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APPE  AL -CA  S  E  S 


BEFORE  THE 


HOUSE  OF  LORDS. 

ENGLISH  AND  IRISH  APPEALS. 


[Law  Reportfl,  7  House  of  Lords,  864.] 
Jiine  28,  26;  July  24,  1874. 

♦William  Forster  Charter,  Appellant ;  and        [364 
Charles  Charter,  Respondent. (•) 

WiU — DescripHon — Name — Evidence — Cotta, 

Evidence  of  the  declarations  of  a  testator  as  to  whom  he  intended^  to  benefit,  or 
supposed  he  had  benefited,  can  only  be  received  where  the  description  of  the  legatee, 
or  of  the  thing  bequeathed,  is  equally  applicable,  in  all  its  parts,  to  two  persons,  or 
to  two  thii^gs.  But  evidence  of  the  circumstances,  the  habits,  and  the  state  of  his 
fannily  at  the  time  he  made  the  will,  is  admissible,  so  as  to  put  the  court  in  the  posi- 
tion of  the  testator,  in  order  to  ascertain  the  bearing  and  application  of  the  lan^uae^e 
which  he  uses,  and  whether  there  exists  any  person  or  thing  to  which  the  whole  de- 
scription given  in  the  will  can  be,  with  sufficient  certainty,  applied. 

Forster  Charter,  a  Northumbrian  farmer,  made  a  will  in  1859 ;  it  was  drawn  for 
him,  at  his  request,  by  the  vicar  of  the  parish.  The  vicar  knew,  personally,  nothing 
of  the  testator's  family.  The  testator  had  had  a  son  named  Forster  Charter,  but  this 
son  died  unmarried  while  yet  under  a^e.  The  second  son,  who  thereupon  became 
the  elder  surviving  son,  was  named  WiUiam  Forster  Charter.  In  1850  he  left  home 
and  settled  in  business  at  a  place  about  100  miles  distant.  He  was  never  known  as 
Forster  Charter  but  was  called  William  or  Willie.  In  1858  he  went  to  Australia, 
but  returned  in  1856.  He  then  resumed  his  former  business  at  his  previous  resi- 
dence, and  visited  his  father  only  occasionally.  It  was  doubtful  whether  they  were 
or  were  not  on  good  terms  with  each  other.  The  younger  surviving  son  was  named 
Charles  Charter.  He  always  lived  with  his  father,  except  for  a  very  short  period  in 
1859  or  1860,  when  he  absented  himself  on  account  of  a  quarrel  in  the  family.  On 
his  return  he  went  on  as  before,  assisting  his  father,  the  t^tator,  in  the  farm  business 
till  the  father  died,  which  was  in  1869.  The  testator  had  three  daughters;  two  were 
married  and  living  away.  They  were  not  mentioned  in  the  will.  The  third  was 
unmarried,  and  lived  with  her  father.  Her  name  was  Barbara.  She  was  mentioned 
in  the  will,  but  was  erroneously  called  "Barbara  Forster,"  though  she  had  never 
been  known  by  that  double  name.  The  testator's  residence  and  farm  were,  in  the 
will,  left  to  "  my  son  Forster  Charter,"  who  was  made  executor.  This  name  and  this 
description  were  twice  repeated.  The  will  went  on  to  provide  an  annuity  for  the 
wife,  to  be  paid  "  by  my  executor  Forster  Charter,"  as  long  as  they  should  "  reside 
together  in  the  same  house";  but  "should  they  think  proper  to  live  separately"  the 
"  said  Forster  Charter "  was  to  let  her  live  rent  free  in  a  neighborine  cottage,  and 
furnish  her,  in  addition  to  the  annuity,  with  necessary  supplies ;  and  m  case  of  any 
dispute  between  them  as  to  the  supplies,  the  decision  of  W .  D.  (a  near  neighbor  and 

(')  Affirming  1  Eng.  Rep.,  249,  by  an  equal  division  of  the  court 

12  Eng.  Kei>.  1 
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one  of  the  witnesses  to  the  will)  was  to  be  fiyaVt-.ThWe'Vas  a  similar  provision  as  to 
"  Barbara  Forster."  Probate  was  gcattt^id  l^y*»the  provincial  registrar  .  to  the 
865]  *el(Ier  surviving  son,  Williv^  For^Ce^  Charter.  On  a  citation  to  recall  pro- 
bate, evidence  was  received.  i^«t  •nly  of'^tHe  state,  circnmstances,  and  habits  of  the 
family,  but  of  the  d^lara^FS'of«tlie>'testator  as  to  his  intentions  with  regard  to  his 
property :  •,        ' . ,'  * 

Held,  that  thislattdt  evidence  was  inadmissible : 

Held,  bytl>««Wrdi.eliancellor  and  Lord  Selborne,  that  evidence  as  to  the  state,  cir- 
cum8tAncei^lufd*haDits  of  the  family  was  here  admissible.  « 

•  .'^aj[t^«.  Lord  Chelmsford  \and  Lord  Hatherlev),  that  the  evidence  of  that  kind 

*  her\  given  had  the  effect  of  correcting  what  was  thereby  shown  to  have  been  a  mis- 
'•  take  in  the  will,  i.tf.,  the  name  of  the  executor  as  there  written ;  that  the  description 

of  what  was  to  be  done,  of  the  circumstances  under  which  it  was  to  be  done,  and  of 
the  person  who  was  to  act  in  doing  it,  of  tlie  place  where  the  directions  of  the 
will  were  to  be  carried  into  effect,  and  all  the  circumstances  connected  therewith, 
pointed  plainly  to  Charles,  who  had  always  been,  and  then  was,  resident  with  his 
father,  as  the  person  intended  to  carry  the  provisions  of  the  will  into  effect ;  and  that 
a  mistake  having  been  made  in  the  use  of  one  christian  name,  which  the  provisions 
in  the  will  and  the  evidence,  properly  admissible,  had  corrected,  the  original  probat^a 
had  been  rightfully  recalled ;  and  that  Charles  Charter  was  properly  and  completely 
sho^ii  to  be  the  person  rightfully  entitled  to  the  probate. 

The  difficulty  having  been  created  by  the  act  of  tlie  testator  himself,  the  costs  of 
both  parties  were  ordered  to  come  out  of  the  estate. 

This  was  an  appeal  against  a  decision  of  Lord  Penzance, 
by  which-  a  probate  previously  granted  had  been  recalled. 

The  appellant  was  the  elder,  the  respondent  the  younger, 
son  of  one  Forster  Charter,  a  farmer,  of  Woodburn  Hill,  in 
the  county  of  Northumberland.  On  the  23d  of  June,  1859, 
the  testator,  Forster  Charter,  requested  the  Rev.  Mr.  Kell, 
then  the  vicar  of  his  parish,  to  draw  uj)  his  will.  That  gen- 
tleman, although  not  personally  acquainted  with  the  testa- 
tor's family,  consented  to  do  so.  He  drew  up  a  will,  which 
appeared  to  have  been  executed  on  the  same  dajr  when  it 
was  drawn  up,  and  of  which  the  following  are  the  important 
parts:  '*I  hereby  nominate  and  appoint  my  son,  Forster 
Charter,  as  the  executor  of  this  my  will ;  and  to  him  I  give, 
&c.,  all  my  messuages,  &c.,  for  his  own  use  and  benefit,  and 
for  the  use  and  benefit  of  the  persons  hereinafter  to  be 
named.  My  will  is  that  my  executor,  Forster  Charter,  shall 
annually  pay  to  Elizabeth  Charter,  my  wife,  the  sum  of  ten 
pounds  sterling,  and  at  the  same  [time]  allow  my  said  wife 
ner  ordinary  maintenance,  as  long  as  they  reside  together  in 
the  same  house ;  but,  should  they  think  proper  to  live  sepa- 
366]  rately,  then  my  will  is  that,  besides  paving  *my  wife 
the  above  annuity  of  ten  pounds,  the  said  Forster  Charter 
shall  allow  my  said  wife,  rent  free,  the  use  of  the  cottage  at 
Woodburn  Hill  now  occupied  by  Daniel  Wood,  and  shall 
also  supply  her,  gratis,  witn  a  reasonable  quantity  of  bread, 
corn,  potatoes,  coals,  butter,  cheese,  and  garden  produce. 
Should  any  difference  of  opinion  arise  between  my  said  ex- 
ecutor and  my  said  wife,"  with  regard  to  the  quantity  or 
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quality  of  this  allowance,  the  matter  was  to  "be  laid  before 
Walter  Davison,  shoemaker,  and  his  decision  shall  be  final. 
Moreover,  my  will  is,  that  if  my  daughter,  Barbara  Forster, 
shall  at  any  time  be  sick  or  in  want,  my  said  executor  shall 
afford  her  such  pecuniary  and  other  aid  as  she  may  require 
and  his  own  circumstances  may  permit,"  which  was  also  to 
be  subject  to  the  judgment  of  William  Davison. 

The  testator  had  had  a  son  named  "Forster  Charter,"  but 
he  had  died  some  years  before  the  date  of  the  will,  and  a 
year  or  so  before  attaining  twenty-one.  The  testator  had,  at 
the. time  of  executing  the  will,  two  sons;  the  elder,  whose 
full  name  was  William  Forster  Charter,  and  the  younger, 
whose  name  was  Charles  Charter.  He  had  also  three  daugh- 
ters ;  one  named  Barbara  (not,  as  described  in  the  will,  Bar- 
bara Forster),  another  Margaret,  and  another  Ursula.  The 
latter  two  were  married,  and  resided  at  a  distance  from  the 
testator.  Barbara  lived  in  his  house  and  was  known  by  that 
name  alone.     The  testator  died  in  August,  1869. 

The  appellant  William  Forster  Charter,  whUe  jet  a  young 
man,  left  his  father's  house,  where,  it  was  said,  disputes 
frequently  occurred  between  them,  and  in  1860  set  up  Dusi- 
ness  for  himself  as  a  butcher  at  Cleator  Moor,  in  Cumber- 
land, about  100  miles  distant  from  Woodburn  Hill.  In 
1863  he  went  to  Australia,  but  returned  in  1866,  and  resumed 
his  business  at  Cleator  Moor,  only  paying  an  occasional  visit 
to  his  father.  He  was  never  called  ''Forster,"  but  always 
''William"  or  "Willie." 

Probate  had  been  granted,  by  the  district  registrar  of 
Newcastle,  in  the  common  form,  on  the  16th  of  September, 
1869,  to  "William  Forster  Charter,"  as  executor  named  in 
the  will.  In  August,  1870,  Charles  Charter  cited  William 
Forster  Charter  before  the  Court  of  Probate,  to  show  cause 
why  this  grant  of  probate  should  not  be  recalled,  on  the 
ground  that  "Charles  Charter  is  the  person  *appointed  [367 
or  intended  by  the  testator  to  be  appointed,  sole  executor 
thereof."  The  appellant  put  in  an  answer  to  the  citation, 
setting  forth  various  matters  to  show  the  probability  that  the 
testator  did  intend  to  make  William  Forster  Charter,  and 
.  not  Charles  Charter,  his  devisee  and  executor.  Affidavits 
were  filed  on  both  sides  (*),  some  of  which  related  to  expres- 
sions and  declarations  made  by  the  testator  as  to  his  inten- 
tions, others  related  to  the  state  and  circumstances  of  the 
members  of  the  family,  their  habits,  and  conduct.  When 
the  case  came  on  for  hearing,  the  defendant's  solicitors,  pur- 
suant to  notice  to  that  effect,  took  the  objection  that  the 

(')  The  statements  in  tho  affidavits  are  sufficiently  referred  to  in  the  judgments. 
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court  could  not  look  at  the  affidavits  for  the  purpose  of  al- 
tering the  will ;  and  Lord  Penzance,  having  taken  time  to 
consider  the  arguments,  decided,  on  the  13th  of  May,  1871, 
that  the  probate  should  be  revoked.  It  was  afterwards 
brought  to  his  Lordship's  attention  that  the  arguments  had' 
been  confined,  by  arrangement  between  the  parties,  to  the 
admissibility  of  the  affidavits,  and  he  accordingly  allowed  a 
rehearing,  a  cross-examination  of  the  deponents,  and  an  ar- 
gument on  the  effect  of  the  evidence ;  and,  on  the  21st  of 
November,  1871,  he  pronounced  a  final  decree  recalling  the 
probate  (*).    The  present  appeal  was  then  brought. 

Mr.  Manisty^  Q.C.,  and  Mr.  Bayford^  for  the  appellant: 
The  first  question  here  is  whether  evidence  was  admissible 
to  affect  the  meaning  of  the  words  used  in  the  will  itself ;  and 
the  next,  whether  the  court  below  had  put  the  right  inter- 
pretation on  the  will. 

A  court  has  no  right  to  assume  anything  as  to  a  will,  nor 
to  judge  as  to,  its  meaning  from  any  considerations  of  proba- 
bility. It  is  bound  to  seek  for  the  real  meaning  of  the  testa- 
tor in  the  very  words  he  has  used.  That  rule  has  been 
violated  in  this  case.  The  court  assumed  that  the  person 
who  drew  the  will  was  ignorant  of  the  names  of  the  testator's 
children,  and  so  misdescribed  them.  But  that  supposition 
defeats  itself,  for  if  he  was  ignorant  of  them,  the  greater 
was  the  probabilitv  that  he  must  have  taken  them  direct 
from  the  testator  himself ;  and  if  so,  then  it  was  probable 
that  the  testator  had  described  his  elder  son  as  "Forster 
368]  ^Charter,"  for  that  son's  name  was  "  William  Forster 
Charter,"  but  it  was  quite  improbable  that  he  should  so  de- 
scribe his  younger  son,  for  that  son  was  simply  named 
"Charles,"  and  not  "Charles  Forster,"  and  he  had  never 
had  the  name  of  Forster  attributed  to  him  at  all.  There 
was  no  ground  in  this  case  for  presuming  a  mistake  to  have 
been  made,  and  for  admitting  any  extrinsic  evidence  in  order 
to  correct  it:  Bernasconi  v.  Atkin8on(^)\  for  there  was 
nothing  here  which  called  for  elucidation.  In  construing  a 
will  a  court  may  explain  words  of  doubtful  meaning,  but 
cannot  strike  clear  words  out  of  the  will.  Here  "Forster" 
was  struck  out ;  and  not  only  was  it  struck  out,  but  another 
fault  was  committed^  for  "Charles"  was  introduced;  and 
those  things  were  done  upon  presumptions  as  to  the  inten- 
tion of  the  testator,  which  presumptions  were  raised  on  inad- 
missible evidence,  and  were  in  absolute  contradiction  to  the 
written  words  of  the  will.    The  authorities  are  adverse  to 

(1)  1  Eng.  Rep.,  249;  Law  Rep.,  2  P.  A  M.,  815,  322.  («)  10  Hare,  345. 
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what  has  been  done  here.  In  Miller  v.  Travers  (*)  there  was 
a  devise  of  all  the  testator's  real  and  freehold  estates  in  the 
county  of  Limerick  and  the  city  of  Limerick ;  he  had  a  small 
estate  in  the  city  but  none  in  the  countv  of  Limerick ;  he 
had  estates  in  the  county  of  Clare,  but  tne  devisee  was  not 
allowed  to  show  that  there  was  an  error,  and  to  explain  the 
cause  of  the  alleged  error,  the  court  holding  itself  bound  by 
the  words  to  be  found  in  the  will  (*).  That  case  was  ex- 
pressly followed  in  Doe  d.  Hiscocks  v.  Hiscocks  (').  The 
words  of  the  will  must  be  such  as  to  render  it  matter  of 
necessity  to  have  recourse  to  extrinsic  evidence  to  explain 
them ;  if  no  such  necessity  exists,  the  evidence  is  not  admis- 
sible. In  Doe  d.  Hiscocks  v.  JEtiscocks  (')  the  testator  had 
rightly  described  his  own  son  John  H.,  to  whom  he  gave  an 
estate  for  life,  but  he  then  went  on  to  give  an  estate  tail  to 
his  ''grandson  John  H.,  the  eldest  son  of  his  son  John  H.'' 
The  son  had  been  twice  married,  and  by  his  first  wife  had 
one  son  Simon  H.,  and  by  his  second  wife  a  son  named  John 
H.,  who  was  not  therefore  his  eldsst  son,  but  was  his  eldest 
son  of  the  second  family,  of  which  there  were  several  other 
children.  There  evidence  of  the  testator's  expressions  of  inr 
tention,  and  also  of  instructions  for  *the  will  had  been  [369 
admitted  at  the  trial,  but  on  that  very  ground,  such  evidence 
being  held  not  to  be  admissible,  a  rule  for  a  new  trial  was 
afterwards  obtained  and  made  absolute. 

But  assuming,  for  the  sake  of  argument,  evidence  to  be 
admissible,  the  conclusion  drawn  from  it  in  this  case  was  in- 
correct. .  The  person  seeking  to  recall  the  probate  had  upon 
him  the  burden  of  proof,  and  he  has  not  sustained  it ;  he 
did  not  show  that  the  man  whose  name  was  in  the  wjU  was  not 
the  person,  or  that  the  man  whose  name  was  not  in  the  will 
was  the  person  intended ;  he  left  both  matters  in  doubt,  he 
could  do  no  more  than  leave  them  in  doubt,  and  only  bought 
to  sustain  his  claim  bv  supjjositions  and  inferences.  In  both 
respects,  therefore,  the  decision  was  erroneous, 

uv,  Tristram^  Q.C.,  and  Mr.  PritcTiard^  for  the  respon- 
dent :  The  argument  on  the  other  side  shows  that  there  was 
a  latent  ambiguity  in  the  will.  If  so,  extrinsic  evidence  was 
admissible  to  explain  it.  The  person  seeking  to  .recall  the 
probate  has  sustained  the  burden  of  proving  who  was  the 
person  really  intended ;  he  has  shown  circumstances  which 
can  leave  no  doubt  upon  that  point.  But,  besides  that,  the 
expressions  in  the  will  distinctly  point  to  a  person  who  is 
not  the  appellant,  and  show  that  the  name  is  merely  a  name 

(»)  8  Bing.,  244.  (")  See,  however,  Langsttm  v.  Ixinffston,  9  CI.  A  F.,  194. 

O  5  M.  «k  w.,  ytTa. 
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introduced  by  mistake.  In  Grant  v.  Grant  {'),  where  the 
testator  had  described  as  his  devisee  ''my  nephew  Joseph 
Grant,"  and  the  testator's  own  brother,  and  the  testator's 
wife's  brother  had  each  a  son  of  that  name,  extrinsic  evi- 
dence as  to  the  testator's  conduct  and  circumstances  was  re- 
ceived, and  the  court  acted  on  it. 

In  Lord  Camoys  v.  Blundell  ('),  the  whole  context  of  the 
will  wa^  considered,  and  a  mistake  in  a  name  was  thereby 
corrected ;  and  Douglas  v.  FeUows  ('),  Wigram  on  Extrin- 
sic Evidence  (*),  Jarman  on  Wills  (*),  jDoor  v.  Geary  ('),  Doe 
V.  HiUhwdite  ('\  Bernasconi  v.  Atkinson  (^)y  and  Drake  y. 
Drake  (*)  are  authorities  to  show  that  such  corrections  may 
be  made. 

370]  *Even  on  the  face  of  the  will  itself  the  appellant  is 
shown  not  to  have  been  intended,  for  he  not  only  did  not 
reside  in  the  same  house  with  his  mother,  which  the  respon- 
dent always  had  done,  but  he  resided,  and  had  resided  for 
years,  and  did  so  till  the  last,  at  a  great  distance  from  it. 
The  descriptions  in  the  will  as  to  the  places  and  persons,  as 
to  acts  to  be  done,  and  as  to  possible  differences  should  the 
executor  and  the  wife  think  fit  not  to  live  in  the  same  house, 
but  to  live  separately,  are  all  applicable  to  the  respondent, 
and  must  be  applied  to  correct  the  mere  mistake  of  liis  name. 
Everything  indicated  that  the  testator  looked  to  those  on  the 
spot,  and  to  them  alone,  as  the  persons  who  were  to  carry 
his  intentions  into  effect. 

Mr.  Manisty^  in  reply,  denied  that  there  was  .any  am- 
biguity in  this' will.  The  name  of  the  legatee  and  executor 
was  clearly  given,  and  there  was  a  person  who  exactly  an- 
swered it.  That  person  was  the  appellant ;  and  the  evidence 
wliich  had  been  received,  and  on  which  his  name  had  been 
removed  from  the  will  and  another  substituted  for  it,  was 
not  in  itself  admissible,  and  even  when  admitted  had  re- 
ceived an  effect  to  which  it  was  not  entitled. 

July  24,  1874.  Lord  Chelmsford  :  My  Lords,  there  are 
two  questions  in  this  case.  First,  whether  the  state  and  cir- 
cumstances of  the  testator's  family  at  the  time  when  the 
will  was  made  show  that  there  is  a  latent  ambiguity  in  tlie 
will  ?  Second,  whether,  reading  the  will  by  the  liglit  of  the 
surrounding  circumstances,  the  intention  of  the  testator  can 
be  clearly  ascertained  from  the  language  of  the  will,  as  ex- 
plained by  the  extrinsic  evidence  % 

(J)  Law  Rep.,  6  C.  P.,  880.  (•)  1  Ves.,  265. 

(=)  1  II.  L.  C,  778.  (')  3  B.  A  Aid.,  632. 

(3)  Kav,  114  ;  23  L.  J.  (Ch.)  1C7.  (*")  10  Haro,  345;  23  L.  J.  (Ch.),  184. 

(^}  \\\\vA.,  i>ro|..  V.  n  8  11.  L.  C,  172, 

C)  3d  c'd.,  p.  401. 
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The  learned  judge  of  the  Probate  Court  admitted  parol 
evidence  of  the  declarations  of  the  intention  of  the  testator 
before  the  making  of  his  will  with  respect  to  the  disposition 
of  his  property,  and  also  after  the  will  was  made  as  to  the 
person  in  whose  favor  he  had  made  it.  But  this  case  does 
not  present  the  sort  of  ambiguity  in  which  such  evidence  is 
admissible.  It  is  only  where  in  a  written  instrument  the 
description  of  the  person  or  thing  intended  is  applicable,  with 
legal  certainty,  to  each  of  several  subjects  that  *ex-  [371 
tnnsic  evidence,  including  proof  of  declarations  of  inten- 
tion, is  admissible  to  establish  which  of  such  subjects  was 
intended  by  the  testator :  Wigram  on  Extrinsic  Evidence  C). 

After  hearing  this  evidence  it  is  difficult  to  resist  the  im- 
pression which  it  produces  on  the  mind,  so  as  to  allow  of  an 
unbiased  answer  being  given  to  the  question  whether,  to  use 
the  words  of  Lord  Penzance,  ''there  is  sufficient  to  guide 
the  court  to  the  conclusion  that  the  name  of  Forster  Char- 
ter was  a  mistake,  and  that  the  jroungest  son  was  intended." 

The  testatoi-'s  family,  at  the  time  the  will  was  made,  con- 
sisted of  two  sons,  William  Forster,  the  elder,  and  Charles, 
the  younger,  and  three  daughters,  two  married  to  husbands 
named  CoUinson  and  Rountree,  and  an  unmarried  daughter, 
Barbara,  who  was  living  with  the  testator.  William  Forster 
lived  with  his  father  till  1850,  when  he  set  up  as  a  butcher 
at  Cleator  Moor,  in  Cumberland.  He  afterwards  went  to 
Australia,  in  1853,  and  returned  in  1856,  and  resumed  his 
trade  of  a  butcher  at  Cleator  Moor.  Occasionally,  at  dis- 
tant intervals,  he  visited  his  father,  who  died  in  August, 
1869.  Charles'  always  lived  with  his  father,  and  assisted 
him  in  his  farming  business  without  receiving  wages.  He 
left  home  about  the  time  when  the  will  was  made,  which  was 
on  the  23d  of  June,  1869,  in  consequence  of  an  unpleasant 
occurrence  in  connection  with  a  servant  girl  in  the  family, 
with  which  it  was  alleged  his  father  was  much  annoyed ; 
but  this  is  denied  by  the  respondent,  who  states  that  he 
left  home  on  account  of  a  disagreement  with  his  mother. 
The  cause  of  his  leaving  home  is  not  so  important  as  the 
time  when  it  took  place,  which  cannot  be  clearly  deter- 
mined. The  appellant  says  it  was  before  the  date  of  the 
will.  The  respondent,  without  naming  the  month,  says  be 
left  for  a  short  period  in  1859  or  1860.  It  appears  to  me  that 
the  time  may  be  ascertained  with  some  approach  to  accuracy 
by  following  Charles  after  he  left  his  father's  house,  and 
looking  to  the  evidence  of  those  to  whom  he  went.  The  ap- 
pellant says  that  Cliarles  went  first  to  his  sister,  Mrs.  Col- 

(')  Prop,  vii.,  8.  184,  p.  160. 
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linson,  and  afterwards  came  to  him  at  Cleator  Moor.  Mrs. 
CoUinson  says  he  came  to  her  in  July,  1860,  that  he  stayed 
with  her  three  weeks,  that  h6  went  from  her  to  another  mar- 
ried sister,  and  finally  to  Cleator  Moor.  Mrs.  Collinson  may 
372]  possibly  be  mistaken  as  to  *the  vear,  but  she  speaks 
positively  as  to  its  being  the  month  of  July  when  Charles 
visited  her,  and,  therefore,  whether  the  vear  was  1859  or 
1860,  it  must  have  been  after  the  will,  wnich  was  made  in 
the  month  of  June,  1859. 

The  probable  state  of  feeling  of  the  testator  towards  the 
appellant  at  the  time  the  will  was  made  can  only  be  conjec- 
tured from  the  account  given  of  his  conduct  by  members  of 
the  family.  Mrs.  Charter,  the  mother,  gives  a  melancholy 
description  of  the  quarrels  between  the  father  and  son, 
which,  however,  she  qualities  considerably  in  her  cross-ex- 
amination, saying,  "Sometimes  quarrels  took  place  be- 
tween my  son  and  husband  whilst  my  husband  was  under 
drink,  and  sometimes  they  did  not  take  place."  The  sisters, 
Mrs.  Collinson  and  Barbara,  evidently  take  different  sides 
in  the  contest  between  the  brothers.  Mrs.  Collinson  says 
she  never  recollects  any  serious  quarrel  between  her  father 
and  her  brother,  but  that  thev  were  always  on  good  terms ; 
but  Barbara  says  that  when  her  brother  was  at  home  they 
were  always  quarrelling.  Mrs.  Collinson,  however,  left 
home  on  her  marriage  in  1849,  ten  years  before  the  will,  and 
the  appellant  left  his  father's  house  in  1850,  nine  years  be- 
fore the  will  was  made ;  still  there  is  no  evidence  that  the 
testator  had  any  unkind  feeling  towards  him  after  that 
period. 

With  respect  to  Charles,  there  is  no  evidence  to  show  that 
he  did  not  always  live  on  affectionate  terms  with  his  father. 

In  these  circumstances  of  the  family  the  will  was  made 
by  the  vicar  of  the  parish,  who,  it  was  said,  was  not  ac- 
q^uainted  with  the  names  of  the  testator^ s  children.  I  con- 
sider this  wholly  immaterial,  even  if  it  could  be  proved,  as 
the  will  must  be  taken  to  have  been  written  under  the  dicta- 
tion of  the  testator.  That  the  writer  may  have  occasionally 
mistaken  the  testator  is  probable  from  the  daughter  Bar- 
bara being  called  in  the  will  Barbara  Forster,  the  latter 
name  not  being  hers,  nor  was  she  ever  called  or  known 
by  it. 

Now  it  is  said  that,  examining  the  will  by  the  light  of 
the  circumstances  of  the  family,  a  latent  ambiguity  is  dis- 
covered,— that  the  testator  devises  all  his  estates  to  his  son 
Forster  Charter,  and  appoints  him  the  executor  of  his  will, 
and  directs  his  executor,  Forster  Charter,   to  pay  to  his 
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widow  £10,  and  '*  and  at  the  same  "  (the  word  ''  time  "  being 
omitted)  ''allow  her  her  ordinary  ^maintenance  so  [373 
long  as  they  reside  together  in  the  same  house.".  The  am- 
biguity arises,  as  it  is  alleged,  from  there  being  no  such  per- 
son as  Porster  Charter,  the  apj^ellant's  name  being  William 
Forster,  and  the  evidence  proving  that  he  was  always  called 
by  his  father  William  or  Willie,  and  never  Forster.  It  is 
farther  said  that  the  ambiguity  appears  from  the  will  point- 
ing to  and  describing  a  son  who  was  living  in  the  nouse 
with  his  mother,  which  Charles  always  had  been,  and  the 
appellant  never,  since  the  year  1850. 

Now  the  question  is  whether,  from  the  language  of  the 
will,  interpreted  and  explained  by  the  extrinsic  evidence,  it 
clearly  appears  that  the  testator  meant  to  devise  his  estates 
to  Charles,  and  to  make  him  his  executor. 

We  are  not  permitted  to  conjecture  that  the  name  Forster 
Charter  was  written  by  the  mistake  of  the  writer,  but  are 
bound  to  regard  it  as  having  been  dictated  by  the  testator ; 
and  it  does  seem  extraordinary  that  he  should  have  directed 
this  name  to  be  inserted  three  times  in  the  will,  meaning  it 
(as  the  respondent  contends)  for  his  son  Charles ;  and  much 
more  so,  that,  intending  Charles  to  be  the  object  of  his 
bounty,  and  Charles  being  at  that  time  under  his  roof,  and, 
one  would  have  supposed,  if  that  had  been  the  intention  im- 
mediately in  his  mind,  he  should  not  have  recollected  his 
{)roper  name,  but  should  have  applied  to  him  one  which  at 
east  was  nearer  that  of  his  brother  than  of  his  own.  Forster 
was  the  christian  name  of  the  testator,  and  he  seems  to  have 
been  partial  to  the  name,  for  he  gave  it  jfirst  to  a  son  who 
died,  and  repeated  it  at  the  baptism  of  the  appellant. 

Looking  to  the  will,  and  construing  its  language  without 
thinking  of  the  rejected  evidence,  T^rhich  we  are  bound  to 
disregard,  one  might  infer  that  when  the  testator  was  think- 
ing of  a  successor  to  Woodburn  Hill,  he  might  have  desired 
to  perpetuate  the  name  of  Forster  in  connection  with  the 
property.  With  respect  to  the  expression  of  the  testatoi-'s 
will,  that  his  executor,  Forster  Charter,  should  allow  main- 
tenance to  the- wife  so  long  as  they  resided  together  in  the 
same  house,  I  am  not  as  much  impressed  with  it  as  a  demon- 
stration that  the  son  Charles  was  intended,  as  I  was  in  the 
course  of  the  argument.  If  the  words  had  been,  so  long  as 
they  ccndinue  to  live  together,  they  would  have  pointed 
more  directly  to  Charles,  but  even  then  I  should  have 
doubted  whether  they  ^referred  to  him  with  suflScient  [374 
certainty.  The  will  is  most  inartiticially  drawn,  and  the 
testator  may  liave  expected  that  having  left  Woodburn 
12  En(i.  Kkp.  2 
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Farm  to  his  eldest  son,  he  wotdd  come  to  reside  there,  and 
then,  being  desirous  that  his  wife  should  have  a  home,  he 
expressed  nis  will  that  his  executor  should  allow  her  main- 
tenance so  long  as  they  resided  together,  but  if  they  chose 
to  live  separately,  that  he  should  allow  her,  rent  free,  the 
use  of  the  cottage  at  Woodbum  Hill.  It  is  a  fact  not  to  be 
overlooked  that  the  will  was  in  the  possession  of  the  testa- 
tor for  more  than  ten  years,  and  it  can  hardly  be  believed 
that  he  did  not  look  at  it  during  that  period,  and  yet  it  was 
left  at  his  death  without  anjr  alteration. 

I  see  nothing  in  the  extoinsic  circumstances  of  the  case 
which  so  certamly  points  to  the  respondent  as  to  compel  us 
to  explain  the  discovered  ambiguity  in  his  favor.  Indeed,  I 
doubt  whether,  without  the  evidence  which  ought  not  to 
have  been  admitted,  there  is  any  ground  for  alleging  that 
there  is  any  latent  ambiguity  in  tne  will.  However  this  may 
be,  and  assuming  such  ambiguity  to  exist,  it  appears  to  me 
that  it  is  not  removed  by  the  only  extrinsic  evidence  that 
was  admissible ;  and  I,  therefore,  move  that  the  decree  ap- 
pealed from  be  reversed. 

Lord  Hatherley  :  My  Lords,  the  testator  in  this  case 
appoints  his  son,  Forster  Charter,  his  executor,  and  devises 
and  bequeaths  to  him  all  his  real  and  personal  estate,  "for 
his  own  use  and  benefit,  and  for  the  use  and  benefit  of  the 
persons  thereinafter  to  be  named."  He  directs  his  son  to 
pay  £10  a  year  to  his  wife,  and  at  the  same  time  to  allow  her 
her  ordinary  maintenance  so  long  as  they  reside  together  in 
the  same  liouse,  but  should  they  think  proper  to  live  sepa- 
rately, then  besides  paying  the  £10  a  year,  the  son  is  to 
allow  his  mother  the  use  of  a  cottage  and  certain  supplies, 
to  be  determined  by  a  person  named  in  the  will  in  case  of 
difference.  The  son  is  also  to  make  certain  allowances  to 
the  testator's  daughter,  Barbara  Forster  Charter. 

It  is  in  evidence  that  the  testator  had,  at  the  date  of  his 
will,  two  sons,  the  one,  his  eldest  son  and  heir-at-law,  named 
William  Forster  Charter,  the  other  named  Charles  Charter, 
375]  and  a  daughter  *named  Barbara  Charter,  not  Barbara 
Forster  Charter.  He  resided  on  his  own  freehold  farm,  and 
held  besides  the  cottage  referred  to  in  his  will.  His  wife  and 
his  son  Charles  had  resided  with  him  for  some  years,  and  were 
residing  with  him  (as  I  think  on  the  evidence)  at  the  date  of 
his  will.  His  eldest  son  had  at  one  time  quan*elled  with  liis 
father,  and  had  gone  to  Australia,  but  had  returned  some 

?^ears  before  the  date  of  the  will,  and  had  again  taken  up 
lis  residen<3e  100  miles  distant  from  the  testator.     Tlie  testa- 
tor had  once  had  a  sun  iiaiiif^d  Forster  Cliarter,  who  had 
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died  when  about  nineteen  years  old,  some  years  before  the 
date  of  the  will. 

Now,  the  facts  being  those  that  I  have  stated,  I  cannot 
see  that  any  doubt  or  ambiguity  exists  in  applying  the 
words  of  thei  will,  so  as  to  authorize  the  introduction  of 
parol  evidence  to  solve  that  doubt.  He  names  his  "son 
Forster  Charter"  his  executor,  and  devises  his  property  to 
him.  He  had  at  the  date  of  his  will  but  two  sons ;  one  of 
them  did  not  bear  the  name  of  Forster,  the  other  did,  though 
with  the  other  name  of  William.  I  cannot  think  that  a  par- 
tial designation  of  the  christian  name  can  be  said  to  occasion 
any  doubt  as  between  that  son  and  one  who  does  not  bear 
the  name  of  Forster  at  all.  Had  it  been  a  devise  to  W.  F. 
Charter,  in  which  the  initials  only  of  the  christian  name 
were  given,  could  there  be  any  question  raised  as  between 
him  and  Charles?  I  think  not.  Had  the  devisee  been  de- 
scribed as  Charles  Forster  the  case  would  have  been  very 
different.  In  argument,  and  in  the  decision  of  the  learned 
judge  in  the  court  below,  it  has  been  observed  that  the  tes* 
tator  calls  his  daughter  Barbara  Forster,  whereas  her  name 
is  only  Barbara.  1  think  this  would  not  justify  us  in  seek- 
ing by  parol  evidence  to  ascertain  as  between  William 
Forster  and  Charles  which  of  the  two  was  meant  by  the  de- 
scription of  "Forster  Charter." 

Will  any  other  expression  on  the  face  of  tlie  will  so  justify 
us  ?  I  think  not.  Had  the  testator  spoken  of  the  devisee 
"  continuing"  to  live  with  his  mother  at  the  farm,  the  case 
might  have  been  different,  but  the  language  actually  used  is 
just  as  appropriate  to  the  elder  son  as  to  the  younger. 
Nothing  could  be  more  natural  than  for  the  testator  to  sup- 
pose that  the  devisee,  whichever  s6n  took,  would  live  on  the 
property  devised,  and  carry  on  the  farm  as  *the  testa-  [376 
tor  himself  had  done ;  and  then  the  testator  provides  in  that 
case  for  the  wife  and  daughter.  It  is  true  he  does  not  pro- 
vide for  Charles,  but  on  the  other  supposition  he  does  not 
give  anything  to  his  eldest  son  and  heir. 

I  confess  1  know  of  no  authority  which,  where  a  will  is 
plain  and  sensible  on  the  literal  construction  of  it,  would 
authorize  the  court  to  transfer  the  property  from  a  person 
named  by  a  christian  and  surname  which  he  bears,  to 
another  not  bearing  the  christian  name,  merely  because  the 
full  christian  name  of  the  devisee  is  not  given.  If  the  son 
called  Forster  only  had  not  died  long  before,  he  would  of 
course  have  had  the  better  title,  as  fully  and  completely 
answ(»riii^  the  d(^sigruitio!i ;  but  I  can  sec  no  ground  for  the 
tninsfer  to  Charles. 
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I  think  the  learned  jud^e  miscarried  in  admitting  evidence 
of  declarations  of  intention  by  the  testator.  Such  evidence 
can  only  be  given  to  distinguish  between  two  subjects  or 
objects  of  a  gift  bearing  the  same  description,  the  will  being 
in  itself  clear,  but  the  latent  ambiguity  being  disclosed  by- 
evidence  dehors  the  instrument.  This  evidence,  if  admitted, 
would  not  fail  to  influence  the  mind  of  the  learned  judge  in 
his  decision.  Had  it  been  right  to  analyze  its  effect,  it  would 
appear  that  none  of  the  family  doubted  that  the  will,  in 
words,  designated  the  elder  son,  but  they  were  surprised  at 
the  devise  being  inconsistent  with  parol  declarations  of  the 
testator.  It  was  upon  that  ground,  as  it  seems  to  me,  that 
the  second  son,  Charles,  was  Ted  to  institute  this  suit. 

Therefore,  my  Lords,  I  am  of  the  same  opinion  as  my 
noble  and  learned  friend  who  has  preceded  me. 

The  Lord  Chancellor  (Lord  Cairns) :  My  "Lords,  the 
consideration  of  this  case  has  been  attended,  to  me,  witli 
much  anxiety,  and  that  anxiety  has  not  been  diminished 
when  I  find  that  I  have  come  to  a  conclusion  upon  it  differ- 
ent froTji  that  at  which  some  of  your  Lordships  have  arrived. 

My  Lords,  upon  one  part  of  the  case  I  have  never  enter- 
tained any  douot.  I  hold  it  to  be  clear,  as  I  think  all  your 
Lordships  do,  that  this  is  not  a  case  in  which  any  parol  evi- 
dence of  statements  of  the  testator,  as  to  whom  he  intended 
to  benefit,  or  supposed  he  had  benefited,  by  his  will,  can  be 
377]  received.  The  *learned  judge  of  the  Probate  Court, 
Lord.  Penzance,  appears  to  have  admitted  evidence  of  this 
description,  although  he  states  that  his  judgment  would 
have  been  the  same  if  the  evidence  had  been  excluded.  I 
am  of  opinion  that  it  ought  to  have  been  excluded.  The 
only  case  in  which  evidence  of  this  kind  can  be  received  is 
where  the  description  of  the  legatee,  or  of  the  thing  be- 
queathed, is  equally  applicable  in  all  its  parts  to  two  per- 
sons, or  to  two  things.  That  clearly  cannot  be  said  of  the 
present  case. 

But,  my  Lords,  there  is  a  class  of  evidence  which  in  this 
case,  as  in  all  cases  of  testamentary  dispositions,  is  clearly 
receivable.  The  court  has  a  right  to  ascertain  all  the  facts 
which  were  known  to  the  testator  at  the  time  he  made  his 
will,  and  thus  to  place*  itself  in  the  testator's  position,  in 
order  to  ascertain  the  bearing  and  application  of  the  lan- 
guage which  he  uses,  and  in  order  to  ascertain  whether  there 
exists  any  person  or  thing  to  which  the  whole  description 
given  in  the  will  can  be,  reasonably  and  with  sufficient  cer- 
tainty, applied. 

I  may  refer,  as  well-known  authorities  for  these  proposi- 
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tions,  to  the  cases  of  Doe  v.  HiscocJcs  (*),  Bernasconi  v.  At- 
kinson ("),  and  Drake  v.  Drake^  in  this  House  ('). 

Applying,  then,  this  principle,  what  are  the  facts  legiti- 
mately in  evidence  in  this  case  ?  The  testator,  Forster  Char- 
ter, was  a  Northumbrian  yeoman,  living,  at  the  time  he 
made  his  will,  on  his  own  freehold  farm,  with  his  wife  and 
with  a  son,  the  respondent  Charles  Charter.  The  testator, 
besides  his  son  Charles,  had  had  two  other  sons,  one,  the 
elder,  named  William  Forster,  and  another  named  only 
Forster,  who  had  died  when  about  nineteen  years  old, 
some  years  before  the  will  was  made.  He  had  three  daugh- 
ters, two  of  them  married— Mrs.  Collinson  and  Mrs.  Roun- 
tree — ^and  an  unmarried  daughter,  living  with  him,  named 
Barbara. 

The  will  of  the  testator  is  dated  the  23d  of  June,  1859,  and 
he  died  on  the  8th  of  August,  1869. 

With  regard  to  the  son  William  Forster,  he  lived  with  his 
father  and  mother  till  1850,  when  he  set  up  as  a  butcher  at 
Cleator  Moor,  *in  Cumberland,  more  than  100  miles  [378 
from  the  testator's  house.  He  went  to  Australia  in  1853, 
and  in  1866  returned  and  resumed  his  trade  of  butcher  at 
Cleator.  From  this  time  his  visits  to  his  father,  if  there  were 
more  than  one,  were  at  distant  intervals.  Prior  to  1850  when 
he  lived  with  his  father,  there  appears  to  have  been  a  certain 
amount  of  quarrelling  between  them,  but  there  is  no  evi- 
dence that  after  1850  any  ill  feeling  continued  to  exist.  It  is 
in  evidence,  and  not  seriously  contradicted,  that  the  testator 
was.in  the  habit  of  calling  this  son  "William,"  or  "  Willie," 
and  not  '*  Forster." 

As  to  the  son  Charles,  he  lived,  as  I  have  already  said, 
with  his  father  and  mother,  working  with  his  father  on  the 
farm,  and  receiving  no  wages.  My  conclusion  from  the  evi- 
dence is  that  he  was  living  with  his  father  and  mother  at  the 
time  that  the  will  was  made,  for  it  appears  to  me  that  the 
statements  of  Mrs.  Collinson,  a  witness  for  the  appellant, 
and  the  cross-examination  of  the  widow,  fixing  the  day  of 
the  birth  and  age  of  an  illegitimate  child,  born  "shortly  after 
Charles  left  home,"  make  it  clear  that  he  did  not  leave  home 
till  after  the  will  was  made.  His  absence  from  home  at  that 
time  was  temporarjr,  and  owing,  apparently,  to  circum- 
stances connected  with  the  illegitimate  child  to  which  I  have 
referred ;  and  after  this  absence  he  returned,  and  was  living 
with  the  testator  up  to  and  at  the  time  of  his  death. 

I  now  turn  to  tne  will  of  the  testator.  It  commences : 
"  The  last  will  and  testament  of  Forster  Charter  ...  I  nom- 

(')  5  M.  A  W.,  363.  O  10  Hare,  345.  (')  8  II.  L.  C,  172. 
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inate  and  appoint  my  son  Forster  Charter  as  the  executor  of 
this  my  will,  and  to  him  I  give,  devise,  and  bequeath  all  my 
messuages,  &c.,  for  his  use  and  benefit,  and  for  the  use  and 
benefit  of  the  persons  hereinafter  to  be  named."  The  name 
here  given  to  the  person  whom  he  describes  as  his  son  is 
clearly  inaccurate.  His  son  Forster  Charter  was  dead.  The 
younger  of  his  two  surviving  sons  was  Charles;  the  elder 
was  William  Forster ;  but  Forster  was  not  his  first  or  lead- 
iQg  name,  nor  was  it  the  name  by  which  he  was  generally 
or  ever  called  or  spoken  of  by  the  testator.  There  is,  there- 
fore, here  clearly  a  mistake.  It  is  possible  that  if  nothing 
else  was  found  in  the  will,  yet,  inasmuch  as  Forster  formed 
a  part  of  the  name  of  the  elder  son,  and  no  part  of  the  name 
379]  of  the  *younger  son,  the  elder  son  must  have  taken, 
there  being  no  description  nor  demonstration  to  rectify  or 
explain  the  mistake  in  the  name. 

But  the  testator  continues :  ' '  My  will  is  that  my  executor, 
Forster  Charter,  shall  annually  pay  to  Elizabeth  Charter, 
my  wife,  tlie  sum  of  ten  pounds  sterling,  and  at  the  same 
[time]  allow  my  said  wife  her  ordinary  maintenance  so  long 
as  they  reside  together  in  the  same  house,  Imt  should  they 
think  proper  to  live  separately,  then  my  will  is  that  besides 
paying  my  wife  the  above-named  annuity  of  ten  pounds,  the 
said  Forster  Charter  shall  allow  my  said  wife,  rent  free,  the 
use  of  the  cottage  at  Woodbum  Hill  now  occupied  by  Dan- 
iel Wood,  and  shall  also  supply  her  gratis  with  a  reasonable 
quantity  of  bread,  corn,  potatoes,  coals,  butter,  cheese,  and 
garden  produce.  Also  my  will  is  that  should  any  difference 
of  opinion  arise  between  my  said  executor  and  my  said  wife 
with  regard  to  the  quantity  or  quality  of  the  above-named 
bread,  corn,  potatoes,  &c.,  the  matter  shall  be  laid  before 
Walter  Davison,  shoemaker,  and  his  decision  shall  be  final." 
These  words  appear  to  me  to  be  very  important.  They  do 
not  give  to  the  widow  an  annuity  and  maintenance  '*^"  she 
and  the  son  should  reside  together,  or  "provided"  the  son 
should  live  with  his  mother,  or  the  mother  with  the  son ;  but 
it  is  a  direction  to  the  executor  to  pay  an  annuity  and  allow 
maintenance  "so  long  as  they  reside  together  m  the  same 
house,"  with  farther  directions  should  they  "think  proper 
to  live  separately."  It  appears  to  me  that  these  words  are 
intelligible  and  appropriate  when  applied  to  persons  who 
were  livinjj  together  at  the  time,  but  that  they  are  entirely 
inappropriate  if  applied  to  persons  not  so  living  together, 
and  if  intended  to  indicate  a  joint  residence  to  commence  for 
the  first  time  at  a  future  period. 

Moreover,  it  was  in  the  highest  degree  natural  for  the  tes- 
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tator  to  contemplate  the  continuance  of  a  conjoint  residence 
which  then  existed,  and  had  existed  so  long ;  but  it  was  in 
a  high  degree  improbable  that  he  should  assume  that  his 
eldest  son  would  not  merely  leave  the  place  where  he  was 
settled  in  life,  but  also  take  his  mother  to  live  with  him. 
The  words,  '*  so  long  as  they  reside  together,"  appear  to  me  to 
be  equivalent  to  the  words  *'  so  long  *as  they  continue  [380 
to  reside  together,"  arid  have,  in  this  sense,  involved  in 
them  the  statement  that  the  persons  spoken  .of  did  reside 
together  at  the  time.  Further  than  this,  the  maintenance  to 
be  allowed  the  widow  is  termed  "ordinary  maintenance," 
which  is  put  in  marked  contradistinction  to  the  "reasonable 
quantity  of  bread,  com,  potatoes,  coals,  butter,  cheese  and 
garden  produce,"  which,  if  she  were  to  live  separately,  and 
occupy  the  cottage,  she  was  to  receive,  and  any  difference 
as  to  the  amount  of  which  was  to  be  referred  to  the  arbitra- 
tion of  Davison.  I  understand-  the  terms  "ordinary  main- 
tenance" to  mean  the  usual  or  accustomed  maintenance 
which  she  had  hitherto  had  in  the  testator's  house,  which  was 
to  be  judged  of,  not  by  the  decision  of  Davison,  but  by  the 
standard  of  what  had  been  customary  during  the  joint  resi- 
dence of  the  father  and  mother  and  the  son  Charles. 

The  result,  therefore,  is,  that  I  find  the  testator  speaking 
of  a  "son"  as  the  object  of  his  bounty.  He  has  but  two 
sons,  and  the  name  he  gives  is  not  the  name  of  either.  It  is 
part  of  the  name  of  one,  but  not  his  first  name,  or  the  name 
Dy  which  he  is  known  and  called.  The  testator  is  not  accu- 
rate in  the  naine&  of  his  children,  for  he  calls  his  daughter, 
whose  name  was  Barbara  only,  "Barbara  Forster."  To 
the  inaccurate  name  of  his  son  I  find  him  adding  a  provision, 
which,  although  in  terms  a  gift  of  an  annuity  and  mainte- 
nance to  his  wife,  is,  in  substance,  a  description  or  demon- 
stration, as  I  read  it,  of  the  son  who  was  to  be  executor  and 
devisee. 

The  case,  therefore,  appears  to  me  to  become  one  of  those 
in  which  there  is  an  erroneous  or  inaccurate  name,  and  a  de- 
scription or  demonstration  sufficiently  clear  to  correct  the 
error  or  inaccuracy.  The  name  and  tne  description  cannot, 
as  it  appears  to  me,  stand  together.  In  Drake  v.  Drake{\ 
where  there  was  an  accurate  name,  "Mary  Frances  Tyrwhitt 
Drake,"  but  an  inaccurate  description,  "niece,"  and  which, 
therefore,  was  a  much  stronger  case  than  the  present,  for 
there  the  name  was  wholly  accurate,  the  Lord  Chancellor, 
in  moving  the  judgment  of  this  House,  expressed  himself 
thus :  "  1  see  nothing  that  can  warrant  us  in  saying  that  the 
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testator  intended  that  his  sister,  Mary  Frances  Tyrwhitt 
381]  Drake,  *8hould  take  the  residuary  estate  nnder  his 
will,  unless  the  maxim  which  is  contended  for  by  the  appel- 
lant should  govern  the  case,  that  without  any  evidence  what- 
ever to  prove  error  of  demonstration,  there  is  a  rigid  rule  that 
the  name  should  prevail.  But,  my  Lords,  I  deny  that  there 
is  any  such  rule.  There  is  a  maxim  that  the  name  shall 
prevail  against  an  error  of  demonstration ;  but  then  you 
must  first  shov  that  there  is  an  error  of  demonstration,  and 
until  you  have  shown  that,  the  rule  Veritas  nominis  toUit 
error  em  demonstrationis  does  not  apply.  I  think  that  there 
is  no  presumption  in  favor  of  the  name  more  than  of  the 
demonstration.  Upon  referring  to  the  numerous  cases  that 
have  been  cited  at  the  bar,  it  will  be  found  that  there  are 
more  instances  in  which  the  demonstration  prevailed  than  in 
which  the  name  prevailed." 

And  there  are  some  observations  upon  the  same  subject 
by  the  Vice-Chancellor,  my  noble  and  learned  friend  here 
present  (Lord  Hatherley),  in  Bernasconi  v.  Atkinson  (*), 
which,  1  think,  are  worthy  of  your  Lordships'  attention. 
The  Vice-Chancellor  says :  "  It  certainly  does  appear,  singu- 
larly enough,  that  the  description  of  the  legatee  has,  in  most 
of  the  cases  that  have  been  referred  to,  prevailed  over  the 
name.  Thus,  in  Adams  v.  Jones'(^\  the  description  of 
'wife,'  and  in  Bradshaw  v.  Bradshaw  (')  the  descnption  of 
'second  son,'  were  held  to  designate  the  respective  legatees. 
In  Doe  V.  Huihwaite  (*),  also,  the  name  of  the  legatee  was 
wrongly  expressed,  and  the  description  of  second  son  de- 
termined the  title  to  the  legacy.  The  selection  of  the  second 
son  showed  that  the  attention  of  the  testator  was  directed  to 
that  description  of  the  object  of  his  bounty,  -although  the 
name  was  misplaced,  the  name  of  the  third  son  being  men- 
tioned in  priority  to  that  of  the  second.  So,  again,  in  Lord 
Camoys  v.  Blundell  (*),  the  gift  was  to  a  person  not  named,  but 
described  as  the  second  son  of  Edward  Weld  of  Lul worth, 
although  there  was  no  such  person  as  Edward  Weld,  the  pos- 
sessor of  Lulworth  being  Joseph  Weld.  There,  the  descrip- 
tion of  'second  son'  prevailed,  and  was  held  to  designate 
382]  clearly  the  second  son  of  *Joseph.  Lady  Stourton 
was  mentioned  as  one  of  the  sisters  of  JEdward  Weld.  She 
was  a  sister  of  Joseph,  and  the  only  person  answering  the 
description  was  the  second  son  of  Joseph.  But,  although 
this  had  happened  in  those  cases,  they  ao  not  say  '  take  the 

(>)  10  Hare,  845.  («)  2  Y.  A  C,  72. 
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description  in  preference  to  the  name.'  Par  from  it;  the 
I)rinciple  of  the  cases  is,  that  where  there  are  two  descrip- 
tions, where  the  testator  specifies  in  two  diflEerent  ways  the 
object  of  his  bounty,  the  court  adopts  that  which,  in  each 
instance,  appears  to  be  the  least  open  to  error." 

Applying  the  principle  of  these  authorities,  it  appears  to 
me  tnat  we  have  here  a  name  in  which  there  is  obviously  an 
error,  and  a  description  or  demonstration  which,  as  I  read 
it,  is  clear  and  intelligible,  aud  applies  satisfactorilv  to  the 
younger  son,  and  does  not  apply  to  the  elder,  and  therefore 
corrects  the  error  of  the  name.  My  Lords,  my  noble  and 
learned  friend  who  addressed  your  Lordships  last  has  said 
he  knows  of  no  authority  which  would  autnorize  the  court 
to  transfer  the  property  from  a  person  named  by  a  christian 
and  surname  which  he  bears,  to  another  not  bearing  the 
christian  name,  merely  because  the  full  christian  name  of 
the  devisee  is  not  given.  My  Lords,  I  must  submit  to  my 
noble  and  learned  friend  that  this  is  the  assumption  of  the 
whole  question.  The  question  is  not  one  of  transferring 
property  from  a  devisee.  The  question  is,  who  is  the  de- 
visee ?  and  that  qustion  must  be  answered  by  an  examina- 
tion of  the  whole  will,  and  of  all  the  circumstances  of  the 
case  legitimately  in  evidence,  an  examination  which  becomes 
proper  and  even  necessary  as  soon  as  it  is  found  that  the 
name  inserted  in  the  will  is  not  the  correct  name  of  any  per- 
son in  existence. 

My  Lords,  I  think  that  the  judgment  of  the  court  below 
ought  to  be  affirmed.  But  I  farther  think  that,  as  the  case 
is  one  of  great  difficulty,  and  difficulty  caused  by  the  testa- 
tor himself,  your  Lordships  would  do  well  to  follow,  with 
regard  to  the  appeal,  the  course  taken  by  the  court  below, 
and  order  the  costs  of  both  parties  to  be  paid  out  of  the 
estate. 

Lord  Selborne:  My  Lords,  I  have  found  great  diffi- 
culty in  satisfying  my  mind  *on  this  case,  especially  [383 
after  I  became  aware  of  the  view  of  it  taken  by  my  noble  and 
learned  friends  who  are  for  reversal,  and  I  am  not  ashamed 
to  own  that  my  opinion  upon  it  has  fluctuated. 

If  the  direct  evidence  ox  intention,  which  has  been  offered 
by  the  respondent  independently  of  the  light  thrown  bv  ex- 
trinsic facts  upon  the  words  of  the  will,  could  properly  be 
regarded,  there  would  be  no  difficulty ;  but  I  think  we  are 
compelled  to  hold,  after  Doe  v.  Hiscocks  (*),  Bernasconi  v. 
Atkinson  (^\  and  Drake  v.  Drake  {*),  that  the  court  below 
was  wrong  in  receiving  that  evidence.     Why  the  law  should 
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be  so,  in  cases  where  some  error  of  description,  ijivolving  a 
latent  ambiguity,  has  to  be  corrected,  when  evidence  of  the 
same  kind  is  admitted  in  what  Lord  Bacon  describes  as  cases 
of  "  equivocation  "(*),  I  jtm  not  sure  that  I  clearly  under- 
stand ;  but  it  has  been  so  conclusively  settled  by  a  series  of 
authorities  to  which  we  are  bound  to  adhere. 

My  noble  and  learned  friends  opposite  think  that  in  this 
case  the  whole  description  of  the  devisee  is  contained  in  the 
words  '*  my  son  Forster  Charter ;"  and  that  there  is  nothing 
in  the  rest  of  the  will  which  is  not  applicable  to  the  appel- 
lant as  properly  as  to  the  respondent.  If  they  are  rignt  in 
this,  I  am  not  disposed  to  dispute  the  correctness  of  their 
conclusion  that  the  description,  as  a  whole,  would  be  more 
properly  applicable  to  the  elder  son,  whose  baptismal  name 
IS  William  Forster,  than  to  the  younger  son,  whose  baptis- 
mal name  is  Charles. 

In  order  to  see  whether  this  view  is  right,  it  has  seemed  to 
me,  after  much  consideration,  that  no  better  test  can  be  sug- 
gested than  one  which  was  put  by  noble  and  learned  friend 
on  the  woolsack  during  the  course  of  the  argument.  If  the 
name,  "Forster,"  had  not  occurred  at  all  in  the  will,  but  if 
a  blank  had  been  left  for  the  christian  name  of  the  legatee, 
wherever  it  occurs  (the  rest  of  tlie  will  being  the  same  as  it 
is  now),  would,  or  would  not,  the  whole  devise  have  been 
void  for  uncertainty  ?  If  it  would,  then  the  view,  that  there  is 
nothing  in  the  will  except  the  name  "Forster"  more  appli- 
384]  cable  to  the  one  son  than  to  the  other,  is  *correct  6ut 
it  is  otherwise,  if  (in  the  absence  of  any  christian  name)  there 
would  be  enough  to  show  that  the  younger  son  was  meant, 
and  to  prevent  the  devise  in  the  will  from  being  void  for  uncer- 
tainty. It  would  clearly  not  be  necessary,  in  that' case,  that  a 
demonstration,  sufficient  to  show  which  son  was  meant,  should 
be  in  the  form  of  a  descriptio  personce;  any  words,  in  any 
part  of  the  will,  which  might  enable  the  court  to  see  with 
sufficient  clearness  that  the  testator  meant  one  son,  and  not 
the  other,  must  be  enough  for  that  purpose. 

Applying  this  text,  with  the  knowledge  that  the  younger 
son,  an  unmarried  man,  had  always  down  to  the  date  of 
the  will  resided  and  been  domesticated  in  the  same  house  with 
the  testator,  and  with  his  mother,  the  testator's  wife  (for  such 
I  consider  to  be  the  true  result  of  the  evidence),  and  that 
the  elder  son,  a  married  man  with  issue  then  living,  had  not 
resided  in  the  testator's  house  for  nine  years  before  the  will 
was  made,  and  then  lived  one  hundred  miles  off ;  with  the 
knowledge,  also  (which  in  Bernasconiy.  Atkinson {*),  and 
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Other  cases,  was  thought  not  immaterial),  that  the  younger  son 
was  in  constant  communication  with  the  testator,  who  was 
much  attached  to  him,  while  his  communications  with  the 
elder  son  were  unfrequent,  I  should  not  have  hesitated  to 
say  that  the  words,  "  so  long  as  they  reside  together  in  the 
same  house"  (with  the  rest  of  the  context  in  which  those 
words  are  found),  would  have  been  enough  to  indicate  the 
younger  son,  who  resided  in  the  same  house  with  the  testator 
and  his  wife  at  the  date  of  the  will,  as  the  person  intended, 
and  to  save  the  devise  from  being  void  for  uncertainty.  If 
such  would  have  been  the  effect  of  these  words,  in  the  case , 
supposed,  then  I  cannot  think  that  the  view  which  regards 
them  as  equally  and  indifferently  applicable  to  the  elder  and 
to  the  younger  son,  in  the  will  as  it  stands,  can  be  correct. 

Still  it  does  not  follow  that  the  scale  may  not  be  turned 
in  favor  of  the  appellant  bv  the  name  "Forster"— and  it  is 
on  that  point  that  1  have  felt  most  hesitation.  When  a  court 
has  to  choose  between  the  name,  which  is  only  one  part  of 
an  entire  description,  and  other  parts  of  the  description  more 
applicable  to  a  person  who  *does  not  bear  the  name,  [385 
there  is  certainly  no  general  rule  that  the  name  should  aa^e 
a  preponderating  weight;  nor  even  that,  in  re  dtcbia,  it 
should  alwavs  turn  the  scale,  so  as  to  save  the  devise  from 
being  void  lor  uncertainty.  Not  to  mention  Bradshaw  v. 
Bradshaw  (*),  where  evidence  not  properly  admissible  was 
received,  in' I>oe  v.  Hiscocks(^)  the  gift  was  to  the  testator's 
"grandson,  John  Hiscocks,  eldest  son  of  his  son,  John  His- 
cocks."  There  was  a  grandson  named  John  Hiscocks,  who 
exactly  fulfilled  all  parts  of  the  description,  except  that  he 
was  not  the  eldest  son  of  his  father,  although  he  was  the 
eldest  son  of  his  father's  second  marriage.  The  eldest  son 
(the  lessor  of  the  plaintiff  in  the  case),  was  named  Simon ; 
and  the  Court  of  Exchequer,  when  directing  a  new  trial  on 
account  of  the  improper  reception  of  evidence,  said  that  un- . 
less  evidence  of  surrounding  facts  could  be  given,  which 
would  warrant  a  judge  in  directing  a  juiy  that  the  testator 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant, 
"  the  defendant  will,  indeed,  for  the  present  succeed ;  but 
the  claim  of  the  heir-at-law  will  probably  prevail  ultimately, 
on  the  ground  that  the  devise  is  void  for  uncertainty."  And 
this  House,  in  Drake  v.  Drake  (*),  held  the  gift  of  a  share  of 
the  testator's  residuary  estate  to  his  "niece,  Mary  Frances 
Tyrrwhitt  Drake,"  to  be  void  for  uncertainty;  there  being 
no  niece  who  had  the  composite  name  "Mary  Frances  Tyrr- 
whitt ;' '  (there  were  four  nieces  named  ^  *  Mary  Caroline  Tyrr- 
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wMtt,"  "Mary  Elizabeth  Tyrrwhitt,"  "Frances  Isabella 
Tyrrwhitt,"  and  "Frances  Charlotte  Tyrrwhitt"),  though  the 
appellant,  the  testator's  sister-in-law,  to  whom  (under  the 
description  of  "my  sister,  Mary  Frances  Tyrrwhitt  Drake',)' 
another  gift  was  made  by  the  will,  bore  that  exact  name. 

Admitting  that  in  the  present  case  the  context,  which  I 
consider  to  point  {prima  facie,  at  all  events^  to  the  younger 
son,  then  domesticated  with  his  parents,  might  not  be  strong 
enough  to  exclude  the  eldest  son  if  he  had  been  baptized 
"Forster,"  or  had  usually  been  so  called  by  his  parents,  it 
appears  to  me  that  we  have  not  really  here  "  veritatem  Thom- 
inis.^^  The  true  baptismal  name  of  the  elder  son  was  not 
386]  "Forster,"  but  "  WiUiam  Forster,"  *which,  if  he  had 
usually  been  called  Forster,  would,  of  course,  have  been  im- 
material. But  he  was,- in  fact,  never  called  "Forster,"  (not 
even  "William  Forster"),  but  always  "Willie;"  and  there 
had  been  another  son  baptized  and  called  by  the  name  of 
"Forster"  only,  who  had  died  sixteen  years  before,  after 
attaining  sufficient  age  to  take  an  active  part  in  the  manage- 
ment of  the  testator's  farm. 

.The  conclusion  which  I  draw  judicially  from  these  facts, 
is,  that  the  testator  would  not,  except  through  some  clerical 
error,  have  used  the  words  "my  son  Forster  Charter,"  to 
describe  either  of  the  sons  living  at  the  date  of  the  will ; 
that  these  words  strictly  and  properly  describe  the  deceased 
son  only,  and  (but  for  some  error)  would  have  been  used  in 
that  sense  only  by  the  testator ;  and  that  if  the  testator  had 
meant  to  describe  his  eldest  son,  he  would  (but  for  some 
error)  have  done  so  either  under  the  name  "William,"  hy 
which  alone  that  son  was  habitually  called  and  known  in  the 
family,  or  under  his  full  and  proper  baptismal  name  "Wil- 
liam Foreter;"  just  as,  if  he  meant  to  describe  the  re- 
spondent, he  would  (but  for  some  error)  have  called  him 
"Charles." 

The  moment  we  find  sufficient  reason  to  conclude  that  there 
is  really  error  in  the  name,  the  observation  made  in  Berna- 
sconi  V.  Atkinson  (*),  that  "we  are  always  bound  to  assume 
that  the  language  of  the  will  is  the  language  of  the  testa- 
tor," ceases  to  be  material.  It  is,  then  (as  was  observed  in 
the  same  judgment  (") ),  "  part  of  the  case,  that  a  mistake  has 
been  made ;"  and  it  can  make  no  difference  whether  the  slip 
was  the  testator's  own,  or  that  of  some  one  else  whom  he 
employed  to  draw  up  the  will,  and  whose  words  he  adopted. 

This  being  my  view,  it  follows  that  the  use  of  an  inaccu- 
rate name,  which  agrees  only  partially  with  the  baptismal, 
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and  not  at  all  with  the  familiar  name  of  the  elder  son,  ought 
not  to  prevent  the  youngest  son  from  taking,  when  he,  ac- 
cording to  what  I  think  sufficient  and  more  trustworthy  indi- 
cations of  intention  discoverable  in  the  rest  of  the  will,  would 
have  taken,  if  no  christian  name  at  all  had  been  mentioned. 
I  felt  at  one  time  a  very  strong  inclination  to  yield  to  the 
authority  *of  my  two  noble  and  learned  friends,  who  [387 
think  otherwise ;  but  the  result  is,  that  I  find  myself  unable 
to  give  my  voice  against  that  of  my  noble  and  learned  friend 
on  the  woolsack,  and  in  favor  of  a  reversal  of  the  judgment 
of  the  court  below. 

The  following  entry  was  qfterwards  made  on  the 
JouTTwls :  ''  The  question  was  put^ — whether  the 
'Orders  and  Decrees  complained  of  in  the  said 
appeal  be  reversed  f  and  it  appearing  thai  the 
votes  were  eqtcal:  thereuporiy  according  to  the 
ancient  rule  in  the  law  {semper  presumitur  pro 
Tiegante)  it  was  determined  in  the  negative^^^  and 
the  costs  of  both  parties ^  as  well  in  the  court  below ^ 
as  in  this  House^  were  ordered  to  be  paid  out  of 
the  estate;  and  with  these  directions  the  cause 
was  remitted  to  the  Court  of  Probate, 

Lords'  Journals^  24th  July,  1874. 
Solicitors  for  the  appellant :  Eelder  <6  Roberts. 
Solicitors  for  the  respondents :  Flux  &  Leadbitter. 


See  1  Eng.  Rep.,  260,  note  ;  6  Eng. 
Bep.,  620,  note. 

Parol  evidence  is  not  admissible  to 
supply  an  omission  or  cure  a  defect  in 
a  will,  occasioned  through  oversight  or 
mistake  :  FUz  Patrick  v.  FUz  Patrick, 
36  Iowa,  674,  14  Am.  Rep.,  538,  and  see 
note  to  KutU  v.  Hibner,  8  Am.  Rep., 
.669;  see  Wigram  on  Wills,  Hawkins 
on  Wills,  O'Hara  on  Wills,  titles  "Pa- 
rol Evidence,"  "Mistake." 

Nor  in  any  case  to  show  the  inten- 
tion of  the  testator,  except  where  there 
is  a  latent  ambiguity  arising  dehors 
the  will,  as  to  the  person  or  subject 
matter,  or  to  rebut  a  resulting  trust : 
Fitz  Patrick  v.  FUz  Patrick,  36  Iowa, 
674,  14  Am.  Rep.,  538,  and  see  note  to 
Kurtz  V.  Jlibner,  8  Am.  Rep.,  669 ;  see 
Wigram  on  Wills,  O'Hara  on  WiUs, 
Hawkins  on  WiUs,  titles  "  Parol  Evi- 
dence," "Mistake." 

Where  a  description  of  property  or 


person  is  in  part  false,  but  there  re- 
mains sufficient  to  identify,  the  false 
portion  will  be  rejected  and  the  devise 
will  take  effect.  Aliter,  if  a  sufficient 
description  does  not  remain  after  the 
rejection  of  the  false  description :  FUz 
Patrick  v.  Mtz  Patrick,  36  Iowa,  674, 
14  Am.  Rep.,  538,  and  see  note  to  Kurtz 
Y.  Hibner,  8  Am.  Rep.,  669  ;  see  Wig- 
ram on  Wills,  O'Hara  on  WiUs,  Haw- 
kins  on  Wills,  titles  "  Parol  Evidence," 
"Mistake." 

Parol  evidence  is  not  admissible  to 
show  that  by  mistake,  real  estate  was 
described  as  the  west  half  of  the  north- 
east quarter,  instead  of  the  east  half 
of  the  south-west  quarter :  FUz  Pat- 
rick V.  FUz  Patrick,  36  Iowa,  674,  14 
Am.  Rep.,  638,  and  see  note  to  Kurtz 
V.  S&mer,  8  Am.  Rep.,  669  ;  see  Wig- 
ram on  Wills,  O'Hara  on  Wills,  Haw- 
kins on  Wills,  titles  "  Parol  Evidence," 
"Mistake." 
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[Law  Reports,  7  House  of  Lords,  388.] 
July  9,  10,  24,  1874. 

388]    *Edward  William  O'Mahokey,  Appellant;   and 
Adelaide  Louisa  Burdett,  Respondent.  (') 

WiU^-"IHe  unmarried  or  without  Children,'' — Executory  Gift— Fourth  Rule  in 
Edwards  v.  Edwards  (*)  considered  and  not  approved  of, 

A  bequest  to  A.,  aud  if  she  shall  die  unmarried  or  without  children,  to  B.,  is  an 
absolute  gift  to  A.,  defeasible  by  an  executory  gift  over  in  the  event  of  A.  dyinf ,  at 
any  time,  unmarried  or  without  children,  lliis  construction  can  only  be  affected  by 
a  context  which  renders  a  different  meaning  necessary. 

A  gift  to  X.  for  life  with  remainder  to  A.,  and  if  A.  dies  unmarried  or  without 
children  to  B.,  is  an  executory  gift  over,  which  will  defeat  the  absolu^  interest  of  A. 
in  the  event  of  A.  dying,  at  any  time,  unmarried  or  without  children. 

There  is  no  rule  of  construction  arising  from  possible  delay  in  the  vesting  of  a  gift, 
which  controls  the  natural  meaning  of  the  terms  of  the  bequest. 

There  is  no  authority  that  the  words  introducing  a  gift  over  in  the  case  of  the 
*'  death  unmarried  or  without  children**  of  a  previous  taker,  do  not  Indicate,  accord- 
ing to  their  natural  meaning,  death  unmarried  or  without  children  at  any  time,  or 
that  the  ordinary  and  litenQ  meaning  of  the  words  used  is  to  be  departed  from 
otherwise  than  in  consequence  of  a  context  which  renders  a  diffierent  meaning  neces- 
sary or  proper. 

Gift  of  £1,000  consols  to  A.  for  her  life,  after  her  death  to  her  daughter  B.,  "  if  B. 

should  die  unmarried  or  without  children  tlie  consols  I  here  will  to  revert  to  C." 

The  will  then  appointed  D.  residuary  legatee.     Both  A.  and  0.  died  in  the  lifetime 

of  the  testatrix.     On  her  death  B.  entered  into  possession,  and  married,  but  after 

^  some  years  died  without  ever  having  had  a  child : 

Held,  that  on  the  death  of  B.  without  children  the  gift  over  to  the  residuary  lega- 
tee took  effect,  and  that  it  was  not  affected  by  the  death  of  C.  in  the  lifetime  of  the 
testatrix.  The  gift  to  C.  failed  by  lapse,  and  tlie  residuary  legatee  became  entitled 
to  take  all  that  0.,  if  living  at  the  death  of  the  testatrix,  could  have  taken. 

The  words  "  I  liere  will  to  revert  to  C."  indicated  a  benefit  intended  for  C.  by 
means  of  an  executory  limitation  over,  after  enjoyment  by  a  previous  taker,  and 
not  an  alternate  gift  to  take  effect,  if  at  all,  before  the  period  of  enjoyment  had 
commenced. 

The  classification  of  rules  set  forth  in  Edwards  v.  Edwards  (J)  examined,  and  the 
fourth  rule,  as  there  stated,  overruled. 

Per  Lord  Hatherley  :  The  fourth  rule  in  Edwards  v.  Edwards  would  be  better 
stated  thus:  "The  period  to  which  the  executory  devise  will  be  referred  will  be  the^ 
period  of  the  death  of  the  first  taker,  unless  there  are  directions  in  the  will  inconsist-* 
ent  with  that  supposition." 

Da  Costa  v.  A«r  ('),  GcUland  v.  Leonard {%  and  Home  v.  Pillansi*),  discussed  and 
explained. 

This  was  an  appeal  against  the  decision  of  the  Lord  Chan- 
389]  cellor  *Biaay  and  the  Lord  Justice  of  Appeal  Black- 
burn in  Ireland,  reversing  a  previous  decision  of  the  Master 
of  the  Rolls  there  (•). 

Jane  Brooke,  in  September,  1840,  made  her  will,  which 
contained  the  following  clause:    *' I  bequeath  to  my  sister 

0)  Affirming  10  Irish  Ch.  R.,  N.S.,  14.  (<)  1  Sw.,  161. 

(«)  15  Beav.,  S57;  21  L.  J.  (Ch.),  324.  (*)  2  My.  A  K.,  16. 

(-»)  3  Uiiss.,  360.  («)  10  Ir.  Ch.  Rep.  (N.S.).  14. 


Vol.  VII.]  ENGLISH  AND  IRISH  APPEALS.  28 

O'Mahoney  v.  Burdettw  1874 

Grace  L' Estrange,  the  widow  of  Colonel  L' Estrange  of  Moys- 
town,  the  sum  of  £1,000  in  the  8^  per  Cent.  Irish  Stock,  for 
her  life,  and  after  her  death  to  her  daughter  Grace  L' Es- 
trange. If  my  said  niece  should  die  unmarried  or  without 
chil&en,  the ^1,000  I  here  will  to  revert  to  my  nephew  Colo- 
nel Henry  L"Estrange  of  Moystown."  The  testatrix  then 
appointed  John  Burdett  her  executor  and  residuary  legatee. 
Tne  present  respondent  is  his  widow  and  universal  legatee. 

Grace  L' Estrange,  the  sister  of  the  testatrix,  and  also 
Colonel  Henry  L' Estrange  died  in  the  lifetime  of  the  testa- 
trix.    The  testatrix  herself  died  on  the  29th  of  March,  1848. 

Grace  L' Estrange,  the  niece,  in  1851,  married  Edward  Wil- 
liam O'Mahoney,  the  appellant,  and  the  bequest  of  the  £1,000 
was,  upon  occasion  of  her  marriage,  brought  into  settlement 
to  her  for  her  life,  for  her  sole  and  separate  use,  after  her 
decease  to  her  husband  for  his  life,  then  to  the  issue  of  the 
marriage,  and  in  default  of  issue  to  the  survivor,  husband 
or  wife.  Mrs.  O'Mahoney  died  on  the  14th  of  December, 
1871,  without  there  having  been  any  child  of  the  marriage, 
and  her  husband,  the  appellant,  survived  her. 

In  1858  a  cause  petition  was  presented  to  the  Court'  of 
Chancery  in  Ireland  by  Mr.  O'Mahoney  and  his  wife,  pray- 
ing, amongst  other  things,  that  their  right  to  the  said  legacy 
should  be  established,  and  an  order  to  that  effect  was  after- 
wards made  by  the  then  Master  of  the  Rolls.  On  appeal, 
Lord  Chancellor  Brady  and  Lord  Justice  of  Appeal  filack- 
bum  concurred  in  reversing  this  order  (').  Mr.  6urdett,  the 
executor  and  residuary  legatee  died  in  1870,  leaving  the 

S resent  respondent  his  widow  and  personal  representative. 
>n  the  death  of  Mrs.  O'Mahoney,  in  December,  1871,  the  ap- 
pellant revived  the  suit,  by  suggestion,  as  against  Mrs.  Bur- 
dett. The  question  raised  was  upon  the  construction  of  the 
above  bequest ;  whether,  in  the  events  which  had  happened, 
the  sum  of  £1,000  had,  on  the  death  of  the  tenant  for  life, 
become  the  absolute  property  of  Grace  O'Mahoney  and  her 
assigns,  or  was  affected  by  her  own  subsequent  *death  [390 
without  children,  so  as  to  go  over  by  force  of  the  ultimate 
gift  to  Burdett  under  Jane  Brooke's  will.  The  decision  of 
the  Court  of  Appeal,  pronounced  in  1859,  was,  by  special 
order  of  the  court,  signed  and  enrolled  on  the  4th  of  Janu- 
ary, 1873,  and  this  appeal  was  then  brought. 

Mr.  Serjeant  Sherlock  (of  the  Irish  bar)  and  Mr.  F.  Everitt 
for  the  appellant :  This  case  was  originally  decided  in  the 
Rolls  Court  on  the  authority  of  the  rule  stated  in  Edwards 
V.  Edwards  (*),  where  all  the  previous  authorities  were  most 

0)  10  Ip.  Ch.  Rep.  (N.S.),  H.  (»)  15  Beav.,  857 ;  21  L.  J.  (Ch.),  824. 
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carefully  considered  and  their  results  classified.  In  the 
Court  of  Appeal  that  case,  and  the  authorities  on  which  it 
was  founded,  were  disregarded.  The  rule,  however,  is  clear 
that  where  there  is  a  gfl t  to  a  tenant  for  life,  and  a  subse- 
quent taker  is  introduced,  and  his  death  is  treated  as  a  con- 
tingency, that  death  is  to  be  considered  with  reference  only 
to  the  death  of  the  tenant  for  life,  and  therefore  the  interest 
of  the  subsequent  taker  becomes  absolute  on  his  surviving 
the  tenant  for  life.  Here  the  title  of  Grace  L' Estrange  the 
niece  became  absplute  on  the  death  of  her  mother,  the  sister 
of  the  testatrix,  named  in  the  will  as  tenant  for  life  of  the 
fund.  On  her  own  death  the  title  to  it,  as  to  property  abso- 
lutely belonging  to  her,  vested  in  her  husband  th#  appellant. 
Such  was  plainly  the  intention  of  the  testatrix,  and  tne  only 
event  on  which  the  legacy  to  the  niece  was  to  be  defeated 
was  upon  her  dying  before  her  mother,  unmarried  and  with- 
out children.  The  testatrix  never  intended  that  after  the 
death  of  the  tenant  for  life  the  title  to  the  legacy  should  re- 
main in  abeyance  until  the  death  of  the  niece,  which  might 
not  happen  for  many  years,  for  before  then  it  would  be  im- 
possible to  say  whether  she  might  or  might  not  have  chil- 
dren: Da  Costa  v.  Keir{');  Doe  d.  Bloomjield  v.  Eyre(^)\ 
Sugden  on  Powers  Q ;  Cripps  v.  WolcotH^) ;  Jackson  v.  No- 
ble (*) ;  Douglas  v.  Uhalmer  (") ;  Re  AllerCs  Estate  C) ;  Dean 
391 J  *v.Handley{')\  In  re  HilVs  Trusts  i^)\  Oalland  y, 
Leonard  (") ;  Lauer  v.  EdTnonds  (") ;  Home  v.  Pillans{") ; 
Slangy  v.  Slaney  C*).  The  courts  will  not  adopt  a  construc- 
tion of  a  will  whicli  would  leave  a  gift  like  this  so  long  in 
abeyance. 

Mr.  OeoraeMay^  Q.C.  (of  the  Irish  bar),  and  Mr.  Vaughan 
Hawkins  (Mr.  M.  J.  Robertson^  of  the  Irish  bar,  was  with 
them),  for  the  respondent : 

The  legacy  here  did  not  become  absolutely  and  indefeasi- 
bly  vested  in  Grace  L' Estrange,  the  niece,  on  the  death  of 
the  tenant  for  Ufe.  There  was  still  a  contingency  on  which 
it  might  be  defeated,  and  that  was  her  own  death  at  any 
time,  unmarried  or  without  issue.  She  did  marry,  but  she 
died  without  a  child.  In  the  event  of  her  so  dying  without 
issue,  the  testatrix  directed  that  the  fund  should  go  over  to 
Colonel  Henry  L' Estrange.     If  he  could  not  take  it,  the  fund 

(»)  3  Rosa.,  860.  O  8  Drew.,  880;  25  L.  J.  (Ch.),  286. 

(«)  6  0.  a,  713.  (8)  2  H.  <fe  M.,  636. 

(»)  C.  5,  8.  1,  p.  167 ;  c.  10,  8,  1,  pp.        («)  Law  Rep.,  12  Eq.,  302. 

613,  614.  ('0)  1  Sw.,  161. 

{*)  4  Madd.,  11.  (")  3  Madd.,  270. 

e^  2  Keen,  590.  (»«)  2  My.  <fe  K.,  16. 

(*)  2  Ves.  Jr.,  601.  (")  83  Beav.,  631. 
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would  fall  into  the  residue.  Whenever  the  event  happened 
of  Grace  L' Estrange  dying  without  issue,  whether  before  or 
after  the  death  of  her  mother,  the  tenant  for  life,  the  gift 
went  over.  It  was  not  necessary  to  imi)ugn  the  decision  in 
Edwards  v.  Edwards  (*).  Under  the  circumstances  of  that 
particular  case  it  might  be  assumed  to  be  correct ;  but,  as- 
suming it  to  be  so,  it  did  not  govern  this  case.  In  fact  all 
the  cases  of  this  sort  depended  on  the  particular  words  of 
each  will,  and  could  with  difficulty  be  ranged  into  a  class  of 
settled  rules  admitting  of  no  change  in  their  application. 
Where  the  will  was  intended  to  provide,  not  dnly  for  the 
death  of  a  donee,  but  for  the  death  of  the  donee  without 
children,  the  intention  would  be  but  half  fulfilled  if  the  death 
of  the  tenant  for  life  was  taken  as  the  limit  at  which  the 
donee's  title  was  to  become  absolute.  On  the  death  of  the 
donee  without  children  at  any  time,  before  or  after  the  death 
of  the  tenant  for  life,  the  gift  would  be  determined,  and  the 
fund  would  fall  into  the  residue  if  there  was  no  intervening 
donee  to  take  it.  In  this  case,  therefore,  it  has  done  so,  and 
it  was  not  prevented  doing  so  by  the  fact  that  Colonel  Henry 
L' Estrange  had  died  before  the  testatrix ;  in  consequence  of 
his  death  it  went  by  *lapse  to  the  residuary  legatee.  [392 
Wilkinson  v.  South  ('),  Smith  v.  Spencer  ("),  Bowers  v.  pow- 
ers (*),  and  Cooper  v.  Cooper.  (*),  show  that  the  death  of  the 
tenant  for  life  was  not  the  penod  at  which  the  title  to  the 
fund  would  become  absolute. 

Mr.  Serjeant  Sherlock^  in  reply. 

July  4,  1874.  The  Lord  Chancellor  (Lord  Cairns) :  My 
Lords,  Jane  Brooke,  by  her  will,  dated  the  18th  of  September, 
1840,  made  a  bequest  of  a  sum  of  £1,000  in  the  following 
woj'ds :  "  J  bequeath  to  my  sister,  Grace  1!  Estrange,  the  widow 
of  Colonel  L' Estrange,  of  Moystown,  the  sum  of  £1,000  in  the 
3J  per  Cent.  Irish  Stock,  for  ner  life,  and  after  her  death  to 
her  daughter,  Grace  L' Estrange.  If  my  said  niece  should 
die  unmarried  or  without  children,  the  £1,000  I  here  will  to 
revert  to  my  nephew,  Colonel  Henry  L' Estrange,  of  Moys-. 
town ;"  and  the  testatrix  appointed  ner  nephew,  John  Bur- 
dett, her  residuary  legatee.  Colonel  Henry  L' Estrange  died 
before  the  testatrix,  and  so  did  Grace  L' Estrange, 'the  ten- 
ant for  life  of  the  legacy.  The  testatrix  herself  died  on  the 
29th  of  March,  1848.  Grace  L' Estrange,  tlie  niece  of  the 
testatrix,  was  married  in  1851  to  the  appellant  O'Mahoney, 
and  died  in  1871,  and  there  was  no  chila  of  the  marriage. 

(0  15  Bear.,  357  ;  21  L.  J.  (Ch.),  324.  (*)  Law  Rep.,  6  Ch.  Ap.,  244. 

(*)  7  T.  R.,  555.  (*)  1  K.  &  J.,  658. 

O  6  De  O.  M.  «k  G.,  6S1. 
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The  appellant,  under  these  circumstances,  contends  that 
the  interests  of  Grace  L' Estrange,  the  niece,  otherwise 
O'Mahoney,  became,  upon  her  surviving  both  her  own 
mother  and  the  testatrix,  the  tenant  for  life,  absolute  and 
indefeasible.  He  contends,  in  other  words,  that  by  the  ex;- 
pression,  "if  my  niece  should  die  unmarried  or  without 
children,"  is  to  be  understood  the  death  of  the  niece  unmar- 
ried or  without  children,  not  at  any  time  whatsoever,  but 
only  during  the  lifetime  of  the  tenant  for  life.  Of  this  opin- 
ion was  the  then  Master  of  the  Rolls  in  Ireland,  who  made 
an  order  to  Ihat  effect  on  the  15th  of  Jnly,  1869.  But  this 
order  was  reversed  by  the  judges  in  the  Court  of  Appeal  in 
Chancery  in  Ireland,  who  by  an  order  dated  the  17th  of 
November,  1859,  declared  that  the  bequest  of  £1,000  stock 
393]  to  Grace  O'Mahoney  was  ^defeasible  in  the  event  of 
her  drying  unmarried  or  without  children,  at  any  time.  Un- 
der this  order  the  respondent,  as  the  representative  of  the 
residuary  legatee,  now  claims  to  be  entitled  to  the  legacy. 

In  the  absence  of  any  authority  to  the  contrary,  I  should 
entertain  no  doubt  that  the  decision  of  the  Court  of  Appeal 
in  Chancery  in  Ireland  was  in  accordance  with  the  true  in- 
terpretation of  the  will.  A  bequest  to  A.,  and  if  she  shall 
die  unmarried  or  without  children  to  B.,  is,  according  to  the 
ordinary  and  literal. meaning  of  the  words,  an  absolute  gift 
to  A.,  defeasible  hy  an  executory  gift  over,  in  the  event  of 
A.  dying,  at  any  time,  under  the  circumstances  indicated, 
namely,  unmarried  or  without  children.  And  in  like  man-  ' 
ner  a  bequest  to  X.  for  life,  with  remainder  to  A.,  and  if  A. 
die  unmarried  or  without  children  to  B.,  is,  according  to  the 
ordinary  and  literal  meaning  of  the  words,  an  executory 
gift  over,  defeating  the  absolute  interest  of  A.  in  ihe  event 
of  A.  dying,  at  any  time,  unmarried  or  without  children. 

In  this  particular  will  any  light  that  is  to  be  obtained  from 
the  context  is  not  opposed  to,  but  supports,  the  natural 
meaning  of  the  words.  The  direction  that  if  the  niece 
should  die  unmarried  or  without  children  the  £1,000  is  "to 
revert  to  mv  nephew  Colonel  Henry  L' Estrange,"  appears 
to  indicate  that  the  legacy  was  to  come  back,  or  come  away, 
from  th^  niece  after  she  had  had*  the  possession  and  enjoy- 
ment of  it,  rather  than  to  imply  that  the  onlv  state  of  cir- 
cumstances under  which  Colonel  Henry  L' Estrange  could 
take,  would  be  a  state  of  circumstances  under  which  the 
niece  would  have  had  no  enjoyment  of  the  legacy  at  all.  In 
other  words,  the  benefit  intended  for  the  nephew  appears  to 
me  to  be  introduced  through  the  medium  of  an  executory 
limitation  over  after  enjoyment  by  a  previous  taker,  and  not 
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as  an  alternative  gift  to  tak'e  effect,  if  at  all,  before  the 
period  of  enjojrment  commences. 

But  it  is  said  that  there  is  now  established  an  absolute 
rule  of  law,  or  rule  of  construction,  that  where  there  is  a 
gift  for  life,  followed  by  a  gift  over  of  the  capital,  with  a 
proviso  that  if  the  second  taker  shall  die  under  age,  or  un- 
married, or  without  children,  there  the  death  of  tne  second 
taker,  thus  described,  is  to  be  taken  to  refer,  not  to  death 
under  those  circumstances  at  any  *time,  but  to  death  [394 
under  those  circumstances  before  the  tenant  for  life ;  and  the 
case  of  Edwards  v.  Edwards  (*X  decided  by  the  late  Master 
of  the  Rolls,  is  referred  to  as  the  authority  for  this  prop- 
osition. 

It  is  clear  that  the  case  of  Edwards  v.  Edwards  ('),  de- 
cided in  the  year  1852,  could  not  establish  any  new  rule  of 
construction  applicable  to  cases  of  this  kind;  and  it  is 
equally  clear,  looking  at  the  report  of  the  case,  that  the 
Master  of  the  Rolls  did  not  intend  to  establish  any  new  rule 
of  construction.  His  honor  endeavors  to  collect  and  classify 
the  various  decisions  which  have  taken  i)lace  as  to  construc- 
tion of  gifts  over  in  the  case  of  death,  or  in  the  case  of  death 
under  particular  circumstances ;  and  the  question  is,  whether 
that  part  of  his  judgment  which  deals  with  gifts,  like  the 
one  before  your  Lordships,  is  a  just  expression  of  the  prin- 
ciples to  be  deduced  from  decisions  before  that  time. 

As  regards  the  question  actually  decided  in  the  case  of 
Edwards  v.  Edwards  (*),  with  reference  to  the  will  then  be- 
fore the  court,  there  were  expressions  in  that  will  which 
may  well  have  warranted  trie  conclusion  at  which  the 
court  arrived.  The  testator  devised  freeholds  and  lease- 
holds to  his  wife  for  life  or  widowhood.  Then  part  of 
the  property  he  gave  to  his  eldest  son  "for  him  and  his 
heirs  to  possess  immediately  after  his  mother's  death  or 
marriage."  He  made  similar  devises  and  bequests  to  an- 
other son  and  to  a  daughter;  and  he  continued:  "If  my 
wife  shall  remain  my  widow  my  trustees  shall  assign  and. 
transfer  to  each  of  my  children  their  shares,  immediately 
after  her  death,  and  as  soon  as  they  arrive  at  twenty-one 
years  of  age:  ....  Farther,  if  one  of  my  children  shall 
die  leaving  no  children,  his  or  her  share  shall  be  equally  di- 
vided between  the  other  two."  The  direction  here  for  an 
assignment  and  transfer,  coupled  with  immediate  and  abso- 
lute possession  upon  the  death  of  the  tenant  for  life,  may 
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well  have  justified  the  decision  confining  the  contingency,  of 
death  without  children,  to  the  life  of  the  tenant  for  life. ' 

The  Master  of  the  Rolls,  however,  in  his  judgment,  divides 
the  cases  on  this  subject  into  four  classes.  Upon  the  first 
three  classes  it  is  not  necessary  to  do  more  than  to  point  out 
that  the  conclusions  drawn  from  them  by  his  honor  do  not 
3951  appear  to  me  in  any  *way  to  lead  up  to  the  rule  which 
he  deduces  from  the  fourth  class  of  cases  which  he  men- 
tions. Tlie  first  class  of  cases  is  that  where  there  is  a  gift 
to  A.,  and  if  he  shall  die  to  B.  K  in  such  a  case  the  words 
are  to  be  read  literally,  you  have,  in  the  first  place,  the  ab- 
solute gift,  and  then  a  gift  over  in  the  event  of  death ;  an 
event  not  contingent  but  certain,  and  in  order  to  avoid  the 
repugnancy  of  an  absolute  giving  and  an  absolute  taking 
away,  the  court  is  forced  to  read  the  words  *'in  case  of 
death"  as  meaning  in  case  of  death  before  the  interest  vests. 

With  regard  to  the  second  class  of  cases,  namely,  gifts  to 
A.  for  life,  and  if  he  shall  die  without  children,  over,  the 
Master  of  the  Rolls  expresses  himself  thus :  "  In  the  second 
of  the  supposed  cases  there  is  a  manifest  distinction.  There 
the  event  spoken  of  on  which  the  legacy  is  to  go  over  is  not 
a  certain  but  a  contingent  event.  It  is  not  in  case  of  the 
death  of  A.,  but  in  case  of  his  death  without  children  ;  and 
here  it  would  be  importing  a  meaning  and  adding  words  to 
the  will,  if  it  were  to  be  construed  to  import  as  a  condition 
which  was  to  entitle  B.  to  take,  that  the  death  of  A.  with- 
out children  must  happen  before  some  particular  period. 
In  these  cases,  therefore,  it  has  always  been  held,  that  if  at 
any  time,  whether  before  or  after  the  death  of  the  testator, 
A.  should  die  without  leaving  a  child  the  gift  over  takes 
effect,  and  the  legacy  vests  in  B.  This  is  established  by  the 
case  of  Farthing  v.  Allen  ('),  mentioned  in  Maddocks,  but 
reported  only  in  Jarman  on  Wills"  (").  My  Lords,  I  agree 
with  these  observations,  but  I  must  observe  in  passing  that 
I  am  unable  to  understand  how  it  is  not,  to  use  the  expres- 
,sion  of  the  Master  of  the  Rolls,  "importing  a  meaning  and 
adding  words  to  the  will,"  if  you  construe  it  to  imply,  as  a 
condition  which  is  to  entitle  B.  to  take,  that  the  death  of  A. 
without  children  must  happen  before  some  particular  period, 
any  more  where  there  is  not,  than  where  there  is,  a  previous 
life  estate.  I  may  pass  over  the  thu*d  class  of  cases  as  not 
bearing  upon  the  question  now  before  your  Lordships. 

The  fourth  class  of  cases  mentioned  by  the  Master  of  the 
Rolls  consists  of  those  where  a  life  estate  is  given,  and  the 
property  is  then  given  to  A.  with  a  direction  that  if  he  shall 
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die  leaving  no  child  (or  unmarried  or  under  twenty-one), 
over.  As  to  these  *cases  the  Master  of  the  Rolls  ob-  [396 
serves,  that  the  words  referring  to  death  without  leaving  a 
child,  &C.5  may  be  applied  to  death  at  any  time  whenever  it 
may  occur;  ''nor,"  he  continues,  "if  it  were  res  Integra 
would  it  be  easy,  in  the  absence  of  anv  indication  of  inten- 
tion to  be  collected  from  the  rest  of  the  will,  to  determine 
what  construction  ought  to  prevail."  The  Master  of  the 
Rolls,  however,  proceeds  to  say  that  he  considers  it  "  settled, 
both  by  principle  and  authority,  that,  in  the  absence  of  any 
words  indicating  a  contrary  intention,  the  rule  is,  that  the 
words  indicating  death  without  leaving  a  child,"  must  .be 
construed  to  refer  to  the  occurring  of  that  event  before  the 
period  of  distribution,  which  he  takes  as  synonymous  with 
the  death  of  the  tenant  for  life. 

The  principle  to  which  the  Master  of  the  Rolls  refers,  he 
states  to  be,  the  desire  of  the  court  to  avoid  a  construction 
so  inconvenient  as  one  which  must  suspend  the  absolute 
vesting  of  the  ^ft  during  the  whole  lifetime  of  the  legatee, 
a  principle  which,  he  says,  influenced  Lord  Brougham  in 
his  decision  of  the  case  of  Home  v.  Pillans  (*).     With  re- 

fird  to  the  case  of  Home  v.  Pillans^  it  will  be  found,  when 
examine  it,  to  have  ijo  application  whatever  to  bequests  of 
the  kind  which  we  are  now  considering,  and  I  am  not  aware 
of  any  principle  such  as  the  Master  of  the  Rolls  refers  to, 
being  applied  to  control  the  natural  meaning  of  the  terms  of 
a  bequest.  In  the  second  class  of  cases  referred  to  by  the 
Master  of  the  Rolls,  the  gift  continues  defeasible  during  the 
whole  liie  of  the  legatee ;  and  in  cases  like  that  before  your 
Lordships  it  would,  even  according  to  the  construction  of 
the  appellant,  continue  defeasible  during  the  whole  of  the 
life  of  the  legatee,  supposing  the  legatee  to  be  outlived  by 
the  tenant  for  life. 

The  Master  of  the  Rolls,  however,  refers  to  decided  au- 
thorities. These  authorities  are  Da  Costa  v.  Keir  ("),  Oal- 
land  V.  Leonard  (*),  and  Hovie  v.  Pillans  H.  In  Da  Costa  v. 
Keiri^)  the  testator  gave  the  residue  oi  his  estate  to  his 
widow  for  her  life,  and  after  her  decease  to  a  person  whom 
I  shall  denote  as  C.,  to  and  for  her  own  use  and  benefit,  to 
be  at  her  own  disposal,  but  if  C.  should  happen  to  die,  leav- 
ing any  children  living  at  her  decease,  then  to  such  children  ; 
but  if  C.  should  happen  to  die  without  any  child  or  children 
living  at  her  decease,  then  to  D.  and  E.  equally ;  but  if 
*either  should  die  before  they  became  entitled  to  re-  [397 
ceive  the  residue  of  his  estate,  then  the  whole  to  the  survi- 

(»)  2  My.  <k  K.,  15.  O  8  Russ.,  860.  (»)  1  Sw.,  161, 


30  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  O'Mahoney  v.  Burdett. 

vor ;  but  if  both  should  happen  to  die  in  the  lifetime  of  the 
widow,  then  to  his  widow  absolutely.  There  w^re,  in  this 
will,  various  circumstances  pointing  out  the  death  of  the 
widow  as  the  period  at  which  all  the  interests  were  to  be- 
come indefeasible.  In  the  first  place  the  principal  of  the 
residue  was  given  to  C.  "from  and  after  the  death  of  the 
widow,  to  and  for  her  own  use  and  benefit,  to  be  at  her  own 
disposal ;"  a  provision  which  appeared  to  negative  any  con- 
tinuing defeasibility.  In  the  next  place,  the  gift  over  from 
C.  was  framed,  either  in  case  she  should  die  leaving  chil- 
dren, or  in  case  she  should  die  not  leaving  children.  And 
inasmuch  as  she  must  of  necessity  die  either  leaving  chil- 
dren or  not  leaving  children,  the  case  was  the  same  as  those 
where  the  gift  over  is  in  the  event  of  death  simpUdter. 
Farther,  the  ultimate  gift  was,  in  case  D.  and  E.  should 
both  happen  to  die  in  tne  lifetime  of  the  widow,  a  provision 
which  seemed  to  imply  that  the  previous  gifts  over  were 
meant  to  be  in  case  of  death  in  the  lifetime  of  the  widow. 
It  was  upon  these  particular  expressions,  peculiar  to  this 
particular  will,  and  not  upon  any  general  rule  of  construc- 
tion, that  the  Master  of  the  Rolls  arrived  at  a  decision, 
which,  as  it  appears  to  me,  was  in  that  case  entirely  justi- 
fied by  the  words  of  the  will. 

With  regard  to  the  case  of  Oalland  v.  Leonard  (')  it  is 
unnecessary  to  delay  your  Lordships  by  going  through  a 
narrative  of  the  will.  It  is  singular  that  there  also,  as  in 
Da  Costa  v.  Keir  ('),  there  was  a  gift  over  in  the  double 
event  of  either  leaving  or  not  leaving  children,  and  there 
was  a  provision  that  the  children  of  a  daughter  should  be 
entitled  to  the  same  share  as  their  mother  would  have  been 
entitled  to  "if  then  living,"  and  it  was  upon  these  expres- 
sions, and  on  the  general  construction  of  the  particular  will, 
that  the  Master  of  the  Rolls  held  that  the  daughters  sur- 
viving the  tenant  for  life  took  indefeasible  interests. 

The  case  of  Home  v.  PiUans  {*)  was  a  case  of  an  entirely 
different  kind.  There  was  there  a  bequest  to  the  testator's 
nieces  when  and  if  they  should  attain  twenty-one ;  and,  in 
case  of  the  death  of  eitner  niece  leaving.children,  or  a  child, 
the  testator  gave  the  share  of  the  niece  so  dying  to  her  chil- 
398]  dren  or  child.  This  was  not  **the  case  of  an  absolute 
gift,  with  a  gift  over  in  a  certain  event.  There  was  no  gift 
over,  and  there  was  no  gift  at  all  until  a  niece  attained  twen- 
ty-one, and  the  child  of  a  niece  marrying  and  dying  before 
twenty-one  would  have  been  wholly  unprovided  for  if  the 
court  had  not  held  that  the  words  "in  case  of  the  death  of 
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my  said  niecesor  either  of  them,  leaving  children  or  a  child^" 
pointed  to  a  death  under  twenty-one. 

I  am  unable,  therefore,  to  find  in  the  authorities  referred 
to  by  the  Master  of  the  Rolls  the  general  rule  of  construc- 
tion which  he  deduced  from  them. 

I  may  add  that  there  is  a  well-known  class  of  cases  re- 
ferred to  by  Mr.  Feame  in  his  book  on  Contingent  Remain- 
ders ('),  and  by  other  writers,  where,  with  respect  to 
executory  devises  of  terms  for  years  or  other  personal  es- 
tates the  Court  of  Chancery  has  been  accustomed  to  lay 
hold  of  any  words  in  the  will  to  tie  up  the  generality  of  the 
expression  "dying  without  issue,"  and  confine  it  to  dying 
without  issue  living  at  the  time  of  the  person's  decease.  In 
several  of  these  cases  there  has  been  a  prior  life  estate,  as 
in  the  case  of  Atkinson  v.  Hutchinson  ('),  but  in  none  of 
them  was  it  ever  suggested  that  the  words,  ''dying  without 
issue"  or  without  leaving  issue,  could  be  construed  as  point- 
ing to  a  death  before  the  tenant  for  life. 

My  Lords,  I  need  not  refer  in  detail  to  cases  decided  since 
the  case  of  Edwards  v.  J5dwards{*),  some  of  them  have 
professed  simply  to  follow  Edwa/rds  v.  Edwards  i^\  and 
among  them  is  the  case  of  In  re  Heathcote's  Ti^usti^)  now 
under  appeal  before,  and  about  to  be  decided  by,  your 
Lordships.  Another  is  the  case  of  Smith  v.  Spencer  (*),  be- 
fore Lord  Cranworth,  a  case  in  which,  if  it  is  analogous  to 
the  ;present,  the  decision  of  Edwards  v.  Edwards  i^)  was 
certainly  not  followed. 

I  am  unable  to  find,  in  any  case  prior  to  Edwards  v.  Ed- 
wards (•),  any  authority  that  the  words  introducing  a  gift 
over  in  case  of  the  death  unmarried  or  without  children  of 
a  previous  taker  do  not  indicate,  according  to  their  natural 
and  proper  meaning,  death  unmarried  or  without  children 
occurring  at  any  time,  or  that  this  *ordinarjr  and  lit-  [399 
eral  meaning  is  to  be  departed  from  otherwise  than  in  con- 
sequence of  a  context  which  renders  a  different  meaning 
necessary  or  proper. 

I  ought  to  observe,  lest  it  should  appear  to  have  been  over- 
looked, that  at  one  period  of  the  argument  doubts  were  ex- 
Eressed  whether  under  the  present  will  the  nephew,  Colonel 
'Estrange,  having  died  in  the  life  of  the  testatrix,  the  gift 
over  from  Grace  L^Estrange  could  take  effect.  This  point 
was  not  raised  in  the  court  below,  and  I  am  satisfied  that 
the  gift   to   Colonel   L' Estrange  having  failed  by  lapse, 

(>)  9th  ed.,  p.  471.  (*)  Law  Rep.,  9  Ch.  Ap.,  45;  see  the 
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the  residuary  legatee  is  entitled  to  take  all  that  Colonel 
L' Estrange,  if  living  at  the  death  of  the  testatrix,  could 
have  taken. 

On  the  whole,  I  am  of  opinion  that  the  present  appeal 
should  be  dismissed  with  costs.  My  Lords,  I  say  with 
costs,  more,  particularly,  because  I  observe  that  out  ot  this 
legacy,  not'  a  large  one  at  the  best,  the  costs  of  litigation 
which  came  on  two  occasions  before  the  court  below  have 
already  been  paid ;  and  if  farther  costs  were  to  be  paid  out 
of  the  legacy,  it  would  iA  effect  be  making  the  owner  of  the 
legacy  pay  the  costs  of  both  sides  throughout  the  litigation. 

Lord  Hatiierley  :  My  Lords,  I  concur  in  the  opinion 
expressed  by  my  noble  and  learned  friend.  The  case  has 
been  extremely  well  argued,  and  we  have  had  the  great  ad- 
vantage of  a  full  argument  in  a  subsequent  case  in  which  the 
circumstances  are  in  a  great  degree  similar  to  those  in  this 
case;  and  which. therefore  required  the  pointing  out  of  the 
various  authorities  bearing  jipon  a  limitation  framed  as  the 
'  limitation  is  in  this  will. 

My  Lords,  the  case  of  Edwards  v.  JSdwardsQ)  has  in 
point  of  fact  been  the  substantial  ground  for  the  awellant's 
argument  in  the  case  now  before  your  Lordships,  liiat  case 
was  recognized  by  the  Master  of  the  Rolls  in  Ireland  ('),  be- 
fore whom  the  present  case  was  originally  areued,  and, 
whether  or  not  he  intended  to  indicate  that  he  decided  this 
case  in  favor  of  the  appellants  solely  in  reliance  on  that  au- 
thority, or  for  what  other  reason  he  so  decided  it,  does  not 
400]  fully  appear ;  but  I  think  there  is  a  somewhat  *pecu- 
liar  reference  in  the  judgment  of  the  Master  of  the  Rolls  in 
Ireland  to  that  particular  case  as  an  authority  which  he 
thought  proper  to  follow.  The  Court  of  Appeal  m  Chancery 
in  Ireland  came  to  a  different  conclusion  fi-om  the  Master  of 
the  Rolls,  and  hence  the  appeal  to  this  House. 

My  Lords,  the  question  arose  in  the  case  of  Edwards  v. 
Edwards  (')  upon  a  will  which  was  very  carefully  drawn, 
and  I  say  that  advisedly,  because  I  have  read  it  through 
with  care,  although  it  is  not  necessary  to  go  into  it  now  in 
detail.  There  was,  in  that  case,  every  ground  for  support- 
ing the  judgment  independently  of  any  general  rule  being 
deduced  from  the  authorities  which  had  been  cited  before 
the  Master  of  the  Rolls,  and  upon  which  he  seems  to  have 
relied.  With  reference  to  the  rule  which  has  been  conceived 
to  have  been  established  in  that  case,  what,  in  point  of  fact, 
the  Master  of  the  Rolls  was  doing  was  this :  in  a  case  of 
some  difficulty  before  him  the  various  authorities  had  been 
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cited  (most  of  which  have  been  cited  on  the  present  occa- 
sion), in  which  there  was  a  gift  apparently  absolute  first  of 
all,  and  then  a  subsequent  executory  devise  cutting  down 
the  first  gift  upon  the  occurrence  of  a  subsequent  event. 
The  mode  of  expressing  that  was  the  subject  of  liis  consid- 
eration in  the  case  of  Edwards  v.  Edwards  (*),  as  it  is  of  ours 
in  the  case  now  before  us. 

The  Master  of  the  Rolls,  therefore,  reviewed  all  the  au- 
thorities, and  he  said  that  those  authorities  appeared  to  him 
capable  of  being  ranged  under  four 'different  heads,  the  first 
being  that  in  which  there  is  a  gift  in  apparently  absolute 
terms  to  A.,  but  in  case  of  his  death  a  gift  over,  with  no  in- 
termediate interest  created  in  the  will.  A  very  early  instance 
of  that  occurred  in  the  case  of  Atkinson  v.  Hvtchiiison  ('), 
in  the  middle  of  the  last  century.  But  in  that  case  an  ex- 
pression importing  contingency,  but  applied  to  a  certain 
event  like  that  of  death,  had  to  be  applied  to  something  dif- 
ferent from  that  to  which  it  might  have  had  a  more  literal 
application.  The  words  could  not  be  considered  to  apply, 
as  they  would  seem  literally  to  apply,  to  death  as  a  contin- 
gency, because  that  must  be  an  absolute  certainty;  and, 
therefore,  the  contingency  must  be  sought  in  something  else 
which  had  occurred  to  the  testator  as  a  reason  for  so  framing 
his  gift.  ^Therefore  the  only  mode  of  construing  it  [40i 
was  to  understand  the  testator  as  saying,  "  This  contingency 
referred  to  the  case  of  A.'s  death  during  my  (the  testator's) 
lifetime,  in  which  case  the  legacj  would  remain  undisposea 
of,  and  I  therefore  provide  that  in  that  event  it  shall  go  over 
to  another."  Then  comes  a  subsequent  case,  a  gift  to  A., 
apparently  absolutely,  and  on  his  death  without  leaving  any 
cnildren,  then  over.  Here  the  courts  have  at  all  times  neld, 
and  the  Master  of  the  Rolls  so  states  in  Edwards  v.  Ed- 
wards {^\  that  that  affords  a  sufficient  indication  that  the 
words  '*in  case  of  his  death  without  leaving  issue,"  or 
"without  leaving  children,"  as  the  case  might  be,  were  to 
extend  to  the  whole  period  of  the  first  taker's  interest.  Al- 
though he  would  apparently,  by  the  terms  of  the  gift  itself, 
and  did  indeed  in  point  oi  law,  take  absolutely,  yet  there 
was  an  executory  devise  over,  that  might  take  effect  at  his 
death  when  the  contingency  should  be  ascertained  whether 
he  died  childless  or  not. 

My  Lords,  I  pause  here  to  sav  that  I  enfirely  concur  in 
the  remark  which  was  made  by  the  noble  and  learned  Lord 
on  the  woolsack  with  reference  to  the  earlier  decisions  in 
cases  of  that  character,  namely,  where  there  is  a  gift  to  A. 

(»)  15  Beav..  857;  21  L.  J.(Ch.),  824.  («)  8  P.  Wms.,  268.      * 
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positively,  and  in  the  event  of  his  disath  without  issue,  to  B. 
feef ore  the  last  Wills  Act  such  a  gift  as  that  was  held  to  con- 
fer an  interest  which  could  not  b^  defeated  during  A.'s  life. 
A  gift  over  on  failure  of  issue  would  have  been  a  ^ft  sinning 
against  the  rule  with  reference  to  perpetuities,  if  it  had  to  be 
construed  as.  meaning  an  indefinite  failure  of  issue,  and  con- 
sequently the  gift  would  have  become  abortive.  The  courts, 
then,  as  my  noble  and  learned  friend  has  stated,  were  astute 
to  find' upon  the  face  of  the  will  something  which  could  in- 
duce them  to  say :  This  does  not  mean  an  indefinite  failure 
of  issue,  but  issue  failing  at  the  time  of  the  death  of  the  per- 
son who  was  the  first  taker ;  and  that  being  the  case,  it  falls 
within  the  proper  limitation,  of  course,  as  to  time.  I  say 
they  were  astute  in  doin^  that,  as  everybody  will  well  know 
who  recollects  the  singular  distinction  that  was  established 
between  gifts  of  personalty,  in  which  the  words  "dying 
without  leaving  issue"  occurred,  as  contrasted  with  similar 
devises  of  realty.  The  same  terms  in  the  case  of  realty  were 
402]  held  to  create  an  estate  tail,  *that  is  to  say,  death 
without  leaving  issue  imported  an  indefinite  failure  of  issue ; 
whereas  in  personal  estate  the  words  '^  without  leaving  issue  " 
meant  at  tne  time  of  the  death.  So  far  was  that  carried, 
that  in  one  well-known  case,  these  same  words  occurring  in 
one  and  the  same  will,  had  two  different  meanings  given  to 
them,  in  the  one  case  applying  to  real,  and  in  the  other  to 
personal  estate  (*).  Now  it  is  very  remarkable  that  if  this 
supposed  rule  in  Edwards  v.  Edwards  (')  had  been  thought 
of  as  a  rule,  many  cases  might  have  been  saved  by  the  con- 
struction that  death  without  issue,  after  a  previous  life  estate, 
could  be  held  to  mean  without  issue  in  the  lifetime  of  the 
tenant  for  life,  because  then  the  perpetuities  would  be  saved, 
and  the  gift  over  would  have  a  construction  which  is  per- 
fectly legitimate,  and  which  would  have  its  full  and  com- 
plete effect.  But  no  such  cases  will  be  found  in  any  of  the 
earlier  decisions  upon  the  subject. 

The  third  case  put  forward  b^  the  Master  of  the  Rolls  was 
one  in  which  there  was  a  previous  life  estate.  The  second 
case  that  he  took  was  one  in  which  there  was  no  previous 
life  estate,  and  then  a  gift  over  without  issue,  and  he  said 
that  it  had  always  been  held  that  that  gift  over  without 
issue  was  to  be  determined  on  the  death  of  the  original  first 
taker  to  whom  an  absolute  interest  had  been  given,  and 
whose  absolute  interest  would  be  out  down  by  that  execu- 
tory devise  if  he  should  be  found  to  have  left  no  children. 

i^y  Qiuxrt,  ffutchitaon    v.   Stephens,   I        («)  ISBeav.,  35Y;  21  L.  J.  (Ch.),  824. 
Keen,  240. 


Vol.  Vn.]  ENGLISH  AND  IRISH  APPEALS.  35 

. — — — — — • d 

(yMahoney  v.  Burdett.  1874 

He  says  that  that  was  the  right  and  proper  construction  to 
adopt.  If  so,  it  seems  to  me  that  there  is  no  reason  for  dis- 
tinguishing the  fourth  rule  from  the  second,  namely,  that 
the  proper  time  for  ascertaining  whether  the  death  without 
issue  is  to  have  the  effect  of  passing  over  the  propert;^,  should 
be  taken  to  be  the  period  or  the  death  itself,  at  which  time, 
and  which  alone,  it  can  be  accurately  ascertained  whether 
the  person  so  dying  will  have  left  issue  or  not. 
>  But  what  appears  to  have  led  the  Master  of  the  lloUs  to 
enunciate  that  rule  was*this :  In  the  case  of  personal  estate 
there  has,  no  doubt,  been  a  great  desire  on  tne  part  of  the 
courts  to  favor  an  early  vesting,  and  'more  particularly  in 
the  case  of  a  gift  over  without  children,  where  there  is  no 
gift  to  the  children  themselves,  *and  where,  therefore,  [403 
the  only  mode  of  the  children  taking  is  through  the  medium 
of  their  parents  taking.  And  in  cases  where  uie  contingency 
was  in  the  event  of  there  beine  children  born,  it  has  been 
held  that  the  vesting  has  given  the  parent  an  immediate  in- 
terest defeasible  in  tne  event  of  there  not  being  children  liv- 
ing at  his  decease,  but  as  those  children  who  had  been  born 
during  his  lifetime  would  have  been  left  a  long  time  unpro- 
vided for,  the  court  has  laid  hold  of  that  circumstance, 
amon^  others,  for  the  purpose  of  favoiing  the  early  deter- 
mination of  the  contingency  which  was  to  divest  the  estate. 

So  again,  I  apprehend,  in  another  class  of  cases,  many  of 
which  were  cited  before  us,  which  have  been  decided  since 
Edwards  v.  Edwards  (*),  one  of  them  having  been  before 
myself ;  in  those  cases  where  the  court  has  found  upon  the 
face  of  the  will  a  positive  direction  to  jpay  ovel*  tne  per- 
sonalty to  the  legatee,  or  to  make  a  distribution  among 
several  legatees  at  a  given  time,'  the  period  of  distribution 
being  fixed  at  which,  as  it  appears  from  the  face  of  the  wUl, 
the  whole  estate  was  intended  to  be  entirely  disposed  of 
and  divided,  and  to  pass  from  the  hands  of  the  executors, 
the  courts  have  laid  hold  of  that  circumstance  to  say,  "We 
hold  this  defeasance  to  be  before  that  period  of  distribution 
arrives,"  holding  it  to  be  an  unreasonable  construction  of 
the  testator's  will  to  say  that  he  directed  on  the  one  hand 
that  the  money  shall  be  absolutely  paid  and  divided  and 
distributed,  and  put  into  the  hands  of  those  who,  having  it 
in  tlieir  hands  will  of  course  spend  it  witlfout  any  farther 
trust,  and  on  the  other  hand  that  a  subsequent  event,  namely 
a  certain  person's  dying  childless  after  that  distribution  has 
taken  place,  should  divest  the  property,  that  is  to  sav,  make 
it  necessary  for  the  executor  to  take  steps  to  get  bacK  again, 

0)  15  Beav.,  367;  21  L.  J.  (Ch.),  824. 
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and  recall  that  money  which  he  has  paid  in  order  to  hand  it 
over  to  those  who  would  take  under  the  executory  devise. 
The  courts  have  held  that  that  was  unreasonable.  In  the 
case  I  alluded  to  it  was  a  trade,  which  was  directed  to  be 
carried  on  by  the  executors  until  the  son  attained  a  certain 
age,  when  the  trade  (and  not  the  trade  only,  but  other  prop- 
erty as  well)  was  to  be  handed  over  to  him,  arid  then  there 
was  what  appeared  to  be  a  divesting  executory  devise  in  the 
event  of  his  dying  without  issue.  1  held  in  that  case,  and  I 
404]  should  *be  disposed  to  hold  the  same  again  if  a  sim- 
ilar case  came  before  me,  that  the  time  was  evidently  pointed 
out  when  the  final  and  complete  distribution  was  to  be  made, 
and  that  the  executory  devise  must  be  held  to  be  referred  to 
that  time,  because  it  was  impossible  to  call  the  property 
back  again  and  hold  that  the  executorv  devise  was  then  to 
take  effect  after  there  had  been  that  full  and  complete  dis- 
tribution of  the  funds.. 

Now,  my  Lords,  I  have  read  all  the  cases  since  the  argu- 
ment in  this  case,  and  certainly  in  far  the  larger  proportion 
of  the  cases  which  have  been  cit^d,  that  decision  in  Edwards 
V.  Edwards  (')  lias  been  referred  to  as  settling  and  well 
establishing  the  rule;  but  there  has  always  been,  I  think, 
on  the  part  of  every  judge,  a  saving  of  the  other  circum- 
stances which  might  appear  on  the  will,  the  court  having 
always  carefully  to  consider  the  whole  will,  and,  having 
regard  to  all  the  various  clauses  contained  in  it,  to  see  what 
is  the  full  and  complete  and  perfect  intention  of  the  testator. 
I  apprehend,  my  Lords,  that  the  rule  referred  to  by  the 
Master  of*  the  Rolls  may  be  more  correctly  stated  in  some- 
.  what  the  reverse  way  to  that  in  which  it  was  stated  by  him 
in  the  case  of  Edwards  v.  Edwards^  namely,  that  the  period 
to  which  the  executory  devise  will  be  referred  will  be  the 
period  of  the  death  of  the  first  taker,  unless  there  are  other 
circumstances  and  directions  in  the  will  which  are  inconsist- 
ent with  that  supposition.  The  Master  of  the  Rolls  Ims 
i-ather  put  it  in  the  other  way,  that  an  executory  devise  is 
to  take  effect  upon  a  person  dying  without  children  during 
the  period  of  the  first  antecedent  estate  unless  there  are  cir- 
cumstances to  be  found  in  the  will  to  the  contrary.  I  appre- 
hend that  the  reverse  mode  of  putting  it  wiU  be  the  more 
correct  mode  of  expressing  the  true  state  of  the  case. 

Li  the  particular  case  here  before  me  I  find  nothing  to 
favor  a  contiury  construction  to  that  of  extending  the  period 
of  the  contingent  character  of  the  estate  to  the  whole  period 
of  the  life  of  the  original  legatee.     It  is  simply  a  case  of  a 

(»)  15  Bcav.,  367;  21  L.  J.  (Cli.),  324. 
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legacy,  first  to  the  wife  of  Colonel  L' Estrange,  and  then  to 
her  daughter  Grace,  and  then  if  Grace  dies  without  children 
to  revert  (that  is  the  expression)  to  Colonel  Henry  L' Es- 
trange, her  brother.  I  would  not  lay  much  stress  upon  the 
word  "revert;"  but  so  far  as  any  stress  can  *be  laid  [405 
upon  it,  it  certainly  does  rather  favor  the  contrary  construc- 
tion to  that  which  I  hold  to  be  the  priraarv  construction. 
But,  feeling  as  I  do,  that  you  ought  to  find  something 
in  the  will  which  limits  the  contingency  to  less  than  the 
whole  life  of  the  first  taker  before  you  can  so  limit  it,  I  find 
nothing  of  the  kind,  and  therefore  I  agree  with  my  noble 
and  learned  friend  on  the  woolsack  that  the  appeal  should 
be  dismissed.  And  I  agree  with  him  also  in  thinking  that 
considering  all  that  has  been  done  in  regard  to  the  costs 
which  this  fund,  already  sufficiently  small,  has  borne,  it 
should  be  dismissed  with  costs. 

Lord  Selborne  :  My  Lords,  I  am  of  the  same  opinion 
with  my  noble  and  learned  friends. 

The  Master  of  the  Rolls,  in  Edwards  v.  Edwards  ('),  had 
before  him  a  case  in  .which  a  distribution  by  assignment  or 
transfer  was  expressly  directed  to  be  made  after  the  death 
of  the  tenant. for  life;  thereby  prima  fa^e  terminating  a 
trust  which  down  to  that  time  was  to  continue.  His  Lord- 
ship, in  classifying,  and  deducing  rules  from,  the  previous 
authorities  to  which  he  referred,  did  not  advert  expressly  to 
the  distinction  between  such  a  case  and  one  like  that  now  be- 
fore us,  in  which  a  mere  succession  of  interests  is  provided 
for,  without  any  such  express  words  of  paj^ment,  assign- 
ment, or  distribution,  indicating  the  termination  of  a  trust. 
But  the  terms  in  which  he  states  the  rule  derived  by  him 
from  the  two  cases  of  the  fourth  class  to  which  he  reiers — 
Da  Costa  v.  Keir  (")  and  Oalland  v.  Leonard  (*) — are  these, 
that  "words,  indicating  death,  without  leaving  a  child,  as 
the  event  on  the  occurrence  of  which  the  gift  over  is  to  take 
effect,  must  be  construed  to  refer  to  the  occurring  of  that 
event  before  the  period  of  distribution."  In  one  of  the  two 
cases  from  which  he  so  deduced  this  sui)posed  rule  {Oalland 
v.Leonard{^)),  tliere  was  an  actual  distribution  and  winding- 
up  of  the  trust  expressly  directed  by  the  testator.  In  the 
other  {Da  Costa  v.  ICeir  (')^  there  was  evidence  of  an  inten- 
tion that  the  legatee  should  in  some  event  take  an  abso- 
lute ^interest ;  wnich  intention  must  have  been  wholly  [4:P6 
defeated  if  the  divesting  clauses  could  not  be  referred  to  a 
period  earlier  than  the  death  of  the  legatee.     And  the  gene- 

(>)  16  Bear.,  367; -21  L.  J.  (Ch.),  524. 
(0  8  Russ.,  S60.  («)  1  Sw.,  161. 
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ral  result  of  his  Lordship's  examination  of  the  authorities 
is  thus  s.tatted  at  the  end  of  that  judgment  {'):  "If  I  am 
right  in  the  view  which  I  take  of  the  principle  of  these  cases, 
the  effect  is,  as  it  appears  to  me,  that  the  rule  of  the  court 
is  that  the  contingency,  or  the  event  which  the  testator 
speaks  of  as  a  contingency,  is  always  referrible  to  the  period 
of  pajrment  or  distribution,  except  in  the  single  case  where 
there  is  a  simple  gift  to  A.,  and,  if  he  shall  die  without 
leaving  issue,  to  B.,  in  which  case  it  cannot  be  referred  to 
any  period  of  distribution." 

It  IS  manifest  that  when  a  testator  (as  in  Oallandv.  Leon- 
ard O)  has  directed  payment  or  distribution  to  be  made  at 
a  certain  time,  so  that  a  trust,  intended  by  him  to  continue 
until  that  time,  shall  then  come  to  an  end,  and  has  proceeded 
to  substitute  other  devisees  or  legatees  through  the  medium 
of  the  same  trustees  and  the  same  trust,  in  case  of  the  death, 
without  leaving  issue,  of  any  of  the  persons  to  whom  such 
payment  or  distribution  was  first  directed  to  be  made ;  there 
IS  strong  prima  fdcie  reason  for  holding  that  the  contingency 
must  be  intended  to  happen,  if  at  aH,  before  the  period  of 
distribution.  And  a  rule  so  limited  (subject  of  course  to  ex- 
ceptions resulting  from  any  particular  words  indicative  of  a 
contrary  intention)  would  seem  to  be  in  harmony  with  sound 
principle  and  with  the  general  current  of  authority. 

A  like  conclusion  may  also  prima  facie  be  arrived  at 
when  the  language  of  a  will  shows  (as  in  Da  Costa  v. 
Keir  (*))  that  the  legatee  was  intended,  in  some  event,  to 
take  an  absolute  interest,  and  when  that  intention  cannot  in 
any  event  receive  effect  unless  the  operation  of  such  a  divest- 
ing clause  is  limited  to  a  time  earlier  than  the  legatee's 
death.  Almost,  if  not  absolutely,  all  the  cases  in  which  the 
fourth  rule  laid  down  in  Edwards  v.  -Edwards  {*)  is  found 
to  have  been  applied,  or  referred  to  with  approval,  before 
the  decisions  now  under  appeal,  will  be  seen,  upon  examina- 
tion, to  come  within  one  or  the  other  of  these  two  categories. 

I  cannot,  therefore,  think  that  either  the  authorities  prior 
407]  to  *  Edwards  v.  Edwards  (*),  or  that  case  itself,  or 
any  by  which  it  has  been  followed,  are  sufficient  to  establish 
.  a  general  rule  for  the  construction  of  all  wills,  when  neither 
the  reasons  applicable  to  the  two  classes  of  cases  which  I 
have  mentioned,  nor  any  other  reasons  founded  on  the  lan- 
guage of  the  particular  will,  may  justify  its  application.  It 
seems  to  me  tnat  it  would  be  arbitrary,  and  in  fact  a  petitio 
principii^  to  apply  the  phrase  "peiiod  of  distribution" 

(1)16  Beav.,  366.  (3)  3  Russ.,  360. 
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(itself  an  equivocal  term,  which  may  mean  either  an  appor- 
tionment of  interests  by  the  will,  or  a  direction  to  trustees  to 
divide  and  hand  over  a  fund)  to  a  case  in  which  there  is 
merely  a  particular  estate  (such  as  a  lif e*  interest)  followed 
by  a  limitetion  over  to  A.  jB.,  his. heirs  or  executors,  liable 
to  be  divested  if,  for  example,  A.  B/dies  without  leaving 
issue  living  at  the  time  of  his  death.  The  testatrix  has  not 
said  that  the  fund  is  to  be  distributed,  nor  that  the  trust  is 
to  come  to  an  end,  upon  the  termination  of  the  particular 
estate ;  nor  can  I  perceive  on  what  ground  that  which  she 
has  not  said  ought  to  be  implied.  The  words  of  contingency 
are  clear  and  sensible  as  they  stand,  and  nothing  needs  to 
be  added'  or  implied  for  the  purpose  of  giving  them  full 
effect.  The  reasons  assigned  by  Lord  Romifly  for  his  second 
rule  in  Edwards  v.  Edwards  (*),  seem  to  me  to  be  not  less 
applicable  to  such  a  case  tlian  to  the  particular  clasgf  of  cases 
which  that  second  rule  supposes ;  and  I  think  it  is  the  true 
result  of  the  authorities,  before  Edwards  v.  Edwards \^)j 
that  in  such  a  case,  words  limiting,  by  an  unnecessary  im- 

Slication,  the  duration  of  the  contingency  on  which  the 
ivesting  clause  depends,  oqght  not  to  oe  added  to  the  will.' 
This  disposes  of  the  appeal  now  before  us,  unless  it  can 
be  held  that  the  gift  to  Grrace  L' Estrange,  the  niece,  being 
absolute  in  form,  never  became  subject  to  the  divesting 
clause,  because  the  contingent  gift  by  the  clause  was  to  a 
person  who  died  in  the  testatrix's  lifetime.  When  the  ap- 
peal was  first  opened,  I  doubted  whether,  under  these  cir- 
cumstances, the  effect  of  the  divesting  clause  was  not  wholly 
evacuated,  in  the  same  way  as  if  there  had  been  a  blank  in 
the  will  for  the  name  of  the  substituted  legatee.  But  the 
result  of  the  preliminary  argument  on  that  point,  and  of  the 
authority  cited  by  the  respondent,  has  been  to  satisfy  me 
that  *the  lapse  of  a  contingent  gift,  by  way  of  substi-  [408 
tution,  to  a  person  named  who  might  have  survived  the  tes- 
tatrix, operates  (when  the  contingency  has  happened  on 
which  the  gift  to  the  person  was  made  to  depend)  for  the 
benefit  of  the  residuary  legatee,  or  next  of  kin,  in  the  same 
way  as  if  the  gift  had  been  originally  made  to  the  same  per- 
son, free  from  any  contingency. 

Order  appealed  from  affirmed;  and  appeal 
dismissed,  with  costs. 

Lords^  Journals,  24th  July,  1874. 
Solicitor  for  the  appellant :  Thomas  Johnstons, 
Solicitor  for  the  respondents :  IT.  Shoiibridge, 

(«)  16  Beav.,  867;  21  L.  J.  (Ch.),  824. 
[See  iKe  next  c€ue  and  note  at  conclu8ioru'\ 
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[Law  Reports,  7  House  of  Lords,  408.] 
July  16,  24,  1874. 

W.  H.  Ingram  and  J.  Rainier  McQueen,  Appellants ;  and 
Benjamin  Soutten,  Respondent.  O 

WiU — ''Dying  without  having  issu^  living  at  the  time  of  her  decease." 

A  will  contained  bequests  to  daughters,  failing  whom  and  their  issue  living  at 
their  deaths,  to  sons,  failing  whom  and  their  issue  living  at  their  deaths,  to  "  Mary 
H.  her  executors,  Ac,  and  in  case  Mary  H.  shall  depart  this  life  without  leaving  any 
issue  of  her  body  living  at  the  time  of  her  decease"  over : 

Held,  that  the  natural  meaning  of  these  words  was,  the  dying  of  Mary  H.  without 
issue  living  at  the  time  of  her  death,  at  whatever  time  that  death  might  happen ;  on 
that  event  happening  the  fund  went  over. 

And  that  there  was  no  technical  rule  of  construction  which  prevented  the  words 
from  being  applied  according  to  this  their  natural  meaning. 

The  rule  of  construction,  known  as  the  fourth  rule,  stated  in  Edwards  v.  Edwards  0, 
overruled. 

[See  if le  preceding  case."] 

This  was  an  appeal  against  an  order  of  the  Lords  Justices 
which  had  reversed  a  previous  order  of  Vice-Chancellor 
Malins  (').  The  question  arose  on  the  will  of  Robert  Heath- 
409]  cote,  dated  the  10th  of  *January,  1811,  which,  after 
bequests  and  devises,  not  now  necessary  to  be  mentioned, 
directed  his  trustees  to  stand  possessed  of  various  stocks 
and  funds  on  trust  to  pay  the  dividends,  &c.,  unto  his  wife 
for  her  life  or  widowhood.  And  as  to  the  residue,  after  her 
decease  or  second  marriage  to  pay  one  moiety  unto  his 
daughter.  Mary  Ann  Heathcote  for  her  separate  use  during 
her  life,  and  the  other  ihoiety  to  his  daughter,  Maria  Heath- 
cote, for  her  separate  use  during  her  life.  And  after  the 
decease  of  each  of  his  daughters,  for  the  benefit  of  her  chil- 
dren. If  either  daughter  should  have  no  child,  her  moiety 
to  go  to  the  other  daughter  and  her  children ;  and  then 
came  the  proviso  on  which  the  question  turned  : 

''Proviaed  that  if  neither  of  my  daughters  Mary  Ann  and 
Maria  shall  have  any  child  who  being  a  son  shall  attain 
twenty-one,  or  being  a  daughter  shall  attain  that  age  or  be 
previously  married,  then  the  trust  moneys,  &c.,  shall  be  upon 
trust  for  William  Samuel  Heathcote  and  George  Dearo 
Heathcote  eq^ually,  &c.  But,  in  case  either  of  my  sons  shall 
depart  this  life  without  leaving  issue  of  his  body,  lawfully 
begotten,  living  at  the  time  ^  his  decease^  then  the  whole 
of  the  said  trust  moneys,  &c.,. shall  thenceforth  devolve  and 

(')  llovcrdinrr  In  re  Ileat/uvfc's  Trusts,  ^  Law  Roji.,  9  Ch.  App.,  45,  nom.  In  re 
8  Kucj.  Jlep.,  716.  Hcafhcotc's  Trtists,  8  Eng.  Rpp.,  716. 

-'  15  13eav.,  357;  21  L.  J.  (Cli.),  324. 
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be  upon  trust  for  the  other  of  mv  said  sons,  his  executors, 
&c.  But  in  case  both  of  my  said  sons  shall  depart  this  life 
without  leaving  issue  of  their  respective  bodies,  lawfully 
begotten,  liviiia  at  their  respective  deaths,  then  the  said 
trust  monej^s,  &c.,  shall  be  upon  trust  for  Mary  Heathcote, 
spinster  (being  the  natural  daughter  of  my  said  son,  Wil- 
liam Samuel  Heathcote,  and  now  residing  with  me),  her 
executors,  &c. ;  but,  in  case  the  said  Mary  Heathcote  shall 
depart  this  life  without  leaving  a^jiy  issue  of  her  body^  law- 
fully begotten,  living  at  the  time  of  her  decease^  then  the 
said  trust  moneys,  &c.,  shall  be  Upon  trust  for  such  one  or 
more  of  the  daughters  of  my  brotners-in-law,  Philip  Deare 
and  George  Russell  Deare,  respectively,  now  living,  or  here- 
after to  be  bom,  as  shall  be  living  at  the  time  when  the 
trusts  hereinbefore  declared  shall  determine^  their  executors, 
&c.  And  if  there  shall  be  no  such  daughter  of  either  or 
them,  the  said  Philip  Deare  and  George  Russell  Deare,  at 
that  time  living,  then  the  said  trust  moneys,  &c.,  shall  be 
upon  trust  for  Charles 'Deare,  his  executors,  &c.,  forever." 
*The  testator  died  in  1818,  leaving  his  wife,  his  two  [410 
daughters,  his  two  sons,  and  Mary  Heathcote  him  surviving. 
The  wife  died  in  1823,  Maria  Heathcote  died  unmarried, 
Mary  Ann  Heathcote  survived  and  married  Mr.  Angelo,  but 
died  in  1866,  without  issue.  The  two  sons  had  died  before 
them,  without  lawful  issue.  Mary  Heathcote,  named  in  the 
will,  who  had,  in  April,  1859,  married  Benjamin  Soutten, 
the  present  respondent,  then  succeeded  to  the  property. 
She  never  had  any  issue,  and  she  died  on  the  8th  of  April, 
1872.  There  was  at  that  time  no  daughter  of  George  Kus- 
sell  Deare,  but  there  was  then  living  Elizabeth,  a  daughter 
of  Philip  Deare,  who  had  married  Admiral  John  Spratt 
Rainier.  This  lady  died  on  the  9th  of  April,  1872, Just  one. 
day  after  Mrs.  Soutten.  The  appellants  were  Mrs.  Rainier' s 
executors. 

On  the  8th  of  March,  1873,  the  appellants  presented  a  pe- 
tition in  Chancery^  submitting  that,  in  the  events  which  had 
happened,  the  death  of  Mrs.  Soutten  was  the  time  when  the 
tnists  declared  by  the  will  determined,  and  that  they  as 
executoi-s  of  Mrs.  Rainier  were  entitled  to  the  fund.  The 
petition  came  on  for  hearing  before  Vice-Chancellor  Malins, 
who,  on  the  2oth  of  July,  1873,  made  an  order  in  accord- 
ance with  its  prayer. 

A  petition   for   rehearing,  by  way  of  appeal,  was  pre-, 
sented  by  Mr.  Soutten,  and  the  cause  came  on  to  be  heard 
before  the  Lords  Justices,  who  reversed  the  Vice-Chancel- 
12  Eng.  Rep.  6 
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lor's  order,  being  of  opinion  that  the  fourth  rule  declared  in 
Edwards  v.  Edwards  (*)  was  applicable  in  the  case. 

This  appeal  was  then  brought. 

Mr.  John  Pearson^  Q.C.,  and  Mr.  A.  P.  Whately^  for  the 
appellants :  There  may  be  cases  in  which  the  rules  supposed 
to  oe  declared  in  Edwards  v.  Edwards  (*)  are  appucable, 
but  this  case  is  not  one  of  them.  It  is  unnecessary,  there- 
fore, to  go  the  full  length  of  contending  that  thatvcase  can- 
not be  supported.  But  at  .the  same  time  it  is  difficult  to  find 
authority  for  it  in  principle  or  in  precedent.  The  older,  au- 
thorities certainly  do  not  justify  it.  No  such  doctrine  was 
411]  laid  down  m  AtJcinson  v,  Hutchinson  (^\  nor  in  *  Wil-  . 
Jcinson  South  ('),  or  can  fairly  be  deduced  from  those  cases, 
or  from  Crook  v.  Be  Vandes  (*).  In  the  last-named  case  the 
word  used  was  "heirs,"  and  the  failure  of  heirs  was  left  in 
the  most  indefinite  form  as  to  the  period  at  which  the  fail- 
ure was  to  be  ascertained,  but  it  was  there  said  that  if  the 
expression  had  been  "if  he  leaves  no  such  heirs,"  the  limi- 
tation would  have  been  good,  as  being  confined  to  the  time 
of  the  death,  and  as  not  implying  an  indefinite  failure  of 
heirs.  In  that  distinction  (these  words  really  fixing  the 
period),  which  was  not  sufficiently  attended  to  in  Edwards  v. 
Edwards  (*),  lies  the  explanation  for  the  apparent  difference 
among  the  decisions  on  this  subject.  Eoerest  v.  Oell  (*)  is  an 
instance  of  the  same  kind.  The  supposed  rule  is  not  war- 
ranted even  by  the  cases  on  which  it  presumes  to  be  founded : 
hj  Da  Costa  v.  Kier{^\  for  there  the  death  of  testator's 
widow  was  the  period  contemplated  for  the  absolute  vesting 
of  the  legacy ;  nor  by  Home  v.  Pillans  ('),  for  there  the  time 
of  the  vesting  was  plainly  fixed  by  the  testator  to  be  the  ar- 
riving at  twenty-one ;  nor  did  Galland  v.  Leonard  (")  lay 
jdown  any  such  rule,  for  there  the  express  direction  was  to 
pay  and  divide  between  the  daughters  the  trust  moneys 
upon  the  death  of  the  widow,  and  the  daughters'  children 
were  made  to  stand  in  the  place  of  their  mothers,  and  the 
moneys  were  to  be  paid  to  them  as  if  to  their  mothers — 
when  ?  why,  of  course,  upon  the  death  of  the  widow ;  and, 
of  course,  on  the  death  of  the  widow  the  interest  of  the 
daughters  absolutely  vested.  Bean  v.  Handleyi^)  cannot 
be  said  to  suppoi^t  Edwards  v.  Edwards  (') ;  it  followed 
without  expressly  affirming  that  case,  and  merely  decided 
that  where  the  rule  there  stated  is  applicable  to  the  whole 

(»)  16  Beav.,  357;  21  L.  J.  (Cli.),  (324).  (»)  1  Ves.  Jun.,  286. 

(«)  3  P.  Wms.,  258.  («)  3  Russ.,  360. 

(3)  7  T.  R.,  555.    See  Doe  d.  Sheers  v.  (')  2  My.  A  K.,  16. 

Jefferif,  Ibid.,  689.  (8)  1  Svv.,  161. 

{*)  '9  Ve3.>  197.  (»)  2  H.  <fe  M.,  635. 
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of  an  income,  it  is  applicable  also  where  a  part  only  is  dis- 
posed of.  In  Davenport  v.  Bishopp  (*)  the  gift  to  the  chil- 
dren of  A.  and  B.  was  limited  to  those  who  were  living  at 
the  deaths  of  A.  and  B.  The  learned  judge  who  decided  Ed- 
wards V.  Edwards  (')  could  not  have  attributed  to  it  the  mean- 
ing now  *sought  to  be  affixed  to  it ;  for  though  in  SUb'  [412 
ney  v.  Slaney  ('),  where  he  appeared  to  follow  it,  he  added 
that  "it  did  not  lay  down  that  a  testator  might  not  direct 
otherwise."  In  the  subsequent  case  of  Milner  v.  Milner  (*), 
he  did  not  follow  Edwards  v.  Edwards  Q,  because  of  the 
peculiar  words  of  the  will,  and  he  repeated  the  observation 
that  all  general  rules  were  subject  to  have  their  operation 
excluded  by  the  use  of  exact  words  expressing  the  intention 
of  a  testator.  In  Smith  v.  Spencer  (')  Lord  Cran worth  did  not 
follow  the  rule  in  Edwards  v.  Edwards  ('),  nor  can  Ware  v. 
Wa;tson  (")  be  said  to  do  so ;  for,  as  Lord  Hatherley  observed 
in  Bowers  y.  Bowers {^\  Lord  Justice  Turner's  decision  in 
that  case  had  been  founded  on  the  peculiarities  of  the  will 
then  before  the  court ;  and  Bmoers  v.  Bowers  (^)  followed  a 
diflferent  rule.  The  true  construction  here,  and  the  only 
one  that  will  not  defeat  the  plain  intention  of  the  testator, 
is,  that  in  the-  events  that  happened  the  trusts  did  not  deter- 
mine until  the  death  of  Mary  Heathcote  (Mrs.  Soutten), 
without  children  living  at  her  death,  and  that  on  that  event 
happening,  the  fund  went  over  to  Mrs,  Rainier,  in  whom  it 
became  absolutely  vested:  Farthing  v.  Allen {^)^  Salis- 
bury V.  Petty  i^\  Gosling  v.  Townshend{^''\  and  In  re  HilVs 
Trusts  {^\  were  also  cited. 

Mr.  CbRf^7i,Q.C.,  and  Mr.  Hubert  Lewis^  for  the  respondent: 
The  decision  of  the  court  below  is  in  accordance  with  prin- 
ciple, and  has  followed  a  rule  of  law  always  if  possible 
adopted  by  the  courts  to  prevent  the  undue  postponement 
of  the  vesting  of  property.     In  no  way  whatever  does  the  ap- 

?lication  of  that  rule  defeat  the  intention  of  the  testator, 
he  gift  to  Mary  Heathcote  here  is  absolute,  and  there  are 
no  words  of  subsequent  defeasance  of  her  estate.  The  words 
really  used  apply  only  to  her  death  during  the  life  of  the 
preceding  possessor,  the  tenant  for  life.  Under  such  cir- 
cumstances the  rule  in  Edwards  v.  Edwards  (*)  was  prop- 
erly adopted.  That  rule  was  not  for  the  first  time  laid 
*down  in  that  case,  and  its  object  was  to  prevent  the  [413 

0)  2  Y.  A  C.  Ch.,  451 ;  12  L.  J.  (Ch.),  («)  7  De  G.,  M.  &  G.,  248. 

492.  *  (')  Law  Rep.,  6  Ch.  App.,  244,  249. 

(»)  16  Beav.,  867;  21  L.  J.  (Ch.),  324.  («)  2  Madd.,  310. 

(3)  83  Beav.,  631.  O  3  Hare,  86. 

{<)  34  Beav.,  276.  (*«)  17  Beav.,  245. 

(»)  6  De  G.,  M.  A  G.,  631.  (")  Law  Rep.,  12  Eq.,  302. 
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unnecessary  postponement  of  vesting.  Nothing  but  the 
clearly  expressed  intention  of  the  testator  ought  to  produce 
a  different  result.  There  not  only  was  no  such  clearly  ex- 
pressed intention  here,  but  as  far  as  the  words  went  they 
pointed  to 'an  absolute  vesting  of  the  property  the  moment 
the  bequest  to  Marv  Heathcote  came  into  operation,  and 
that  was  on  the  death  of  the  tenant  for  life.  This  was  per- 
sonal property,  and  the  gift  was  to  her  executors,  adminis- 
trators, and  assigns.  This  was  equivalent  to  a  direction  to 
pay,  and  wherever  such  a  direction  has  been  expressed  the 
gift  has  been  treated  as  absolute.  Edwards  v.  Edwards  Q 
was  founded  on  the  rules  adopted  in  Home  v.  Pillans  (').  it 
was  considered,  and  not  in  the  least  degree  impugned,  in 
jRandfieldy.  Randfieldi^\  where  Lord  Kingsdown  distinctly 
expressed  his  approval  of  it  (*).  HoToe  v.  Pillans  (•)  itself 
was  cited  there  and  commented  on,  and  no  one  appeared 
even  to  doubt  the  riile  that  where  there  is  an  absolute  gift 
it  cannot  be  cut  down  by  a  subsequent  proviso,  unless  tlie 
proviso  is  perfectly  clear  in  itself,  and  is  neces.sary  to  be 
acted  on  in  order  to  make  the  whole  provisions  of  the  will 
consistent  with  each  other.  In  Dean  v.  Handleyi^)  the  rule 
in  Edwards  v.  Ed/wards  (')  was  deliberately  adopted,  and 
applied  to  a  case  where  a  life  estate  was  given  in  a  portion 
of  the  whole  income,  but  the  whole,  together  with  accumu- 
lations, was  given  (subject  to  a  death  without  issue)  upon 
the  determination  of  that  estate.  So  again  in  In  re  HilVs 
Trusts  {^\  the  rule  in  Edwards  v.  Edwards  i^')  was,  after 
full  consideration,  recognized  and  adopted,  the  Vice-Ghan- 
cellor  describing  it  as  "a  very  sound  rule,"  and  no  appeal 
has  ever  been  brought  against  that  decision.  Though  the 
judgment  of  the  court  in  Bowers  v.  Bowers  (')  appears  to  be 
unfavorable  to  Edwards  v.  Edwards  (*),  an  examination  of 
the  case  shows  that  the  judge  proceeded  entirely  on  the 
words  of  the  particular  will,  for  Lord  Justice  Giffard  there 
Baid('),  "I  quite  agree  with  what  has  been  laid  down  by  the 
414]  Master  of  the  Rolls  in  *  Edwards  v.  Edwards  {'y 
In  Milner  v.  Milneri^)  the  rule  itself  was  again  considered 
by  the  Master  of  the  Rolls,  and  adhered  to  as  a  rule,  but 
the  decision  there  proceeded  on  the  particular  words  of  the 
deed,  and  therefore,  though  the  word  "absolutely"  was 
used  with  reference  to  the  gift  to  Thomas,  the  whole  context 
of  the  deed  was  taken  to  show  that  Thomas  did  not  become 

(»)  15  Bcav.,  357;  21  L.  J.  (Ch),  324.        •  («)  Law  Rep.,  12  Eq.,  302. 

(2)  2  My.  &  K.,  15.  (')  Law  Rep.,  5  Ch.  App.,  244. 

(8)  8  J  I.  L.  0.,  225.  («)  Luw  Rep..  5  Ch.  App.,  251. 

(■»)  8  II.  L.  ('.,  240.  (»)  \M  Benv.,  276. 
C^)  2  H.  it  M.,  6:}5. 
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absolutely  entitled  on  the  death  of  the  settlor.  In  Gosling  v. 
Towns7iend\^)  and  Slaney  v.  Slaneyi^)  the  Master  of  the 
Rolls  deliberately  adhered  to  the  rule  he  had  laid  down  in 
Edwards  v.  Edwards  ('),  and  any  cases  which  appear  not  to 
follow  that  rule,  can  be  fully  accounted  for  by  differences  in 
the  words  of  a  particular  will. 

The  great  inconvenience  of  postponing  the  vesting  of  a 
legacy  has  always  been  recognized,  and  therefore  it  has  been 
a  rule  of  the  courts  that  where  there  are  two  terms  to  which 
the  cotirt  could  refer  for  the  vesting  of  a  gift,  the  earlier 
period  will  be  tajcen  for  that  purpose.  Home  v.  Pillans  (') 
proceeded  on  .that  principle,  and  has  always  since  been  ap- 

J)roved.  Cooper  v.  Cooper  (*)  did  not  impeach  that  principle, 
or  there  the  gift  to  the  testator's  children  was  by  tne  words 
of  the  will  itself  clearly*  intended  only  to  be  a  life  estate. 
The. observations  of  Lord  Hatherley  in  Bowers  v.  BowersHy 
as  to  Lord  Justice  Turner's  judgment  in  Ware  v.  Watson  ('), 
explained  exactly  the  grounds  of  his  Lordship's  decision, 
namely, 'that  he  does  not  there  adopt  the  rule  as  to  absolute 
vesting  of  the  property,  because  he  thinks  the  peculiar  words 
of  the  will  -there  do  not  permit  that  rule  to  be  applied.  But 
he  throws  no  doubt  upon  the  principle  that  where  there  is 
an  absolute  gift  it  can  only  be  afterwards  cut  down  by  a 
clear  and  unquestionable  expression  of  an  intention  to  that 
effect.  There  was  such  an  expression  in  that  case,  there  is 
none  such  here.  Smith  v.  Spencer  {^)  does  not  appear  to 
have  been  cited  in  either  of  these  cases,  though  it  has  been 
relied  on  here ;  but  it  is  not  to  be  treat^ed  as  an  authority 
here.  The  discussion  and  the  judgment  do  not  appear  to 
have  been  influenced  by  any  consideration  of  more  than  th(^ 
mere  words  of  the  *will  itself.  There  are  no  words  [415. 
here  which  show  the  testator's  intention  to  give  a  defeasible 
interest  to  Mary  Heathcote,  but  there  are  words  which  do 
lead  to  the  conclusion  that  he  intended  the  gift  of  the  fund 
to  her  should  be  absolute. 
Mr.  Whatelej/ TejAied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  in  tliis 
case,  Robert  Heathcote,  the  testator,  by  his  will,  dated  in 
1811,  gave  his  residuary  estate  to  his  wife  for  her  life,  and 
after  her  death  or  second  marriage  to  pay  the  income  of  one- 
half  to  his  daughter  Mary,  and  the  otner  half  to  his  daugh- 
ter Maria  during  theh-  lives,  and  after  the  death  of  each  to 

(»)  34  Beav.,  276.  (»)  1  K.  &  J.,  668. 

(*)  17  Beav.;  245.  («)  Law  Rep.,  5  Ch.  App.,  249. 

(»)  15  Beav.,  357 ;  21  L.  J.  (Ch.),  324. .  (')  7  De  G.,  M.  A  G.,  248. 

(*)  2  My.  &  K.,  15.  («)  6  De  G.,  M.  <fe  G.,  631. 
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hold  her  moiety  on  trust  for  her  children ;  if  no  child  or 
children,  her  moiety  for  the  other  daughter  and  her  children  ; 
and  if  neither  daughter  should  have  a  child  attaining  a 
vested  interest,  then  to  his  sons  as  tenants  in  common  ;  but 
in  case  either  of  his  sons  should  die  without  leaving  issue 
lawfull  V  begotten  living  at  the  time  of  his  death,  then  the 
whole  thenceforth  to  devolve  and  be  upon  trust  for  the  other 
son.  But  in  case  both  sons  should  die  without  leaving  issue 
living  at  their  respective  deaths,  then  upon  trust  for  Mary 
Heathcote,  spinster  (a  granddaughter  of  the  testator),  abso- 
lutely ;  but  in  case  she  should  die  without  leaving  issue 
living  at  the  time  of  her  death,  then  on  trust  for  such  one  or 
more  of  the  daughters  of  Philip  Deare  and  George  Russell 
Deare  as  should  oe  living  at  the  time  when  the  trusts  there- 
inbefore declared  should  end,  equally  to  be  divided  between 
them. 

The  two  daughters  and  the  son  survived  the  wife,  and  died 
without  issue,  and  the  question  now  arises  between  the  re- 
spondent, who  represents  Mary  Soutten,  fonnerFjr  Mary 
Heathcote,  who  died  without  issue  on  the  8th  of  April,  1872, 
and  the  appellants,  who  represent  the  daughter  of  Philip 
Deare,  who  died  on  the  9th  of  April,  1872,  one  day  after 
Mary  Soutten.  The  Vice-Chancellor  Malins  decided  in  fa- 
vor of  the  appellants,  but  this  decision  was  reversed  by  the 
Lords  Justices  by  the  decree  now  under  appeal. 

So  far  as  the  words  of  this  will  are  concerned,  I  have  found 
nothing  whatever  in  it  qualifying  the  natural  meaning 
of  the  words  "in  case  Maiy  Heathcote  shall  depart  this 
life  without  leaving  any  issue  of  her  body  lawfully  be- 
416]  gotten  living  at  the  time  *of  her  decease,"  and  the 
various  other,  similar  expressions  in  the  will.  These 
words  appear  to  hie  clearly  to  express  a  dying  without  issue 
living  at  the  death,  at  whatever  time  that  death  may  take 
place ;  and  framed,  as  this  v^ill  evidently  is,  by  a  profes- 
sional hand,  and  in  technical  language,  1  am  not  aware  of 
any  words  that  could  have  been  used  more  clearly  pointing 
to  death  at  any  time.  On  the  other  hand,  the  construction 
adopted  by  the  Lords  Justices  requires  us  to  read  in  (as  the 
Lord  Justice  James  admits^  the  words  "before  the  period 
of  distribution"  whenever  tne  word  "death"  occurs.  The 
Lord  Justice  James  proceeds  upon  the  authority  of  the  case 
of  Edwards  v.  Edwards  (*),  and  he  states  that  the  rules  laid 
down  in  that  case  are  simple,  intelligible,  and  very  beneficial 
in  the  administration  of  testator's  estates.  The  Lord  Jus- 
tice appears  to  treat  these  rules  as  absolute  rules  of  con- 

(')  15  Beov.,  857 ;  21  L.  J.  (Oh.),  824. 
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struction,  to  be  applied  unless  there  is  sometKing  repugnant 
to  them  in  the  particular  will ;  and  he  adds  (*) :  "I  carefully 
abstain  from  referring  to  any  expression  in  the  will  which 
seems  to  sujjport  this  view,  lest  it  should  be  argued  hereafter 
that  our  decision  went  on  the  particular  words  of  the  will. 
I  go  on  this  ground,  that  .the  rule  applies  unless  there  are 
words  in  the  will  to  prevent  its  application,  and  that  in  this 
will  there  are  not  any  words  to  take  the  c%se  out  of  the 
general  rule." 

My  Lords,*  in  the  case  from  Ireland  of  G'Mahoneyv.  Bur- 
dett  ('),  just  now  disposed  of  by  your  Lordships,  I  have 
stated  at  length  the  reasons  why,  if  what  is  termed  the 
fourth  rule  in  Edwards  v.  Edwards  (•),  was  meant  to  be  laid 
down  as  a  rule  of  construction,  without  regard  to  expres- 
sions in  the  particular  will  requiring  such  a  construction,  I 
am  unable  to  accede  to  a  rule  the  effect  of  which  would  be 
to  alter  the  natural  meaning  of  words,  and  I  dt>  not  repeat 
the  observations  upon  the  authorities  which  I  then  laid  be- 
fore your  Lordships.  I  can  find  nothing  whatever  in  the 
context,  or  in  the  general  scope  of  the  provisions,  of  this 
will  which  leads  me  to  think  that  the  words  pointing  to  the 
death  of  Mary  Soutten  without  issue  living  at  the  time  of 
her  death,  are  to  be  construed  as  pointing  to  her  death  other- 
wise than  as  at  whatever  time  it  may  occur. 

*I  therefore  submit  to  your  Lordships  that  the  order  [417 
of  the  Lords  Justices  of  the  20th  of  ISTovember,  1873,  ought 
to  be  reversed  and  the  case  remitted  to  the  Court  of  Chan- 
cery, with  a  declaration  that  the  gift  over  under  the  will  of 
the  testator  upon  the  death  of  Mary  Soutten,  formerly 
Mary  Heathcote,  without  leaving  issue  of  her  body,  lawfully 
begotten,  living  at  the  time  of  her  decease,  took  effect. 

But  this  is  not  to  disturb  any  order  made  by  the  Court  of 
Chancery  for  payment  of  costs  or  charges  and  expenses  out 
of  the  fund.  1  mention  this  last  point,  because,  subject  to 
any  correction  which  may  be  made  by  the  learned  counsel, 
it  appears  to  me,  looking  at  the  orders,  that  there  has  been 
some  arrangement  made  in  the  Court  of  Chancery  for  the 

fiyment  of  the  costs  generally  out  of  the  fund  ;  and  if  so, 
should  not  propose  that  your  Lordships,  in  reversing  the 
decree  of  the  Lords  Justices,  should  interfere  with  what  has 
been  done  there  with  rerard  to  costs. 

Lord  HatherLey  :  My  Lords,  I  take  exactly  the  same 
view  of  this  case  as  that  which  has  been  taken  by  my  noble 

C)  2  Law  Rep.,  9  Ch.  Ap.,  61.  (»)  15  Beav.,  357 ;  21  L.  J.  (Ch.),  824. 

(»)  Ante,  p.  8«8. 
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and  learned  friend  on  the  woolsack,  and  I  do  so  for  the  rea- 
sons which  I  have  given  in  the  former  case. 

I  look  in  vain  in  this  will  for  any  indication  which  should 
vary  what  seems  to  me  to  be  the  proper  construction  of  the 
words,  ''dying  without  children,"  or,  as  it  is  expressed 
here,  ''in  case  of  their  departing  .this  life  without  leaving 
issue  of  their  respective  bodies  lawfully  begotten  living  at 
their  respective  deaths."  That  is  the  character  of  the  limi- 
tation that  ruds  through  the  various  heads  under  which  the 
devolution  of  this  testator's  property  is  to  take  place.  So 
far  from  finding  any  direction  for  the  immediate  jjayment, 
and  handing  over  by  the  trustees  of  the  fund  which  is  in 
their  hands,  and  thereby  acquitting  themselves  of  their  trust 
at  once  by  parting  with  the  property  to  those  to  whom  it  is 
given,  I  find  a  carefully-framed  series  of  limitations,  studi- 
ously, drawn  throughout  the  whole  series  in  such  a  manner 
as  to  exhaust  any  possible  contingency  which  may  happen 
before  there  is  any  iinal  distribution  of  the  property.  W  hen 
418]  such  a  contingency  happens,  *as  the  death  of  either  of 
the  testator's  sons  without  leaving  issue  lawfully  begotten 
living  at  the  time  of  his  death,  then  it  is  directed  that  the 
whole  of  the  money  shall  thenceforth  be  upon  trust  for  the 
other  son,  and  so  on,  passing  from  one  limitation  to  another. 
Then  when  you  come  down  to  Mary  Heathcote,  near  the 
final  termination  of  the  limitations,  you  have  this  direction, 
"In  case  the  said  Mary  Heathcote  shall  depart  this  life 
without  leaving  any  issue  of  her  body  lawfully  begotten 
living  at  the  time  of  her  decease,  then  the  said  trust  moneys," 
and  so  on,  "shall  be  upon  trust  for  such  one  or  more  of 
the  daughters  of  my  brother-in-law,  Philip  Deare,  Esquire, 
and  the  said  George  Russell  Deare,  respectively,  now  living 
or  hereafter  to  be  born,  as  shall  be  living  at  the  time 
when  the  trusts  hereinbefore  declared  shall  determine,  to  be 
equally  divided  between  or  amongst  such  daughters."  The 
testator  contemplates,  therefore,  this  state  of  things,  that  the 
whole  of  the  previous  series  of  trusts  for  persons  to  take 
absolutely,  whose  interests  are  to  be  divested  by  their  deaths 
without  leaving  children,  shall  have  been  gone  through  be- 
fore the  property  devolves  on  the  daughters  of  the  Deares  ; 
and  then  comes  this  direction,  "And  if  there  shall  be  no 
such  daughters  of  either  of  them  the  said  Philip  Deare  and 
George  Russell  Deare  at  that  time  living,  then  th^  said  trust 
moneys,"  and  so  on,  "shall  be  upon  trust  for  the  said  Charles 
Dearc»,  his  heirs,  executora,  administrators,  and  assigns  for- 
ever."    There  and  there  alone  the  trusts  terminate. 

There  is  no  particular  period  whatever  at  which  you  can 
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say  that  the  funds  are  absolutely  to  be  handed  over  unless 
you  arrive  at  the  event  on  the  occurrence  of  whdch  of  course 
the  trust  will  naturally  terminate.  If  any  one  of  those  per- 
sons whose  interest  is  absolute  dies  leaving  children  living 
at  his  decease,  that,  of  course,  will  put  an  end  to  the  trust, 
but  until  the  moment  arrives  when  that  event  happens  the 
trust  is  not  finished,  the  fund  remains  in  the  hands  of  the 
trustees,  and  there  is  no  direction  that  it  shall  be  divided. 
Therefore  each  taker  must  hold  liable  to  the  divesting  which 
the  testator  said  was  to  take  place  in  the  event  happening 
which  he  pointed  out. 

Lord  O  Hagan  :  My  Lords,  I  am  of  the  same  opinion.  I 
abstain  from  taking  *part  in  the  consideration  of  the  [419 
case^f  O^Mahoneyy.  Burdett  (*),  because  in  one  of  its  stages 
it  had  come  before  me  in  the  Court  of  Chancery  Appeal  in 
Ireland,  but,  having  given  considerable  attention  to  the 
arguments  urged  before  your  Lordships  in  that  case,  I 
quite  adopt  the  conclusion  at  which  you  nave  arrived.  That 
conclusion  manifestly  governs  the  present  case ;  and  the 
reasons  which  sustain  it, — which  after  the  elaborate  state- 
ment we  have  heard  I  do  not  think  of  repeating, — are  ap- 
Elicable  here  and  ought,  a  fortiori^  to  prevail  upon  the  facts 
efore  us. 

In  OMahoney  v.  Burdett  (^)  the  intention  of  the  testator 
was  tolerably  clear ;  but  here  it  is  made  far  clearer  by  a  suc- 
cession of  limitations  carefully  and  accurately  drawn,  with 
the  fullest  deliberation,  by  persons  acquainted  with  his  real 
purpose,  and  competent  to  interpret  it  in  proper  language. 
Avoiding  any  idle  repetition  of  tne  reasons  already  given,  I 
wish  to  express  my  full  concurrence  in  the  view  that  there  is 
really  no  such  unyielding  rule  of  construction  as  has  been 
relied  upon  to  coerce  the  judgment  of  the  House.  The  de- 
cision of  the  Lords  Justices  now  under  appeal,  did  not  pro- 
ceed npon  the  language  of  the  will  or  the  intentions  of  the 
testator.  It  was  assumed  in  that  decision  that  the  case  of 
Edwards  v.  Edwards  (")  established  an  absolute  rule,  which 
the  court  was  bound  to  obey.  I  have  looked  carefully  into 
that  case,  and  into  the  cases  upon  which  it  was  founded ; 
and  I  agree  with  my  noble  and  learned  friend  that  they  fur- 
nish no  real  ground  for  any  such  assumption.  They  ao  not 
compel  us  to  ignore  the  terms  of  the  wiU  and  defeat  the  ob- 
jects of  the  testator.  In  all  of  them  the  learned  judges  will 
be  found  to  have  regard  to  the  particular  words  employed 
and  to  the  general  intention  exhibited  in  the  whole  of  the 
will.     It  does  not  appear  to  me  to  be  desirable  that  we  should 

0)  Anle,^.  388.  («)  16  Beav.,  857;  21  L.  J.  (Ch.),  824. 
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multiply,  without  necessity,  the  rigid  rules  which  sometimes 
compel  us  to  give  to  words  an  interpretation  which  their 
authors  would  have  repudiated.  Although  there  are  cases 
in  which  such  rules  have  been  established  for  such  a  length 
of  time,  and  upon  such  high  authority,  that  they  cannot 
safely  be  relaxed  or  abandoned,  I  do  not  think  that  their 
masterful  operation  should  be  extended,  when  we  are  asked 
to  effectuate  a  testamentary  disposition,  reasonably  clear  in 
420]  its  object  and  its  terms,  which  they  *would  antagonize 
in  part  or  nullify  altogether ;  and  in  the  present  case  it  does 
not  seem  to  me  that  we  are  precluded  from  giving  to  lan- 
guage its  natural  interpretation. 

Looking  carefully  to  the  circumstances  founding  the  de- 
cision in  Edwards  v.  Edwards  (*),  I  do  not  think  that  it  can 
be  taken  to  rule  the  case  before  us.  The  ratio  decidendi 
there  does  not,  in  my  judgment,  govern  it  at  all.  There,  the 
necessity  of  distributing  the  fund  at  a  particular  period  is 
repeatedly  relied  on  as  necessitating  the  decision  ;  but  such 
a  ground  has  no  application  to  this  case  or  to  that  of  0' Ma- 
honey  V.  Burdeit{*), 

In  a  subsequent  case  before  the  same  learned  judge  {Gos- 
ling  V.  Townshend  {*) ),  he  puts  the  matter  himself  in  this 
way :  ''Where  a  period  of  distribution  is  fixed,  and  the  tes- 
tator speaks  of  a  death  previous  to  that  time,  the  death  thus 
spoken  of  as  a  contingency  must  refer  to  that  period  of  dis- 
tribution. But  if  a  testator  gives  a  legacy  to  A.,  but  if  A. 
die  without  leaving  issae,  then  to  B.,  to  what  period  can  that 
be  referred  except  to  the  whole  period  of  A.'s  life  ? "  In  like 
manner,  it  will  be  found  that  in  several  subseq[uent  cases  the 
Master  of  the  Rolls  put  upon  his  decision  in  Edwards  v. 
Edwards  (*)  construction  which  does  not  warrant  the  use  of 
it  as  an  authority  on  the  point  we  are  now  required  to  decide. 
And  this  being  so,  and  the  intention  of  the  testator  as  to  the 
period  he  meant  to  fix  being  plain,  and  stated  deliberately, 
and  with  care  and  caution,  we  are  bound  to  act  on  that  in- 
tention, construing  the  words  which  declare  it  according  to 
their  ordinary  sense. 

Therefore,  my  Lords,  I  concur  in  the  opinion  that  the 
judgment  of  the  court  below  should  be  reversed. 

Lord  Selborne  :  My  Lords,  the  language  of  the  Lord 
Justice  James  when  he  says,  "I  carefallv  abstain  from  re- 
ferring to  any  expression  ii>  the  will  which  seems  to  support 
this  view,  lest  it  snould  be  argued  hereafter  that  our  decision 
went 'on  the  particular  words  of -the  will,"  produced  upon 
my  mind  certainly  the  impression  that  we  should  hear  from 

(')  15  Bcav.,  367 ;  21  L.  J.  (Oli.),  324.        (»)  Aide,  p.  388,        (»)  17  Beav.,  245. 
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tbe  learned  counsel  for  the  respondents  some  passages  pointed 
out  in  the  will  which  might  have  justified  an  *express  [421 
inference  of  intention  in  accordance  with  the  alleged  rule. 
But,  my  Lords,  I  think  we  heard  no  such  passages  pointed 
out  to  the  House,  and  I  really  am  at  a  loss  to  know  what 
I>arts  of  the  will  can  have  appeared  to  the  learned  Lord  Jus- 
tice to  be  capable  of  being  referred  to  as  supporting  the  ap- 
plication of  the  rule,  and  I  feel  some  regret  that,  for  the 
reason  that  he  gave,  he  did  not  think  fit  to  refer  to  them. 

Reading  the  will  myself,  I  entirely  agree  with  what  has 
fallen  from  one  of  your  Lordships  opposite  (LordO'Hagan), 
that  so  far  as  there  is  indication  of  a  particular  intention 
bearing  one  way  or  the  other  on  the  face  of  this  will,  it  is 
wholly  against  the  judgment  which  has  been  given  in  the 
court  below.  Certainly  there  is  a  very  marked  absence  of 
anything  like  an  indication  of  an  earlier  period  foT  the  ter- 
mination of  the  trust,  than  that  which  would  be  consistent 
with  the  longest  duration  of  the  time  within  which  the  con- 
tingency might  take  place,  by  which  the  divesting  was  to 
be  produced.  And  I  am  disposed,  my  Lords,  to  go  even  a 
little  farther,  and  to  say  that  tnere  is  a  clause  in  the  will,  the 
influence  of  which  extends  throughout  the  material  portion 
of  it,  and  which  really  according  to  the  natural  and  literal 
meaning  of  the  words  justifies  the  observation  that  the  testa- 
tor did  expresslv  contemplate  that  the  divesting  might  take 
place  after  all  tne  preceoing  interests  had  come  to  an  end, 
and  after  the  sons  had  been  put  into  possession  of  the  prop- 
erty. Because,  my  Lords,  tne  first  of  the  series  of  the  alter- 
native divesting  clauses,  or  successive  divesting  clauses, 
whichever  they  ought  to  be  considered,  is  in  these  terms : 
"But  in  case  either  of  my  said  sons  shall  depart  this  life 
without  leaving  issue  of  his  body  lawfully  begotten  living  at 
the  time  of  his  decease,  then  the  whole  of  the  said  trust 
moneys  and  premises  shall  thenceforth  devolve  and  be  upon 
trust  for  the  other  of  my  said  sons,  his  executors,  adminis- 
trators, and  assigns."  I  do  not  say,  my  Lords,  that  there 
would  be  a  necessary  implication  in  those  words  that  if  the 
event  had  happened  before  the  funds  became  vested  in  pos- 
session in  the  sons,  it  would  go  over  to  the  survivor.  But 
tliis  I  think  I  am  entitled  to  say,  that  the  state  of  things  ex- 
pressly contemplated  by  those  words  is  one  in  which  the 
previous  trusts  for  the  tenant  for  life,  and  the  issue  of  the 
tenant  for  life,  have  come  to  an  end,  and  in  which  the  only 
trust  to  be  considered  is  one  in  *possession  in  favor  [422 
of  the  sons,  so  that  upon  the  death  of  one  of  the  sons,  eo 
instanti  the  whole  of  the  trust  moneys  may  at  once  devolve 
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to,  and  be  upon  trust  for,  the  other,  which  event  could  only 
happen  after  the  time  which  the  Lords  Justices  have  here 
treated  as  the  period  of  distribution. 

My  Lords,  1  entirely  concur  in  the  judgment  which  has 
been  moved. 

Mr.  Pearson :  Perhaps  your  Lordships  will  allow  me  to 
say  with  reference  to  the  question  of  costs,  that  the  inference 
which  one  of  your  Lordships  drew  is  perfectly  accurate, 
namelv,  that  tne  payment  of  the  costs  out  of  the  fund  in  the 
court  below  was  done  with  the  consent  of  both  parties ;  and 
accordingly  your  Lordships  will  observe  that  the  appeal  is 
expressly  limited  so  as  not  to  apply  to  so  much  of  tne  order 
as  relates  to  the  question  of  costs. 

Ordered  that  the  order  of  the  Lords  Justices  of  the 
"i^th  of  November^  1873,  he  reversed.  And  it  is 
declared  that  the  gift  over  under  the  will  of  the 
testator,  Robert  lleathcote,  upon  the  death  of 
Mary  Soutten  {formerly  Mary  Heathcote)  with- 
aid  leaving  issue  of  her  body  Uvina  at  the  time 
of  her  death,  took  effect  And  thai  the  cause  be 
remitted,  &c. 

Lords'*  Journals,  24th  July,  1875. 

Solicitors  for  the  appellant:  Birch,  Ingram,  Harrison 
&Co, 
Solicitor  for  the  respondent :   Welbury  James  Milton. 

See  note  to  Ferris  v.  Cribsan,  4  Ed-  citedeee  Braumell  v.  BrotoneU,  10  Bhode 
wards'  Chj.,  710,  marg.  p.,  Baaks's  ed.  Island  Rep.,  509  ;  HiU  v.  HiU,  74Penn. 
1871.     In  addition  to  the  cases  there    St.  Rep.»  173. 


[Law  Reports,  7  House  of  Lords,  428.] 
Feb.  8,  11,  1876. 

423]  *JuNius  Spencer  Morgan  and  Charles  Cubitt 
GoocH,  Appellants;  and  Pierre  Alfred  Larivi^re, 
Respondent.' 

Opening  a  CredUr—Coniraet^EmiUable  AmgnmetU  or  Appropriation  of  a  JF^md-^ 
Tntst— foreign  Sovereign — Chancery, 

If  a  trust  fund  is  in  the  Court  of  Chancery,  that  court  may  proceed  to  administer 
it,  even  although  a  foreign  sovereign  may  tie  interested  in  it,  and  may  not  think  fit 
to  come  before  the  court  in  a  suit  relating  to  it 

A  writing  opening  a  credit  for  a  particular  sum  cannot,  of  itself,  constitute  an  equi- 
table assignment  or  specific  appropriation  of  that  sum  so  as  to  create  a  trust.     It  is  a 

(')  Reversing  3  Eng.  Rep.,  499. 
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mere  statement  that  the  person  writing  it  will  act  as  paymaster  to  the  person  to 
whom  it  is  written,  up  to  a  certain  amoimt,  on  his  performing  the  conditions  set 
forth  in  it. 

L.  entered  into  a  contract  (dated  the  80th  of  November,  1870)  with  the  French 
Minister  of  War,  represented  by  J.,  his  delegate  at  London,  to  supply  20,000,000  of 
ball-cartridges  of  a  certain  quality,  the  whole  to  be  supplied  by  the  10th  of  January, 
1871.  Time  was  to  be  considered  of  the  essence  of  the  contract.  L.  desired  some 
arrangements  to  be  made  as  to  payment.  M.  <fe  Co.,  who  acted  in  London  as  finan- 
cial agents  for  the  French  Government,  wrote  to  L.  a  letter  dated  the  1st  of  Decem- 
ber, 1870,  in  these  terms  :  **  We  are  instructed  by  J.  to  advise  you  that  a  special 
credit  for  the  sum  of  £40,000  has  been  opened  with  us  in  your  favor,  and  that  it  will 
be  paid  to  you  ratably  as  the  goods  are  delivered,  upon  receipt  of  certificate  of  recep- 
tion issued  by  the  French  Ambassador  or  by  J."  The  goods  were  not  delivered  ac- 
cording to  the  contract : 

Helal  that  this  letter  did  not  constitute  Messrs.  M.  <fc  Co.  trustees  for  L.  as  to  the 
Bum  named,  nor  constitute  an  equitable  assignment  as  of  a  fund  in  their  hands,  and 
that  consequently  this  was  not  a  matter  for  the  exercise  of  the  jurisdiction  of  the 
Court  of  Chancery. 

This  was  an  appeal  against  a  decision  of  Lord  Chancellor 
Hatlierley,  by  wmcli  a  previous  decision  of  Vice-Chancellor 
Malins  had  been  affirmed  with  a  variation.  The  facts  of  the 
case  are  set  forth  in  detail  in  the  report  of  the  hearing  in  the 
court  below  (*).     The  following  is  a  summary  of  them  : 

In  1870  the  Committee  for  the  National  Defence  in  France 
authorized  the  making  of  a  contract  for  ball-cartridges  for 
the  French  army.  This  contract,  dated  on  the  30th  of  No- 
vember, *1870,  was  for  the  supply  of  20,000,000  of  [424 
ball-cartridges,  and  was  entered  into  with  Lariviere  and  his 
then  partner  Bellot  des  Mini^res.  These  gentlemen  were 
descrioed  in  the  contract  as  residing  in  London.  The  French 
''Minister  of  War,  represented  by  M.  Joulin,  his  delegate 
in  London,"  on  the  10th  of  November,  1870,  entered  into 
the  contract  here.  The  contract  contained  several  articles, 
of  which  the  following  are  alone  material  now  to  be  consid- 
ered :  4th.  "  Out  of  the  20,000,000  cartridges  to  be  supplied, 
7,000,000  must  be  delivered  before  the  6th  of  December,  and 
the  remainder  before  the  10th  of  January,  1871 ;  and  time 
will  be  considered  of  the  essence  of  the  contract."  5th. 
*'The  cartridges  will  be  tried  in  London  bv  a  French  dele- 
gate charged  with  this  office  [duty],  who  will  deliver  a  certifi- 
cate stating  that  the  cartridges  are  sufficient  for  war  service, 
and  serviceable  for  the  rifles  of  the  model  of  1866."  7th. 
''The  lots  will,  immediately  after  having  been  duly  accepted, 
on  the  responsibility  of  the  delegate  of  the  Minister  of  War 
in  London,  be  paid  for  through  the  care  of  the  French 
Ambassador,  who  will  issue  checks  for  the  amount."  8th. 
"  The  contractors  cannot  claim  acceptance  of  any  of  the  mer- 
chandize after  the  10th  of  January,  1871,  and  cannot  claim 

(*)  Xom.  Larivihre  v.  Morgan,  Law  Re|i,,  Y  Ch.  App.,  550 ;  8  Eng.  Rep.,  499. 
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any  indemnity  for  goods  sapplied  after  the  hereinbefore 
stipulated  time." 

The  contractors  had  asked  for  the  deposit  of  a  sum  of 
money  with  some  London  bankers.  No  actual  deposit  of 
money  appeared  to  have  been  made,  but  Messrs.  Morgan 
&  Gooch,  who  acted  as  financial  agents  for  the  French  Gov- 
ernment, under  the  direction  of  M.  Joulin,  wrote,  on  the 
"1st  of  December,  1870,"  the  following  letter  to  Lariviere  & 
Des  Minieres :  ''  Gentlemen,  we  are  instructed  by  M.  Joulin 
to  advise  you  that  a  special  credit  of  £40,000,  equivalent  to 
one  million  of  francs,  nas  been  opened  with  us  in  your  favor, 
and  that  it  will  be  paid  to  you  ratably,  as  the  goods  are  de- 
livered, upon  receipt  of  certificates  of  reception  [acceptance], 
issued  by  the  French  Ambassador  or  by  M.  Joulin.  We 
shall  require  receipts  in  duplicate  for  the  payment  or  pay- 
ments as  made,  and  the  surrender  of  this  letter  on  the  final 
payment  under  it  being  made." 

The  whole  interest  in  the  contract  subsequently  vested  in 
Lariviere.  He  supplied,  and  the  French  Government  ac- 
425]  cepted  *and  oy  check  on  Morgan  &  Gooch  paid  for, 
70,000  ball-cartridges.  Alterations  in  the  form  and  manu- 
facture of  the  cartridges  were  afterwards  proposed,  and 
experiments  were  tried,  some  of  them  under  tlie  supervision 
of  M.  Joulin,  which  experiments  Lariviere  alleged  m  his  bill 
prevented  him  from  complying  with  the  stipulation  in  the 
articles  as  to  the  delivery  of  the  cartridges  within  the  time 
therein  fixed.  On  the  13th  of  January,  1871,  Morgan  & 
Gooch  wrote  to  Lariviere  to  say:  "M.  Joulin  now  informs 
us  that  as  the  time  has  already  ex,pired  within  which  the 
deliveries  of  goods  were  to  be  made,  and  to  pay  for  which 
this  credit  was  opened,  no  farther  deliveries  can  be  made 
under  it,  and  we  are  not  to  make  any  farther  payment  in 
virtue  of  it.  Under  these  circumstances,  in  accordance  with 
the  instructions,  we  request  you  will  return  us  our  letter 
dated  the  1st  ultimo,  and  take  note  that  the  credit  advised 
therein  is  withdrawn  and  cancelled."  Some  cases  of  car- 
tridges had  been  furnished  after  the  10th  of  January,  but 
certificates  of  acceptance  of  them  had  been  refused.     - 

Lariviere  filed  his  bill  against  Morgan  &  Gooch  and  the 
nine  persons  who,  in  November,  1870,  had  formed  the  Com- 
mittee for  the  National  Defence,  but  the  bill  was  afterwards 
amended  by  striking  out  these  latter  individuals  and  mak- 
ing the  Government  of  the  French  Republic  a  defendant. 
Morgan  &  Gooch  put  in  an  answer,  but  the  Government 
of  the  French  Republic  declined  In  any  way  to  appear  in 
tlie  cause. 
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The  bill  prated  that  Morgan  &  Gooch  might  be  declared 
to  hold  the  residue  of  the  £40,000  upon  trust  for  the  plain- 
tiff, and  for  inquiries,  and  for  an  injunction  to  restrain  them 
from  parting  with  this  residue  of  the  £40,000.  The  defen- 
dants denied  that  they  had  done  more  than  merely  open  a 
credit  for  sums  to  be  paid  as  the  French  Government  might 
order.  They  opened  such  credits  from  time  to  time  under 
orders,  and  carried  back  to  the  general  account  any  balance 
from  any  particular  credit  so  opened. 

The  cause  was  heard  before  Vice-Chancellor  Malins,  who 
(after  having  given  the  French  Government  the  opportunity 
to  appear  in  the  suit,  an  opportunity  of  which  it  did  not 
avail  itself)  made  an  order  that  the  defendants  Morgan  & 
Gooch  should  bring  into  court  the  residue  of  the  sum  of 
£40,000,  and  a  declaration  that  the  condition  as  to  time  being 
of  the  essence  of  the  contract  *had  been  waived,  and  [426 
therefore  he  directed  an  inquiiy  as  to  what,  if  anything,  was 
due  to  the  plaintiff  on  the  looting  of  the  agreement.  On  ap- 
peal to  Lord  Chancellor  Hatherley,  it  was  declared  that  by 
virtue  of  the  contract  of  November,  1870,  and  the  letter  of 
the  1st  of  December,  1870,  the  plaintiff  became  entitled  to 
be  paid  ratably  for  all  cartridges  supplied  to  and  received 
by  the  Frencli  Government  under  the  contract  out  of  the 
sum  of  £40,000 ;  and  that  the  first  limit  of  time  fixed  by  the 
contract,  the  3th  of  December,  1870,  by  which  7,000,000  of 
cartridges  were  to  be  delivered,  was  waived.  And  inquiries 
were  directed  whether  the  second  limit  of  time  had  been 
waived ;  what  number  of  cartridges  had  been  delivered,  or 
tendered  and  accepted,  and  what  rejected ;  and  the  balance 
of  the  £40,000  paid  into  court  was  ordered  to  be  retained. 

This  was  an  appeal  against  that  order. 

Mr.  /.  Pearson,  Q.C.,  and  Mr.  Fry,  Q.C.  (Mr.  Jason 
Smith  was  with  them),  for  the  appellants :  There  was  not 
a  pretence,  either  in  the  facts  of  tne  case,  or  in  the  rules  of 
equity,  which  ought  to  govern  it,  for  the  filing  of  this  bill. 
The  letter  relied  on  by  the  plaintiff  did  not  constitute  a  trust, 
yet  it  had  been  presented  to  the  court  as  a  trust,  and  the 
fund  spoken  of  in  that  letter  was  described  in  the  court  be- 
low as  "  impressed  with  a  trust."  That  was  the  foundation 
of  the  error  of  which  the  appellants  had  to  complain.  The 
letter  was  in  no  way  whatever  a  trust,  it  was  a  mere  an- 
nouncement that  certain  persons  had  opened  a  credit  at  the 
house  of  the  appellants  in  favor  of  the  respondent.  But  in 
what  way  was  it  to  be  in  his  favor  ?  not  in  an  absolute  form, 
not  in  the  wav  of  a  right  vested  in  despite  of  all  contingen- 
cies, but  in  the  form  of  a  title  for  him  to  demand  certain 
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moneys  upon  and  after  his  performance  of  certain  condi- 
tions. He  could  not  demand  the  whole  sum  at  once,  he 
could  only  ask  for  such  portions  of  it  as  would  from  time  to 
time  satisfy  the  valae  of  the  goods  which,  from  time  to  time, 
he  had  dehvered.  And  the  dejiverv  of  goods  was  not  the 
only  restrictive  condition  on  his  right  to  claim  the  money ; 
the  goods  must  not  only  be  delivered  by  him,  and  delivered 
within  a  fixed  time,  but  were  to  be  accepted  and  received, 
427]  the  fitness  of  the  goods  having  *been  ascertained  and 
then  certified,  and  the  acceptance  of  them  after  this  certifica- 
tion was  to  be  acknowledged.  When  all  these  things  had 
been  done,  then,  and  then  only,  the  appellants  undertook  to 
pay  the  respondent  sums  of  money  suflScient  to  meet  the 
value  of  the  goods  which  had  been  offered  for  acceptance, 
certified  as  being  fit  for  acceptance,  and  declared  to  have 
been  actually  accepted.  There  was  a  farther  condition,  the 
goods  were  to  be  delivered  vnthin  certain  specified  periods, 
and  the  time  of  delivery  was  declared  in  the  articles  of  the 
contract  to  be  of  the  essence  of  the  contract.  No  one  of 
these  conditions  had  been  complied  with  by  the  respondent. 
And  part  only  of  the  goods  had  been  delivered,  tnat  part 
had  been  accepted  and  had  been  paid  for.  No  claim  could 
be  made  by  him  in*  respect  of  any  other  goods  against  the 
appellants. 

There  was  no  equitable  assignment  of  a  specific  fund  here. 
The  appellants  had  not  received  any  fund  "specially  appro- 
priated to  the  use  of  the  respondent ;  no  such  fund  existed 
in  their  hands,  in  respect  of  which  they  had  put  themselves 
in  the  position  of  trustees  to  the  respondent  bound  to  pay 
out  the  fund  to  him  as  to  a  person  who  had  a  vested  right  in 
it.  There  was  nothing  like  an  equitable  assignment  of  it : 
Citizens  Bank  of  Louisiana  v.  Mrst  National  Bank  of 
New  Orleans  (') ;  and  the  respondents  were,  therefore,  not 
liable  to  account  to  him  for  it.  They  had  no  fund  in  hand ; 
they  had  never  pretended  to  have  a  fund  in  hand ;  they  had 
merely  consented  to  make  payments  from  time  to  time  upon 
the  performance,  by  the  proposed  payee,  of  certain  condi- 
tions. If  ho  did  not  perform  the  conditions  he  had  no  riglit 
to  claim  the  payments.  If  the  appellants  had,  under  such 
circumstances,  made  payments,  they  would  have  done  so  in 
their  own  wrong.  The  claim  really  was  one  for  liquidated 
damages  on  a  contract,  and  the  proceeding  taken  here  was 
'Wholly  misconceived. 

Again,  the  form  of  the  decree  was  wrong,  for  it  affected  to 
be  a  decree  which  was  in  substance  to  aifect  the  property  of 

(')  Law  Rep.,  6  H.  L.,  352. 
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a  foreign  sovereign  state  which  had  in  no  way  submitted  to 
the  jurisdiction  of  the  court.  The  appellants  were  not  that 
sovereignr  state,  and  no  decree  against  them  could  make  them 
responsible  for  it.  ^Upon  the  question  of  jurisdiction,  [428 
Steoenson  v.  Anderson  (*),  and  Duke  of  Brunswick  v.  king 
of  Hanorter  ('),  were  referred  to. 

Mr.  Glasse,  Q.C.,  and  Mr.  Davey^  for  the  respondent: 
The  letter  of  the  1st  of  December,  i870,  written  by  the  ap- 
j>ellants  to  the  respondent,  must  be  taken  as  an  appropria- 
tion of  a  specific  sum  of  money.  The  money  must  have  been 
in  the  hands  of  the  appellants,  who  were  the  financial  agents 
of  the  French  Government ;  but  whether  that  was  the  fact 
or  not  was  really  immaterial.  They  had  stated  the  amount 
which  they  bound  themselves  to  pay.  This  letter  was  writ- 
ten after  the  respondent  had  agreed  to  supply  the  goods, 
and  was  in  fact  a  declaration  that  the  appellants  had  the 
money  to  meet  his  demands  for  his  goods,  and  that  it  would 
be  paid  to  him  on  that  account.  It  is  called  aff  special  credit, 
but  what  is  a  special  credit  except  a  declaration  that  there 
is  in  the  hands  of  these  persons  a  certain  sum  of  money  de- 
voted to  a  particular  purpose.  So  far  as  the  respondent 
could  comply  with  that  purpose,  he  has  complied  with  it ; 
and  the  only  failure  was  as  to  time,  and  tKat  was  the  conse- 
quence of  the  acts  of  the  agents  of  the  French  Government.. 
[jReferences  were  made  to  the  evidence  to  ^support  this  state- 
ment.] So  that  even  if  the  monejr  was  only  to  be  paid  upon 
the  performance  of  certain  condition^  the  non- performance 
of  them  could  not  aflfect  the  respondent,  for  their  perform- 
ance had  been  prevented  by  the  acts  of  the  French  Govern- 
ment, or  of  the  accredited  agents  of  that  Government,  and 
the  title  of  the  respondent  to  receive  payment  was  unaffected. 
If  time  was  of  the  essence  of  the  contract  the  French  Govern- 
ment had  completely  waived  the  stipulation.  The  appel- 
lants could  not  shelter  themselves  from  the  duty  thev  had 
undertaken  by  referring  to  the  delay  which  the  Irench 
agents  had  themselves  occasioned.  The  declaration  that 
they  had  opened  a  credit  in  favor  of  the  respondent  was  a 
declaration  that  they  had  control  over  a  fund  of  a  certain 
specified  amount  appropriated  to  a  certain  specified  purpose. 
Surely  that  is  the  declaration  of  a  trtist  as  to  that  specified 
fund,  and  shows  that  the  fund  itself  was  impressed  with  a 
trust.  The  appellants  could  not  afterwards  deny  *what  [429 
they  had  thus  written,  and  free  themselves  from  liability  on 
the  supposed  delay  in  the  performance  by  the  respondent  of 
what  he  had  uuderiakeii.     If  sucli  a  matter  was  set  up  as  an 

(')  2  V.  &  B.,  407.  O  2  H.  L.  C,  1. 

12  Eng.  Rep.  8 
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answer  to  his  claim  it  was  a  proper  subject  for  an  inquiry, 
and  the  inquiry  here  had  been  nghtly  directed. 

This  was  not  a  suit  against  a  forei^  government,  and, 
therefore,  the  objection  to  the  jurisdiction  did  not  arise. 
The  appellants  had  constituted  themselves  by  their  own  let- 
ter the  agents  and  representatives  of  the  foreign  government, 
and  had  made  themselves  trustees  of  a  fund  which  their 
own  letter  showed  was  held  by  them  for  the  benefit  of  the 
respondent.  If  they  made  themselves  liable  to  parties  in 
this  country,  for  acts  to  be  done  in  this  country,  tney  could 
not  turn  round  and  say  that  the  persons  for  whom  they 
acted,  and  for  whose  purposes  they  had  consented  to  become 
trustees  of  a  fund  in  this  country,  were  foreigners,  and  were 
not  disposed  to  allow  them  to  part  with  that  fund.  Their 
letter  acknowledged  the  existence  of  that  fund,  charged 
themselves  with  being  the  holders  of  it  for  the  benefit  of  the 
persons  to  whom  that  letter  was  written,  and  bound  them- 
selves to  pay  it  over  to  those  persons. 

It  might  be  that  a  foreign  sovereing  could  not  be  com- 
pelled 10  submit  to  the  jurisdiction  of  our  courts,  but  that 
would  not  affect  the  duties  and  liabilities,  of  those  who  had 
thought  fit  for  purposes  of  their  own,  or  purposes  of  that 
foreign  sovereign^  to  put  themselves  in  his  place,  and  who 
were  acting  for  him,  although  actually  native-born  subjects 
of  this  country. 

Mr.  Pearson  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  this 
case  was  heard  at  your  Lordships'  bar  a  few  days  since,  at 
which  time  we  had  the  advantage  of  the  presence  and  assist- 
ance of  my  noble  and  learned  friend  Lord  O'Hagan,  who  is 
prevented  by  indisposition  from  being  present  to-day. 

My  Lords,  the  question  arises  with  regard  to  the  proper 
construction  to  be  placed  upon  a  letter  written  on  the  Xst  of 
December,  1870,  from  the  present  appellants  to  the  respon- 
dent, or  those  whom  the  respondent  now  represents.  The 
430]  decrees  of  the  *Court  of  Chancery,  which  are  brought 
before  your  Lordships  by  way  of  appeal,  proceed  upon  the 
footing  that  that  letter  constituted,  in  favor  of  the  respon- 
dent, either  an  equitable  assignment  or  a  trust  of  a  particular 
sum  of  money  in  the  hands  of  the  appellants,  and  the  court 
proceeds  to  give  directions  for  the  administration  of  that 
sum  as  a  trust  f  lind. 

My  Lords,  if  that  vieV  of  the  letter  to  which  I  have  refer- 
red was  well  founded,  it  would  no  doiibt  avoid  the  necessity  of 
considering  the  position  of  the  Government  of  France,  which 
was  said  to  be  interested  in  the  eiibj^Tt  of  the  suit,  but  which 
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did  not,  although  the  opportutiity  was  given,  think  fit  to 
appear  in  the  Court  of  Chancery.  No  doubt,  under  such 
circumstances,  the  court  having  a  trust  fund  under  its  con- 
trol, might  well  proceed  to  administer  that  fund,  even  al- 
though a  foreign  government  might  be  interested  in  it,  and 
might  not  be  tefore  the  court,  or  subject  to  the  jurisdiction 
of  the  court.  But,  my  Lords,  the  first  question  to  be  deter- 
mined is  this :  Was  the  view  of  the  Court  of  Chancery,  in 
treating  this  as  in  the  nature  of  a  trust,  or  of  an  equitable 
assignment,  correct  ? 

The  only  facts  which  need  be  adverted  to  are  these :  Dur- 
ing the  late  war  between  France  and  Germany,  a  contract 
was  made,  between  the  then  Provisional  Government  of 
France  and  Larividre  and  Des  Minidres,  for  the  supply  to 
the  French  of  ball-cartridges.  The  date  of  that  contract,  or 
the  date  of  its  approval,  is  the  30th  of  November,  1870,  and 
by  the  contract  it  is  provided  that  the  two  contractors  en- 
gage themselves  to  supply  the  French  Government  with 
20,000,000  of  ball-cartriages  for  rifies,  according  to  a  certain 
model,  at  a  certain  rate  per  thousand.  The  delivery  was  to 
take  place  in  London.  Out  of  the  20,000,000  of  cartridges 
7,000,000  were  to  be  delivered  before  the  6th  of  Deceml^r, 
1870,  and  the  remainder  before  the  10th  of  January,  1871, 
and  time  was  to  be  considered  as  of  the  essence  of  the  con- 
tract. Then  the  cartridges  were  to  be  "tried  in  London  by 
a  French  delegate,"  that  is  to  say,  a  delegate  of  the  Provis- 
ional Government,  "charged  with  this  oflSce,"  who  was  to 
"deliver  a  certificate  stating  that  the  cartridges  were  efficient 
for  war  service,  and  serviceable  for  the  rifles  of  the  model 
1866."  "  The  lots  will  immediately,  after  having  been  duly 
accepted'  on  the  responsibility  of  *the  delegate  of  the  [431 
Minister  of  War  in  London,  be  paid  for  through  the  care 
of  the  French  Ambassador,  who  will  issue  checks  for  the 
amount."  That  contract  was,  as  I  have  said,  approved  of  at 
Touj's,  then  the  seat  of  the  French  Government,  on  the  30th  of 
November,  1870,  and  it  was  signed  on  behalf  of  the  Minister 
of  War,  or  by  his  order,  by  a  M.  Joulin,  who  describes  him- 
self as  "the  delegate,"  that  is,  the  delegate  of  the  Minister 
of  War.  That  was  the  contract  between  the  French  Gov- 
ernment and  Lariviere  and  his  colleague. 

The  present  appellants,  Messrs.  Morgan  &  Co.,  are  bankers 
and  financial  agents  in  London.  About  this  time  they  appear 
to  have  been  engaged  in  raising  a  loan  amounting  to  a  very 
large  sum  of  money  for  the  French  Government  in  the  Englisli 
market,  and  they  had  financial  delinks  on  behalf  of  the 
French  Government     And,  my  Lords,  it  appears  that,  for 
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reasons  which  are  suflScieAtly  obvious,  Messrs.  Larividre 
and  Des  Mini^res,  wishing  to  have  some  person  to  whom 
they  could  look  in  this  country,  for  the  purpose  of  satisfying 
the  payments  to  be  made  under  this  contract,  were  anxious 
to  have  some  information  or  assurance  from  Messrs.  Morgan 
&  Co,  that  payments  would  be  made  to  them  as  they  were 
due.  It  is,  i  think,  obviously  in  answer  to  a  wish  of  that 
kind  that  the  letter  which  I  am  about  to  read  to  your  Lord- 
ships of  the  1st  of  December,  1870,  was  written. 

My  Lords,  I  said  at  the  outset  that  it  appeared  to  me  to 
be,  after  all,  a  mere  question  of  the  construction  of  this  let- 
ter ;  for  I  think  your  Lordships  will  be  of  opinion  that  there 
is  no  evidence  whatever,  to  wnich  we  can  attach  any  weight, 
of  anything  passing,  by  way  of  conversation  or  otherwise,  be- 
tween any  of  the  parties,  altering  in  any  way  what  may  appear 
to  your  Lordships  to  be  the  true  construction  of  this  letter. 
The  letter  is  written  in  London,  and  addressed  to  Messrs.  Bel- 
lot  des  Minieres  &  Lariviere,  and  it  is  signed  "J.  S.  Morgan 
&  Co."  It  runs  thus :  *"  Gentlemen,  we  are  instructed  by  Mr. 
L.  Joulin"  (M.  Joulin,  as  your  Lordships  will  remember,  was 
the  delegate  of  the  Minister  of  War),  '*to  advise  you  that  a 
special  credit  for  the  sum  of  £40,000"— equivalent  to  one 
million  francs — "has  been  opened  with  us  in  your  favor, 
and  that  it  will  be  paid  to  you  ratably  as  the  goods  are  de- 
livered upon  receipt  of  certificates  of  reception  issued  by  the 
432]  French  ^Ambassador  or  by  M.  L.  Joulin.  We  shall 
require  receipts  in  duplicate  for  the  payment  or  payments  as 
made,  and  the  surrender  of  this  letter  on  the  final  payment  un- 
der it  being  made."  My  Lords,  I  may  pause  for  the  purpose 
of  observing  that  the  word  "ratably,"''  which  occurs  in  that 
contract,  is  obviously  intended  to  have  this  meaning:  the 
documents  which  were  to  be  presented  to  Messrs.  Morgan  & 
Co.  were  certificates  of  the  reception  of  a  certain  number  of 
cartridges,  but  apparently  were  not  to  contain  any  mention 
of  the  price  or  oi  the  sum  to  be  paid ;  and  I  understand  the 
term  "ratably"  to  mean  that  payments  would  be  made 
upon  those  certificates  of  reception,  which  would  merely 
mention  quantity,  by  reference  to  the  contract,  which  would 
represent  prices,  so  that  a  ratable  proportion  of  the  whole 
purchase-money  under  the  contract  would  be  paid  accord- 
ing to  the  quantities  stated  in  the  certificates  of  reception. 

^ut  now,  my  Lords,  arises  the  question:  What  is  there 
in  this  letter  which  constitutes  an  equitable  assignment,  or 
what  is  there  in  it  which  impresses  with  a  trust  any  partic- 
ular sum  of  money '^  I  can  find  no  expression  in  this  letter 
which  could  authorize  such  a  conclusion.     It  appears  to  me 
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to  be  simply  a  statement  by  a  banker  that  he  has  opened  a 
credit  nnder  instructions  in  favor  of  a  particular  person. 
That  is  an  expression  well  known  to  bankers,  and  well  Known 
to  all  persons  engaged  in  commerce.  It  is  sirapljr  an  under- 
taking by  the  person  who  conveys  that  intimatiop  that  he 
will  give  credit,  that  he  will  pay,  that  he  will  allow  himself 
to  be  made  a  person  upon  whom  demands  or  drafts  may  be 
made  for  payment,  x  our  Lordships  are  perfectly  familiar 
with  this,  which  occurs  every  day  m  commerce :  a  credit  is 
opened  with  a  particular  house  of  business  in  favor  of  an- 
other house  of  business ;  generally  a  credit  of  that  kind  is, 
to  use  a  mercantile  phrase,  "operated  upon"  by  bills  of 
exchange  being  drawn  upon  the  house  which  undertakes  to 
give  the  credit ;  but  a  credit  of  that  kind  may  be  operated 
upon  also  by  means  of  checks,  or  it  may  be  operated  upon 
by  simple  demands,  in  any  form,  for  the  payment  of  the 
sum  for  which  credit  has  been  undertaken  to  be  given. 

My  Lords,  I  read  this  letter  as  being  nothing  more  than 
this :  a  statement  by  bankers  to  a  tradesman  who  supplies 
goods  to  a  customer  of  the  bankers  that  they,  the  banters, 
on  behalf  of  their  *customer,  will  act  as  paymasters  to  [433 
the  tradesman  up  to  a  certain  amount  of  money ;  but  that, 
in  order  to  call  upon  them  to  act  as  paymasters,  he,  the 
tradesman,  must  bring  with  him  a  certain  certificate  show- 
ing that  the  goods  have  been  delivered  to  their  customer. 
In  a  transaction  of  that  kind  there  is  nothing  of  equitable 
assignment,  there  is  nothing  of  trust ;  and  it  appears  to  me 
that  any  banker  who  had  ^veii  an  undertaking  of  that  kind 
would  be  verj^  much  surprised  to  find  that  it  was  held  that 
a  certain  portion  of  the  funds  of  his  customer  in  his  hands 
had  been  impressed  with  a  trust,  had  been  equitably  as- 
signed, and  had,  in  fact,  ceased  to  be  the  moneys  of  the 
customer,  and  had  become  the  moneys  of  the  tradesman  who 
was  to  supply  the  goods. 

Now,  my  Lords,  that  is  the  whole  of  this  case.  I  regret 
that,  in  the  Court  of  Chancery,  a  great  deal  of  very  ingeni- 
ous argument  was  spent  upon  the  question  of  the  amenabil- 
ity of  a  foreign  government  to  the  jurisdiction  of  our  courts, 
and  upon  the  farther  question,  whether,  in  the  case  of  this 
particular  contract,  the  dates  which  had  been  stipulated  for 
as  of  the  essence  of  the  contract  had,  in  point  of  fact,  been 
waived.  My*  Lords,  it  appears  to  me  that  these  questions 
do  not  in  any  way  arise  unless  there  is  first  some  foundation 
for  the  jurisdiction  of  the  Court  of  Chancery.  If  this  is,  as 
it  appears  to  me  to  be,  merely  a  personal  undertaking  by 
bankers  to  make  a  payment,  there  is  no  room  whatever  for 
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the  jurisdiction  of  the  Court  of  Chancery.  It  is  a  money 
demand ;  if  it  exists  at  all,  it  exists  as  a  personal  demand 
against  Messrs.  Morgan  &  Co. ;  and  in  a  case  of  this  kind, 
wnere  there  is  no  suggestion  whatever  of  any  incapacity  on 
the  part  of  Messrs.  Morgan  to  meet  an^  personal  demand 
brought  against  them,  it  is  only  too  obvious  that  these  pro- 
ceedings are  simply  an  attempt  to  change  the  jurisdiction, 
and  to  bring  that  which  ought  to  be  the  subject  of  demand, 
if  at  all,  in  an  action  at  law,  into  the  Court  of  Chancery,  in 
order,  by  treating  the  case  as  a  case  for  the  administration 
of  a  trust,  to  get  rid  in  some  way  of  the  stringency  of  the 
terras  of  the  contract  as  to  time. 

My  Lords,  it  appears  to  me  that  the  case  as  one  for  the 
jurisdiction  of  the  Court  of  Chancery  entirely  fails,  and  that 
the  decree  which  ought  to  have  been  made  by  the  Vice- 
Chancellor  before  whom  it  first  came  should  have  been  a 
434]  decree  dismissing  *the  bill  with  costs.  I  shall  accord- 
ingly move  your  Lordships  that  the  decrees  complained  of 
be  reversed,  and  that  the  bill  be  dismissed  with  costs. 

My  Lords,  I  ought  to  add  that  my  noble  and  learned  friend 
Lord  O'Hagan  has  informed  me  that,  having  considered  the 
case,  he  concurs  in  the  view  which  I  have  endeavored  to  ex- 
press to  your  Lordships. 

Lord  Chelmsford:  My  Lords,  the  question  of  the  lia- 
bility of  the  appellants  depends  entirely  upon  the  effect  of 
their  letter  of  the  1st  of  December,  1870,  written  to  the 
respondent  the  day  after  the  date  of  his  contract  for  the 
supply  of  20,000,000  of  ball-cartridges  to  the  French  Govern- 
ment. 

It  was  argued  on  the  part  of  the  respondent  that  the  letter 
amounted  to  an  equitable  assignment  or  specific  appropria- 
tion of  the  sum  of  £40,000,  or  that  the  appellants  thereby 
constituted  themselves  trustees  of  that  sum  for  the  respon- 
dent. But  opening  a  credit  for  a  particular  sum  cannot 
constitute  an  equitable  assignment  or  specific  appropriation 
of  that  sum,  but  is  merely  an  authority  to  the  person  in 
whose  favor  the  credit  is  opened  to  draw  to  the  extent  of  the 
specified  amount.  Nor,  in  my  opinion,  can  the  letter  of  the 
appellants  informing  the  respondent  that  the  credit  had 
been  opened  (no  sum  being  set  apart  or  appropriated  as  a 
specific  fund  to  be  drawn  upon)  constitute  tnem  trustees  of 
tue  amount  for  which  the  respondent  is  to  be  at  liberty  to 
draw.  Even  if  it  can  be  said  to  amount  to  a  trust,  is  it  one 
which  a  court  of  equity  would  enforce,  being  purely  volun- 
tary and  without  any  consideration  ?  The  money  in  the  hands 
of  the  appellants  belonged  to  the  French  Government,  who 
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might,  for  anytluDg  that  appears,  have  withdrawn  the  whole 
of  it.  Suppose  the  government  had  done  so,  and  the  agents 
had  continued  to  accept  and  give  certificates  for  cartridges 
manufactured  by  the  respondent,  could  the  appellants  be 
compelled  to  pay  for  them  although  deprived  of  all  the 
fun^  by  reason  of  the  possession  of  which  they  opened  the 
credit  ?  If  there  had  been  a  trust  impressed  upon  an  ap- 
propriated sum  of  £40,000,  they  would  have  been  bound  to 
do  so,  although  they  could  not  have  resisted  the  demand  of 
the  French  ^Government  for  the  restoration  of  the  [435 
whole  of  the  moneys.  Suppose  all  the  funds  had  thus  been 
withdrawn,  and  the  French  Ambassador  had  afterwards  im- 

Sroperly  given  checks  upon  the  appellants  for  cartridges 
elivered  and  accepted,  would  a  court  of  equity  have  said 
the  £40,000  was  impressed  with  a  trust,  and  it  was  a  breach 
of  that  trust  to  part  with  it,  and  therefore  the  appellants  must 
pay  the  contractor,  who  is  armed  with  all  that  is  necessary 
to  establish  his  right  to  payment,  and  looks  for  indemnity 
to  the  French  Government  ? 

By  the  contract,  the  p^^ments  for  the  cartridges  are  to  be 
made  by  checks  drawn  not  by  the  respondent  but  by  the 
French  Ambassador,  and  by  the  appellant's  letter  payment 
is  to  be  made  upon  receipt  of  certificates  issued  by  the 
French  Ambassador  or  M.  Joulin.  Suppose  the  certificates 
withheld,  or  the  checks  not  drawn,  without  any  good  reason 
for  their  not  being  drawn,  could  the  court  have  been  justified 
in  ordering  payment  by  the  appellants,'  such  payment  not 
being  sanctioned  in  the  manner  prescribed  by  the  proper 
authorized  agent  of  the  Frencli  Government? 

It  was  suggested  in  argument,  that  if  proper  certificates 
of  reception  of  cartridges  had  been  received,  and  (it  should 
have  been  added)  checks  had  been  drawn  by  the  Ambassador, 
and  the  appellants  had  refused  to  pay,  an  action  might  have 
been  maintained.  But  I  entertain  great  doubt  whether  there 
would  have  been  held  to  be  a  sufficient  consideration  to  sup- 
port a  promise  at  law,  even  if  the  letter  amounted  to  a 
promise,  which  is  by  no  means  clear  to  my  mind.  However, 
it  is  sufficient  to  say  that  the  letter  on  which  the  question 
depends  created  no  trust,  and  therefore  the  decree  cannot  be 
supported. 

But  although  this  disposes  of  the  question  I  must  not 
altogether  omit  the  question  as  to  the  waiver  of  the  time 
witliin  which  the  contract  was  to  be  performed.  One  can 
well  understand  how  important  it  was  to  the  French  Govern- 
ment that  every  dispatch  should  be  used  in  the  delivery  of 
the  cartridges  to  be  supplied  by  the  respondent ;  and  there- 
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fore  it  was  stipulated  that  time  should  be  cdnsidered  of  the 
essence  of  the  contract.  Now  the  respondent  did  not  in  any 
instance  adhere  to  the  limit  of  time.  Instead  of  delivering 
436]  7,000,000  of  cartridges  before  the  5th  of  December,  *he 
delivered  only  870,000  on  the  24th  of  December.  But  the 
time  for  delivering  and  also  the  quantity  to  be  delivered  at 
this  first  period  were  waived,  the  cartridges  having  been  ac- 
cepted, and  the  sum  of  £6,313  3^.  paid  for  them.  Of  course, 
the  waiver  of  the  time  in  this  instance  did  not  set  the  respon- 
dent free  from  the  necessitv  of  observing  the  limit  of  time 
fixed  for  the  delivery  of  the  undelivered  quantity  of  car- 
tridges. 

But  the  respondent  alleges  that  time  was  also  waived  as 
to  the  performance  of  the  remainder  of  the  contract.  The 
respondent  states  that  Messrs.  Joulin  and  Boulanger,  agents 
of  the  French  Government  to  superintend  the  manufacture 
of  the  cartridges,  suggested  alterations  in  the  form  of  the 
cartridges  which  necessitated  a  change  in  the  tools  and  ma- 
chinery employed,  thereby  causing  considerable  delay  in  the 
work,  so  that  he  was  prevented  from  delivering  the  residue 
of  the  cartridges  on  the  10th  of  Vlanuary,  1871,  which  he 
says  he  would  otherwise  have  been  able  and  was  prepared 
to  do,  and  that  he  applied  to  the  agent  of  the  conamittee 
(not  naming  him)  to  extend  the  time,  which  the  agent  ver- 
bally agreea  to  do.  The  respondent  also  states  that  on  the 
10th  of  January  the  accredited  agent  of  the  committee  ap- 
proved and  accepted  300  cases  of  cartridges,  and  by  a  letter 
to  Captain  Bourdreaux,  who  was  charged  with  the  duty  6t 
granting  the  proper  certificates,  advised  him  of  his  accept- 
ance thereof,  and  that  afterwards  farther  parcels  of  car- 
tridges were  approved  of  and  accepted  by  another  agent. 

The  time,  therefore,  is  said  to  have  been  enlarged  verbally 
by  an  agent  of  the  French  Government.  But  the  agent, 
whose  employment  was  only  to  see  that  the  cartridges  were 
manufactured  according  to  the  contract,  could  nave  no 
authority  to  -enlarge  the  time,  which  is  expressly  stipulated 
shall  be  of  the  essence  of  the  contract.  And  with  respect  to 
the  cartridges  said  to  have  been  supplied  and  accepted  on 
the  10th  of  January,  and  afterwards,  but  for  which  no  cer- 
tificates were  granted,  how  can  the  appellants  be  liable  for 
them?  Even  supposing  that  Captain  Bourdreaux  improp- 
erly refused  to  grant  certificates,  what  have  the  appellants 
to  do  with  that?  Their  engagement  is  to  pay,  not  upon 
the  mere  approval  and  acceptance  of  the  cartridges,  but 
437]  *npon  receipt  of  certificates  of  reception  issued  by  the 
French  Ambassador  or  by  M.  Joulin. 
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Nor  was  the  withholding  of  the  certificates  an  uniusti- 
fiable  act,  as  it  was  evident  that  the  respondent  was  wholly 
incapable  of  performing  his  contract  within  the  stipulated 
time.  Instead  of  the  first  delivery  of  7,000,000  of  cartridges 
by  the  5th  of  December,  he  had  beert  able  to  manufacture 
and  deliver  no  more  than  870,000  on  the  24th  of  December. 
It  was  clear,  therefore,  that  between  that  day  and  the  10th 
of  January  it  was  not  possible  for  him  to  have  prepared  the 
remaining  quantity,  being  upwards  of  19,000,000.  If  every 
other  question,  therefore,  had  been  determined  in  the  respon- 
dent's  favor,  how  could  he  possibly  claim  from  the  appel- 
lants any  farther  sum  than  that  which  he  has  received  irom 
them,  nol  being  able  to  produce  to  them  the  requisite  evi- 
dence that  they  were  entitled  to  make  him  any  payment 
upon  the  terms  of  their  letter  ? 

I  agree,  therefore,  my  Lords,  with  my  noble  and  learned 
friend  that  the  decrees  ought  to  be.reversed. 

Decrees  appealed  agaiTist  reversed;  and  MU 
dismissed  with  costs. 

Lords'  Journals^  11th  February,  1876. 

Solicitors  for  the  appellants:    O.  M.  Clements^  for  Bon- 
ham^  Dalrymple^  Drake  &  Co, 
Solicitors  for  the  respondent :   O.  H,  Innes  &  Son. 

Where  a  cross  bill  to  a  bill  of  foreclo-  To  same  effect  as  last  proposition  see 

snre,  brought  by  a  party  representing  the  Hunt  v.  Gliapman,  65  N.  Y.,  555  ;  and 

British  government,  set  up  an  indepen-  see  Peek  v.  Minot,  8  Abb.  Court  of  Ap- 

dent  claim  by  the  respondents  against  peal  Dec. ,  465. 

the  British  government,  it  was  held  to  Where  a  foreign  government  comes 

be  a  matter  which  upon  general  princi-  voluntarily  as  a  suitor  into  a  court  of 

pies  of  equity  could  not  be  set  up  by  a  law  or  equity,  it  becomes  subject,  as  to  all 

cross  bill.     And  it  was  held  that  it  was  matters  connected  with  that  suit,  to  the 

not  a  sufficient  ground  for  sustaining  iurisdiction  of  a  court  of  equity,  and  is 

the  cross  bill,  that  the  British  govern-  bound  to  answer  a  cross  bill  properly 

ment  could  not  be  sued,  and  that  the  JUed,  on  the  personal  oath  of  the  sov- 

respondents  would  be  without  remedy,  ereign  :   King  of  Spain  v.   Halett,   1 

unless  they  could  enforce  their  claim  Clark  &  Finnellv,  388  ;  1  Dow  &  Clark, 

by  a  cross  bill  in  the  suit.  109  ;  7  Bligh,  jf.  S.,  869.     This  case  is 

There  is  no  principle  of  equity  which  not  neeessarili/  ip.  conflict  with  B&wan 

will  enable  a  creditor  to  seize  the  prop-  v.  Sharp's  Rifle,  etc.,  38  Conn.,  2,  as  in 

erty  of  his  debtor  and  appropriate  it  to  that  case  it  was  very  properly  held  the 

the  payment  of  his  debt,  merely  because  party  filing  the  cross  bill  was  not  enti- 

the  debtor  is  privileged  from  liability  tied  to  maintain  it,  but  should  have 

to  ber  sued  :  and  it  would  be  a  fraud  pleaded  the  matter  set  up  in  the  cross 

upon  the  privilege  itself,  to  use  the  ap-  bill  by  way  of  set-ofE  in  the  original 

pearance  of  such  party  in  court'for  an-  suit.     As  to  the  other  propositions  laid 

other  and  distinct  purpose,  as  the  occa-  down  in  the  Connecticut  case,  it  is  clearly 

sion  of  makhig  him  respond  to  a  claim  contrary  to  the  current  of  authorities, 

that  otherwise  he  could  not  be  sued  on.  See  also  Story's  Conf .  of  Laws,  ^  565  ; 

Such  a  claim  could  be  set  off  against  Que^n  of  Spain  v.  Parr,  18  Weekly's 

the  mortgage  debt :  Hawan  v.  S/iarp's  R.,  110;  U.S.  v.  McBae,  L.  R.,  8 Eq.,  69; 

liifle.,  etc.,  33  Conn.,  2.  U.  S.  v.  Wagner,  L.  K.,  8  Eq.,  734,  re- 
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versed  L.  II.,  2  Chy.  App.,  582  ;  Duke 
of  Brunswick  v.  King  of  Hanover,  2  H. 
L.  Cas.,  1,  6  Beav.,  1  ;  RotlisckOd  v. 
Queen  of  Portugal,  3  Y .  &  Coll. ,  Excliq. , 
594  ;  1  Wait's  Prac. ,  97-8  ;  6  id. ,  360-3. 

Unless  however  the  foreign  govern- 
ment voluntarily  comes  into  court,  our 
courts  have  no  power  nor  authority 
over  it  nor  over  its  property,  notwith- 
standing such  property  is  within  our 
territorial  limits :  Leavitt  v.  Dabnev, 
37  How.  Prac.  Rep.,  364 ;  7  liob..  350 ; 
3  Abb.,  N.  S.,  469,  and  see  2  Sweeney, 
613;  9  Abb.,  N.  S.,  373;  40  How. 
Prac.,  277. 

And  a  bill  of  discovery  will  not  lie 
against  the  sovereign  of  another  coun- 
try unless  he  be  a  party  plaintiff  to 
some  other  suit  pending  in  the  courts 
of  the  forum  to  which  the  bill  for  dis- 
covery is  ancillary  :  Quern  of  Spain  v. 
Olgnn,  7  Clark  &  Fin.,  466. 

Otherwise  if  the  foreign  sove'reign 
or  government  be  a  partg  to  such  prin- 
cipal suit :  PruilfMu  v.  W.  S.,  L.  li.,  2 
Eq. ,  659  ;  Jiot/mehUd  v.  Queen  of  Por- 
tugal, 3  Y.  &  Coll.  Excheq..  594. 

0(msequenily,  where  funds  of  a  for- 
eign government  are  in  the  hands  of 
its  agent,  residing  here,  for  the  alleged 
pari>o8e  of  being  paid  to  the  creditors 
of  that  government  who  also  reside 
here,  our  courXs  being  without  jurisdic- 
tion over  the  principal — the  foreign 
government — have  no  jurisdiction  over 
its  agent  here.  And  being  without  jur- 
isdiction over  the  parties,  they  cannot 
proceed  in  rem  to  dispose  of  its  property 
in  favor  of  resident  creditors :  Leacitt 
V.  Dabney,  37  How.  Prac.  Rep.,  264  ; 
7  Rob.,  350  ;  3  Abb.  Prac.,  N.  S.,  459  ; 
and  see  2  Sw^eeney,  613  ;  9  Abb.  Prac., 
N.  S.,  373  ;  40  How.  Prac.,  277. 

See  King  of  Spain  v.  Oliver,  2  Wash- 
ington C.  C.  liep. ,  429  ;  1  Wait's  Prac. , 
97-8  ;  6  id.  360-3. 

A  foreign  sovereign  or  government 
may  properly  be  made' a  defendant  in 
a  suit  in  our  courts,  for  the  purpose  of 
giving  him  or  it  an  opportunity  to  ap- 
pear and  to  enable  the  court  to  do  am- 
ple and  complete  justice  ;  but  if  he  or 
it  fail  to  appear  the  suit  is  so  far  a  nul- 
lity, as  the  joinder  is  but  an  invita- 
tion :  Manning  v.  State  of  Nicaraugua, 
14  How.  Prac.,  517. 

A  sister  state  cannot  be  sued  in  the 
courts  of  this  state,  by  attaching  its 
funds  in  th^  hands  of  one  of  its  otficers: 


Stockwell  V.  Bates,  10  Abb.  Prac.  Rep., 
N.  S.,381. 

Where  a  sovereign  power  enters  into 
a  private  contract,  through  an  agent, 
with  a  citizen  of  another  state,  it  can- 
not be  coerced  by  the  courts  of  the  lat- 
ter state,  by  a  suit  against  such  agent : 
Aliens.  Bareda,  7  Bosw.,  204. 

If  a  foreign  government  sue  in  our 
courts,  it  may  be  required  to  give  se- 
curity for  costs,  and  if  it  interfere  to 
prevent  the  defendant  from  obtaining 
material  testimony  within  its  domain, 
the  court  will  stay  tlie  proceedings  : 
Ilepuhlic  of  Mexico  v.  Be  Arajigois,  3 
Abb.  Prac.  Rep..  470.        t 

As  to  when  an  order  upon  a  particu- 
lar fund  operates  and  when  it  does  not 
operate  as  an  assignment  thereof,  see 
7Enfl:.  Rep.,  69  note. 

When  an  order  is  drawn  for  the 
TcJiole  of  a  fund,  it  is  an  equitable  as- 
signment of  it  and  binds  the  fund  in 
the  hands  of  the  drawee  after  notice  : 
Jermyn  v.  Moffitt,  75  Penn.  St.  R.,  399  ; 
Derner  v.  Brown,  1  MacArthur,  350. 

Provided  a  consideration  be  paid 
therefor  :  Alger  v.  Scott,  54  N.  Y.,  14; 
Ridey  v.  Smith,  39  N.  Y.  Superior  Ct. 
Rep.,  137. 

An  order  drawn  for  part  of  a  fund  is 
not  an  assignment,  unless  the  drawee 
accepts  the  draft,  or  an  obligation  to  ac- 
cept may  be  implied  from  the  custom 
of  trade  or  course  of  business  between 
the  parties  :  Jermyn  v.  Moffitt,  75  Penn. 
St.  Rep.,  399. 

But  see  to  the  contrary  :  Hall  v.  Dor- 
cJiester,  etc..  Ill  Mass.,  53  ;  McCuhbin 
V.  City  of  Atchison,  12  Kansas,  166  ; 
Broome  v.  BiaSby,  14  Florida,  21 ;  Ridey 
V.  Smith,  39  N.  Y.  Superior  Court  Rep., 
137  ;  Gallagher  v.  Nichols,  16  Abb., 
N.  S.,  337 r  60  N.  Y.,  38. 

An  assignment  which  proposes  to 
transfer  a  debt  for  wages  not  yet  earned 
against  any  person  who  may  thereafter 
employ  the  assignee,  although  there  be 
notice  of  the  assignment  to  tue  employ- 
er, is  insufficient  without  his  accept- 
ance :  Jermyn  v.  Moffitt,  75  Penn.  St. 
Rep..  399. 

So  it  has  been  held  of  an  order  upon 
an  employer  to  be  charged  to  account 
of  wages  to  be  earned  under  an  existing 
contract  and  accepted  by  the  employer 
if  it  be  worked  by  the  employee  before 
payment :  Sh/ioer  v.  Western  Union,  etc., 
57  N.Y.,  459. 
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But  see  Towng,  ete.,  v.  Wardens^  etc., 
61  Barb.,  489  ;  iJwfoy  v.  SmUK  39  N. Y. 
Supr.  Ct.  R.,  137 ;  GdOaglur  v.  Nichols, 
16  Abb.  Prac.,  N.  S..  347,  60  N.Y.,  38; 
Derner  v.  Brown,  1  MacArtbur,  350. 

Where  a  contractor  with  a  city,  after 
doing  a  portion  of  the  work  thereunder, 
assigned  the  contract,  the  city  is  liable 
to  the  assignee  for  the  remainder  of  the 
work. 

But  the  contractor  having  before  as- 
signment g^ven  orders  upon  the  city, 
and  having  stipulated  in  and  by  the  as- 
signment that  those  orders  sl^ould  be 
first  paid  and  only  the  balance  on  the 
contract  go  to  the  assignee,  the  latter 
cannot  on  completion  of  the  contract  re- 
cover from  the  city  the  entire  amount 
due  on  the  contract :  McGvUbin  v.  GUy 
of  Atchison,  12  Kansas,  166. 

Had  there  been  no  clause  in  the  as- 
signment requiring  the  orders  already 
given  to  be  first  paid,  such  orders  would 
liave  been  considered  as  equitable  as- 
signments only  to  the  extent  of  the  work 
done  at  the  time  of  the  transfer  and  not 
for  tlie  amount  of  the  orders  if  for  a 
greater  amount  than  for  work  then 
done :  McCubbin  v.  City  of  Atchison, 
12  Kansas,  166. 

The  drawer  of  a  check  appropriates 
the  amount  it  calls  for  out  of  the  de- 
posit to  his  credit  in  the  bank  at  the 
time  of  its  date,  and  he  has  no  right 
to  withdraw  it  afterward  :  Derner  v. 
Brown,  1  MacArthur,  850;  Emery  v. 
llobson,   63  Maine,  82. 

Contra,  Duncan  v.  Berlin,  60  iV.  T\, 
151  :  otherwise  as  to  a  draft  accompa- 
nying a  bill  of  lading  :  Cayuga,  etc.,  v. 
/)/j/iSj&,  47N.  Y.,63L 

If  the  holder  of  a  check  delays  pre- 
senting it  until  the  bank  fail,  the  loss 
will  be  his  and  not  that  of  the  drawer  : 
Derner  v.  Brown,  1  MacArthur,  850. 


But  if  the  maker  has  withdrawn  from 
the  bank  his  entire  deposit  against 
which  the  check  is  drawn,  he  is  not  in* 
jured  by  any  delay  in  presenting  it,  or 
any  lack  of  formal  notice  of  its  non- 
payment, before  action  brought :  Eme- 
ry V*.  Uobson,  63  Maine,  32. 

To  create,  for  future  services  of  a 
contractor,  a  lien  upon  particular  funds 
of  his  employer,  there  must  be  not  only 
the  express  promise  of  the  employer  to 
apply  them  in  payment  of  such  ser- 
vices, upon  which  the  contractor  relies, 
but  there  must  be  some  act  of  appro- 
priation on  the  part  of  the  employer  re- 
linquishing control  of  the  funds,  and 
conferring  upon  the  contractor  the  right 
to  have  them  thus  applied  when  the 
services  are  rendered. 

In  an  indenture  of  mortgage  executed 
by  a  railroad  corporation  to  trustees  to 
secure  bonds  issued  to  raise  moneys 
to  pay  oif  its  existing  indebtedness, 
and  to  complete  and  equip  its  road,  the 
corporation  covenanted  with  the  trus- 
tees, among  other  things,  that  the  ex- 
penditure of  all  sums  of  money  realized 
from  the  sale  of  the  bonds  should  be 
made  with  the  approval  of  at  least  one 
of  the  trustees,  and  that  his  assent  in 
writing  should  be  necessary  to  all  con- 
tracts made  by  the  company  before  the 
same  should  be  a  charga  upon  any  of 
the  sums  received  for  such  sale  :  Jield, 
that  a  contractor,  agreeing  with  the 
corporation  to  construct  a  portion  of 
the  road,  and  obtaining  the  assent  of 
two  of  the  trustees  to  his  contract,  and 
subsequently  doing  the  wdrk,  did  not 
acquire  any  lien  for  the  payment  of  his 
work,  under  this  covenant  of  the  in- 
denture, upon  the  funds  received  by 
the  corporation  from  the  bonds :  DU- 
Ion  V.  Barnard,  26  Wallace,  430. 


[Law  Reports,  7  House  of  Lords,  438.] 
Feb.  16,  16,  1876. 

^Dorothea  Yates,  Appellant ;  and  University  Col-  [438 
LEGE,  London,  and  C.  T.  D'Eyncourt,  Respondents.* 

Will — Bequest — Condition — Performance —  Vestinff^-Pr<ietice. 

The  expression  of  an  intention  accompanying  a  bequest  does  not,  necessarily,  con- 
stitute a  condition  on  which  the  bequest  is  to  take  effect,  or  be  defeated.  The  testa- 
tor may  not  do  that  which  would  fully  effectuate  his  expressed  intention,  and  yet  the 
bequest  may  be  valid. 

(')  Affirming  6  Eng.  Rep.,  664. 
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A  testator  left  certain  specified  personalty  to  his  wife  for  life,  and  after  her  death 
provided  as  follows,  **  I  give  and  bequeath  the  same,  Ac  ,  unto  University  College, 
London,  for  the  purpose  of  founding  in  it  a  new  professorship  in  Archaeology,  for  the 
regulation  of  which  professorship  I  purpose  preparing  a  code  of  rules  and  regulations, 
which  I  intend  to  authenticate  under  my  hana.**  As  soon  as  convenient  after  his 
decease,  the  fact  of  his  bequest  and  a  copy  of  the  rules  were  to  be  communicated  to 
the  college,  and  the  college  was,  within  twelve  months  afterwards,  to  signify  in 
writing  by  the  president,  Ac,  the  acceptance  of  the  said  rules ;  and  if  the  collie 
should  decline  or  refuse  to  accept  the  rules,  or  should  not  within  twelve  months  sig- 
nify acceptance  thereof,  the  bequest  of  the  stock  and  shares  was  to  be  wholly  null 
and  void,  and  the  stock  and  shares  were  to  sink  into  and  form  part  of  the  residuary 
estate.     The  testator  died  without  making  any  rules  : 

Held,  that  the  will  contained  a  clear  and  valid  bequest,  which  was  not  affected  by 
the  subsequent  provisions,  nor  by  the  non-acceptance  of  intended  rules  and  r^a;ula- 
tions,  the  acceptance  of  which  had,  by  the  act  of  the  testator  himself,  been  rendered 
impossible. 

The  House  will  not.  on  the  application  of  a  person  not  an  appellant  against  a 
decree,  make  an  alteration  in  it.  If  a  change  in  the  details  of  the  decree  should  bo 
necessary,  his  application  for  it  should  be  made  in  the  court  below. 

This  was  an  appeal  against  a  decision  of  Lord  Chancellor 
Selborne  and  Lord  Justice  Mellish,  by  which  a  previous  de- 
cree of  Vice-Chancellor  Bacon  had  been  reversed  ('). 

James  Yates  (the  husband  of  the  appellant),  by  his  will, 
dated  the  24th  of  February,  1864,  gave  a  sum  of  £3,980  con- 
solidated stock  of  the  North  Western  Railway  Company, 
and  all  the  stock  he  might  possess  in  that  company  at  the 
time  of  his  death,  to  his  wife  for  life,  subject  to  payment  by 
her  of  £25  to  Mr.  Morris,  the  professor  of  Mineralogy  and 
439]  Geology  at  University  College,  London,  *during  their 
joint  lives,  "And  after  the  decease  of  my  said  wife,  I  give  the 
'said  stock,  shares,  &c.,  to  University  College,  London,  upon 
trust  to  pay  the  annual  income  thereof  to  the  professor  of 
Minei-alogy  and  Geology  for  the  time  being  of  that  college, 
as  an  endowment  of  the  said  professorship."  He  then  gave 
several  other  railway  and  other  stocks  to  his  wife  for  life, 
and  after  her  death  he  gave  the  same  and  the  dividends,  &c., 
"unto  the  said  Univerity  College,  London,  for  the  purpose 
of  founding  in  it  a  new  professorship  of  Archaeology^,  for  the 
regulation  of  which  professorship  I  purpose  preparing  a  code 
of  rules  and  regulations,  which  1  intend  to  authenticate  un- 
der my  hand.  And  I  Hereby  expressly  declare  my  mind  and 
will  to  be  that,  as  soon  as  conveniently  may  be  alter  my  de- 
cease, my  executors  shall  communicate  to  the  said  Univer- 
sity College  the  fact  of  my  said  last- mentioned  bequest  to  the 
said  college,  and  a  copy  of  the  said  rules  and  regulations ; 
and  the  said  University  College  shall,  within  twelve  calendar 
months  next  after  the  fact  of  the  said  bequest  shall  have 
been  so  communicated  bv  my  said  executors  as  aforesaid, 
signify  by  writing  under  the  hand  of  their  president,  treas- 

(')  Law  Rep.,  8  Ch.  Ap.,  454;  5  Eng.  Rep.,  664. 
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urer,  or  secretary,  their  acceptance  of  the  said  rules  for  the 
future  regulation  of  the  said  professorship.  And  I  farther 
declare  that  if  the  said  University  College  shall  decline  or 
refuse  to  accept  the  said  rules  for  the  i^egulation  ol  the  said 
professorship,  or  shall  not  within  the  space  of  twelve  calen- 
dar months  signify  to  my  executors  in  manner  aforesaid  their 
acceptance  of  the  same,  then  I  declare  that  the  said  bequest 
of  the  said  stock,  &c.,  and  every  other  legacy  and  bequest 
herein,  or  in  any  codicil  hereto,  contained,  in  favor  of  the 
said  University  College,  shall  be  wholly  null  and  void,  and 
the  said  stock  and  shares  and  all  other  benefits,  hereby,  or 
by  any  codicil  hereto,  by  me  intended  for  the  said  University 
College  shall  sink  into  and  form  part  of  my  residuarjr  es- 
tate." He  then,  ''but  subject  to  me  conditions  aforesaid," 
gave  all  his  books  on  mineralogy  and  geology,  and  his  min- 
eralogical  and  geological  specimens,  &c.,  to  the  college,  and 
went  on  thus :  "Ana  I  also  give  to  my  great  nephew  Henry 
Yates  Thompson,  if  living  at  my  death,  but  if  he  be  not  then 
living,  then  to  such  person  as,  if  there  be  no  females  living 
at  my  decease,  would  be  my  heir-at-law,  my  share  in  the 
same  college,  with  the  intent  that  the  same  share  shall  always 
be  held  and  enjoyed  by  *my  heir-at-law  for  the  time  [440 
being,  so  that  he  may  have  means  of  knowing  whether  my 
various  bequests  in  favor  of  the  college  and  the  two  aforesaid 
professorships,  are  applied  and  maintained  as  I  have  endeav- 
ored to  prescribe  and  appoint."  He  directed  that  the  lega- 
cies given  by  him  to  any  public  institution  should  be  paid 
out  of  his  "personal  estate,  and  not  out  of  his  real  or  lease- 
hold estate."  No  deduction  was  to  be  made  for  legacy  duty, 
and  he  gave  all  his  freehold  and  leasehold  estate  and  all  his 
moneys,  stocks,  and  shares  not  otherwise  disposed  of,  for  the 
absolute  use  of  his  wife  and  her  heirs  and  assigns ;  and  he 
appointed  his  wife,  Mr.  Crompton  and  Mr.  D'Eyncourt.ex- 
ecutors  of  his  will. 

The  testator  died  on  the  7th  of  May,  1871,  without  having 
revoked  or  altered  his  will,  which  was  duly  proved  by  his 
widow  and  Mr.  D'Eyncourt ;  Mr.  Crompton  renounced.  , 

The  testator  never  framed  any  rules  and  regulations  for 
the  professorship,  and  his  widow  claimed  the  shares  and 
stocks,  &c.,  insisting  that,  under  the  circumstances,  the  gift 
of  them  to  the  college  had  become  wholly  void ;  but  she  de- 
clared her  readiness  to  pay  the  £25  a  year  to  Mr.  Morris  dur- 
ing their  joint  lives.  On  the  21st  of  December,  1871,  she  filed 
her  bill  against  the  University  College,  London,  and  against 
Mr.  D'Eyncourt,  praying  for  a  declaration  that  she  was  abso- 
lutely entitled  to  the  funds  in  question.     The  respondents 
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put  m  their  answers  to  the  bill,  and  the  motion  for  a  decree 
came  on  for  hearing  before  Vice-Chancellor  Bacon,  on  the 
2d  of  December,  1872,  when  his  honor  made  a  decree  declar- 
ing that,  m  the  events 'which  had  happened,  the  bequest  in 
favor  of  the  University  College  was  wholly  null  and  void, 
and  the  shares,  &c.,  formed  part  of  the  residuary  estate  of 
the  testator.  On  appeal,  the  Lord  Chancellor  (Lord  Selborne) 
and  Lord  Justice  Mellish  reversed  this  order,  declaring  that 
the  gifts  in  favor  of  the  University  College  were  valid.  This 
appeal  was  then  brought. 

Mr.  E.  E,  Kay,  Q.C.,  and  Mr.  Forhes  Hallett,  for  the 
appellant :  The  Vice-Chancellor  rightly  treated  the  words 
relating  to  the  preparation  and  acceptance  of  the  rules  and 
regulations  as  constituting  a  condition  which  must  be  strictlv 
performed.  If  the  performance  of  that  condition  failed,  all 
441]  failed.  There  are  many  *other  legacies  in  the  will ;  to 
no  one  of  them  is  any  condition  attached.  Here  a  condition 
was  attached :  it  was  a  condition  precedent ;  it  was  one  which 
entirely  depended  on  the  testator's  voluntary  act;  he  im- 
posed the  condition  and  he  has  shown  by  his  subsequent 
conduct  that  he  intended  the  performance  of  that  condition 
to  be  rendered  impossible.  The  gift  therefore  failed.  In 
fact,  he  did  not,  upon  reflection,  intend  that  his  original  idea 
of  a  gift  to  tlie^college  to  found  a  professorship  should  ever 
take  effect.     lie  changed  his  mind,  and  rendered  his  gift  im- 

Eossible.  He  did  not  m  form  recall  the  bequest  in  his  will ; 
e  believed  that  to  be  unnecessary ;  he  thought  that,  if  he 
did  not  make  the  regulations,  the  making  and  acceptance  of 
which  constituted  a  real  condition  precedent  to  the  founda- 
tion of  the  professorship,  the  bequest  he  had  at  first  made 
would  necessarily  becqme  void.  He  simply  abstained  from 
doing  that  which  he  thought  was  necessary  to  give  effect  to 
the  Inquest)  and  he  believed  the  bequest  to  be  at  an  end.  He 
had,  in  fact,  shadowed  forth  such  a  result  when  he  expressly 
declared  that  if  the  regulations  he  intended  to  make  were 
not  accepted,  and  accepted  too  within  a  given  time,  and  ac- 
cepted by  certain  formal  declarations,  the  amount  of  the 
bequest  should  sink  into  the  residue.  He  believed  the  ac- 
ceptance of  his  rules  to  be  imperative  and  unavoidable,  and 
he  purposely  rendered  the  acceptance  of  them  impossible. 
He  did  not  intend  simply  to  found  a  professorship,  but  meant 
to  found  one  of  a  particular  kind,  subject  to  such  rules  and 
regulations  as  he  should  impose.  Its  form  and  government 
were  to  be  the  subject  of  his  creation :  if  not  so  formed  and 
so  governed,  he  did  not  mean  that  it  should  exist  at  all.  In 
all  probability  he  could  not  satisfy  himself  on  these  points, 
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and  so  he  abandoned  altogether  the  idea  of  founding  the 
professorship,  believing  that  it  could  never  come  into  exist- 
ence without  his  code  of  rules  and  regulations  was  first  ac- 
cepted. This  is  the  plain  construction  of  the  will,  and  of  his 
conduct  in  reference  to  it.  Where  a  condition  of  this  sort 
has  been  imposed  it  must  be  observed,  and  cannot  be  dis- 
pensed with  even  by  an  apparent  assent  of  the  donor :  Davis 
V.  Angel  {'),  where  there  was  a  gift  to  J.  D.  in  case  he  should 
marry  the  testator's  niece  E.  &.  J.'D  married  during  the 
testator's  lifetime  and  with  the  testator's  assent,  another 
lady,  and  *it  was  held  by  the  Master  of  the  Rolls  first,  [442 
and  afterwards  on  appeal  by  Lord  Chancellor  Westbury, 
that  the  condition  being  precedent  could  not  be  removed  by 
the  assent;  and  his  Lordship  said :  *' What  we  are  dealing 
with  is  a  bequest  contained  in  a  will  dependent  for  its  ex- 
istence upon  the  happening  of  a  particular  event,  and  the 
argument  is,  that  the  testator,  by  some  conduct  or  act  subse- 
quent to  the  making  of  the  will,  has  in  effect  struck  that 
condition  out  of  tlie  will,  and  made  the  bequest,  which  is  a 
conditional  one,  absolute.  I  do  not  think  that  it  would  be 
possible,  in  the  present  state  of  the  law,  to  contend  that  any 
act  of  the  testator,  independently  of  writing — independently 
of  a  testamentary  act — could  have  that  enect."  The  same 
principle  had  been  long  before  acted  on  in  Lloyd  v.  Bran- 
ion  {^)  ;  and  in  Burgess  v.  Mohlnson  (*) ;  and  In  re  Hodges 
Legacy  (*)  a  similar  rule  was  enforced,  though  in  each  of  th6 
two  earlier  cases  non-compliance  with  the  condition  had 
arisen  from  the  complete  ignorance  of  the  legatee  that  the 
gift  to  him  was  the  subject  of  any  condition  whatever.  Her- 
oey  V.  Asion  (')  is  a  strong  authority  to  the  same  effect,  and 
all  the  stronger  because  the  condition  there  was  in  restraint 
of  marriage.  Though  the  first  words  of  the  gift  here  appear 
to  amount  to  an  absolute  bequest,  they  must  not  be  separated 
from  the  other  words  in  the  will  relating  to  that  gift,  for  that 
would  be  to  defeat  the  plain  intention  of  the  testator,  which 
was  to  make  himself  the  lawgiver  of  the  professorship  he 
proposed  to  found.  When  he  spoke  of  the  gift  and  of  the 
rules  and  regulations  being  communicated  to  the  college,  he 
put  the  two  things  together ;  and  it  was  plainly  hie  idea  that 
they  were  not  to  be  separated,  but  that  the  acceptance  or 
non-acceptance  of  both  should  be'  identical.  He  proposed  to 
found  a  professorship  of  a  perfectly  new  kind.     Archseology 

Q)  31  Btiav.,  223.     On  appeal,  4  De  G.,  (»)  8  Mer.,  7. 

F.  <fe  J.,  624.  (*)  Law  Rep.,  16  Eq.,  92.  » 

(«)  3  Mer.,  108;  see  Ymtnge  v.  Furze,  («)  1  Atk.,  361 ;  Cas,  t.  Tal.,  212,  317. 
8  De  G.,  M.  A  G.,  766. 
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was  a  new  thing ;  the  term  itself  was  indefinite,  and  he  in- 
tended to  give  this  new  professorship  a  form  that  should  be 
entirely  his  own.  He  could  not  satisfy  himself  as  to  the 
mode  of  doing  this,  and 'so  he  abandoned  altogether  the  idea 
which  had  at  first  attracted  him.  He  did  not  intend  that  the 
feet  of  the  bequest  should  be  communicated  untQ  the  rules 
443]  should  be  communicated  too,  and  *the  acceptance  of 
the  gift  he  intended  to  be  dependent  on  the  acceptance  of 
the  rules.  As  he  made  no  rules,  there  could  be  no  commu- 
nication of  them ;  and  he  did  not  intend  that  there  should 
be  any  communication  of  the  bequest  any  more  than  of  the 
rules.  The  performance  of  the  conditions  was  sufficiently 
enforced  by  the  direction  that  the  bequest,  if  not  accepted  as 
he  required,  should  fall  into  the  residue,  which  was  thus 
made  luUy  effective  as  a  f ornlal  gift  over. 

Mr.  HiTide  Palmer^  Q.C.,  appeared  for  the  executor. 

Mr.  Fry^  Q.C.,  and  Mr.  Cozzens-Hardy^  for  the  college, 
were  not  called  on. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
question  which  has  been  raised  by  tfiis  appeal  aj^pears  to 
me  to  admit  of  no  doubt  whatever,  and  I  think  it  cannot 
fail  to  have  struck  your  Lordships  that  in  arguing  the  case 
at  the  bar  the  learned  counsel  for  the  appellant  were  driven 
to  rest  their  case  rather  upon  the  effect  of  a  gift  over  than 
upon  a  consideration  of  the  meaning  of  the  original  bequest. 
Now,  my  Lords,  I  quite  agree  that  if  it  could  be  found  that 
in  the  original  bequest  there  was  something  which  requii-ed 
to  be  supplemented,  so  that  you  could  not  predicate  of  it  that 
it  was  a  complete  bequest  without  the  supplement,  and  if 
that  supplement  had  not  been  applied  or  added,  the  bequest 
would  have  remained  incomplete,  and  no  legatee  could  have 
claimed  under  it.  But  on  the  other  hand,  if  the  original 
bequest  is  in  itself  complete,  the  only  question  which  your 
Lordships  have  to  inquire  into  is  this :  Is  there  anything  in 
the  subsequent  part  of  the  will  which  takes  away  that  which 
originally  was  given  ? 

My  Lords,  the  original  bequest  was  this:  After  leaving 
the  property  in  question  to  his  wife  for  life,  the  testator  pro- 
ceeds tlius :  ''  Prom  and  immediately  after  her  decease,  tuen 
I  give  and  bequeath  the  same  stock  and  shares,  and  tlie 
dividends,  interest,  and  annual  income  thereof,  unto  the 
said  University  College,  London,  for  the  purpose  of  found- 
ing in  it  a  new  professorship  of  archjeology."  Now,  stop- 
ping there,  it  appears  to  me  beyond  all  doubt  that  this 
444]  is  a  complete  bequest.  It  is  a  complete  bequest  *to 
the  university  upon  trust,  and  the  trust  is  sufficiently  de- 
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fined  to  be  the  foundation,  establishment  and  constitution 
of  a  professorship,  which  in  the  college  was  to  be  a  new  one ; 
there  had  been  none  of  the  same  kind  before ;  it  was  called 
a  professorship  of  archaeology.  Nd  doubt  archaeology  is  a 
very  large  word.  It  may,  as  was  well  stated  by  the  learned 
counsel  who  last  addressed  jour  Lordships,  be  limited  in 
particular  cases  to  the  antiquities  of  particular  nations  only, 
or  to  those  antiquities  which  range  over  a  limited  portion  of 
time  ;  but  not  being  limited  in  any  such  way,  it  stands  appli- 
cable to  all  the  expanse  which  it,  of  itself,  may  cover.  The 
word  is  a  term  of  art  perfectly  well  known.  What  it  de- 
notes is  a  science  in  itself;  it  has  a  perfect  and  complete 
meaning ;  and  it  not  being  limited  here  in  any  way,  this  pro- 
fessorship was  to  be  a  professorship  of  arciiseology  in  the 
largest  sense  of  the  term. 

Now,  my  Lords,  is  there  anything  in  the  words  which 
immediately  follow  making  that  original  bequest,  which  ap- 
pears from  the  words  I  have  read  to  be  complete,  really  in- 
complete? I  can  find  nothing  whatever  which  has  that 
effect.  The  additional  words  are,  "for  the  regulation  of 
which  professorship  I  pui-pose  preparing  a  code  of  rules  and 
regulations  which  I  intend  to  authenticate  under  my  hand." 
I  read  this  as  not  imposing  any  infirmity  or  incompetency 
upon  the  bequest,  but  merely  as  a  statement  of  the  intention 
oi  the  testator  at  the  time  the  will  was  framed,  that  at  some 
future  period  he  proposed  preparing  a  code  of  rules  for  the 
regulation  of  the  professorship,  which,  if  he  did  prepare 
them,  would  regulate  the  details  necessary  to  be  regulated 
with  regard  to  the  professorship ;  but  which,  if  he  did  not 
prepare  them,  the  framing  of  rules  would  naturally  fall  to 
the  University  College,  in  which  the  professorship  was  to  be 
created.  I  can  find  nothing  here  in  any  way  approaching  to 
the  nature. of  a  condition,  and  consequently  the  argument 
with  regard  to  cases  founded  upon  conditional  beq[uests,  has 
no  application  whatever  to  this  bequest  in  its  original  con- 
stitution. 

But,  my  Lords,  although  you  have  a  complete  bequest  in 
the  first  instance,  no  doubt  there  may  afterwards  be  a  con- 
dition, clear  in  its  terms,  and  which,  by  reason  of  the  events 
that  have  happened,  must  be  read  as  part  of  the  original  be- 
quest. What  is  said  to  be  the  condition  which  comes  sub- 
sequently, and  which,  if  it  exists  at  all,  must  be  a  divesting 
condition  ?  '^  I  hereby  expressly  ^declare  my  will  and  [445 
mind  to  be,  that,  as  soon  as  conveniently  may  be  after  my 
decease,  my  executors  shall  communicate  to  the  said  Uni- 
versit}^  College  the  fact  of  my  last- mentioned  bequest  to  the 
12  Eng.  Rep.  10 
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said  college  and  a  copy  of  the  said  rules  and  regulations." 
What  "rules  and  regulations"?  Rules  and  regulations 
which  at  the  time  he  made  his  will  he  was  minded  at  some 
subsequent  period  to  prepare.  But  if  he  did  not  prepare  any- 
such  rules  and  regulations,  how  could  his  executors  com- 
municate them  to  the  college?  And  if  they  were  not 
communicated  to  the  college,  how  could  the  fact  of  the  non- 
communication of  rules,  which  had  no  existence  in  any  way, 
interfere  with  the  bequest?  He  proceeds  thus:  "And  the 
said  University  College  shall,  within  twelve  calendar  months 
next,  after  the  fact  of  the  said  bequest  shall  have  been  so 
communicated  by  my  said  executors  as  afoi-esaid,  signifying 
by  writing,  under  the  hand  of  their  president,  treasurer,  or 
secretary,  their  acceptance  of  the  said  rules  for  the  future 
regulation  of  the  said  professorship.  And  I  farther  declare 
that  if  the  said  University  College  shall  decline  or  refuse  to 
accept  the  same  rules  for  the  regulation  of  the  said  profes- 
sorship, or  shall  not,  within  the  said  space  of  twelve  calen- 
dar months,  signify  to  my  executors,, in  manner  aforesaid, 
their  acceptance  of  the  same,  then  I  declare  that  the  said 
bequest  oi  the  said  stock,  shares,  and  debentures,  and  every 
other  legacy  and  bequest  herein,  or  in  any  codicil  hereto 
contained,  m  favor  of  the  said  University  College,  shall  be 
wholly  null  and  void,  and  the  said  stock  and  shares,  and  all 
other  benefits  hereby,  or  by  any  codicil  hereto,  bj^  me  in- 
tended for  the  said  University  College,  shall  sink  into  and 
form  part  of  my  residuary  estate." 

Now,  my  Lords,  it  appears  to  me  that  the  effect  of  that 
whole  catena  of  directions  depends  upon  the  meaning  which 
your  Lordships  give  to  the  two  words  "said  rules"  ;  the 
whole  hangs  upon  those  two  words.  If  "said  rules"  mean, 
as  I  think  they  clearly  must  mean,  "rules  to  be  prepared 
by  me,"  and  if  those  rules  are  not  prepared  by  the  testator, 
then  there  can  be  no  refusal,  no  declining,  no  failure  to  ac- 
cept that  which  has  no  existence.  And  tnen,  going  back  to 
the  original  bequest,  if  the  making  of  those  rules  is  not  of 
the  essence  of  the  original  bequest,  the  whole  of  this  claim 
of  subsequent  directions  may  be  actually  struck  out  of  the 
will. 

446]  *My  Lords,  it  was  this  view  of  the  case  which  was 
taken  b^'  the  Lord  Chancellor  and  the  Lord  Justice  in  the 
Court  of  Appeal  in  Chancery.  I  venture  to  think  that  their 
order  is  entirely  correct ;  and  I  submit  to  your  Lordships 
that  this  appeal  should  be  dismissed  with  costs. 

Lord  Chelmsford  concurred. 
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Lord  Hatherlky  :  My  Lords,  I  too  entirely  concur,  and 
for  the  reasons  stated  by  the  Lord  Chancellor. 

The  question  wholly  depends  upon  the  construction  of  the 
will,  and  authorities  are  of  no  value  in  this  case.  There  is 
a  clear  original  gift,  and  the  testator  then  indicates  an  inten- 
tion which  he  has  not  performed.  He  does  not  express  any 
condition,  or  anything  that  amounts  to  a  condition.  If  the 
intention  had  been  carried  out,  no  doubt  there  might  have 
been  some  ground,  which  there  is  not  now,  for  contending 
that  in  the  event  of  the  rules  not  being  accepted  the  prop- 
erty was  to  go  over. 

1  may  just  call  attention  to  one  thing  set  forth  in  the  ap- 
pendix to  the  printed  case.  There  we  find  that  certain 
shares  are  to  go  to  his  heir-at-law,  and  are  always  to  be  held 
by  his  ''  heir-at-law  for  the  time  being,  so  that  he  may  have 
means  of  knowing  whether  my  various  bequests  in  favor  of 
the  college  and  the  two  aforesaid  professorships  are  applied 
and  maintained  as  I  have  endeavored  to  prescribe  and  ap- 
point." So  that  he  cleai-ly  points  to  the  thing  as  done  m 
the  will ;  he  wishes  the  bequests  to  be  applied  for  the  pro- 
fessorships, and  he  wishes  them  to  be  maintained  "as  I  have 
endeavored  to  prescribe  and  appoint."  I  think  it  would  be 
a  verj^  strange  reading  of  the  previous  passage  as  to  his  then 
intention  to  frame  rules,  to  say  that  you  are  to  include  in 
what  he  has  ''endeavored  to  prescribe  and  appoint"  the 
necessity  of  accepting  certain  rules  which  he  has  not  made. 
It  is  quite  clear  that  lie  thinks  he  has  founded  and  endowed 
the  professorships,  as  he  had  determined  to  found  and  en- 
dow them ;  he  has  given  some  books  and  other  articles  to 
the  Professor  of  Mineralogy  and  Geology,  and  some  other  ar- 
ticles to  the  Professor  of  Archaeology ;  he  has  prescribed  and 
appointed  certain  things  with  reference  to  those  *pro-  [447 
fessorships,  and  he  speaks  of  his  bequests  as  a  clear  gift  at 
all  events,  for  he  says:  ''Hereafter  I  have  some  notion  of 
making  other  rules,  and  if  I  do  make  them  and  they  are  not 
accepted,  then  there  is  to  be  a  gift  over."  The  appeal  must 
be  dismissed. 

Order  appealed  from  affirmed^  and  appeal  dis- 
missed  with  costs. 

Mr.  Hinde  Palmer :  Will  your  Lordships  pardon  me  for 
a  moment  ?  I  appear  for  the  legal  personal  representative  of 
the  testator,  and  my  instructions  are  that  if  this  gift  to  the 
college  prevails,  as  it  will  now,  there  will  be  an  insiiflSiciency 
of  the  geneiul  personal  estate  to  pay  the  testator's  debts  and 
funeral  and  administration  expenses.     The  consequence  will 
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be,  as  your  Lordships  will  see  in  a  moment,  that  all  the 
specific  legatees,  including  the  college  in  whose  favor  your 
Ijbrdships  have  just  decided,  will  have  to  abate  ratably  and 
proportionately  to  make  up  that  deficiency.  In  the  decree 
made  by  the  Lord  Chancellor  he  simply  declared  that  the 
college  was  entitled  under  the  gift,  and  nothing  more. 
Therefore,  what  I  am  going  to  suggest  to  your  Lordships  as 
something  to  be  done  now,  is,  that  there  should  be  what  the 
bill  prays  for  if  necessary,  namely,  an  account  taken  in  the 
usual  way  to  ascertain  what  this  deficiency  is,  and  then 
ratably  to  make  it  up  out  of  the  provisions  for  the  specific 
legatees. 

The  Lord  Chancellor  :  My  Lords,  it  is  not  your  Lord- 
ships' habit  to  hear  suggestions  with  regard  to  alterations 
of  a  decree  made  on  the  part  of  a  person  who  isnot  himself  an 
appellant  before  your  Lordships,  and  who  does  not  challenge 
any  part  of  the  decree.  It  would  be  quite  irregular  upon  a 
suggestion  of  that  kind  to  make  any  alteration  in  a  decree. 
If  m  the  administration  of  the  estate  any  change  should  be  , 
necessary,  in  consequence  of  what  your  Lordships  have  now 
done,  it  is  in  the  Court  of  Chancery  that  the  application 
should  be  made  for  that  change. 

Lords^  Journals^  16th  February,  1875. 

Solicitors  for  the  appellant :  Hyde  &  Tandy, 
Solicitors  for  the  respondent :  *  Cookson^    WaiTiewTigJit  & 
Pennington. 


[Law  Reports,  7  House  of  Lords,  448.] 
Feb.  9,  16,  1876. 

448]  *W.  Scott  Fultoi^,  Isabella  D.  Fulton,  and  Mar- 
garet Fulton,  Appellants;  and  Charles  Batty  An- 
drew and  Thomas  W  ilson,  Respondents. 

Will — Ezccution — Residuary  Clause — Verdict — ^Neio  TMal — Judgment 

A  will  was  propounded  for  probate.  A  caveat  was  entered.  The  Conrt  of  Probate 
directed  the  case  to  be  tried  at  the  assizes ;  it  was  so  tried  on  six  issues.  The  first 
four  required  a  deternai nation  of  the  fact  whether  the  testator  was  of  sound  mind  and 
understandinpj,  capable  of  making  a  will ;  the  fifth,  whether  he  knew  and  apjiroved 
of  the  contents  of  the  will;  the  sixth,  whether  ho  knew  and  approved  of  the 
residuai-y  clause.  That  clause  was  the  last  in  the  will,  and,  by  it,  the  i)rop6unders 
of  the  will  were  made  the  residuary  legatees,  and  were  appointed  executors.  Evi- 
dence having  been  taken,  the  judge  at  the  trial  asked  the  opinion  of  the  jurors  on 
every  one  of  the  issues.  They  found  for  the  propounders  of  the  will  on  the  first  five 
issues,  but  for  the  opponents  on  the  sixth.  No  leave  to  set  aside  the  verdict  and 
enter  judjijinent  for  the  propunders,  notwithstiindiii::^  the  vcnlict  on  the  sixth  issue, 
was  reserved,  but  when  the  case  came  before  the  Court  of  Probate  a  rule  was  obtained 
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to  set  aside  the  verdict  ffenerftlly,  and  have  a  new  trial,  or  to  set  aside  the  verdict  on 
the  sixth  issue  for  misdirection.  On  argument,  the  judge  of  tlie  Court  of  Probate 
made  the  rule  absolute  to  enter  the  verdict  for  the  propounders  of  the  will,  and 
granted  probate  of  the  whole  %viU,  including  the  residuary  clause :   . 

Held,  that  this  judgment  was  irregular,  and  could  not  be  sustained. 

By  the  40th  Rule  of  Proceeding  in  the  Probate  Court  (1865),  made  as  to  conten- 
tious business,  it  is  required  that  any  party  having  pleaded  certain  pleas  as  to  the 
competency  of  the  testator  and  the  validity  of  the  execution  of  the  will,  shall  give 
particulars  in  writing,  stating  shortly  the  substance  of  the  case  he  intends  to  present 
to  the  court,  and  no  other  defence  shall  be  available.  The  particulars  delivered  in 
this  case  set  forth  that,  "  at  the  time  of  tlie  execution  of  the  alleged  will  the  deceased 
was  in  a  state  of  mental  prostration  brought  on  by  habitual  drunkenness  and  disease 
of  the  brain,  and  that  when  he  executed  tlie  alleged  will  he  was  not  conscious  of,  and 
did  not  appipve  of,  the  contents  of  the  alleged  will  or  of  the  residuary  clause"  : 

Held,  that  these  particulars  could  not  be  construed  as  restricting  the  defendants  to 
proof  that  the  non-approval  of  the  residuary  clause  was  alone  occasioned  by  mental 
prostration  brought  on  by  habitual  drunkenness  and  disease  of  the  brain. 

Per  Lord  Hathkrley  :  Those  who  take  a  benefit  under  a  will,  and  have  *been  [449 
instrumental  in  preparing  or  obtaining  lb,  have  tlirown  upon  them  the  onus  of  show^- 
ing  the  righteousness  of  the  transaction.  • 

There  is  no  unyielding  rule  of  law  (especially  where  the  ingredient  of  fraud  enters 
into  the  case)  that,  when  it  has  been  proved  that  a  testator,  competent  in  mind,  has 
had  a  will  read  over  to  him,  and  has  thereupon  executed  it,  all  farther  inquiry  is 
shut  out. 

This  was  an  appeal  against  a  decision  of  Lord  Penzance, 
as  judge  of  the  rrobate  Court,  dealing  with  a  verdict  given 
on  a  trial  which  took  place  at  Liverpool  before  Mr.  Justice 
Melior. 

The  question  arose  with  respect  to  the  will  of  one  Hugh 
Harrison.     The  first-named  appellant  was  the  father  and 

fuardian  of  the  other  two  appellants,  all  being  legatees. 
he  two  respondents  claimed  to  be  the  residuary  legatees 
under  Harrison's  will. 

Hugh  Harrison  of  George  Street,  Manchester,  the  testator, 
made  his  will,  dated  the  11th  of  June,  1870.  '  He  was  at  that 
time  resident  at  Ivy  House,  Appleby,  in  the  countv  of  West- 
moreland, and  was  so  described  in  the  will.  His  will  was 
(so  far  as  is  material  to  be  referred  to  in  this  case)  in  these 
terms:  ''To  my  nieces  Isabella  and  Margaret,  the  children 
of  my  late  sister  Isabella  Braithwaite  Fulton,  each,  the  sum 
of  £1,00(),  for  their  separate  use,  when  they  shall  respectively 
attain  the  age  of  twenty-one."  There  were  then  several  in- 
dividual legacies,  among  which  were,  "To  my  friend  Charles 
Batty  Andrew  £1,000,"  and,.  ''To  my  friend  Thomas  Wil- 
son  £100."  And  the  will  went  on,  "I  direct  my  Natural 
History  collection,  and  the  books  on  that  subject,  to  be  sold 
at  the  discretion  of  my  executors  hereinaf  ter  named. ' '  There 
were  then  again  individual  legacies,  and  the  will  went  on, 
''All  my  freehold  estate  or  farm  at  Sandford,  in  the  parish 
of  Warcop,  Westmoreland,  occupied  by  John  Flemmg,  I 
devise  to  my  nephew  William  Fulton,  but  in  case  he  should 
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die  before  attaining  the  age  of  twenty-one  years,  then  I  de- 
vise the  same  estate  to  mv  cousin  Anthony  Harrison  and  his 
heirs.  All  the  residue  of  my  real  and  personal  estate  I  de- 
vise and  bequeath  equally  to  the  said  Charles  Batty  Andrew 
and  Thomas  Wilson,  whom  I  ap]}oint  to  be  executors  of  this 
my  last  and  only  will."  The  will  was  signed  ''Hugh  Har- 
rison," and  the  witnesses  were,  "William  Barnes,  printer, 
Appleby,"  and  "John  Nanson,  bank  agent,  Appleby." 

The  will  being  contested,  it  was,  on  the  18th  oi  July,  1871, 
450]  *ordered  by  the  Court  of  Probate  that  certain  ques- 
tions of  fact  should  be  tried  at  the  assizes  for  Nortjiumber- 
land.  The  executors,  who  were  the  persons  propounding 
the  will,  were  to  be  the  plaintiffs ;  the  present  appellants 
were  to  be  the  defendants  m  the  trial. 

The  declaration  in  the  Court  of  Probate  set  forth  the 
execution  of  the  will  in  the  usual  form.  On  the  2d  of  June, 
1871,  the  defendants  pleaded  five  j)leas,  which  formed  the 
substance  of  the  first  five  issues  finally  settled  for  trial. 
Another  plea  was  afterwards  added  by  permission  of  the 
court. 

By  rule  40a  of  the  Rules  and  Orders  in  the  Probate  Court 
(1865)  as  to  contentious  business,  it  was  declared  that  any 
party  pleading  certain  pleas  therein  described  shall  there- 
with deliver  to  the  adverse  parties,  and  file  in  the  Registry, 
^'particulars"  in  writing,  stating  shortly  the  substance  of 
the  case  he  intends  to  set  up  thereunder,  and  "no  defence 
shall  be  available  thereunder  which  might  have  been  raised 
under  any  other  of  the  said  pleas,  unless  such  other  pleas 
be  pleaded  therewith." 

The  "particulars"  delivered  in  accordance  with  the  above 
rule  were  in  these  terms:  "That  the  deceased,  at  the  time 
of  the  execution  of  the  said  alleged  will,  was  in  a  state  of 
mental  prostration,  brought  on  by  habitual  drunkenness  and 
disease  of  the  brain,  and  that  he  was  not,  in  fact,  when  be 
executed  the  said  alleged  will  conscious  of,  and  did  not  ap- 
prove of,  the  contents  of  the  said  alleged  will,  or  of  the 
residuary  clause." 

The  plaintiffs,  by  their  replication,  took  issue  on  all  the 
matters  raised  by  the  defendants'  pleas. 

By  an  order  dated  the  18th  of  July,  1871,  it  was  directed 
that  the  following  questions  of  fact  should  be  decided  by 
the  jury:  "1.  Whether  the  paper  writing  bearing  date  the 
11th  of  June,  1870,  and  alleged  to  be  the  last  will  of  Hugh 
Harrison,  was  executed  according  to  the  statute  1  Vict.  c.  26? 
2.  Whether  at  the  time  the  will  bears  date  the  deceased  was 
of  sound  mind,  memory  and  understanding?    3.  Whether 
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the  execution  of  the  will  was  obtained  by  the  undue  influ- 
ence of  T.  Wilson  and  C.  B.  Andrew?  4.  Whether  the 
execution  of  the  alleged  will,  in  so  far  as  it  relates  to  the 
residuary  clause,  was  procured  by  the  influence  of  the  said 
plaintiffs?  5.  Whether  the  deceased,  at  the  time  of  the 
execution  *of  the  will,  knew  and  approved  of  the  con-  [451 
tents  of  the  will  ?  6.  Whether  the  deceased,  at  the  time  of 
the  execution  of  the  said  will,  knew  and  approved  of  the 
contents  of  the  residuary  clause  thereof  ?" 

The  cause  came  on  for  trial  at  Appleby,  on  the  above  is- 
sues, before  Mr.  Justice  Mellor  and!^a  special  jury.  It  was 
not  contested  that  the  will  was  duly  signed  in  the  presence 
of  two  witnesses,  as  required  by  the  statute ;  the  other 
points  were  contested. 

It  appeared  in  evidence  that  for  some  months  the  testator 
.had  resided  at  Appleby,  paying  little  or  no  attention  to  his 
business,  which  was  that  of  a  silk  merchant  at  Manchester. 
Charles  Batty  Andrew  had  acted  as  his  manager  in  that 
business,  and  in  May,  1870,  had  entered  into  negotiations 
with  him  for  the  purchase  of  the  business.  Witjj  a  view  to 
these  negotiations,  Andrew  had  gone  to  Appleby,  and  on 
the  28th  of  May  an  agreement,,  without  any  intervention  of 
a  solicitor  to  represent  the  testator,  was  drawn  up  between 
them.  On  the  30th  of  May  Wilson  went  to  visit  the  testa- 
tor, at  whose  instance  and  on  whose  behalf  was  one  of  the 
questions  of  fact  discussed  in  the  cause. 

It  appeared  that  two  sets  of  instructions  had  been  given 
for  the  will,  and  they  were  put  in  evidence. 

The  instructions  for  the  will  given  on  the  30th  of  May, 
1870,  were  sent  by  Thomas  Wilson  to  his  brother  William 
Wilson,  a  solicitor,  and  were,  so  far  as  material  in  this  case, 
in  this  form:  '-My  freehold  estate  of  Sandford  to  my 
nephew  Wm.  Fulton  on  his  attaining  twenty-one,  and  if  he 
should  die  under  that  age,  to  go  to  my  nearest  heir,  Anthony 
Harrison.  To  my  two  nieces,  Isabella  and  Margaret  Pulton, 
£1,000  each  (and  rest  of  family  portraits)  when  they  attain 
twenty-one  ;  to  be  invested  in  the  meantime  by  the  trustees. 
To  Hannah  Turner,  £200  free  of  legacy  duty.  To  C.  B. 
Andrew,  £1,000:  To  Tom  Wilson,  £100  legacy.  To  Charles 
.  Home  Lloyd  Fitzwilliam,  &c.,  the  ancient  portraits  of  the 
Braithwaite  family,  and  one  silver  spoon  with  '  greyhound ' 
thereon ;  and  sea  chest.  Natural  History  collection  (the 
whole)  to  be  sold,  and  also  the  books  on  the  subject.  To 
Sarah  Richardson,  the  'Sermon  on  the  Mount.'  Miss  Faw- 
cett  (Warcop)»  the  Book  of  Psalms — 'Victoria  Psalter.' 
Archdeacon  Boutflower,  the  New  Testament  with  engmv- 
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452]  ings.  C.  B.  Andrew  and  Thomas  Wilson  *executors 
and  trustees  for  the  children.  Residue  to  executors.  Mrs. 
Harrison,  Richmond,  £100." 

The  instructions  for  the  will,  dated  the  9th  of  June,  1870, 
were  (so  far  as  material  to  this  case),  in  these  terms :  ''  Free- 
hold estate  at  Sandford  to  his  nephew  Wm.  Pulton,  but  if 
he  should  die  under  that  age,  to  ms  cousin  Anthony  Har- 
rison." To  his  nieces  Isabella  and  Margaret.  £1,000  each. 
' '  To  friend  Charles  Batty  Andrew,  £1, 000.  To  friend  Thomas 
Wilson,  £100.  To  Hannah  Turner,  housekeeper,  £200  net. 
...  To  friend  Sarah  Richardson,  illuminated  book,  the 
'  Sermon  on  the  Mount.'  Miss  Fawcett  (Warcop)  the  Book 
of  Psalms,  or  what  is  designated  the  'Victoria  Psalter.' 
Ven.  Archdeacon  Boutflower,  the  New  Testament,  with  en- 
gravings. To  children  of  my  late  sister  Isabella  B.  Fulton, 
the  rest  of  the  family  pictures.  Residue  to  executors  (and. 
trustees  for  the  children)  the  said  C.  B.  Andrew  and  Thomas 
Wilson." 

The  will  as  executed  was  in  the  handwriting  of  Thomas 
Wilson.  \t  was  alleged  by  Andrew  and  Wilson  that  the 
will  was  read  over  to  the  testator,  and  left  with  him  until 
the  morning  of  the  11th  of  June.  The  will  exhibiting  the 
discrepancies  already  set  forth  between  itself  and  the  in- 
structions, examination  was  directed  to  this  subject,  and  it 
was  admitted  that  the  testator's  attention  was  not,  at  the 
moment  of  its  execution,  dmwn  to  these  discrepancies. 
Witnesses  were  called  to  show  that,  at  the  time  of  executing 
the  will  the  testator  was  not  in  such  a  state  of  mind  as  to  be 
competent  to  transact  business  or  to  understand  the  dispo- 
sition of  property  he  was  then  authenticating.  Other  wit- 
nesses however  deposed,  that  though  he  was  very  weak  in 
bodily  health,  he  was  quite  of  sufficient  mental  capacity  to 
dispose  of  his  property. 

Ihe  jurors  found  the  first  and  second  issues  in  the  affirma- 
tive, the  third  and  fourth  issues  in  the  negative,  and  thus 
affirmed,  so  far,  the  validity  of  the  will.  As  to  the  fifth  is- 
sue, that  the  deceased  knew  and  approved  of  the  contents 
of  the  will  at  the  time  of  the  execution  thereof.  And,  as  to 
the  6th  issue,  that  at  the  time  of  the  execution  of  the  said 
will  he  did  not  know  and  approve  of  the  contents  of  the 
residuary  clause  thereof. 

The  learned  judge  on  these  findings  directed  a  verdict  to 
be  entered  for  the  plaintiffs  (the  present  respondents)  on  the 
first  five  issues,  but  for  the  defendants  (the  appellants)  on 
the  6th  issue. 
453]    *0n  the  30th  of  April,  1872,  the  plaintiffs  obtained 
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a  rule  in  the  Court  of  Probate  calling  on  the  defendants  to 
show  cause  why  the  verdict  generally  should  not  be  set 
aside  and  a  new  trial  granted,  or  why  the  verdict  on  the 
(sixth)  issue  whether  the  deceased  knew  and  approved  of 
the  contents  of  the  residuary  clause  in  the  will  propounded, 
should  not  be  set  aside  for  misdirection. 

The  grounds  of  the  alleged  misdirection  were,  that  the 
jurors  ought  to  have  been  told  that  if  they  were  satisfied 
that  the  testator  was  of  sound  mind  and  read  the  will,  or 
had  it-  read  to  him,  and  after  that  executed  it,  they  were 
bound  to  find  that  he  knew  and  approved  of  the  contents 
thereof,  and  of  the  residuary  clause  ;  that  the  learned  judge 
had  told  them  that  they  were  to  take  into  consideration  the 
discrepancies  between  the  instructions  for  the  will  and  the 
wUl  itself,  and,  having  done  so,  to  determine  whether  the 
testator  had  known  and  understood  the  residuarv  clause^ 
but  that  the  learned  judge  ought  to  have  told  the  jurors 
that  in  deciding  upon  the  sixth  issue  they  ought  to  consider 
simply  whether  the  testator  at  the  time  of  executing  his  will 
was  unconscious  of,  and  did  not  approve  of,  the  residuary 
clause,  owing  to  the  mental  prostration  referred  to  in  the 
particulars  as  intended  to  be  set  up  under  the  fifth  and  sixth 
issues.  The  plaintiffs  also  contended  that  the  verdict  on  the 
sixth  issue  was  against  the  weight  of  the  evidence,  and  that 
the  verdict  on  that  issue  ought  to  be  set  aside  on  the  ground 
that  the  iindings  on  the  other  issues  really  decided  that  one 
in  favor  of  the  plaintiffs. 

The  judge  of  the  Probate  Court,  on  the  18th  of  June, 
1872,  made  the  rule  absolute  to  enter  the  verdict  for  the  ^ 
.plaintiffs,  and  pronounced  for  the  force  and  validity  of  the  * 
will  of  Hugh  Harrison,  and  of  which  probate  was  granted 
in  August,  1870,  and  directed  that  probate  should  be  given 
oat  to  the  plaintiffs,  the  executors  named  in  the  will. 

This  was  an  appeal  against  that  decision  (*). 

Mr.  Her  Schelly  Q.C.,  and  Mr.  John  Edwards^  QC,  for 
the  appellants :  The  judgment  here  was  not  justified  by 
the  verdict.  If  the  *judge  of  the  Probate  Court  was  [454 
dissatisfied  with  that  verdict,  he  ought  to  have  directed  a 
new  trial;  he  ftad  no  power  to  enter  a  judgment  in  di- 
rect opposition  to  it.  He  had  been  asked  for  a  new  trial, 
but,  instead  of  granting  one,  he  gave  a  judgment  in  op- 
position to  the  verdict.  He  could  not  thus  overrule  and 
reverse  the  finding  of  a  juiy  on  a  question  of  fact.  The 
main  issues  were  the  fifth  and  sixth.     The  jurors  found 

(')  At  the  desire  of  their  Lordships  the  notes  of  the  trial,  which  were  not  set  out 
in  the  printed  ca^es,  were  famished  to  them. 

12  Eng.  Rep.  11 
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as  to  the  fifth  that  the  testator  knew  and  approved  the 
contents  of  the  will  generally.  But  on  the  sixth  they 
found  specially  that  he  did  not  know  and  approve  of  the 
residuary  clause.  The  former  of  these  findings  by  no 
means  included  the  latter ;  they  were  entirely  distinct 
from  each  other.  Yet  the  finding  on  the  sixth  issue  has 
been  overruled  by  the  judge  of  the  Probate  Court,  who 
has  granted  probatiB  of  the  whole  will,  including  the  resid- 
uary clause.  This  decision  cannot  be  sustained.  The  par- 
ticulars gave  notice  that  the  knowledge  and  approval. of  the 
residuary  clause  was  to  be  a  substantive  matter  of  contest. 
That  matter  was  decided  by  the  jury  in  favor  of  the  appel- 
lants. The  findings  were  sufficient  to  have  preventea  the 
grant  of  the  probate  as  to  that  clause ;  for  though  when  a 
will  has  been  read  over  to  a  man  who  is  competent  to  make 
a  will,  and  he  executes  it,  the  general  presumption  is  that  it 
is  his  will,  still,  where  there  is  a  distinct  question  for  a  jury 
on  a  positive  and  definite  issue,  and  there  is  a  positive 
finding  on  that  issue,  and  no  new  trial  is  granted,  the  judg- 
ment must  be  according  to  the  finding.  There  was  no  ne- 
cessity to  grant  probate  of  the  whole  will,  or  to  refuse 
probate  altogether.  In  Allen  v.  McPherson  (*)  it  was  held 
that  probate  might  be  granted  as  to  one  part  of  a  will  and 
might  be  refused  as  to  another  part.  Ouardhouse  v.  Black- 
hurn(^)\  Barter  v.  Barter {^\  Williams  on  Executors (*), 
Barry  v.  BviUn{^\  and  Mitchell  v.  Thomas {^\  were  also 
referred  to  and  commented  on. 

The  Solicitor- General  (Sir  John  Bolker^   Q.C.),  and  Mr. 
Fooks^  Q.C,,  for  the  respondent : 

The  evidence  here  fully  warranted  the  judge  of  the  Pro-. 
455]  bate  *Court  in  granting  probate  of  the  whole  will,  and 
he  had  a  right  to  exercise  his  judgment  upon  that  evidence. 
The  particulars  furnished  under  the  rule  of  court  raised  the 
question  distinctly  whether  the  testator  at  the  time  he  exe- 
cuted the  will  was  of  sound,  mind,  memory  and  understand- 
ing. That  question  was  expressly  found  in  the  affirmative. 
The  next  question  was  whetner  he  was  conscious  of  and  ap- 
proved the  contents  of  the  will.  That  again  was  found  m 
the  affirmative.  These  findings  established  the  will.  It  was 
not  competent  after  them  for  the  defendants  to  go  into  other 
(questions.  The  particulars  really  restricted  the  case  to  the 
incompetency  of  the  testator,  brought  on  by  habitual  drunk- 
enness and  disease  of  the  brain  ;  and  when  it  was  distinctly 

(»)  1  H  L.  C,  191.  (4)  Vol  i..  p.  238. 

(*)  Law  Rep.,  1  P.  A  M.,  109.  (*)  2  Moo.  P.  C,  480, 

(8)  Law  Rep.,  3  P.  &  M.,  11.  («)  6  Moo.  P.  C,  137.. 
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found  that  he  was  not  in  that  condition,  but  that  he  was  of 
sound  mind,  memory,  and  understanding,  there  was  an  end 
of  the  case.  Besides,  there  was  an  express  finding  of  the 
testator's  approval  of  the  will,  and  there  was  no  plea  rais- 
ing distinctly  the  question  of  his  non-approval  of  the  re- 
siduary clause  on  any  other  ground  than  that  specially  set 
forth  m  the  particulars.  This  was  a  fatal  objection  to  the 
finding  on  the  sixth  issue.  The  testator  knew  and  approved 
of  the  contents  of  the  will,  and  the  finding  that 'he  did  so 
included,  of  course,  the  residuary  clause.  There  ought  not 
to  have  been  any  question  submitted  to  the  jury  on  that 
clause  alone ;  it  was  included  in  the  general  finding  on  the 
whole  will.  To  make  it  a  separate  and  distinct  subject  of 
inquiry,  and  upon  any  other  ground  than  that  of  mental 
prostration,  as  described  in  the  particulars,  was  a  misdirec- 
tion, and  the  finding  itself  upon  it,  coming  after  the  finding 
on  the  fifth  issue,  was  contradictory  and  insensible.  It  was 
therefore  rightly  disregarded  in  the  court  below,  and  treated 
by  that  court  as  a  nullity.  No  one  could  doubt  that  the 
testator  knew  and  approved  of  the  executors,  and  their  ap- 
pointment and  the  gift  of  the  residue  formed  but  one  sen- 
tence. He  approved  of  the  whole  will,  and  did  so  after 
having  it  read  over  to  him,  and,  after  having  had  it  in  his 
custody  for  a  night,  he  executed  it.  Having  performed  that 
undoubted  act  of  approval,  of  the  whole,  it  could  not  be  al- 
lowed to  any  one  to  select  a  particular  part  as  an  exception 
to  his  general  approval.  The  will  as  it  stood  was  in  all  re- 
spects nis  real  will,  and  it  would  be  mischievous  in  the  ex- 
treme to  enter  into  speculations  as  to  whether  the  whole 
*or  any  part  of  a  particular  sentence- in  it  was  under-  [456 
stood  and  adopted  by  the  testator.  In  Atter  v.  Atkinson  {') 
that  very  matter  had  been  attentively  considered,  and  tiiis 
danger  pointed  out,  and  it  had  been  held  that  if  it  was 
proved  or  admitted  that  a  testator  is  of  sound  mind,  mem- 
ory, and  understanding,  that  a  will  has  been  read  over  to 
him,  or  that  he  has  read  it  to  himself,  and  that  he  has  put 
his  signature  to  it,  the  question  whether  he  knew  and  ap- 
proved of  the  content^  of  such  will  must  be  answered  in  the 
affirmative,  and  such  knowledge  and  approval  will  extend 
to  every  part  of  such  will.  All  these  matters  were  estab- 
lished here.  Ouardhouse  v.  Blackburn  C\  and  Harter  v. 
Harter  ("),  are  to  the  same  effect.  In  the  former  the  codicil 
was  sustained,  though  it  was  sworn  by  the  solicitor  who  . 
prepared  it  that  words  had  been  inserted  without  instruc- 

C)  Law  Rep.,  1  P.  A  M.,  666.  («)  Law  Rep.,  1  P.  A  M.,  109. 

(»)  Law  Rep.,  8  P.  «k  M.,  11. 
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tions,  and  by  his  inadvertence.  In  the  latter,  as  here,  the 
question  arose  pn  the  residuary  clause,  and  though  there 
was  evidence  that  the  residuary  clause  had  not  been  in- 
tended to  be  framed  as  the  will  expressed  it,  yet  the  will 
was  sustained.  That  case  has  never  been  in  any  way  im- 
pugned. Here,  too,  the  evidence  was  all  one  way ;  it  all 
showed  that  the  testator  knew  and  understood  the  will,  and 
had  executed  it.  The  last  finding  was  not  justified  by  any- 
bit  of  evidence,  but  must  have  been  a  capricious  supposi- 
tion of  the  jury,  and  it  was  therefore  properly  disregarded. 

Mr.  Edwards,  in  reply,  insisted  that  the  last  finding  could 
not  be  thus  overruled,  but  that,  if  not  made  the  subject  of  a 
new  trial,  it  must  be  acted  upon,  and  that  the  general  pro- 
bate ouffht  not  to  have  been  granted. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  this 
appeal  arises  out  of  a  proceeding  in  the  Court  of  Probate, 
instituted  for  the  purpose  of  challenging  the  validity  of  the 
will  of  Hugh  Harrison,  who  died  in  July,  1870,  his  will 
being  dated  in  the  previous  month  of  June. 

On  the  examination  of  the  case  it  appeared  to  be  accom- 
panied by  circumstances  which  certainly  were  peculiar. 
457]  For  the  purpose  *of  determining  the  question  which 
had  been  raised  with  regard  to  the  validity  ot  the  will,  cer- 
tain issues  were  directed  hy  the  Court  of  Probate,  which 
were  tried  before  Mr.  Justice  Mellor  at  the  assizes  for  the 
county  of  Westmoreland :  [His  Lordship  read  them  ;  see 
ante,  p.  450.] 

The  respondents  were  the  persons  propounding  the  will ; 
they  were  the  two  executors  named  in  it,  and  they  were  also 
the  residuary  devisees  and  legatees.  They  were  not  related 
in  any  way  to  the  testator.  The  jurors  upon  these  issues 
found  the  first  four  in  favor  of  the  respondents,  that  is  to 
say,  in  favor  of  the  will.  They  found  that  the  will  was  duly 
executed ;  that  the  testator  was  of  sound  mind,  memory,  and 
understanding,  and  that  neither  the  will  nor  the  residuary 
clause  was  procured  by  the  exercise  of  undue  influence. 
Then,  with  regard,  to  the  other  two  issues,  the  fifth  and  sixth, 
they  found  that  he  knew  and  approved  of  the  contents  of 
the' will  with  the  exception  of  the  residuary  clause,  but  that 
as  to  the  residuary  clause,  he  did  not  know  or  approve  of 
its  contents. 

I  may  point  out  to  your  Lordships  that  the  Court  of  Pro- 
bate having  decided  in  the  first  instance  that  this  was  a  case 
in  Avhich  it  was  proper  to  take  the  opinion  of  a  jury  with 
regard  to  the  residuary  plause,  as  distinct  from  the  rest  of 
the  will,  and  the  jury  having  found  that  the  testator  did  not 
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know  or  approve  of  the  contents  of  the  residuary  clause,  it 
is  clear  that  the  mode  of  ascertaining  that  question  of  fact, 
which  had  been  adopted  by  the  Court  of  Probate,  was  satis- 
fied. The  verdict  of  the  jury  was  returned,  and  that  verdict 
must  stand  unless  it  could  be  set  aside  upon  a  ground  which 
must  have  gone  to  the  fact  that  improper  evidence  had  been 
received,  or  that  proper  evidence  had  been  excluded,  or  that 
the  verdict  of  the  jury  was  against  the  evidence,  or  lastly, 
that  the  learned  judge  had  misdirected  the  jury.  Upon  any 
one  of  those  grounds  the  finding  might  have  been  challenged, 
and  a  new  tnal  directed ;  but  no  qualification  of  the  finding 
having  been  made  at  the  trial,  no  leave  to  take  any  other 
course  having  been  reserved,  or,  indeeVl,  having  been  asked 
for,  it  became  (juite  impossible  in  this  state  of  things  to 
change  the  verdict  found  by  the  jury  against  the  residuary 
clause,  into  a  verdict  sustaining  the  residuary  clause. 

A  motion  was  made  by  the  respondents  in  the  Court  of 
Probate,  *the  words  of  which  I  will  read :  [His  Lord-  [453 
ship  read  them,  see  arUe^  p.  453.]  A  notice  was  given  for  a 
rule  nisi^  branching  into  two  directions,  the  one  to  enter  the. 
verdict  in  favor  of  those  who  propounded  the  will,  the  other 
for  a  new  trial.  My  Lords,  that  having  come  before  the 
learned  judge,  I  find  that  an  order  was  made — a  rule  nisi 
was  granted :  the  learned  judge  having  read  this  notice  of 
motion  "and  heard  counsel,'  "ordered  that  the  plaintiffs 
do,  on  the  first  day  appointed  for  hearing  motions  in  this 
court  in  Trinity  Term,  show  cause  to  the  satisfaction  of  the 
court  whj  the  verdict  of  the  jury  empanelled  to  try  the 
issues  raised  by  the  pleadings  m  this  cause  should  not  be 
set  aside,  and  a  new  trial  granted  thereof,  or  why  th*e  verdict 
of  the  said  jury  on  the  issue,  whether  the  deceased  in  this 
cause  knew  and  approved  of  the  contents  of  the  residuary 
clause  in  the  said  will  propounded,  should  not  be  set  aside 
for  misdirection."  The  rule  to  be  applied  for,  therefore, 
having  gone  to  the  entering  a  verdict  against  the  verdict  of 
the  jury,  the  rule  nisi  which  was  really  granted  does  not 
•  adopt  that  form,  but  is  granted  merely  to  show  cause  why 
there  should  not  be  a  new  trial,  either,  as  I  read,  upon  the 
ground  of  the  verdict  being  against  evidence,  for  that,  I  take 
it,  must  be  the  meaning  of  the  first  part  of  the  rule,  or, 
secondly,  upon  the  ground  of  misdirection. 

My  Ix)rds,  I  will  not  pause  at  this  moment  farther  to  con- 
sider what  was  said  on  the  argument  of  that  rule,  but  the 
result  was  that  this  order  of  the  Court  of  Probate  was  made, 
which  is  now  under  appeal  before  vour  Lordships.     "The* 
judge  having  heard  counsel  on  behalf  of  the  defendants  and 
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plaintiflfs,  made  the  rule  absolute  to  enter  a  verdict  for  the 
plaintiffs" — though  the  rule  had  not  been  granted  for  any- 
such  purpose — "and  pronounced  for  the  force  and  validity 
of  the  last  will  and  testament  of  Hugh  Harrison,  the  deceased 
in  this  cause,  bearing  date  the  lltn  day  of  June,  1870,  and 
of  which  probate  was  granted  in  the  month  of  August,  1870, 
and  made  no  order  as  to  costs,  and  directed  that  probate 
should  be  given  out  to  the  executors." 

I  own,  my  Lords,  that  I  have  great  difficulty  in  under- 
standing how  this  order  came  to  be  made.  It  appears  to  me 
to  have  been  made  under  some  forgetfulness  or  misappre- 
hension as  to  what  was  the  purpose  for  which  the  rule  nisi 
had  been  granted.  Certainly  even  if  the  learned  judge  of 
459]  the  JProbate  Court  had  been  satisfied  *that  there  was 
a  verdict  against  evidence,  or  a  misdirection  on  the  part  of 
the  judge  at  the  trial,  either  of  those  considerations  ought 
to  have  resulted  in  an  order  for  a  new  trial,  and  not  in  the 
entering  of  a  verdict  for  the  plaintiffs.  In  point  of  form, 
therefore,  I  should  submit  to  your  Lordships  that  it  would 
be  impossible  to  maintain  this  order. 

But  then  arises  the  question.  What  course  ought  now  to 
be  taken  by  your  Lordships  ?  And  I  apprehend  that  you 
will  ask  yourselves  the  question,  supposing  you  had  been 
sitting  upon  the  argument  of  this  rule,  what  opinion  would 
you  have  arrived  at  with  regard  to  the  allegation  that  there 
was  here  a  verdict  which  was  against  evidence,  or  that  there 
was  here  a  verdict  which  had  been  obtained  after  a  direction 
given  by  the  judge  at  the  trial  which  was  erroneous  in  point 
of  law.  *  I  certainly  found  myself,  and  think  that  your 
Lordshi{)s  would  have  found  yourselves,  under  some  diffi- 
culty in  dealing  with  that  question,  having  regard  to  the 
fact  that  there  was  not  submitted  to  your  Lordships  upon 
the  papers  before  you,  any  note  of  the  direction  of  that 
learned  judge,  or  of.  the  sumniing-up  of  the  evidence  given 
before  him.  The  parties,  however,  were  permitted  by  your 
Lordships  to  supply  a  copy  of  the  shorthand  writer's  notes 
of  what  passed  at  the  trial,  and  those  notes  have  been  con- 
sidered, i  think,  by  all  your  Lordships. 

My  Lords,  looking  at  the  shorthand  writer's  notes  of  what 
took  place  at  the  trial,  which  I  have  read  with  great  care, 
it  appears  to  me  that  nothing  whatever  fell  from  the  learned 
judge  on  the  occasion  of  the  trial  which  could  be  said  to 
amount  to  a  misdirection  to  the  jury  upon  any  question  of 
law.  I  find  that  he,  with  great  care,  went  through  the  whole 
of  the  evidence.  He  pointed  out  to  the  jury  what  had  been 
deposed  to  in  the  evidence,  and  pointed  out  what  had  been 


Vol  Vn.]  ENGLISH  AND  IRISH  APPEALS.  87 

Fulton  V.  Andrew.  1876 

the  arguments  of  the  learned  counsel  on  each  side.  He  re- 
marked upon  these,  matters  connected  with  the  making  of 
this  will,  and  connected  with  the  instructions  which  had 
been  given  for  the  will,  upon  two  different  occasions — ^upon 
the  form  which  those  instructions  had  assumed — upon  the 
circumstance  that  one  of  the  persons  propounding  the  will, 
one  of  the  residuary  legatees,  had  employed  his  orother,  a 
solicitor,  for  the  purpose  of  preparing  the  will  from  those 
instructions.  He  ^remarked  upon  the  variance  which  [460 
occurred  between  the  instructions,  which  were  stated  to  con- 
tain the  directions  of  the  testator,  and  the  will  as  submitted 
to  the  testator  for  execution ;  and  he,  having  directed  the 
attention  of  the  jurymen  to  all  these  matters,  and  pointed 
out  to  them  that  the  Court  of  Probate  desired  to  hear  from 
them  their  opinion  as  to  the  consciousness  of  the  testator 
with  regard  to  the  contents  of  the  whole  of  the  will,  and 
also,  separately,  their  opinion  as  to  the  consciousness  of  the 
testator  with  regard  to  the  contents  of  the  residuary  clause, 
the  jury  returned  the  verdict  to  which  I  have  already  refer- 
red. 1  should  be  of  opinion  that  in  all  that  was  there  done 
there  was  nothing  which  could  be  called  misdirection  in  the 
proper  sense  of  that  term.  • 

But,  my  Lords,  it  appears  to  have  been  argued  in  the 
Court  of  rrobate,  and  it  was  argued  very  strongly  at  your 
Lordships'  bar,  that  there  occurred  at  the  trial  a  misappre- 
hension on  the  part  of  the  learned  judge  as  to  What  was 
stated  to  be  an  absolute  and  fixed  rule  of  law ;  and  that,  be- 
cause the  learned  judge  had  not  laid  down  before  the  jury 
that  absolute.and  fixed  rule  of  law  with  regard  to  the  judg- 
ing of  the  validity  of  a  wUl,  there  was  a  species  of  non-direc- 
tion on  the  part  of  the  learned  judge  which  amounted  to 
misdirection ;  or  that,  if  that  was  not  so,  still  that  there  was 
a  finding  of  the  jury  in  the  face  of  evidence  which  ought  to 
have  led  to  a  different  conclusion. 

Now,  ray  Lords,  the  rule  of  law  which  is  said^not  to  have 
been  sufficiently  considered  is  this:  It  is  said  that  it  has 
been  established  by  certain  cases  to  which  I  will  presently 
refer,  that  in  judging  of  the  validity  of  a  will  or  of  part  of  a 
will,  if  you  find  that  the  testator  was  of  sound  mind,  mem- 
ory, and  understanding,  and  if  you  find,  farther,  that  the 
will  was  read  over  to  him,  or  read  over  by  him,  there  is  an 
end  of  the  case ;  that  you  must  at  once  assume  that  he  was 
aware  of  the  contents  of  the  will,  and  that  there  is  a  positive 
and  unyielding  rule  of  law  that  no  evidence  against  that 
presumption  can  be  received.  My  Lords,  I  should  in  this 
case,  as  indeed  in  all  other  cases,  greatly  deprecate  the  in- 


88  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1875  Fulton  v.  Andrew. 

troduction  or  creation  of  jftxed  and  unyielding  rules  of  law 
whicli  are  not  imposed  by  act  of  Parliament.  I  think  it 
would  be  greatly  to  be  deprecated  that  any  positive  rule  as 
461]  to  dealinff  *with  a  question  of  fact  should  be  laid 
down,  and  laid  aown  now  for  the  first  time,  unless  the  Legis- 
lature has,  in  the  shape  of  an  act  of  Parliament,  distinctly 
imposed  that  rule. 

fiut,  now,  let  us  see  what  is  the  authority  for  the  imposi- 
tion of  such  a  fixed  and  unyielding  rale  of  law.  Before 
looking  at  the  two  cases  which  were  cited,  I  will  take  the 
liberty  of  reminding  your  Lordships  of  the  law  which  has 
been  laid  down  in  general  terms  as  to  tJie  mode  of  dealing 
with  testamentary  instruments  like  the  present,  where  per- 
sons who  are  strangers  to  the  testator,  and  who  themselves 
have  obtained  or  conducted  the  making  of  the  will,  are  the 
persons  benefiting  by  the  will.  In  the  well-known  case  of 
Barry  v.  -Bt^fZm,  before  the  Judicial  Committ^^e  of  the  Privy 
Council,  Mr.  Baron  Parke,  delivering  the  opinion  of  the  Ju- 
dicial Committee  said  this  (*) :  "  The  rules  of  law  according 
to  which  cases  of  this  nature  are  to  be  decided  do  not  admit 
of  any  dispute  so  far  as  they  are  necessary  to  the  determina- 
tion of  the  j)resent  appeal,  and  they  have  been  acquiesced 
in  on  both  sides.  These  rules  are  two :  the  first,  that  the 
onus  probandi  lies  in  every  case  upon  the  party  propound- 
ing a  will,  and  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  so  propounded  is  the  last  will  of  a  free 
and  capable  testator.  The  second  is,  that  if  a  party  writes 
or  prepares  a  will  under  which  he  takes  a  benefit,  that  is  a 
circumstance  that  ought  generally  to  excite  the  suspicion  of 
the  court,  and  calls  upon  it  to  be  vigilant  and  jealous  in  ex- 
amining the  evidence  in  support  of  the  instrument,  in  favor 
of  which  it  ought  not  to  pronounce  unless  the  suspicion  is 
removed,  and  it  is  judicially  satisfied  that  the  paper  pro- 
pounded does  express  the  true  will  of  the  deceased.  These 
})rinciple8,  to  the  extent  that  I  have  stated,  are  well  estab- 
ished,  Thfe  former  is  undisputed.  The  latter  is  laid  down 
by  Sir  John  NichoU  in  substance  in  PasJcew.  Ollatt{^\  In- 
gram  v.  Wyatt  (*),  and  BilUngJiurst  v.  Vickers  C),  and  it  is 
stat^^d  by  that  very  learned  and  experienced  judge  to  have 
been  handed  down  to  him  by  his  predecessors,  and  this  tri- 
bunal has  sanctioned  and  acted  upon  it  in  a  recent  case." 
That  recent  case  was  the  case  of  Baker  v.  Batt  ('). 
462]  *Now,  my  Lords,  bearing  in  mind  the  general  prin- 

(»)  2  Moo.  P.  C,  480,  482.  {*)  1  Phillim.,  187-193. 

(*-•)  2  Phillim.,  a2H.  (*)  2  Moo.  P.  C,  317. 

(3)  1  Hajrir.  Ecc.  Rep.,  888. 
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ciples  there  enunciated,  let  me  direct  your  Lordships'  at- 
tention to  the  two  cases  occurring  in  the  Court  of  Probate, 
and  heard  before  the  very  learned  judge  from  whose  decision 
the  present  appeal  comes,  two  cases  which  were  referred  to 
in  the  argument  of  this  case.  The  one  is  the  case  of  Atter 
V.  Atkinson  {'\  in  which  there  is  the  report  of  a  charge  of 
Lord  Penzance  to  a  jury.  In  that  case,  the  jurors,  it  ap- 
pears, were  discharged,  as  they  could  not  agree  upon  a  ver- 
dict ;  but  this  is  the  portion  of  the  charge  which  was  referred 
to.  I  should  state  that  that  was  a  cause  in  which,  as  here,  a 
solicitor  who  was  a  stranger  to,  or  at  least  not  a  relative  of,  the 
testatrix,  was  named  as  the  residuary  legatee  under  the 
will ;  but  the  execution  of  the  will  by  the  testatrix  was  per- 
formed in  the  presence  of  another  soficiter.  Lord  Penzance 
there  addresses  the  jury  in  these  terms  (") :  '*The  question 
of  fact  is,  did  Mrs.  Newcombe  really  ever  read  the  contents 
of  this  document?  K  you  are  satisfied  that  she  read  it, 
then,  as  a  proposition  of  law,  I  feel  bound  to  direct  you 
that  sjie  must  be  taken  to  have  known  and  approved  of 
its  contents.  If  being  of  sound  mind  and  capacity, 
she  read  this  residuary  clause,  the  fact  that  she  afterwards 
put  her  signature  to  it  is  conclusive  to  show  that  she  knew 
and  approved  of  its  contents.  Reflect  on  the  contraigr 
proposition.  Suppose  that  a  long  will  with  a  number  of 
complicated  anungements  is  read  to  a  competent  testator, 
and  is  executed  by  him,  if  we  were  permitted  some  time 
after  his  death  to  enter  into  a  discussion  as  to  how  far  he 
understood  and  appreciated  the  bearings  of  all  the  different 
parts  of  the  will,  we  should  upset  half  the  wills  in  the  coun- 
try. Once  get  the  facts  admitted  or  proved  that  a  testator 
is  capable,  that  there  is  no  fraud,  that  the  will  was  read  over 
to  him,  and  that  he  put  his  hand  to  it,  and  the  question 
whether  he  knew  and  approved  of  the  contents  is  answered." 
My  Lords,  although  I  do  not  think  it  is  necessary  in  the 
present  case  to  determine  the  question,  I  do  not  know  that 
there  is  anything  in  that  direction,  taken  as  a  whole,  to 
which  I  could  venture  to  make  any  objection  ;  but  you  will 
observe  the  very  important  qualification — I  say,  ''  taken  as  a 
whole."  In  the  first  place  the  *jury  must  be  satisfied  [463 
that  the  will  was  read  over,  and  in  the  second  place  must 
also  be  satisfied  that  there  was  no  fraud  in  the  case.  Now, 
applying  those  observations  to  the  present  case,  I  will  ask 
your  Lordships  to  observe  that  we  have  no  means  of  know- 
ing what  was  the  view  which  the  jury,  in  the  present  case, 
took  w^ith  regard  to  the  reading  over  of  the  will.     The  only 

(')  Law  Rep ,  1  P.  A  M.,  665.  (»)  Law  Rep.,  1  P.  A  M.,  670. 
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witnesses  upon  the  subject  were  those  witnesses  who  them- 
selves were  propounding  the  will.  No  person  else  was  pres- 
ent— no  person  else  knew  anything  upon  the  subject.  It 
appears  tnat  these  witnesses  stated  eitner  that  the  will  was 
read  over  to  the  testator,  or  that  it  had  been  left  with  him 
over-night  for  the  purpose  of  being  read  over.  The  jury 
may,  or  may  not,  have  believed  that  statement,  or  may  have 
thought,  even  if  there  had  been  some  reading  of  the  will, 
that  that  reading  had  not  taken  place  in  sucn  a  way  as  to 
convey  to  the  mmd  of  the  testator  a  due  appreciation  of  the 
contents  and  effect  of  the  residuary  clause — and  it  may  well 
be  that  the  jurors,  finding  a  clear  expression  of  the  intention 
of  the  testator,  or  what  they  may  have  thought  to  be  a  clear 
expression  of  the  intention  of  the  testator,  in  the  instruc- 
tions for  the  will,  were  not  satisfied  that  there  was  any  such 
proper  reading  or  explanation  of  the  will  as  would  apprise 
the  testator  of  the  change,  if  there  was  a  change,  between 
the  instructions  and  the  will. 

But,  my  Lords,  moreover,  how  does  the  qualification  that 
there  must  be  no  fraud  bear  upon  the  present  case  ?  It  is 
very  difficult  to  define  the  various  grades  or  shades  of  fraud ; 
but  it  is  a  very  important  qualification  to  engraft  upon  the 
general  state  of  things,  that  the  reading  over  of  a  will  to  a 
competent  testator  must  be  taken  to  have  apprised  him  of 
the  contents.  If  your  Lordships  find  a  case  m  which  per- 
sons who  are  strangers  to  the  testator,  who  have  no  claim 
upon  his  bounty,  have  themselves  prepared,  for  their  own 
benefit,  a  will  disposing  in  their  favor  of  a  large  portion  of 
the  property  of  the  testator  ;  and  if  you  submit  that  case  to 
a  jury,  it  may  well  be  that  the  jury  may  consider  that  there 
was  a  want,  on  the  part  of  those  who  propounded  the  will, 
of  the  execution  of  the  duty  which  lay  upon  them,  to  bring 
home  to  the  mind  of  the  testator  the  effect  of  his  testament- 
ary act ;  and  that  that  failure  in  performing  the  duty  which 
lay  upon  them,  amounted  to  a  greater  or  less  degree  of 
4o4]  fraud  on  their  part.  The  qualification  *of  Lord  Pen-  • 
zance  in  the  charge  I  have  read  may  entirely  apply  to  such 
a  case. 

The  oth(ir  case  which  came  before  the  same  learned  judge 
is  that  of  Guardhouse  \,  Blackburn  {^),  in  that  case  the 
learned  judge  laid  down  certain  propositions  which  he  said 
commended  themselves  to  his  mind  as  rules  which  since  the 
statute  ought  to  govern  his  action  in  respect  of  a  A\Ay  exe- 
cuted paper  ;  and  the  statement  of  those  rules  was  this^) : 
"Tliirdly,  altliough  the  testator  knew  and  approved  the 

(')  Law  Kop.,  1  P.  &  M..  109.  (-)  Law  Kep.,  1  P.  tt  M..  1!6. 
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contents,  the  paper  may  still  be  rejected,  on  proof  establish- 
ing, beyond  all  possibility  of  mistake,  that  he  did  not  intend 
the  paper  to  operate  as  a  will.  Fourthly,  that  although  the 
testator  did  know  and  approve  the  contents,  the  paper  may 
be  refused  probate  if  it  be  proved  that  emy  fraud  has  been 
purposely  practised  on  the  testator  in  obtaining  his  execu- 
tion thereof.  Fifthly,  that,  subject  to  this  last  preceding 
proposition,  the  fact  that  the  will  has  been  duly  read  over 
to  a  capable  testator  on  the  occasion  of  its  execution,  or  that 
its  contents  have  been  brought  to  his  notice  in  any  other 
way,  should,  when  coupled  with  his  execution  thereof,  be 
held  conclusive  evidence  that  he  approved  as  well  as  knew 
the  contents  thereof." 

Therefore,  my  Lords,  I  come  to  the  conclusion  that,  even 
if  these  rules,  laid  down  in  this  wav  by  Lord  Penzance,  are 
to  be  accepted  as  rules  which  should  be  applied  to  the  case 
of  every  testamentary  instrument,  still,  with  regard  to  the 
present  case,  they  do  not  carry  to  my  mind  any  perauasion 
that  there  was  a  non-direction,  on  the  part  of  the  learned 
iudge  who  tried  the  cause,  in  a  matter  which  he  ought  to 
have  laid  before  the  jury.  It  apnears  to  me  that,  consist- 
ently with  the  rules  mentioned  by  Lord  Penzance,  the  jurors 
here  may  not  havfe  been  satisfied  that  there  *was  a  proper 
reading  of  the  will  to  the  testator,  or  may  have  been  satis- 
fied, after  hearing  all  the  facts  submitted  to  them  by  Mr. 
Justice  Mellor,  that  there  was  on  the  part  of  those  who  pro- 
pounded the  will  such  a  dereliction  of  duty,  such  a  failure 
of  dutj  on  their  part,  as  amounted  to  that  degree  of  fraud 
to  which  Lord  Penzance  refers  in  the  rules  I  have  men- 
tioned. 

My  Lordsj  I  therefore  arrive  at  the  conclusion  that  there 
was  no  positive  misdirection  on  the  part  of  Mr.  Justice  Mel- 
lor. I  arrive  *at  the  conclusion  that  there  was  no  fail-  [465 
ure  on  liis  part  by  reason  of  his  not  laying  down  some  un- 
yielding and  absolute  rule  of  law  such  as  was  suggested  at 
the  bar ;  and  I  also  arrive  at  the  conclusion  that  there  was 
no  finding  of  the  jury  which  could  be  called  a  finding  in 
opposition  to  evidence;  for  it  was  suggested  that  it  miglit 
be  viewed  in  that  light.  It  was  suggest(^d  that,  when  once 
the  jurors  had  before  them  uncontro verted  evidence  that  tlie 
.  will  was  i^ad  over  to  the  testator,  any  verdict  on  their  part 
that  the  residuary  clause  was  not  Known  to  the  testator 
would  be  opposed  to  their  finding  upon  the  issue  that  he 
was  of  sound  and  disposing  mind,  i  say  that  that  again 
was  a  question  for  the  jurymen,  and  it  might  well  be  that 
they  would  not  believe  the  evidence  with  regard  to  the  read- 
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ing  over  of  the  will.  Upon  these  grounds,  endeavoring  to 
place  myself  in  the  position  in  which  the  Court  of  Probate 
was  placed  when  it  had  to  deal  with  this  rule  nisi^  I  feel 
myself  obliged  to  say  that  there  was  nothing  which  could 
be  alleged  against  this  verdict  of  the  jury  which  required 
the  court  to  direct  a  new  trial.  It  was  eminently  a  question 
for  the  jury,  and  I  see  no  reason  whatever  to  be  dissatisfied 
with  the  verdict. 

I  will  only  refer  to  one  other  subjeQt  which  has  been  very 
much  argued  before  your  Lordships,  and  I  refer  to  it  lest  it 
should  appear  to  have  escaped  observation.  It  was  said  that 
there  was  a  general  rule  in  the  Probate  Court  which  had  not 
been  complied  with  in  this  case,  and  that  evidence  was  allowed 
to  be  adduced  at  the  trial,  which,  having  regard  to  that  yule, 
ought  not  to  have  been  laid  before  or  considered  by  tfie 
jury.  My  Lords,  that  rule  and  the  particulars  were  in  these 
words :  [His  Lordship  read  them  ;  see  ante^  p.  450.]  It  was 
said  that  these  particulars  must  be  read  as  if  the  second 
part  was  intended  to  be  exactly  coextensive  with  the  first — 
that  the  only  allegation  in  the  particulars  was  an  allegation 
of  mental  prostration  brought  on  by  habitual  drunkenness 
and  disease  of  the  brain,  that  the  words  "and  that  he  was 
not  in  fact"  ''  conscious  of  and  did  not  approve  of  the  con- 
tents" of  the  will,  must  be  referred  to  tliat  state  of  mind 
and  body,  and  that  unless  that  state  of  mind  and  body  was 
established,  the  case  suggested  by  the  particulars  could  not 
be  held  to  have  been  proved. 

My  Lords,  I  do  not  in  the  first  place  read  the  particulars 
in  that  way.  It  appears  to  me  that  it  would  be  much  too 
466]  strict  a  ^construction  to  put  upon  them  to  hold  that 
the  two  portions  of  that  clause  are  iaentical.  But,  farther, 
I  have  not  satisfied  my  mind  that  the  rule  in  question  ap- 
plies at  all  to  an  issue  like  the  sixth.  The  rule  expressl3% 
on  the  face  of  it,  applies  only  to  the  first  five  pleas  or  issues  ; 
they  are  set  out  upon  the  face  of  the  rule,  and  it  is  said  that, 
with  regard  to  those  issues,  particulars  must  be  delivered, 
and  evidence  of  the  kind  I  have  mentioned  must  be  given. 
With  regard  to  this  pleading,  the  sixth  issue  in  this  case 
was  on  a  plea  pleaded,  by  special  leave  of  the  court,  and  I 
do  not  find  that  any  terms  whatever  were  imposed  with  re- 
gard to  the  particulars  to  be  given  under  that  pler^ 

Put,  in  addition  to  that,  I  will  ask  your  Lordships'  atten- 
tion to  this  circumstance.  It  appears  to  me  impossible  that 
any  person  reading  those  particulars  could  have  supposed 
that  they  applied  to  the  sixth  issue  as  well  as  to  the  fifth  ; 
becaustf,  if  you  hold  that  the  particuhirs  apply  to  both  issues, 
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and  are  to  be  construed  as  the  respondents  construe  them, 
the  consequence  would  be  this — the  particulars  would 
amount  to  a  suggestion  that  the  testator  was  in  a  state  of 
mental  prostration  brought  on  by  habitual  drunkenness  and 
disease  of  the  brain,  so  that  he  could  not  be  conscious  of,  or 
approve  of,  the  contents  of  the  whole  will,  but  that  still, 
that  disease  and  prostration  may  have  been  of  so  singular  a 
kind,  that  he  could  approve  of  the  contents  of  the  whole 
will  minus  the  residuary  clause,  but  could  not  approve  of 
the  contents  of  the  residuary  clause.  My  Lords,  that  would 
be  reducing  the  meaning  of  the  particulars  to  an  absurdity, 
and  I  think  they  could  not  have  been  so  treated  or  under- 
stood by  any  person  who  read  them. 

But,  my  Lords,  I  am  not  satisfied  that  there  is  anything 
in  the  rule  which  gives  the  particulars  the  effect  contended 
for ;  and  bearing  in  mind  especially,  that  no  objection  what- 
ever was  taken  at  the  trial  in  this  case,  when  some  amend- 
ment might  have  been  peiinitted,  this  point  cannot  now  be 
taken  with  success  at  your  Lordships'  bar. 

The  result  of  the  whole  is  this :  I  move  your  Lordships  to 
allow  the  present  appeal,  and,  making  now  the  order  which 
ought  to  have  been  made  in  the  Court  of  Probate,  to  dis- 
charge with  costs  the  rule  obtained  for  a  ne'w  trial ;  to  re- 
verse the  order  of  the  Court  of  Probate  giving  out  probata 
of  the  whole  will,  and,  with  that  *direction  remit  to  [467 
the  Court  of  Probate  to  do  what  is  right  with  regard  to 
qualified  probate  of  this  will. 

Lord  Chelmsford  :  My  Lords,  I  agree  entirely  with  my 
noble  and  learned  friend. 

The  judge  of  the  Probate  Court  having  sent  down  certain 
issues  to  be  tried  by  a  jury,  and  the  jury  having  returned  a 
distinct  finding  upon  each  issue,  it  was  not  in  his  power 
afterwards  to  change  that  verdict  into  a  different  one.  If 
there  had  been  liberty  reserved  at  the  trial  for  the  party 
against  whom  the  verdict  upon  the  sixth  issue  had  been  pro- 
nounced, to  move  the  court  to  alter  that  verdict,  and  to 
change  it  into  a  verdict  for  him,  that  undoubtedly  would 
have  given  the  judge  power  so  to  alter  the  verdict.  But  no 
such  leave  was  reserved,  and  no  rule  to  that  effect  was 
granted  by  the  learned  judge.  The  notice  of  the  applica- 
tion proposed  on  the  part  of  the  plaintiffs  was,  first  or  all, 
that  prooate  of  the  will  should  be  delivered  out  notwith- 
standing the  finding  upon  the  sixth  issue ;  or  secondly,  for 
a  rule  to  show  cause  wny  a  new  trial  should  not  be  granted 
upon  the  ground  that  the  verdict  was  against  the  weight  of 
the  evidence,  and  for  misdirection.    But  what  was  the  rule 
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which  was  granted  after  that  notice?  The  rule  called  on 
the  defendants  to  show  cause  why  the  verdict  of  the  jury 
empanelled  to  try  the  issues  raised  by  the  pleadings  in  this 
cause  should  not  be  set  aside,  and  a  new  trial  granted  thereof, 
or  why  the  verdict  of  the  said  jury  on  the  issue  whether  the 
deceased  in  this  cause  knew  and  approved  of  the  contents 
of  the  residuary  clause  in  the  said  will  propounded  should 
not  be  set  aside  by  reason  of  misdirection.  That  is  as  I  read 
this  rule,  upon  each  question,  that  the  verdict  generally  of 
the  jury  should  be  set  aside,  or  the  verdict  of  the  jury  upon 
the  sixth  issue  should  be  set  aside  upon  the  ground  of  mis- 
direction. Therefore  the  only  question  which  the  learned 
judge  had  to  decide  upon  the  rule  which  he  himself  had 
granted,  was,  whether  a  new  trial  ought  to  be  had  generally, 
or  whether  it  ought  to  be  had,  sjjecially,  as  to  the  sixth 
finding,  upon  the  grotind  of  misdirection.  Instead  of 
adopting  tne  proper  course  the  learned  jud^e,  certainly  in 
the  most  extraordinary  way,  there  being  no  liberty  reserved 
468]  to  enter  a  different  *verdict  from  that  which  had  been 
found  by  the  jury,  took  upon  himself  to  decide  that  which 
the  jury  alone  had  a  right  to  decide,  and  ordered  that  a  dif- 
ferent verdict  should  be  entered. 

Now  it  being  perfectly  clear  that  that  order  cannot  be 
maintained,  the  only  question  before  your  Lordships  really 
was,  or  ought  to  have  been,  whether  a  new  trial  should  have 
been  granted  on  the  ground  of  misdirection.  Unfortunately 
we  had  not  the  assistance  we  ought  to  have  had  upon  this 
question.  What  we  might  have  expected  would  have  l>een 
that  the  learned  counsel  should  have  shown  us  in  what  re- 
spect the  summing-up  of  the  learned  judge  amounted  to  a 
misdirection.  Nothing  of  that  kind  was  pointed  out  to  us, 
but  we  had  the  great  advantage  of  seeing  the  shorthand 
writer's  notes  of  the  summing-up,  and  it  was  left  to  us  to 
find  our  way  through  that  summing-up  for  the  purpose  of 
ascertaining  whether  there  was  any  misdirection  or  not.  I 
have  read  every  part  of  the  summing-up  of  the  learned 
judge  which  related  to  the  particular  issue  in  question,  and 
I  agree  entirely  with  my  noble  and  learned  friend  that  there 
is  nothing  on  which  we  can  found  any  opinion  that  there  has 
been  a  misdirection ;  nor  do  I  find  that  there  was  any  in- 
flexible rule  upon  the  subject  of  the  validitjr  of  a  will  which 
the  learned  judge  omitted  to  present  to  the  jury. 

My  noble  and  learned  friend  has  gone  so  much  at  length 
into  the  question  of  non-direction  that  I  will  merely  say  that 
I  entirely  agree  with  him  that  there  is  neither  misdirection 
nor  non-direction  in  the  present  case  ;  and  therefore,  as  the 
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order  of  the  learned  jadge  of  the  Probate  Court  cannot 
stand,  and  as  there  is  no  possibility  of  sending  the  case  to  a 
new  trial  upon  the  OTOund  of  misdirection  on  the  part  of 
Mr.  Justice  Mellor,  I  think  the  course  suggested  dy  my 
noble  and  learned  friend  is  the  proper  one  for  your  Lord- 
ships to  adopt. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  with  the 
observations  which  have  already  been  made  upon  the  sub- 
ject of  this  will,  and  I  have  but  very  few  observations  to  make 
in  addition. 

A  njatter  which  appears  to  me  deserving  of  some  remark, 
and  *upon  which  the  Lord  Chancellor  has  already^  [469 
fully  commented,  is  the  supposed  existence  of  a  rigid  rule, 
by  which,  when  you  are  once  satisfied  that  a  testator  of  a 
competent  mind  has  had  his  will  read  over  to  him,  and  has 
thereupon  executed  it,  all  farther  inquiry  is  shut  out.  No 
doubt  those  circumstances  afford  very  grave  and  strong 
presumption  that  the  will  has  been  duly  and  properly  ex- 
ecuted by  the  testator ;  still  circunlstances  may  exist  which 
may  require  that  something  farther  shall  be*  done  in  the 
matter  than  the  mere  establishment  of  the  fact  of  the  tes- 
tator having  been  a  person  of  sound  mind  and  memory,  and 
also  having  had  read  over  to  him  that  which  had  been  pre- 
pared for  him,  and  which  he  executed  as  his  will.  It  is 
impossible,  as  it  appears  to  me,  in  the  cases  where  the  in- 
gredient of  fraud  enters,  to  lay  down  any  clear  and  un- 
yielding rule  like  this.  One  is  strongly  impressed  with  the 
consideration  that,  according  to  the  natural  habits  and  con- 
duct of  men  in  general,  if  a  man  signs  any  instrument,  he 
being  competent  to  understand  that  instrument,  and  having 
had  it  read  over  to  him,  there  is  a  very  strong  presumption 
that  it  has  been  duly  executed,  and  that  very  strong  evidence 
is  required  in  opposition  to  it  in  order  to  set  aside  any  in- 
strument so  executed. 

Now,  my  Iprds,  laying  down,  for  my  own  part,  no  gen- 
eral rule  of  any  description  whatever,  which  I  carefully 
avoid  doing  with  reference  to  cases  of  this  description,  I 
desire  to  call  your  Lordships'  attention  for  a  moment  to  the 
position  in  which  the  matter  §tood  before  the  jury  upon  the 
issues  directed.  The  case  was  one  in  which  the  other  parts 
of  the  will  were  of  a  very  ordinary  character,  consisting  of 
dispositions  and  bequests  to  the  testators  relatives  and 
friends.  But  when  you  come  to  the  gift  of  the  residue,  you 
find  that  that  gift  is  made  to  two  persons  who  had  no  such 
special  claim  upon  the  testator's  bounty.  You  find  an  issue 
directed  to  that  state  of  things,  and  farther  directed  to  this,. 
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that  the  will  had  undoubtedly,  and  ex  concessiSy  been  framed 
through  the  agency  of  those  who  took  this  benefit  in  the 
residue  ;  that  is  to  say,  that  one  p^son  who  took  the  benefit 
in  the  residue,  and  who,  with  his  co-residuary  legatee,  alone 
supported  the  case  of  the  will  having  been  read  to  the  testa- 
470]  tor,  that  one  person  called  in  another  *person,  who 
was  the  other  residuary  legatee,  and  who  had  once  been  in 
the  testator's  service  to  the  extent  of  writing  a  few  letters 
for  him,  but  was  then  acting  as  a  solicitor's  clerk  in  a  neigh- 
boring town.  The  person  so  called  in  took  down  the  in- 
structions, and  when  that  had  been  done,  neither  of  the 
residuary  legatees  thought  lit  to  send  those  instructions  to 
the  testator's  ordinary  solicitor,  and  consequently  the  tes- 
tator had  not  the  protection  which  a  man  receives  from  the 
solicitor  whom  he  nas  been  in  the  habit  of  employing,  but 
the  instructions  were  sent  to  a  brother  of  one  of  the  re- 
siduary legatees,  who  himself  was  practising  as  a  solicitor. 
There  were  other  grave  circumstances  attending  the  trans- 
action. Any  one  reading  over  those  instructions,  which 
were  given  on  two  separate  days,  namely,  the  30th  of  May 
and  the  9th  of  June,  will  see  some  very  remarkable  circum- 
stances attending  the  gift  to  the  residuary  legatees.  In  the 
first  set  of  instructions,  which  were  given  on  the  30th  of 
May,  after  giving  to  his  nieces  Isabella  and  Margaret  Pulton 
£1,000  each  (with  certain  family  portraits),  when  they  at- 
tained the  age  of  twenty-one,  the  money  to  be  invested  in 
the  meantime  by  the  trustees  ;  when  he  arrives  towards  the 
end  of  such  dispositions,  there  is  a  gift  of  a  New  Testa- 
ment to  a  certain  Archdeacon  Boutflower,  and  then  you  come 
to  these  words :  "C,  B.  Andrew  and  Thomas  Wilson,  execu- 
tors and  trustees  for  the  children.  Residue  to  executors." 
That  is  the  first  set  of  instructions,  and  certainly  upon  those 
instructions  it  would  be  open  at  all  events  to  question  (it  is  not 
necessary  to  say  a  word  more  than  that)  whether  or  not  the 
residue  was  not  given,  to  them  as  trustees  for  the  children. 
Then,  when  you  come  to  the  set  of  instructions  given  on  the 
9th  of  June,  you  find  that  the  bequest  is  this — it  is  a  little 
varied — ''Residue  to  executors  (and  trustees  for  the  chil- 
dren), the  said  C.  B.  Andrew  and  Thomas  Wilson."  The 
same  remark  would  apply  exactly  to  that  form  of  instruc- 
tions. Then  there  is  a  curious  note  in  the  margin,  we  were 
told  that  these  notes  were  prepared  by  the  solicitor,  "Trus- 
tees for  children  not  necessary.  Father  is  their  guardian." 
Certainly  that  is,  to  say  the  least  of  it,  under  the  circum- 
stances, a  somewhat  suspicious  note.  It  is  suggested  that 
trustees  are  unnecessary  because  the  father  of  the  nieces  is 
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their  guardian.  That  is  a  singular  reason  to  give — 
*j)erhaps  it  might  be  the  very  reason  why  trustees  [471 
might  oe  necessary  to  protect  them  against  unwise  paternal 
infiiences.  And,  finally,  the  will  in  the  residuary  clause 
leaves  out  the  word  **  trustees,"  and  simply  gives  the  resi- 
due to  the  executors. 

It  is  impossible  to  say  that  there  was  not  a  grave  case  to 
try,  and  what  is  more,  the  court  thought  so.  The  court 
thought  fit  to  direct  issues  as  to  the  whole  will  and  as  to  the 
residuary  clause.  It  was  necessary,  therefore,  for  the  ju- 
rors to  come  to  a  conclusion  as  to  whether  they  were  satis- 
fied that  the  testator  knew  what  he  was  doing  with  regard 
to  the  whole  will ;  and  if  thev  thought  he  did  not  know 
what  he  was  doing  as  to  the  whole  will,  whether  they  were 
satisfied  that  he  knew  what  he  was  doing,  or  what  he  is  al- 
leged to  have  done,  with  reference  to  the  residuary  clause. 
As  the  learned  judge  said  at  the  trial,  this  is  not  a  usual  or 
common  issue,  but  the  circumstances  of  the  case  required  it. 
The  learned  judge  from  whom  this  appeal  comes,  had  him- 
self directed  the  issue  in  that  form ;  and  there  are  cases, 
which  it  is  not  necessarjr  to  cite,  where  one  portion  of  a  will 
lias  been  established  while  another  portion  of  that  same  will 
has  been  rejected. 

That  being  the  case,  my  Lords,  it  would  appear  to  me,  I 
confess  that  there  was  not  that  inconsistency  in  the  find- 
ings, .which  the  learned  Judge  Ordinary  seems  to  have 
thought  there  was,  when  the  case  came  back  to  him.  The 
jurors  found  that  they  were  satisfied  that  the  testator  was 
not  a  person  of  the  description  alleged  bv  the  present  ap- 
pellants, namelv,  a  person  of  intemperate  habits,  which  had 
deprived  him  oi  his  mind  and  understanding.  They  found 
that  they  were  satisfied  on  that  point,  and  that  they  were 
satisfied  also  that  he  had  properly  executed  the  will,  with  a 
knowledge  of  its  contents,  except  as  regards  the  residuary 
clause ;  they  found  as  to  the  residuary  clause,  that  it  was 
not  so.  Now,  they  had  to  be  satisfied  of  that.  There  is 
one  rule  which  has  always  been  laid  down  by  the  courts 
having  to  deal  with  wills,  and  that  is,  that  a  person  who  is 
instrumental  in  the  framing  of  a  will,  as  these  two  persons 
undoubtedly  were,  and  who  obtains  a  bounty  of  that  will, 
is  placed  in  a  different  position  from  other  ordinary  legatees 
who  are  not  called  upon  to  substantiate  the  truth  and  hon- 
esty of  the  transaction  as  regards  their  legacies.  It  is  enough 
*in  their  case  that  the  will  was  read  over  to  the  testa.-  [472 
tor  and  that  he  was  of  sound  mind  and  memory,  and  capa- 
ble of  comprehending  it.  But  there  is  a  farther  onus  upon 
12  Eno.  Rep.  13 
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those  who  take  for  their  own  benefit,  after  having  been  in- 
strumental in  preparing  or  obtaining  a  will.  They  have 
thrown  upon  them  the  onus  of  showing  the  righteousness  of 
the  transaction.  Now,  how  did  these  persons  discharge  this 
onus  in  the  present  case  ?  They  only  discharged  it  by  them- 
selves giving  evidence  before  the  jury  of  the  reading  over  of 
the  will,  and  they  were  the  only  persons  who  did  give  that 
evidence.  It  would  not  have  been  difficult  for  them  to  have 
had  other  persons  present  when  the  reading  over  of  the  will 
took  place ;  but  that  does  not  appear  to  have  been  done. 

With  all  these  circumstances  attached  to  the  will,  it  does 
appear  to  me,  my  Lords,  that  it  was  perfectly  competent,for 
the  jurors,  regard  being  had  to  all  the  circumstances  of  this 
case,  to  say,  we  are  satisfied  that  the  testator  was  in  a  con- 
dition to  make  such  a  disposition  as  he  has  made  with  refer- 
ence to  his  friends  and  relatives,  but  we  are  not  satisfied, 
having  only  the  evidence  of  the  persons  interested,  that  the 
effect  of  the  clause  with  regard  to  the  gift  of  the  residue  was 
made  clear  to  him,  especisuly  when  we  find  instructions  ex- 
isting which,  at  least,  admit  of  a  contrary  interpretation, 
treating  those  who  are  to  take  the  residue  as  mere  trustees ; 
finding  those  instructions  existing,  when  we  find  .a  clear, 
absolute  and  express  gift  to  those  persons  in  the  residuary 
clause  of  the  will,  we  are  not  satisfied  that  the  testator  was 
made  to  see  the  distinction,  or  to  observe  the  difference  be- 
tween the  instructions  and  the  will. 

My  Lords,  I  have  looked  over  the  learned  judge's  direc- 
tions, and  I  ask  the  question,  has  the  learned  judge  either 
given  to  the  jury  any  direction  which  in  point  of  law  he 
ought  not  to  have  given,  or  has  he  withheld  from  the  jury 
any  direction  which  he  ought  to  liave  given?  I  find  that 
that  the  learned  judge  has,  in  as  strong  language  as  any  that 
I  could  use,  and  no  doul^t  in  much  better  language,  ex- 
pressed to  the  jurors  the  great  caution  they  should  exercise 
m  coming  to  a  conclusion  adverse  to  a  will  which  a  person 
of  sound  mind,  memory  and  understanding  has  executed 
after  having  had  it  read  over  to  him!  On  the  other  hand, 
473]  the  learned  *judge  has  pointed  out,  as  he  was  bound,  as 
it  appears  to  me,  to  do,  that  their  attention  should  be  care- 
fully directed  to  the  question,  whether  or  not,  regard  being 
had  to  the  peculiar  circumstances  of  this  particular  gift,  re- 
gard being  had  to  the  instructions  emanating  from  those 
persons  who  are  to  have  the  benefit  of  the  gift,  and  regard 
being  had  to  the  amount  of  evidence  put  before  them  as  to 
the  reading  of  it  over  to  the  testator,  the  difference  between  the 
instructions  and  the  form  of  the  will  h^d  been  made  clear  to 
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his  mind.  The  learned  judge  places  all  these,  among  other 
things,  before  the  jury,  but  leaves  the  question  entirely  for 
the  jury  to  determine.  It  appears  to  me,  that  from  the  begin- 
ning to  the  end  every  single  question  which  ought  properly 
to  have  been  submitted  to  the  jury,  was  present  to  the  mind 
of  the  learned  judge,  and  was  conveyed  by  him  to  the  minds 
of  the  jurymen ;  and  I  cannot,  myself,  see  any  single  point  in 
which  he  has  erred  by  omitting  to  direct  their  attention  to  any 
circumstances  which  in  this  peculiar  case  required  notice. 

The  case  is  a  singular  one  in  its  character,  and  without 
wishing  to  shake  the  force  of  the  observations  made  by  the 
learned  judge  of  the  Probate  Court,  as  to  the  danger  (which 
is  a  real  danger)  of  holding  that  any  man  of  sound  mind 
who  has  put  his  hand  to  an  instrument  after  having  had  that 
instrument  read  over  to  him,  can  have  meant  otherwise  than 
what  he  said ;  admitting  all  that,  yet  I  do  say  that  at  least 
the  jury  should  be  satisfied  that  it  was  read  over  to  him, 
and  not  only  that  it  was  read  over  to  him,  but  that  it  was 
read  over  in  such  a  manner  as  that  the  discrepancy  between 
the  instructions  and  the  will  was  brought  before  the  consid- 
eration of  the  testator.  It  appears  to  me  that  in  this  case 
there  is  nothing  to  induce  us  to  say  that  the  jurors  were  not 
warranted  in  their  conclusion. 

My  Lords,  upon  the  question  of  form,  though  it  is  some- 
thing more  than  form,  it  is  to  a  certain  degree  a  question  of 
substance,  the  order  which  has  been  made  by  the  learned 
judge  in  the  court  below  (I  think  it  must  have  been  by  some 
accident,  probably  his  attention  was  not  called  to  the  cir- 
cumstance) is  utterly  inconsistent  with  the  rule  against  which 
the  plaintiffs  had  to  show  cause.  It  is  impossible  for  us  to 
maintain  that  order,  and  having  regard  to  *all  the  cir-  [474 
cumstances  of  the  case  I  entirely  agree  in  the  motion  that 
has  been  made  to  your  Lordships  by  the  Lord  Chancellor. 

Lord  O'  H agan  :  My  Lords,  I  am  entirely  of  the  same  opin- 
ion, and  any  observations  which  I  had  thought  of  submitting 
to  your  Lofdships  have  been  largely  anticipated,  especially 
by  my  noble  and  learned  friend  on  the  woolsack :  It  appears 
to  me  that  the  judgment  now  under  consideration  of  your 
Lordships  is  unmaintainable,  either  in  form  or  in  substance. 

It  is  a  judgment  which  not  only  ignores,  but  purports  to 
reverse,  a  finding  of  a  jury.  It  affects  to  enter  up  a  verdict 
in  opposition  to  their  verdict,  there  being  no  leave  reseiTed 
to  enter  it  up,  nor  any  consent  of  parties  for  that  purpose. 
And  this  is  done  on  a  conditional  order,  which  goes  merely 
for  a  new  trial.  I  think  that  the  order  subsequently  made 
to  enter  a  verdict  for  the  plaintiffs,  pronouncing  for  the  va- 
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lidity  of  the  will  of  which  probate  was  granted  in  August, 
1870,  and  directing  that  prooate  should  be  given  to  the  ex- 
ecutors, is  wholly  without  authority  or  precedent.  The 
ultimate  decision  dealt  with  the  matter  as  if  both  branches 
of  an  alternative  rule,  to  set  aside  a  verdict,  or  to  ent^r  up 
judgment  notwithstanding  a  verdict,  had  been  left  open. 
This  appears  to  me  to  have  been,  according  to  the  practice 
with  which  we  have  been  heretofore  familiar,  a  manifest 
irregularity,  and,  upon  that  ground,  I  am  quite  of  opinion 
with  the  noble  and  learned  Lords  who  have  already  ad- 
dressed the  House,  that  the  judgment  cannot  stand. 

Upon  the  matter  of  substance  I,  ^.Iso,  have  had  the  advan- 
tage of  looking  over  tha  notes  of  the  charge  of  the  learned 
judge,  and  I  have  fctiled  to  discover  any  misdirection  in  the 
course  of  that  charge.  The  learned  judge  appears  to  me,  in 
the  clearest  and  fairest  way,  to  have  submitted  to  the  jury 
all  the  facts  of  the  case  in  their  proper  relation  to  the  issues 
which  he  also  clearly  explained.  The  jurors  had  to  consider 
a  question  which  was  especially  one  for  their  consideration, 
and  they  only  were  competent  to  decide  it.  They  had  to 
decide  as  to  the  credibility  of  the  only  witnesses  who  spoke 
475]  to  the  material  facts  which  have  *been  assumed  as  the 
foundation  of  the  ruling  of  the  learned  judge.  The  wit- 
nesses who  spoke  to  those  facts  were  only  two  in  number, 
and  they  may  have  been  impeachable  in  various,ways,  as  to 
character,  manner,  and  demeanor,  and  other  considerations 
which  may  be  taken  into  account  by  a  jury  in  estimating 
the  value  and  sufficiency  of  evidence.  They  both  had  the 
deepest  interest  in  the  result,  and  the  question  was  whether 
their  evidence  was  satisfactory  on  those  points  which  the 
learned  judge  assumes  to  have  been  conclusively  demon- 
strated. 

My  Lords,  in  this  state  of  things,  without  giving  any  ab- 
solute opinion  upon  the  principle  enunciated  in  those  cases 
which  have  been  referred  to  by  my  noble  and  learned  friend 
the  Lord  Chancellor,  OuaTdhouse  v.  BlackbUrn  {')  and 
Atte7'  V.  Atkinson  ('),  and  deciding  whether  or  no  you  snould 
make  a  rigid  rule  as  to  the  assumption  from  certain  facts 
that  there  must  be  a  certain  result  in  law,  it  appears  to  me 
that  in  this  particular  case  the  principle,  good  or  bad,  does 
not  apply  at  all.  The  condition  of  applying  such  a  principle 
must  be  the  ascertainment  either  of  uncontradicted  facts,  or 
of  facts  so  proved  as  to  be  beyond  all  controversy.  In  this 
case  it  is  impossible  to  say  that  that  is  so.  It  is  impossible 
to  say  that  there  was  not  a  most  serious  question  of  fact  for 

0)  Law  Rep.,  1  P.  A  M.,  109.      '  («)  Law  Rep.,  1  P.  &  M..  665. 
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the  iury  to  determine,  and,  that  being  so,  it  appears'  t<>  me, 
ray  Lords,  that  the  learned  judge  not  only  did  not  ^o' wrong 
in  refusing  to  bind  the  consciences  of  tne  jury  by  a  strict 
conclusion  of  law,  but  that  he  would  have  done  wrong  if  ha 
liad  attempted  to  do  any  such  thing.  It  appears  to  me  tha^ 
a  direction,  such  as  has  been  contended  for  at  the  bar  of 
your  Lordships'  House,  to  the  jury  to  find  in  a  particular 
way  would  have  really  amounted  to  a  misdirection. 

Therefore,  my  Lords,  upon  the  whole,  whether  I  look  to 
the  form  of  the  judgment,  the  grounds  on  which  it  has  been 
pronounced,  the  circumstances  which  anteceded  it,  or  the 
substance  of  it  in  relation  to  the  conduct  of  the  case  before 
the  learned  judge  in  the  court  below,  I  think  that  is  not 
maintainable,  that  the  suggestion  which  has  been  made  by 
my  noble  and  learned  friend  on  the  *  woolsack  should  [476 
be  adopted,. and  that  the  verdict  is  pronounced  by  the  jury 
ought  to  stand. 

The  following  order  was  made : 

li  is  ordered,  That  the  order  of  the  Court  of  Probate 
of  the  18t7i  of  June,  1872,  complained  of  be  re- 
versed; and  that  the  rule  nisi  granted  by  the  said 
court  for  a  new  trial  be  discharged  with  costs: 
And  that  the  cause  be  remitted  ba/ik  to  the  said 
Court  of  Probate,  with  directions  to  make  such 
farther  order  a^  to  'recalling  probaie  of  th^  will 
of  Hugh  Harrison,  granted  on  the  Vdth  of  August, 
1870,  and  grarUing  fresh  probate  of  the  said  willy 
oinitting  me  residuary  cUiuse,  as  may  be  right 

Lords^  Journals,  16th  February,  1875. 

Solicitor  for  the  appellants :   J.  Whitehcmse. 
Solicitors  for  the  respondents :   Hughes  &  Son. 

See  2  Eng.  Rep.,  304  note  ;  4  Eng.  a/rt,  59  Missouri,  491 ;  Arthes  v.  Gilmore, 

Rep.,  710  note.  59  Missouri,  588;    BuUer  v.   Miller, 

A  deed  obti^ned  without  adequate  Irish  Rep.,  1  Eq.,  210. 
consideration  by  imposition  upon  an        A  decree  of  weakness  of  mind,  far 

imbecile  old  man  will  be  set  aside  :  below  wriat  may  be  necessary  to  justify 

BUifhford  v.  ChriHian,  1    Knapp  P.  a  commission  of  lunacy,  if  it  has  been 

<'.,  73  ;  DeeuA  v.  Phillips,  5  West  Vir-  taken  advantaf^e  of  to  obtain  the  exe- 

giuia,  168  ;    King  v.  Anderson,   Irisli  cution  of  a  deed,   will    be    sufficient 

Jlep.,  8  Eq.,  625,  reversing  S.  C.   Id.,  ground  for  setting    that  deed  aside  : 

147;  Wartemberg  v.  Spiegel,  31  Mich-  Blackford  v.   Christian,   1   Knapp  P. 

igan.  400.  C,  73  ;  1  Story's  Eq.  Jur.,  S§  234-239  ; 

But  the  inadequacy  must  be  gross  Eatan  v.  Eaton,  37  New  Jersey  Law 

and  such  as  to  shock  the  conscience  and  Rop. ,  109  ;  Butler  v.  Miller,  Irish  Rep. , 

confound  the  judgment  of  any  man  of  1  Eq.,  210  ;    King  v.  Anderson,  Irish 

common  sense:   WeiM  v.  Garman,  4  Rep.,  8  Eq.,  625,  reversing  S.  G.,  Id., 

Houston  (Del.),  125  ;  Roger  v.  Ochtree,  147. 
4  Houston  (Del.),  452  ;  Phillips  v.  Steio-        Where  the  issue  was  whether  a  grant- 
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or  was^gf 'ioplKi*  mind  or  not  when  he  KinUer,  43  Illinois,  272  ;  Luper  v.  l^av- 
executedf'.ttitf  conveyance,  and  as  to  lor,  47  Alabama,  221  ;  Buiidy  v.  Mc- 
ivi^at  cbnfltituted  sach  unsoundness  of    Knight,  48  Indiana,  502, 


^  -^  miftd  aj3  would  avoid  the  deed  at  law, 
•'•.*thg*court  charged  the  jury  that  the  per- 
':*/-^n  executing  such  a  deed,  must  be  in- 
•  *    capable  of  understanding  and  acting  in 
the  ordinary  affairs  of  life,  that  it  was 
not  necessary  that  he  should  be  with- 
out any  glimmering  of  reason,  and  that 
as  one  test  of  such  incapacity  the  jury 
were  at  liberty  to  consider  whether  he 
was  capable  of  understanding  what  he 
did  by  executing  the  deed  in  question 
when  its  general  purport  was  read  over 
to  him  ;  held  correct :  Ball  v.  Mannier, 
3   Bligh,  N.  S.,  1 ;   Eaton  v.   Eaton, 
37  New  Jersey  Law  Rep.,  109, 

Where  shortly  after  the  death  of  the 
testator  and  rejection  of  his  will  and 
granting  of  letters  of  administration  to 
her  sons-in-law,  his  widow,  aged  65,  ex- 
ecuted an  instrument  by  which  she  gave 
up  some  $25,000,  upon  a  bill  tiled  to  set  it 
aside,  held  that  the  administrators  held 
a  c<infidential  relation  to  the  widow 
which,  according  to  the  policy  of  the 
law,  forbids  that  a  fiduciary  should  re- 
ceive any  material  gratuity,  from  one 
whose  interests  are  entrusted  to  his 
care,  unless  it  appears  that  no  undue 
means  or  influence  were  used  to  induce 
the  gif|,  and  that  it  was  made  by  thef 
donor  voluntarily,  and  with  full  knowl- 
edge of  the  nature  and  extent  of  the 
act:  Statham  v.  Ferguson,  25  Qrattab 
(Va.),  28. 

Upon  the  evidence  the  court  held 
that  undue  influence  had  been  exerted 
on  the  widow,  and  that  she  was  not 
sufficiently  informed  of  the  value  of 
the  estate  or  of  her  rights  ;  and  there- 
fore, although  no  fraud  may  have  been 
intended,  the  deed  should  be  set  aside: 
JSUU/uim  V.  Ferguson,  25  Gratt.(Va.),  2^. 
But  in  order  to  justify  the  setting 
aside  of  a  deed  w/iere  no  undue  influ- 
ence is  showny  on  the  ground  of  mental 
incapacity  from  age,  it  must  be  shown 
that  the  grantor  was  affected  with  such 
a  degree  of  mental  weakness  as  to  ren- 
der liim  incapable  of  understanding 
and  protecting  his  own  interests.  The 
circumstance  that  his  mental  powers 
had  been  somewhat  impaired  by  age, 
is  not  suflicicnt,  if  he  still  retained  a 
full  comprehension  of  the  meaning, 
design  and  effect  of  his  acts :  WUey 
V.  Kindt,  66  Illinois,  25  ;  Lin(Uey  v. 
Lindsei/,  50  Illinois,  79 ;  Clearwater  v. 


The  fact  that  the  legatee  was  pre- 
sent when  the  will  was  drawn  and  in- 
terfered, and  that  the  scrivener  was  told 
to  draw  the  will  as  the  legatee  directed, 
is  evidence  of  undue  influence.  A  sub- 
scribing witness  may  be  asked  whether 
he  was  not  told  at  the  time  to  refuse  to 
attest  the  will :  Krepps  v.  Krepps,  4 
Brewster  (Pa.),  38. 

As  undue  influence  is  a  fraud,  mere 
suspicion  of  it  is  not  enough,  but  ac- 
tual proof  must  be  produced  :  Mc  Clure 
V.  Mansell,  4  Brewster,  119  ;  Bundy  v. 
McKnight,  48  Indiana,  502. 

Importunate  persuasion  from  which 
a  deKcate  mind  would  shrink  will  not 
invalidate  a  devise.  To  establish  un- 
due influence  there  must  be  proof  of 
fraud,  threats  or  misrepresentations, 
undue  flattery  or  physical  or  moral 
coercion,  so  as  to  destroy  the  testator's 
free  agency,  operating  as  a  present  con- 
straint at  the  making  of  the  will. 
Neither  general  bad  treatment  nor 
general  kindness  is  evidence  of  undue 
influence,  unless  shown  to  be  part  of 
a  crafty  arrangement  to  procure  a  will : 
Tawney  v.  Long,  76  Penn.  St.  R.  106  ; 
Rabb  V.  Graham,  43  Indiana,  1 ;  Bundy 
V.  McKnight,  48  Indiana,  502. 

The  natural  influence  of  association 
and  intercourse  is  not  undue  influence  : 
McClure  v.  Mansell,  4  Brewster,  119. 

Influences  that  may  be  fairly  and  rea- 
sonably used,  to  induce  a  person  to 
make  a  will,  must  be  fair  and  reason- 
able :  Bundy  v.  McKnight,  48  Indiana, 
502. 

It  has  been  held  that  if  the  minister 
of  a  church  draws  a  will  for  a  testatrix 
to  whom  he  stands  at  the  time  in  the 
intimate  and  confidential  relation  of  a 
spiritual  adviser  and  pastor,  under  the 
bequests  of  which  both  he  and  his 
church  take  a  pecuniary  benefit,  it  will 
not  invalidate  the  will  without  proof 
that  she  was  at  the  time  of  doubtful 
testamentary  capacity  :  Bussell  v.  Rus- 
sell's admrs.,  3  Houston  (Del.),  103. 

But  see  1  Story's  Eq.  Jur.  g§  307-328  ; 
Kerr  on  Frauds,  192,  lat  Am.  ed. ;  Norton 
V.  Reilly,  2  Eden,  286  ;  Iluguenin  v.  Bas- 
ley,  14  Vesey,  273 ;  Middleton  v.  8h4Lr- 
hurn,  4  Younge  &  Coll.  Exch. ,  358  ;  Id., 
593  ;  Nottidge  v.  Prince,  2  Giffard,  240  ; 
Matter  of  Metcalfe,  2  De  Gex,  Jones  & 
Smith,  123;  I'hompson  v.  Ilejfernnn,  4 
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I>rury  &  Warren,  286 ;  Whpte  v.  Meade, 
2IrialiEq.  R.   420. 

No  legal  presumption  of  nndue  in- 
fluence arises  from  tlie  fact  that  the 
testator  \f  as  on  his  death  bed,  and  sur- 
rounded by  certain  of  his  children  who 
are  principally  benefited  by  the  will, 
while  the  plaintiff  contesting  the  will, 
also  a  child  of  the  testator,  was  ab- 
sent :  JSundy  v.  McKnight,  48  la.,  502. 

In  order  to  constitute  undue  influence 
it  must  be  such  an  influence  as  in  some 
d^ree  destroys  the  free  agency  of  the 
testator,  and  constrains  him  to  do  what 
was  against  his  actual  will  or  intention, 
and  which  he  was  unable  to  refuse  or 
too  weak  to  resist.  It  must  be  such  an 
influence  as  to  deprive  the  testator  of 
the  exercise  of  his  free  will :  Marvin  v. 
Marvin,  5  N.  Y.  Supreme  Court  Re- 
ports, 429  note,  Ck)urt  of  Appeals ;  S.  C, 
a  Abb.  Court  of  Appeals  Dec.,  192; 
(Gardner  v.  Gardner,  34  New  York 
Rep.,  155 ;  Seguin  v.  Seguin,  4  Abb. 
Court  Appeals  Dec.,  191 ;  8Keyes,  663  ; 
J^exsen  v.  Nexaen,  3  Abb.  Court  Ap- 
peals Dec.,  360;  Tavmey  v.  Long,  76 
Penn.  St.  Rep.,  106;  LeeperY.  Ta/ylor, 
47  Alabama,  221 ;  RaJbb  v.  Qraham,  43 
Indiana,  1 ;  Bundy  v.  McKnight,  48 
Indiana,  602. 


Although  a  will  were  drawn  by  the 
principal  beneficiary  under  it,  and  the 
testatrix  were  able  to  read  writing, 
and  of  sufficient  capacity  to  transact 
business  and  yet  did  not  read  it,  it  may 
be  inferred,  from  circumstances,  that 
she  was  acquainted  with  the  contents 
of  it :  Nexwn  v.  Nexsen,  3  Abb.  Court 
Appeals  Dec.,  360;  Clarke  v.  Clarke^ 
Irish  Rep.,  2  Com.  Law,  395. 

The  party  from  whom  a  deed  was 
procured  by  fraud  or  undue  influence, 
or  the  heirs  or  next  of  kin  of  a  person 
induced  to  execute  a  will  by  fraud  or 
undue  influence  will  be  barred  by  laches 
or  unreasonable  delay  in  applying  for 
relief  :  Hciden  v.  Meadows,  31  Wiscon- 
sin, 284;  Gould  v.  Govld,  3  Story's 
Rep.,  516. 

In  Holden  v.  Meadows,  31  Wisconsin, 
284,  a  doubt  was  expressed  whether  a 
court  of  equity  could  relieve  from  a 
will  procured  by  nndue  influence  and 
whether  the  remedy  was  not  in  the 
Probate  Court  by  opposing  probate  of 
the  will :  See  also  1  Story's  Jur.,  §  184 
Gould  V.  Govld,  3  Story's  Rep.,  616 
Gaines  v.   Oheu>,  2  How.  U.  S.  619 
Middleton  v.  Sherbumt  4  Y.  &  Coll, 
Exch.,  358,  693. 
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[Law  Reports,  2  Scotch  Appeals,  409.] 
March  11,  1876. 

409]  *The  Lord  Advocate,  Appellant ;  and  Clyde  Steam 
Navigation  Company,  et  al.y  Respondents. 

17  c&  18  VUt,  e,  104 — Ship  Measurement — Awning  over  Main  Deck — Thnnagie. 

Where  over  the  mam  deck  of  a  ship  there  was  a  coveriiig  or  awning  open  at  the 
sides,  and  unfit  for  the  carriage  of  carffo,  passengers,  or  crew,  it  was  hsld  by  the 
House,  affirming  the  decision  appealed  from,  that  tonnage  was  not  chargeable  in  re- 
spect of  such  covering  or  awning  as  if  it  were  a  third  deck : 

Per  Thb  Lord  CnAifCELLoa:  I  am  of  opinion  that  the  ship  in  this  case  has  not 
a  third  deck,  available  for  cargo,  or  for  the  berthing  or  accommodation  of  passengers 
or  crew. 

Fer  Lord  O'Hagar  :  The  measurement  of  the  ships  tonnage  should  be  in  accord- 
ance with  her  carrying  capacity. 

By  the  Merchant  Shipping  Act,  1854  (*),  it  is  enacted  that 
if  a  vessel  has  a  third  deck,  the  tonnage  between  it  and  the 
tonnage  deck  shall  be  ascertained  in  the  mode  prescribed  by 
the  statute  (4th  and  6th  sub-divisions  of  the  21st  section). 

The  Lord  Advocate,  on  behalf  of  the  Board  of  Trade  and 
the  Commissipners  of  Customs,  instituted  the  present  suit  in 
February,  1872,  to  have  it  declared  that  the  tonnage  of  the 
respondent's  steamship  the  Bear,  of  Glasgow,  was  erro- 
neouslv  computed  at  an  amount  under  the  proper  tonnage 
thereof  as  ascertained  by  the  official  surveyor. 

The  condescendence  alleged  that  the  vessel  was  a  three- 
decked  ship ;  the  fact,  however,  being,  that  she  had  but 
.  two  complete  decks  ;  and  over  the  main  deck,  between  the 
raised  poop  and  the  raised  forecastle,  a  covering,  or  awn- 
ing, termed  an  upper  or  third  deck,  not  available  for  cargo 
or  stores,  nor  fitted  for  the  berthing  or  accommodation  of 
passengers  or  crew,  though  useful  in  other  respects. 

The  Clyde  Company  put  in  their  defence,  and  the  case 
410]  came  ^before  Lord  Gifford  (Ordinary),  who  remitted 
the  inquiry  to  Mr.  Mumford,  Lloyd's  surveyor  at  Glasgow, 
to  examine  the  state  of  the  main  deck  of  the  Bear,  and  the 
erections,  structures,  and  coverings  thereon,  so  far  as  the 

(»)  17  <fe  18  Vict.  c.  104. 
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same  bore  upon  the  question  as  to  the  measurement  of  the 
reffistered  tonnage. 

Mr.  Mumford  drew  up  an  elaborate  report.     The  follow- 
ing are  extracts : 


The  upper  or  third  deck  does  enable  the  ship  to  carry  cargo  on  most  parts  of  the 
nudn  deck  with  greater  safety  than  if  it  was  without  the  protection  afforded  by  ii. 
The  upper  deck,  however,  being  separated  in  two  places  oy  gaps  made  quite  across 


the  vessel,  and  of  the  respective  width  of  IS  fL  6  in.  and  8  ft  6  in.,  is  not  practically 
a  complete  deck  for  all  purposes  of  safety  to  ship  and  cargo ;  the  hatches  and  doors 
referred  to,  not  being  efficiently  secured,  would  admit  of  leakage  in  the  wake  of 
these  openings. 

This  deck  being  separated  by  openings  completely  across  the  vessel,  and  these 
openings  being  provided  with  planks  and  hatches  unsuitable  to  any  weather  deck,  which 
are  not  fastened  down  or  renaered  watertight,  I  do  not  consider  it  a  continuous  deck. 
The  want  of  strength  and  efficiency  of  the  gangway  doors,  and  the  position  of  the 
steerage  side  scuttles  in  the  Bear,  would  therefore  prevent  her  from  being  loaded 
down,  as  a  three^ecked  ship,  with  well  secured  ports,  may  with  safety  be  laden  and 
sent  to  sea.     If  loaded  regardless  of  these  points  the  vessel  would  be  unseaworthy. 

The  shipowners  were  desirous  to  Have  a  proof ;  but  this 
was  opposed  by  the  Lord  Advocate — and  the  Lord  Ordinary 
refused  it,  pronouncing  his  judgment  on  Mr.  Mumford' s  re- 

Sort.  His  Lordship  held,  that  *'the  space  above  the  main 
eck  intervening  between  the  aft  end  of  the  forecastle  and 
the  front  of  the  poop  ought  not  to  be  measured  or  included 
as  part  of  the  register  tonnage  of  the  Bear." 

The  Lord  Advocate  reclaimed  to  the  Second  Division, 
who  affirmed  the  Lord  Ordinary's  interlocutor  (*). 

In  support  of  the  appeal  to  the  House  of  Lords,  Tlie  At- 
torney-Ueneral  Q,  The  Lord  Advocate  ("),  The  Solicitor- 
Oeneral{*),  and  Mr.  Beasley,  appeared. 

Mr.  SotUhgate^  Q.C.,  and  Mr.  JS.  Kay^  Q.C.  were  heard 
for  the  respondents. 

^At  the  close  of  the  argument  the  following  opinions  [41 1 
were  delivered  by  the  Law  Peers : 

The  Lord  Chancellor  (•) :  My  Lords,  the  ground  upon 
which  the  rectification  of  the  register  is  asked  for,  is  that  the 
Bear  has  a  spar  deck  above  the  main  deck,  and  that  the 
space  between  the  main  deck  and  this  spar  deck  ought  to  . 
be  measured,  in  accordance  with  the  rules  contained  in  the 
Merchant  Shipping  Act  of  1854.  The  5th  sub-division  of  the 
21st  section  of  that  act  provides  that  "  if  the  ship  has  a  third 
deck,  commonly  called  a  spar  deck,  the  tonnage  of  the  space 
between  it  and  the  tonnage  deck  shall  be  ascertained."  Then 
follow  certain  rules  for  measurement.  The  question  is,  has 
the  Bear  a  tliird  deck,  commonly  called  a  spar  deck  ?  The 
condescendence  of  the  appellant  affirms  that  she  has. 

(')  3d  Series,  vol.  xi.,p.440.  (*)  Sir  John  Holker,  Q.C. 

e')  Sir  Richard  Bgffijallay,  Q,C.  (^)  Lord  Cairns. 

<')  Mr.  Gord<m,  Q.C. 

12  Eng.  Rep.  14 
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No  proof  was  allowed  to  the  respondents,  although  they 
desired  to  have  a  proof ;  but  the  case  was  by  an  interlocutor 
of  the  18th  of  May,  1872,  remitted  tp  Mr.  Mumford,  Lloyd's 
surveyor  at  Grlasgow,  to  examine  the  Bear,  and 

to  report  as  to  the  state  and  position  of  the  main  deck,  and  of  the  erections,  struc- 
tjires,  and  coverings  tliereon,  as  far  as  the  same  relate  to  the  question  as  to  the 
measurement  for  the  registered  tonnage. 

Under  this  remit  Mr.  Mumford  made  his  report,  and  the 
statements  in  that  report,  and  the  model  referred  to  in  it, 
are  the  only  materials  before  your  Lordships  as  regards  the 
facts  of  the  case.     It  appears  from  this  report  that 

the  deck  in  question  being  separated  by  openings  completely  across  the  vessel,  and 
those  openings  being  provided  with  planks  and  hatches  unsuitable  to  any  weather 
deck,  which  are  not  fastened  down  or  rendered  water-tight, 

is  not  considered  by  Mr.  Mumford  to  be  a  continuous  deck. 
The  report  further  states  that 

the  doors  are  not  fitted  so  as  to  be  water-tight  against  any  pressure,  and  the  planks, 
top-sills  of  the  doors,  <&c.,  covering  the  cuttings  in  the  deck,  are  not  made  to  fit  so 
as  to  be  efficacious  in  sheltering  the  cargo  beneath  them.  A  three-decked  ship  is 
usually  loaded  down,  so  that  her  main  or  middle  deck  amidships  is  at  or  below  her 
water-line ;  the  usual  custom  being  that  her  submerged  side  amidships,  measured  from 
419]  the  top  of  the  upper  deck  ftt  the  side  to  the  water-line,  ^should  be  three  inches 
to  every  foot  of  her  depth  of  hold.  The  want  of  strength  and  efficiency  of  the 
gangway  doors,  and  the  position  of  the  steerage  side-scuttles  in  the  Bear,  would 
therefore  prevent  her  from  oeing  loaded  down  as  a  three-decked  ship.  If  loaded  re- 
gardless of  these  points  the  vessel  would  be  unseaworthy. 

I  think  it  clear  that  the  kind  of  upper  or  spar  deck  men- 
tioned in  the  act  of  Parliament  is  a  continuous  deck  ^rom 
stem  to  stern,  fastened  down  and  water-tight,  sealing  up  the 
cylinder  formed  between  the  two  decks,  and  making  it  a  fit 
place  for  the  stowage  of  cargo,  like  a  hold. 

In  the  case  of  the  Bear,  the  upper  deck  plays  rather  the 
part  of  a  covering  platform  for  the  main  or  tonnage  deck. 
This  covering  is  fixed  for  a  certain  distance.  But  in  this 
covering  there  are  two  gaps  made  quite  across  the  vessel, 
one  before  and  one  behind  the  funnel,  and,  as  Mr.  Mumford 
observes,  the  deck  is  not  practically  a  complete  deck  for  all 
purposes  of  safety  to  the  ship  and  cargo.  The  Bear  being  a 
steamer  used  for  coasting  purposes,  and  chiefly  for  the  con- 
veyance of  cattle,  this  which  is  called  a  deck  is  in  reality  a 
covering  run  along  the  ship,  above  and  parallel  to  the  main 
deck,  for  the  purpose  of  affording  shelter  against  weather, 
and  at  the  same  time  afl:'ording  a  platform  along  which  the 
crew  can  pass  in  navigating  the  ship.  The  cargo  between 
this  covering  and  the  main  deck  is  not  cargo  stowed  and 
sealed  up  in  a  hold,  but  is  deck  cargo  protected  against 
the  weather. 

I  am  therefore  of  opinion  that  the  Bear  has  not  a  third 
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deck,  commonly  called  a  spar  deck,  within  the  meaning  of 
sub-division  5  of  sect.  21. 

But  it  was  contended  that  the  register  tonnage  should  be 
increased  under  sub-division  4  of  the  same  section. 

It  appears  to  me  that  the  condescendence  and  pleas  in  law 
are  confined  to  the  case  advanced  under  the  6th  sub-division 
of  sect.  21,  to  which  I  have  referred.  But,  even  if  this  were 
not  so,  the  argument  under  the  4th  sub-division  does  not  ap- 
pear to  me  to  be  capable  of  being  supported.  The  part  of 
the  deck  undemeatli  the  movable  covering  cannot  in  any 
sense  be  called  a  *'  permanent  closed-in  space  on  the  upper 
deck,  available  for  cargo."  It  is  the  whole  of  the  deck  un- 
derneath the  covering,  and  there  is  no  inclosure  or  separa- 
tion of  one  part  of  the  deck,  cutting  it  off  from  the  rest  of 
the  deck,  nor  is  it  a  ''space  available  for  cargo,"  in  the 
*sense  in  which  cargo  is  used  for  the  purpose  of  meas-  413] 
iirement.  The  cargo  underneath  the  covering  would  be  deck 
cargo  merely.  Neither  is  it  "space  available  for  the  berth- 
ing gr  accommodation  of  passengers  or  crew ;"  nor  is  it  sug- 
gested that  it  has  ever  been  used  for  that  purpose. 

On  the  whole,  I  am  of  opinion  that  this  appeal  fails,  and  I 
submit  to  your  Lordships  that  it  ought  to  be  dismissed 
with  costs. 

LoBD  Hatiierley  :  My  Lords,  the  onus  of  proof  rests  in 
a  very  peculiar  manner  in  this  case  upon  the  pursuer,  be- 
cause he  seeks  to  alter  a  survey  made  by  an  official  surveyor. 
Therefore  to  decide  against  the  respondents  would  be  in 
effect,  as  it  seems  to  me,  not  only  to  disregard  Mr.  Mum- 
ford's  report,  but  to  disregard  the  view  of  the  surveyor  who 
originally  surveyed  the  ship,  and  who  certainly  did  not  then 
think  of  including  these  erections  as  coming  within  either 
the  4th  or  the  6th  sub-sections  of  the  21st  clause  of  the  Mer- 
chant Shipping  Act. 

Lord  O  Hagan  :  My  Lords,  I  am  of  the  same  opinion.  I 
have  not  been  at  all  affected  by  the^considerations  of  public 
policy  and  the  possible  results  of  bur  decision,  one  way  or 
the  other,  which  have  been  pressed  upon  us,  mainly  by  the 
Attorney-General.  Such  considerations  may  sometimes,  but 
very  rarely,  be  regarded  as  throwing  light  on  the  terms  of  a 
statute  when  obscure.  But  here  we  have  nothing  to  do  but 
to  apply  to  the  facts  the  plain  words  of  the  enactment, 
whatever  may  be  the  consequences  either  to  the  revenue  or 
to  the  mercantile  community. 

The  report  of  Mr.  Mumford  seems  to  me  to  conclude  the 
case  on  both  its  branches*  He  is  the  sole  witness ;  an  ex- 
pert named  by  the  court,  and  appealed  to  for  his  judgment 
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by  both  parties.  The  Crown  officials  cannot  object  to  his 
competency  and  correctness,  for  they  have  insisted  that  by 
his  evidence  alone  the  matter  should  be  determined ;  and, 
if  it  is  to  be  relied  on,  the  Bear  is  not  a  three-decked  ship, 
according  to  the  contention  of  the  appellant.  In  her  orig- 
inal certificate  of  registry  she  was  described  as  a  two-decked 
ship,  and  rightly  so  described  if  Mr.  Mumford  is  warranted 
414]  *in  saying  that  her  awning  deck  is  not  a  continuous 
deck,  is  not  that  which  is  commonly  called  a  spar  deck, 
and,  therefore,  does  not  constitute  a  third  deck  within 
the  meaning  of  the  statute.  He  makes  this  still  more  clear 
when  he  states  that  the  Bear  cannot,  without  becoming  un- 
seaworthy,  be  loaded  as  a  three-decked  ship ;  and  ii  she 
cannot,  it  would  seem  that  the  measurement  of  her  tonnage 
should,  in  fairness  as  well  as  in  accordance  with  the  terms 
of  the  statute,  be  proportioned  to  her  carrying  capacity, 
and  that  she  should  oe  dealt  with  as  a  two-decked  vessel. 

I  was  struck  by  an  observation  of  the  Attorney-Greneral, 
with  reference  to  the  danger  of  allowing  shipowners  to  es- 
cape their  proper  liabilities  by  leaving  portions  of  their 
vessels  in  an  imperfect  state,  so  as  to  keep  them  unreached 
by  the  exact  description  of  the  statute,  and  yet  to  make 
tnem  available  for  profit  on  occasion.  I  am  not  prepared  to 
say  that  such  a  danger  may  not  arise,  and  that  such  an 
evasion  ought  not,  if  possible,  to  be  prevented.  But,  in  this 
case,  I  do  not  find  any  proof  of  a  purpose  of  the  kind.  The 
respondents  deny  it,  and  the  sole  witness,  Mr.  Mumford, 
does  not  allege  it.  Upon  his  testimony  it  seems  impossible 
to  hold  that  there  is,  in  the  place  to  which  the  question  has 
reference,  a  space  "permanently  closed  in"  and  suitable  for 
the  recei)tion  of  ''cargo  or  stores"  or  ''the  berthing  or  ac- 
commodation" of  human  beings.  This  is  made  clear  by  the 
report,  which  described  the  place  as  in  a  condition  wholly 
unfitting  it  for  the  reception  of  perishable  goods  or  the  sai'o 
and  reasonably  comfortable  lodgment  of  passengers  or  sail- 
ors. By  that  report  the  Crown  has  elected  to  stand,  exclud- 
ing all  access  to  other  evidence  and  means  of  information  ; 
and,  according  to  its  findings,  I  think  that  the  judgment  of  • 
the  Court  of  Session  was  perfectly  correct,  and  ought  to  be 
affirmed. 

Interlocutors  affirmed^  and  appeal  dismissed* 
with  costs. 

Agent  for  the  appellant :   The  Solicitor  of  Customs, 
Agents  for  the  respondents  :  Grahames  &  Wardlaw, 
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*Mr.  Symington  (the  Husband),   Api)ellanfc;  Mrs.  [415 
Symington  (the  Wife),  Respondent. 

Judicial  Separation  for  ffttabancTs  Adultery — Oustody   of  the   Children — No 

Oeneral  Rme. 

Per  Thb  Lord  Chancellor  (Lord  Cairns)  :  The  act  of  Parliament  (^)  has  given  the 
coort  the  widest  discretion  to  weigh  the  comparative  advantages  or  disadvantages  of 
giving  the  custody  of  all,  or  of  any  of  the  children,  to  tlie  one  parent,  or  to  the  other ; 
and  I  am  at  a  loss  to  conceive  how  any  general  rule  can  be  laid  down.  It  is  the 
duty  of  the  court  to  consider  all  the  circumstances  of  the  particular  case. 

Tha  Sons  committed  to  the  Father— The  Daughters  to  tlie  Modier, 

Per  The  Lord  Chanokllor  :  Grave  as  the  offence  in  this  case  js'as,  there  appears 
to  be  no  continuance  of  immorality.  It  i»  proved  that  the  husband  is  affectionately 
attached  to  his  children,  and  has  always  been  so.  He  is  engaged  in  a  profitable 
business.  1  cannot  perceive  that  an  order  which  should  take  from  him  the  custody 
of  his  sons  would  be  conducive  to  their  future  welfare.  It  is  a  very  different  matter 
with  regard  to  the  daughters.  Their  mother,  against  whom  nothing  has  been  proved, 
is  the  natural  person  to  have  their  custody. 

Per  Lord  O'Hagan  :  The  father  did  not  lead  an  openly  immoral  life,  but  had  the 
character  of  a  religious  and  upright  man.  He  had  a  genuine  love  for  his  children, 
and  exhibited  a  watchful  care  of  them;  and  there  does  not  seem  any  reasonable 
ground  for  anticipating  that  the  male  children  will  be  injured  if  their  custody  be  with 
their  &ther ;  especially  as  they  are  of  sufficient  age  to  be  kept  at  school. 

Per  Lord  Selbornb  :  Looking  to  the  moral  interest  of  these  boys,  I  am  not  satis- 
fied that  it  will  be  compromised  by  leaving  them  in  the  care  of  him  who  is  their 
natural  and  legal  guardian,  and  on  whom  their  material  interest  must  mainly  depend. 

The  marriage  of  the  above  parties  took  place  in  July, 
1860.  At  the  husband's  residence,  near  Glasgow,  they  lived 
together  harmoniously  and  aflfectionately  for  ten  years ;  and 
there  are  now  five  children,  three  sons  and  two  daughters, 
of  the  marriage. 

In  October,  1870,  the  wife's  health  declining,  her  husband 
charged  her  with  insobriety ;  and  in  January,  1871,  he  de- 
sired her  to  leave  him.  She  complied,  and  took  lodgings  in 
Glasgow.  The  fact,  however,  turned  out  to  be  that  the  hus- 
band had  by  this  time  formed  an  improper  connection  with 
the  family  nurse,  a  girl  *of  sixteen,  who  was  after-  [416 
wards,  for  purposes  of  concealment,  sent  pregnant  to  Ireland, 
where  she  was  delivered  of  a  child,  the  result  of  the  hus- 
band's adultery. 

On  the  31st  of  October,  1871,  an  agreement  was  entered 
into  between  the  parties,  and  the  wife  returned'  to  her  hus- 
band's house  in  the  beginning  of  1872 ;  but,  soon  finding  her 
S^sition  unbearable,  she  a^in  departed.  On  the  29th  of 
ctober,  1872,  she  wrote  to  her  husband,  saying  that  "cer- 

0)  24  <t  26  Vict.  c.  86,  8.  9. 
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tain  facts  (*)  had  come  to  her  knowledge  which  would  pre- 
vent her  returning  to  his  house,  and  she  was  glad,  therefore, 
that  he  proposed  that  they  should  live  separate." 

The  subsequent  negotiations  having  failed,  the  wife,  on  the 
3d  of  April,  1873,  commenced,  in  the  Court  of  Session,  the 
present  suit  against  her  husband  for  judicial  separation,  by 
reason  of  his  adultery,  praying  also  alimony,  payable  half- 
yearly. 

The  husband  in  his  pleadings  denied  the  adultery,  but 
charged  his  wife  "with  beiog  in  the  habit  of  indulging  in 
narcotics  and  alcoholic  liquors  to  excess." 

Upon  consideration  of  the  evidence  the  Lord  Ordinary  (*) 
held  that  the  alleged  adultery  was  not  proved  ;  and  he  there- 
fore sustained  the  husband's  defence;  but  against  this  de- 
cision the  wife  appealed  to  the  First  Division,  who  recalled 
the  Lord  Ordinary*  s  interlocutor,  and  found  that  the  alleged 
adultery  was  proved ;  that  the  wife  had  full  liberty  to  nve 
separate  from  her  husband,  whom  they  ordered  "  to  separate 
himself  from  her,  a  mensd  et  thoro^  in  all  time  coming ;  find- 
ing him  also  liable  to  make  payment  to  her  of  £100  for 
alimony  yearly,  at  Whitsunday  and  Martinmas.  The  court 
further  found  the  wife  entitled  to  the  custodj  of  the  children 
during  their  respective  pupillarities,  requinng  the  husband 
to  deliver  them  up  to  her  lorthwith,  and  to  pay  her  £25  per 
annum  for  each  of  them  ('). 

Against  this  judgment  the  husband  appealed  to  the  House, 
having  for  his  counsel 

•The  SoUcitor-Oeneral  (')  and  Dr.  Spinks,  Q.C.,  who  con- 
417]  tended  *that  the  evidence  of  adultery  by  the  husband 
was  insufficient ;  that  he  had  good  grounds  for  his  allega- 
tions against  the  wife  ;  and  that  he  ought  not  to  be  deprived 
of  the  custody  of  his  children. 

Mr.  Cotton,  Q.C.,  and  Mr.  Thesiger^  Q.C.,  were  heard  for 
the  respondent. 

The  following  opinions  were  delivered  by  the  Law  Peers : 
The  Lord  Chancellor  (') :    My  Lords  it  is  seldom  that 
there  comes  before  your  Lordships  for  decision  a  case  so  in- 
tensely painful  in  all  its  details  as  the  ^present — painful  to 
read,  and  painful  to  speak  of. 

Having  considered  with  great  care  the  evidence  as  to  adul- 
tery, I  am  bound  to  say  that  it  leaves  no  doubt  whatever 

(>)  Doubtless  having  reference  to  the  (3)  See  Court  of  Session  Cases,  4th 
nurse.  Series,  vol.  i.,  p.  871. 

(2)  Lord  Shand.  (<)  Sir  John  Holker,  Q.C, 

(*)  Lord  Cairns. 
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upon  my  mind  that  the  charge  was  established ;  and,  indeed, 
your  Lordships  upon  this  point  did  not  call  upon  the  coun- 
sel for  the  respondent  to  address  you ;  the  adultery  taking 
the  form  of  seduction  in  the  conjugal  mansion  of  a  girl  of  the 
age  of  seventeen  or  eighteen,  who  was  acting  at  the  time  as 
the  nurse  or  caretaker  of  the  children. 

The  question  arose  whether  this  adultery  was  proved 
merely  bv  the  evidence  of  the  girl  to  whom  I  refer,  or 
whether  her  evidence  was  corroborated  by  any  further  testi- 
mony. As  regards  the  evidence  of  the  girl,  although  the 
Lord  Ordinary  did  not  think  it  right  to  grant  a  decree  for  a 
divorce,  he  nevertheless  stated,  after  having  had  the  advan- 
tage of  hearing  and  observing  her  demeanor,  tliat  she  gave 
her  evidence  with  modesty  and  propriety,  and,  as  I  infer 
from  his  words,  in  a  manner  which  convinced  him  that  she 
was  not  departing  from  truth ;  and  furtlier,  with  regard  to  her 

feneral  character,  we  have  had  what  may  be  termed,  per- 
aps,  undesigned  testimony  from  another  witness  whose 
general  intervention  in  the  matter  was  such  as  to  identify 
er  to  a  great  extent  with  the  appellant — I  mean  Miss 
Walker,  who,  writing  to  the  grandmother  on  the  occasion  of 
the  girl  being  sent  to  her,  said  this : 

"Your  granddaughter  Lizzie,  who  has  lived  with  us  for 
four  years,  and  who  dui'ing  that  time  has  conducted  herself 
with  rectitude  and  propriety,  and  ^awakened  in  all  [418 
our  hearts  a  tender  and  sincere  interest  in  her  happiness  and 
welfare,  has  in  some  way  unknown  to  herself  fallen  into  the 
sad  position  of  being  about  soon  to  become  a  mother." 

We  have,  therefore,  both  from  the  Lord  Ordinary,  and  from 
the  main  witness  for  the  appellant,  the  strongest  testimony 
to  the  general  good  character  of  this  girl. 

But,  my  Lords,  is  it  the  case  that  there  is  any  want  of 
corroboration  of  the  story  which  this  girl  has  told  clearly, 
distinctly,  and  cojisistently,  so  far  as  the  story  itself  is  con- 
cerned 1  I  think  there  is  the  strongest  corroboration,  arising 
from  the  conduct  of  the  appellant  himself.  There  is  the  im- 
probability that  any  person  but  the  appellant  could  have 
been  the  father  of  the  child  of  this  girl.  There  was  no  male 
person  but  himself  residing  in  the  house  where  the  husband 
and  vdfe  lived.  The  girl  does  not  appear  to  have  been  in 
the  habit  of  associating  with  any  male  acquaintance  out  of 
doors ;  and  although  there  appears  to  have  been  the  greatest 
anxiety  to  trace  her  in  all  her  movements  about  the  time 
that  her  pregnancy  would  have  occurred,  those  who  so 
traced  her  appear  to  have  utterly  failed  to  suggest  any  sin- 
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gle  person  other  than  her  master  through  association  with 
whom  the  event  of  her  pregnancj  could  have  occurred.  I 
will  further  remind  your  Lordships  of  the  appellant's  con- 
duct when  the  pregnancy  of  this  girl  was  discovered.  He 
became  immediately  most  anxious  to  obtain  a  letter  from  her 
which  upon  the  face  of  it  should  declare  that  no  person  at 
Nyeholm  (*)  was  the  father  of  the  child.  The  girl  appears 
in  the  first  instance  to  have  demurred  to  making  a  statement 
of  the  kind,  but  she  was  urged  to  do  so  both  by  the  appel- 
lant and  also  by  Miss  Walker  acting  on  his  behalf ;  and 
finally,  after  she  had  passed  from  Scotland  into  Ireland, 
and  was  on  the  point  of  being  placed  with  her  grandmother, 
she  wrote  a  letter,  under  the  ej^e  and  at  the  instance  of  Miss 
Walker,  in  a  form,  and  gave  it  to  Miss  Walker  in  a  way, 
which  would  lead  any  person  observing  it  to  imagine  that  it 
had  been  written  voluntarily  by  her  when  she  was  at  a  dis- 
tance from  Miss  Walker,  and  sent  by  her  from  Ireland. 
Then  we  have  that  most  remarkable  statement  in  the  evi- 
dence of  Miss  Walker,  that  the  moment  she  received  this 
letter  she  handed  it  to  the  appellant  for  the  purpose  of  the 
419]  appellant  handing  it  to^his  professional  agent,  before 
a  word  of  accusation  haS  been  said  against  the  appellant,  in 
order  that  he  might  be  armed  with  this  letter  to  answer  the 
accusation  which  he  clearly  anticipated  would  be  advanced 
against  him. 

Miss  Walker  urged  from  time  to  time  that  the  grand- 
mother and  the  relatives  of  the  girl  should  extract  from  her 
a  statement  as  to  who  was  the  father  of  the  child — a  matter 
which  ought  to  have  been  of  complete  indifference  to  Miss 
Walker,  and  also  to  the  appellant  if  he  was  innocent. 

Mrs.  Symington  having  left  her  husband's  house  to  reside 
with  her  brother,  she  some  months  afterwards,  on  the  31st 
of  October,  1872,  met  her  husband  for  the  purpose  of  arrang- 
ing terms  by  which  she  might  resume  her  residence  with 
liim.  At  the  time  she  had  left  the  house  there  had  been  no 
suspicion  of  any  pregnancy  of  this  girl,  or  indeed  of  any- 
thing actually  wrong  having  occurred  between  the  girl  and 
the  appellant.  About  a  week  before  this  31st  of  October  a 
medical  man,  after  an  examination  of  the  girl,  had  reported 
her  to  be  pregnant,  and  thereupon  steps  were  taken  for  pass- 
ing her  over  to  her  own  relatives,  who  lived  in  the  north  of 
Ireland.  At  the  meeting,  the  husband  concealed  from  the 
wife  that  the  children  had  lost  the  person  under  whose  care 
they  had  been,  and  that  she  had  left  the  house.  Is  there 
any  theory  on  which  this  reticence  on  the  part  of  the  hus- 

(})  The  residence  of  the  parties. 
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band  can  be  accounted  for,  except  the  theory  of  conscious 
guilt?  And  yet  the  pleading  of  the  husband  represented 
her  as    satisfied  that  the  imputations    against    him  were 

groundless,  when  the  occurrence  which  of  all  others  would? 
ave  shown  those  imputations  to  be  well  founded  had  been 
absolutely  concealed  by  him. 

When,  subsequently,  Mrs.  Symington  appears  to  have 
come  into  contact  with  Miss  Walker,  and  to  have  inquired, 
or  to  have  been  informed,  about  this  girl,  she  was  then  told 
that  she  had  left,  not  in  consequence  of  her  being  in  the  con- 
dition to  which  I  have  referred,  but  for  some  trivial  fault, 
or  for  some  want  of  efficiency  as  a  servant. 

My  Lords,  I  have  referred  in  general  terms  to  these  vari- 
ous circumstances  which  appear  to  me  to  amount  to  the 
strongest  corroboration  of  the  charge  against  the  husband ; 
and  I  am  unable  to  understand  how  any  other  conclusion 
upon  these  facts  could  *be  arrived  at  than  that  the  [420 
charge  of  adultery  had  been  established. 

But  now,  my  Lords,  I  turn  to  a  very  difficult  and  hardly 
less  painful  part  of  the  case — with  regard  to  the  custody  of 
the  children,  five  in  number.  By  the  9th  section  of  the  Con- 
jugal Rights  (Scotland)  Act  (*)  there  is  a  provision  very 
analogous  to  the  provision  in  the  English  act  (*)  upon  the 
same  subject,  viz.: 

In  any  action  for  separation  a  mensa  et  thoro^  or  for 
divorce,  the  court  may  irom  time  to  time  make  such  interim 
orders  and  may  in  the  final  decree,  make  such  provision,  as 
to  it  shall  seem  just  and  proper  with  respect  to  the  custody, 
maintenance,  and  education  of  any  pupil  children  of  the 
marriage  to  which  such  action  relates. 

Reference  in  course  of  the  argument  was  made  to  author- 
ities both  in  England  and  Scotland ;  and  it  was  suggested 
that,  certainly  in  England^  the  analogous  provision  to  that 
which  I  have  read  had  been  acted  upon  in  this  way,  — that 
whe^  a  wife  established  her  title  either  to  a  divorce  or  to 
a  judicial  separation,  it  was  either  matter  of  course,  or 
almost  matter  of  course,  that  the  decree  should  carry  with 
it  for  her  the  custody  of  the  children;  and  that  having 
shown  good  cause  for  severing  the  conjugal  tie,  she,  not  be- 
ing in  fault  herself,  should  not  be  amerced  or  punished  by 
being  deprived  of  the  custody  of  her  children.  My  Lords,  I 
should  greatly  regret  that  any  general  rule,  so  sweeping, 
and,  as  it  appears  to  me,  so  inconvenient  in  its  working, 
should  be  laid  down  on  a  subject  of  this  description.     It  ap- 

*0)  24  A  26  Vict.  c.  86,  8.  9.  («)  20  A  21  Vict.  c.  85,  8.  36. 

12  Eng.  Rep.  15 
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pears  to  me  that  the  act  of  Parliament  has  given  the  court 
the  widest  and  the  most  general  discretion,  and  has  pur- 
posely done  so ;  and  I  think  it  must  be  the  duty  of  the  court 
to  consider  all  the  circumstances  of  the  particular  case  before 
it — the  circumstances  of  the  misconduct  which  leads  to  a 
separation  no  doubt — the  circumstances  of  the  general  char- 
acter of  the  father — tlie  circumstances  of  the  general  charac- 
ter of  the  mother — ^and,  above  all,  it  should  be  the  duty  of 
the  court  to  look  to  the  interest  of  the  children,  and  carefully 
to  weigh  the  comparative  advantages  or  disadvantages  of 
giving  the  custody  of  all  or  of  any  oi  them  to  the  one  parent 
or  to  the  other.  I  am  at  a  loss  to  conceive  how  any  general 
rule  upon  such  a  subject  can  be  laid  down.  Certainly  I 
421]  should  prefer  to  ask  your  *Lordships  to  act,  not  upon 
any  general  rule,  but  upon  the  circumstances  of  the  case  now 
before  us. 

The  husband  and  wife  appear  to  have  lived,  so  far  as  the 
outside  world  could  observe,  in  great  happiness  from  the 
time  of  their  marriage,  during  ten  years,  from  1860  to  1870 ; 
and  during  those  ten  years  tlie  five  children  whom  I  have 
spoken  of,  and  another  child,  who  is  dead,  were  bom.  In 
1870  it  appears  clear  that  the  health  of  Mrs.  Symington  was 
considerably  impaired  ;  and  there  arose  in  the  mind  of  her 
husband,  as  between  him  and  his  wife,  some  want  of  that 
complete  harmony  which  had  previously*  j)revailed.  He 
suggested,  indeed  broadly  stated,  to  the  family  of  his  wife 
that  she  had  been  in  the  habit  of  indulging  to  excess  in  nar- 
cotics arid  in  the  use  of  stimulants.  I  pass  over  a  length- 
ened correspondence  which  arose  upon  that  subject,  in 
which  the  family  of  the  wife  appear  to  have  commented 
mainly  upon  the  statements  made  by  the  husband,  and  to 
have  had  no  other  knowledge  upon  the  subject. 

As  time  went  on,  these  charges  were  made  to  the  wife  her- 
self, and  persevered  in  by  the  husband  with  an  obstinacy, 
and  I  must  say  a  harshness,  and  perhaps  coarseness,  which 
cannot  but  strike  the  mind  with  feelings  of  the  gravest  rep- 
rehension. The  wife,  in*  the  first  place,  denied  the  charges, 
but  it  appears  that  in  the  early  part  of  the  year  1871,  at  the 
house  of  Mr.  I^ckie,  she  made  a  very  vague  and  brief  verbal 
statement,  which  was  said  to  be,  and  was  from  that  time  for- 
ward called  by  the  husbaud,  a  confession  of  the  charges 
which  he  had  made.  She  stated  afterwards  that  what  she 
had  said  was  under  the  pressure  of  constraint,  and  in  the 
hope  that  it  might  satisfy  her  husband,  and  that  he  might 
not  persist  in  an  arrangement  which  he  had  been  proposing, 
that  she  should  live  for  some  time  with  her  friends.     How- 
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ever,  the  statements  she  made  had  not  that  effect,  and  she 
went  for  some  months  to  reside  with  her  friends.  At  the 
end  of  that  residence  came  the  agreement  of  the  31st  Oc- 
tober, 1871.  It  is  an  agreement  in  writing,  and  it  was  signed 
at  the  house  of  Mr.  Leckie,  after  considerable  discussion 
and  remonstrance  on  both  sides,  which  had  lasted  for  sev- 
eral hours.  I  do  not  stop  to  read  it  over,  but  your  Lord- 
ships will  remember  that  it  carries  upon  the  face  of  it 
expressions  which  certainly  are  not  a  repudiation,  but  are 
in  a  qualified  way  *open  to  the  construction  of  enter-  [422 
taining  and  reasoning  upon  the  charges  made  by  the  hus- 
band against  the  wife  m  this  respect.  That  agreement 
again  the  wife  asserts,  so  far  as  it  has  the  bearing  which  I 
have  mentioned,  was  obtained  from  her  under  pressure,  and 
when  she  had  no  assistance  which  would  have  enabled  her 
to  resist  it  ('). 

I  find  no  evidence  whatever  which  would  justify  any  charge 
of  habits  such  as  are  alleged  against  the  wife.  And  your 
Lordships  have  to  consider  this,  that  there  has  been  given 
to  the  husband  in  this  case  the  fullest  and  the  most  ample 
opportunity  of  adducing  any  evidence  which  he  was  able  to 
adduce  upon  this  subject.  He  appears  to  have  spared  no 
pains  for  that  purpose.  The  wife  was  scrupulously  and 
jealously  watched  in  her  own  house  by  eyes  which  certainly 
were  not  friendly  to  her.  If  these  habits  were  habits  to 
which  she  was  addicted,  the  means  of  supplying  the  indul- 
gence of  them  could  not  have  been  possessed  by  her  with- 
out traces  being  left,  which  traces  could  easily  have  been 
exhibited  in  evidence. 

It  appears  to  me  that  the  conduct  of  the  husband  in  mak- 
ing these  charges  was  that  of  an  obstinate,  overbearing,  ty^ 
rannical  man,  drawing  conclusions  from  insufficient  premises, 
and  blindly  refusing  to  be  undeceived  in  ideas  whicn  he  had 
once  entertained. 

My  Lords,  the  result  of  the  view  which  I  take  of  the  case 
is  this — that  there  is  nothing  established  against  the  wife 
which  can  disentitle  her  to  be  considered  a  person  who  ought 
to  have  the  custody  of  the  children  if,  on  other  considera- 
tions, it  is  proper  to  assign  that  custody  to  her.  The  chil- 
dren are  five  in  number,  and  the  three  elder  are  boys.  The 
boys  were  born  in  the  years  1863,  1864,  and  1866,  and  they 
are  now,  as  we  understand,  boarders  at  school.  The  two 
younger  children  are  girls.  They  were  born  in  the  years 
1868  and  1870.  The  husband  is  engaged  in  business,  which 
appears  to  be  not  otherwise  than  profitable.     He  is  in  paiddle 

{})  The  agreement  is  set  out  in  the  Respondent's  Case,  p,  172. 
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life,  and  it  is  proved  that  he  is  aflEectionately  attached  to  his 
children,  and  has  always  been  so.  I  must  say  also  that,  al- 
though deploring,  and  severely  reprehending  the  conduct 
established,  and  the  sin  proved  against  him,  it  is  also  to  be 
borne  in  **mind  that  until  the  commission  of  that  oflEence  he 
423]  bore,  and  apparently  justly  bore,  a  high- character  for 
uprightness  and  morality  in  the  world ;  and  it  is  some  con- 
solation to  observe  that  grave  as  the  oflfence  proved  in  this 
case  was,  there  appears  to  have  been  no  continuance  of  im- 
morality, and  I  trust  that  I  am  not  saying  too  much  when  I 
say  that  there  is  reason  to  hope  for  a  return  on  the  part  of 
the  husband  to  the  paths  of  morality  and  propriety  of  life. 

The  Court  of  Session  have  removed  the  custod)^  of  the 
whole  of  the  children  from  the  husband  and  given  it  to  the 
wife.  With  regard  to  the  boys,  I  cannot,  for  my  own  part, 
perceive  that  an  order  which  should  take  their  custody  from 
their  father  and  hand  it  over  to  their  mother,  would  be  con- 
ducive to  the  future  welfare  of  the  children.  It  is  a  very 
diflEerent  matter  with  regard  to  the  girls.  I  think  their 
mother,  not  bein^  proved  to  be  in  an^  way  disqualified  from 
having  the  custody  and  care  of  the  girls,  is  the  natural  per- 
son to  have  that  custody  and  care.  On  both  sides  tnero 
ought  to  be  a  careful  opportunity  of  access,  so  that  none  of 
the  children  may  grow* up  without  as  full  knowledge  and  as 
full  intercourse  as  the  case  will  admit  of  with  both  parents, 
in  the  hope  that  a  curtain  of  oblivion  will  be  drawn  over  all 
that  has  occurred. 

The  order  which  I  should  suggest  to  your  Lordships  to 
make  in  this  case  would  not  interfere  with  the  interlocutor 
of  the  20th  of  March,  1874,  so  far  as  it  finds  adultery  proved 
&,nd  decrees  separation,  ordering  also  the  payment  of  ali- 
ment, but  varying  the  interlocutor  as  to  the  custody  of  the 
sons  (').  . 

If  your  Lordships  should  concur  in  the  variation  of  the 
interlocutor  which  I  now  propose,  I  think,  having  regard  to 
the  fact  that  upon  the  main  question  in  the  suit  your  Lord- 
ships agree  with  the  court  below,  and  also  having  regard  to 
the  fact  that  the  respondent  could  not  be  made  to  bear  costs 
as  against  her  husband,  the  costs  of  this  appeal  should  be 
awarded  to  the  respondent. 

Lord  O' Hag  an:  My  Lords,  in  this  lamentable  case  we 
424]  are  required  to  determine  ^whether  the  adultery  of 
the  appellant  has  been  sufficiently  established  ;  and,  if  it 
has,  to  what  custody  shall  his  children  be  committed  ? 

(*)  The  final  judgment  of  the  House,  as  proposed  by  the  Lord  Chancellor,  is  set 
out  at  the  close  of  the  report. 
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On  the  first  question  we  have  been  fairly  pressed  by  the 
argument  that  the  Lord  Ordinary,  who  had  the  advantage  of 
seeing  the  witnesses  and  judging  of  their  veracity  from  their 
demeanor  before  himself,  should  not  have  his  decision 
lightly  set  aside.  And,  undoubtedly,  the  value  of  viva  voce 
testimony  can  be  much  better  ascertained  by  those  who  hear 
it  than  by  those  who  know  it  only  from  report.  But  there 
is  this  peculiarity,  in  the  present  case,  that  the  Lord  Ordin- 
ary has  put  us  somewhat  in  his  own  position,  and  enabled 
us,  so  to  speak,  to  see  with  his  own  eyes,  when  he  states 
the  impression  produced  on  him  by  the  principal  witness, 
and  describes  her  as  ''  a  girl  of  modest  appearance,  who  gave 
lier  testimony,  generally,  with  an  air  of  truthfulness." 
And  he  speaks  favorably  of  her  aunt,  another  witness, 
whose  part  in  the  transactions  is  of  great  importance.  Be- 
sides, we  are  concerned,  directly,  not  with  the  judgment  of 
the  Lord  Ordinary,  but  with  that  which  overruled  it ;  and 
the  latter  we  ought  to  affii-m,  unless  we  are  satisfied  of  its 
error. 

Direct  corroboration  by  eye-witnesses  of  the  guilt  of  the 
appellant  there  is  not,  and  in  cases  of  this  kind  it  can  rarely 
exist ;  but  the  corroboration  supplied  by  his  own  subsequent 
conduct  seems  strong  and  persuasive.  Such  corroboration 
may  be  of  the  most  satisfactory  character,  and  is  every  day 
accepted  as  conclusive  in  the  most  serious  cases.  It  is  very 
difficult,  indeed,  to  reconcile  with  a  presumption  of  con- 
scious innocence  the  sendine  of  the  girl  to  L^land  in  the 
companionship  of  Miss  WalKer ;  the  repeated  attempts  to 
obtam  from  her  a  declaration  exonerating  from  the  blame  of 
her  seduction  the  inmates  of  Nyeholm,  m  which  the  appel- 
lant was  the  only  male  resident ;  the  falsehoods  patent  on 
the  face  of  that  letter,  which  were  not,  certainly,  the  emana- 
tions of  her  own  mind ;  the  unworthy  trick  of  posting  it  in 
Ireland,  addressed  to  Miss  Walker,  at  Glasgow,  witn  the 
purpose  of  establishing  another  falsehood,  that  ij;  was  not 
written  in  Miss  Walker's  presence,  or  under  her  influence  ; 
and  the  further  falsehood,  that  it  was  not  shown  hy  Miss 
Walker  to  any  one,  although  she  had,  on  her  arrival  in 
Scotland,  given  it  to  the  appellant,  w^ho  handed  it  to  his 
lawyer  to  be  used,  manifestly,  if  the  precise  charge  we  are 
■^investigating  should  be  made  against  nim.  In  some  [425 
of  these  transactions  Miss  Walker  acted  whilst  the  appel- 
lant was  absent,  but  it  is  clear  that  they  were  begun  with 
liis  full  knowledge  and  assent,  that  they  were  carried  through 
by  his  agent,  and  that  he  took  advantage  of  their  result ; 
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and  therefore  he  can  scarcely  complain  if  he  be  held  respon- 
sible for  the  consequences. 

We  have  been  much  and  properly  pressed  by  the  very 
strong  evidence  as  to  character  given  by  gentlemen  of  posi- 
tion and  high  intelligence ;  and  we  have  been  asked  to  re- 
member the  maxim  which  experience  sustains,  ^^Nemo 
repente  fuit  turpissimusy  An  accused  man  should  have 
the  benefit  of  the  presumption  of  integrity  which  arises 
from  the  virtue  of  a  lifetime.  But  it  is  open  to  the  observa- 
tion, that,  in  cases  of  this  peculiar  kind,  general  good  char- 
acter is  of  less  value  than  in  others.  It  must  often  be 
accepted  as  a  doubtful  answer  to  such  charges  of  moral 
aberration  as  affect  the  appellant,  when  positive  proof  en- 
counters the  presumption. 

On  the  question  of  fact,  I  feel  obliged  to  concur  with  my 
noble  and  learned  friend,  and  on  the  question  of  discretion, 
I,  also,  concur  with  him. 

The  jurisdiction  as  to  the  custody  and  education  of  chil- 
dren committed  to  the  English  and  Scotch  Courts  by  the 
Conjugal  Rights  Act  and  the  Divorce  Act  is  identical  and 
very  extensi\^e,  and  involves  great  responsibility  for  its 
judicious  exercise.  We  are  bound  to  have  regard,  not  to 
any  mere  technicalities,  or  hard  and  fast  rules  of  practice, 
but  to  the  real  interests  of  all  the  parties  whom  our  decis- 
ion may  affect,  and  to  do,  for  all,  what  may  seem  most  judi- 
cious. The  father's  right  to  the  guardianship  of  his  child  is 
high  and  sacred.  Our  law  holds  it  in  much  reverence ;  and 
it  should  not  be  taken  from  him  without  gross  misconduct 
on  his  own  part  and  danger  of  injury  to  the  health  or  morals 
of  the  children.  His  proved  adultery  must,  under  certain 
circumstances,  make  the  withdrawal  of  it  inevitable;  but 
bad  as  the  offence  may  be,  there  may  be  considerations  of 
convenience  and  advantage  to  the  children  which,  if  injury 
to  them  be  not  likely  to  arise,  should  forbid  their  withdrawal 
from  the  father's  care. 

We  are  reasonably  required  to  consider  that  the  father  in 
this  case  did  not  lead  an  openly  immoral  life,  or  do  any  acts 
426]  which,  *coTam  poputo^  could  deprive  him  of  the  char- 
acter he  had  acquired  as  a  religious  and  upright  man  ;  and 
that,  in  his  general  dealings  with  his  household,  he  acted 
with  strict  propriety.  Upon  the  evidence,  he  is  entitled 
to  say  that  neither  before  nor  after  the  one  seduction  has 
anything  of  immorality  been  proved  against  him.  It  is  not 
likely  that  the  bitter  experience  he  has  had  of  the  conse- 
quences of  a  departure  from  the  line  of  duty  will  induce 
him  to  a  change  of  conduct  calculated  to  justify  the  accusa- 
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tions  he  has  so  strenuously  denied,  and  there  is,  therefore, 
apparently  reason  for  expecting  more  careful  avoidance,  at 
least  of  any  open  misconduct  or  ill  example,  in  the  future  than 
in  the  past.  Then,  he  seems  to  have  had  a  genuine  love  for 
liis  children,  and  to  have  exhibited  a  watchful  care  of  them. 

Considering  these  things,  there  does  not  seem  any  suffi- 
cient ground  for  anticipating  that  the  male  children  will  be 
injured,  morally  or  otherwise,  if  their  custody  be  continued 
with  their  father,  especially  as  thev  are  of  sufficient  age  to 
be  sent  to  school.  He  will  be  suDject,  at  all  times,  to  the 
vigilant  observation  of  their  mother,  who  will  have  full  ac- 
cess to  them,  and  the  continual  supervision,  and,  if  it  should 
be  necessary,  the  prompt  intervention,  of  the  court  for  their 
protection  from  any  evil.  And,  if  this  be  so,  there  are,  on  the 
other  hand,  patent  considerations  afifectiuff  the  interests  of 
the  children  and  their  prospects  in  the  world,  which  make  it 
undesirable  that  the  connection  with  their  father  should  be 
broken  off,  leaving  him  in  lifelong  isolation,  and  depriving 
them  of  the  material  benefits  which  they  may  anticipate  at 
his  hands.  The  words  of  Lord  Neaves,  in  Lang  v.  Lang  (*), 
to  which  we  have  been  referred,  are  sensible  and  just:  "  If 
we  take  a  man's  children  from  him  we  leave  him  a  solitary 
being,  and  deprive  him  (tf  the  most  powerful  inducement  to 
amendment  or  life.  It  is  not  that^he  has  committed  faults, 
but  that  he  teaches,  or  is  likely  to  teach,  evil  to  them,  and 
to  corrupt  their  morals,  that  can  alone  entitle  us  to  inter- 
fere." And,  in  addition,  I  am  affected  by  the  consideration 
that  an  absolute  separation  of  the  appellant  from  all  his  chil- 
dren might  not  only  deprive  them  of  important  advantages, 
to  be  derived  from  him  hereafter,  but  would,  also,  destroy 
the  *possibility  of  that  reunion  of  the  husband  and  [42i 
wife  which,  notwithstanding  all  that  has  occurred,  may  yet, 
I  trust,  and  perhaps  through  their  intercourse  with  the  chil- 
dren, to  whom  they  are  bound  by  a  common  affection,  be 
happily  accomplished. 

I  am  bound  to  sav,  that  I  fully  concur  With  the  Lord 
Chancellor  as  to  the  failure  of  proof  of  the  charges  against 
Mrs.  Sj^mington  ;  and  I  concur  with  him  further  in  his  con- 
demnation of  the  excessive  harshness  and  severity  with 
which  she  was  treated,  and  which,  in  my  opinion,  would 
have  had  no  adequate  justification  even  if  every  one  of  those 
charges  had  been  clearly  established. 

Agreeing  on  both  the  questions  in  the  case  with  my  noble 
and  learned  friend,  I  fully  approve  the  advice  he  has  given 
your  Lordships. 

O  'rM.icl>.,p,  44V. 
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Lord  Selborke  :  My  Lords,  entirely  agreeing,  as  I  do, 
with  the  explanation  which  my  noble  and  learned  friend  on 
the  woolsack  has  given  of  his  grounds  for  adhering  to  the 
decision  of  the  Court  of  Session,  so  far  as  relates  to  the 
painful  subject  of  adultery,  I  do  not  propose  to  say  one 
word  more  on  that  part  of  the  case. 

With  respect  to  the  more  difficult  and  not  less  anxious 
portion  of  the  case,  as  to  the  custody  of  the  children,  I  will 
take  the  liberty  of  making  a  few,  and  only  a  few,  observa- 
tions. I  do  not  think  it  necessarjr  to  add  anything  to  the 
reasons  stated  for  leaving  the  girls  under  the  mother's 
charge.  The  difficulty,  in  my  mind,  has  had  relation  to  the 
boys  alone,  as  to  whom  I  do  not  think  that  the  right  of  the* 
father  or  the  right  of  the  mother  stands  in  a  position  which 
can  make  it  otnerwise  than  proper  for  vour  Lordships  to 
turn  the  balance  by  having  regard  to  the  interests  of  the 
children.  The  interests  of  those  children,  of  course,  is  to  be 
regarded  from  two  points  of  view.  Their  material  interest 
obviously  is  not  in  the  direction  of  complete  separation  from 
their  father,  from  whom  apparently  their  means  of  support 
in  life  are  entirely  derived.  No  doubt  the  moral  interest 
is,  in  cases  of  this  kind,  of  even  greater  importance  than  the 
material ;  but,  looking  to  the  moral  interest  of  these  boys,  I 
am  not  satisfied  that  it  will  be  compromised  by  leaving 
them  in  the  care  of  him*  who  ib  prima  facie  their  natural 
428]  *and  legal  guardian,  and  on  whom  their  material  in- 
terest must  mainly  depend.  The  offence  of  the  father  was 
neither  preceded  nor  followed  by  any  generally  vicious 
,  course  of  life.  There  is  in  many,  if  not  in  all  men  a  con- 
stant inward  struggle  between  the  principles  of  good  and 
evil;  and  because  a  man  has  grossly  fallen,  and,  at  the 
time  of  his  fall  added  the  guilt  of  hvpocrisy  to  another  sort 
of  immorality,  it  is  not  necessary,  therefore,  to  believe  that 
his  whole  life  has  been  false,  or  that  all  the  good  which  he 
ever  professed  was  insincere  or  unreal.  I  will  hope  better 
things  of  this  gentleman ;  and  I  am  willing  to  believe  that 
before  these  unhappy  events  he  was  a  man  sincere  in  his 
profession  of  right  principles,  and  desiring  to  do  what  was 
right,  and  that  it  is  not  beyond  hope  that  lie  may  hereafter 
live  in  accordance  with  that  profession. 

Entirely  concurring  in  what  has  been  said  as  to  the  ab- 
sence of  any  evidence  to  justify  the  imputations  upon  the 
wife,  also  entirely  concurring  in  what  has  been  said  as  to  the 
absence  of  any  justification  of  the  husband's  conduct  to- 
wards her,  even  upon  the  hypothesis  that  he  fully  believed 
those  imputations  to  be  true,  still  I  am  bound  to  say  that 
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I  cannot  agree  with  the  court  below  in  holding  that  those 
imputations  originated  in  a  deliberate  purpose  of  injustice 
to  the  wife,  much  less  in  any  purpose  to  cover,  by  means  of 
that  injustice,  the  further  wrong  committed.  Dr.  Stark,  a 
witness  not  impeached,  proves  that  four  years  or  more  before 
these  unhappy  events,  and  when  the  husband  and  wife  were 
living  on  terms  of  apparently  uninterrupted  affection,  the 
husband  consulted  him,  being  even  then  under  the  impres- 
sion that  the  wife  was  injuring  her  health  by  the  use  of 
stimulants.  Dr.  Stark  himself  drew  a  similar  conclusion. 
I  cannot  but  believe  Dn  Stark,  who,  if  he  is  to  be  credited, 
distinctly  proves  that  these  ideas  in  the  husband's  mind 
originated  at  a  time  and  under  circumstances  which  are  ab- 
solutely inconsistent  with  that  hypothesis  of  his  motives 
which  the  Court  of  Session  thought  it  right  to  adopt. 

In  that  state  of  things  I  do  not  think  that  the  conduct  of 
this  gentleman  has  been  such  as  to  give  your  Lordships 
sufficient  reasons  for  apprehending  that  the  moral,  an;y  more 
than  the  material,  interests  of  the  boys  will  suffer  if  they 
are,  upon  the  *terms  and  under  the  safeguards  which  [429 
have  been  recommended,  left  under  their  father's  care. 

The  final  judgment  of  the  House  was  as  follows :  Ordered 
and  adjudged.  That  the  interlocutor  or  judgment  of  the  Lords 
of  Session  in  Scotland,  of  the  First  Division,  of  the  20th  of 
March,  1874,  complained  of  in  the  said  appeal,  be,  and  the 
same  is  hereby  affirmed,  except  in  so  far  as  the  said  Lords 
"find  the  pursuer  entitled  to  the  custody  of  the  children  of 
the  marriage  during  their  respective  pupillarities,  so  long  as 
no  other  or  different  order  may  be  made  by  the  court  with 
regard  to  them  or  any  of  them,  and  decern  and  ordain  the 
defender  forthwith  to  deliver  over  the  said  children  to  the 
custody  of  the  pursuer  accordingly :  Find  the  defender  liable 
to  the  pursuer  in  aliment,  at  the  rate  of  JE25  per  annum  for 
each  of  the  said  children,  so  long  as  they  shall  respectively 
remain  in  her  custody  in  terms  hereof,  subject  to  the  burden 
on  her  part  of  providing  for  the  clothing  and  education  of 
the  said  children  respectively,  beginning  the  first  payment  of 
the  said  aliment  on  the  Jst  day  of  April  next,  for  the  period 
between  that  date  and  the  term  of  Wnitsunday  next,  and  the 
second  payment  at  the  said  term  of  Whitsunday  next  for 
the  year  immediately  following,  and  so  on  half-yearly  there- 
after, at  the  two  terms  of  Martinmas  and  Whitsunday,  so 
long  as  such  aliment  shall  be  payable  as  aforesaid,  with  the 
lawful  interest  on  each  termly  payment,  from  the  date  when 
the  same  falls  due  till  paid,  and  decern  for  the  foresaid  re- 
12  Eng.  Rep.  16 
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spective  sums  of  aliment  accordingly,  and  allow  the  foresaid 
judgment  and  decrees  to  go  out  and  be  extracted  ad  m^mm, 
reserving  to  both  parties  respectively,  in  the  event  of  any 
material  change  of  circumstance,  or  of  any  dispute  arising 
as  to  the  education  of  the  said  children,  or  any  of  them,  or 
of  any  different  or  further  regulations  becoming  necessary, 
to  apply  to  the  court  for  such  variation  on  the  foresaid  sums 
of  aliment,  or  any  of  them,  or  upon  the  foresaid  directions 
as  to  the  custody  or  education  of  the  said  children  respect- 
ively, or  for  such  regulations  as  to  access  to  the  said  chil- 
dren, or  otherwise,  as  the  court  may*  consider  reasonable  :" 
which  findings  and  decernitures  are  hereby  recalled  ;  and  in 

?)lace  thereof,  it  is  ordered  and  adjudged.  That  the  pursuer 
respondent)  is  entitled  to  the  custody  of  the  two  youngest 
children  (Agnes  and  Margaret)  of  the  marriage  during  their 
respective  pupillarities,  so  lon^  as  no  other  or  different  order 
mst^y  be  made  by  the  Court  ot  Session  with  regard  to  them, 
or  either  of  them,  but  with  such  direction  for  access  of  the 
defender  (appellant)  as  the  said  court  shall  think  reasona- 
ble, and  subject  to  the  obligation  of  not  removing  them,  or 
either  of  them,  from  out  of  the  j'urisdiction  of  the  said 
court :  <ind  it  is  hereby  ordered,  that  the  defender  (appel- 
lant) do  forthwith  deliver  over  the  said  two  children  to  the 
custody  of  the  pui'suer  (respondent)  accordingly :  and  it  is 
further  ordered.  That  t]\e  defender  (appellant)  is  liable  to  the 

S)ursuer  (respondent)  in  aliment  at  the  rate  of  £25  per  annum 
or  each  of  the  said  children,  so  long  as  thev  shall  respect- 
ively remain  in  her  custody  in  terms  hereof,  subject  to  the 
burden,  on  her  part,  of  providing  for  the  clothing  and  edu- 
cation of  the  said  children  respectively,  beginning  the  first 
payment  of  the  said  aliment  on  the  days*  already  fixed  by 
the  said  interlocutor,  namely,  on  the  1st  day  of  April  next, 
430]  for  the  period  ^between  that  date  and  the  term  of 
Whitsunday  next,  and  the  second  payment  at  the  said  term 
of  Whitsunday  next  for  the  half-year  immediately  follow- 
ing, and  so  on  half-yearly  thereafter,  at  the  two  terms  of 
Martinmas  and  Whitsunday,  so  lon^  as  such  aliment  shall 
be  payable  as  aforesaid,  with  the  lawful  interest  on  each 
termly  payment  from  the  date  when  the  same  falls  due  till 
paid :  and  it  is  further  ordered.  That  the  defender  (appellant) 
is  entitled  to  the  custody  of  the  other  children  of  the  mar- 
riage during  their  respective  pupillarities,  so  long  as  no 
other  or  different  order  may  be  made  by  the  said  court  with 
regard  to  them,  or  any  of  them,  subject  to  the  obligation  of 
not  removing  the  said  children,  or  any  of  them,  from  out  of 
the  jurisdiction  of  the  said  court,  and  also  to  the  burden  of 
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providing  for  the  maintenance  and  education  of  the  said 
children  according  to  such  directions  as  shall  from  time  to 
time  be  given  by  the  said  court  for  that  purpose,  and  also 
subject  to  such  regulations  for  securing  the  access  of  the 
pursuer  (respondent)  to  the  said  children,  or  the  occasional 
residence  of  the  said  children  with  the  pursuer  (respondent), 
as  the  said  court  may  consider  reasouaole ;  reserving  to  both 
parties  respectively  liberty,  in  the  event  of  any  difficulty, 
dispute,  or  change  of  circumstances,  to  apply  to  the  said 
court  for  such  variation  on  the  foresaid  terms  of  aliment,  or 
the  foresaid  directions  as  to  custody,  education,  and  access, 
as  the  said  court  may  consider  reasonable  :  and  it  is  further 
ordered,  That  the  defender  (appellant)  shall  not  be  entitled 
to  repayment  from  the  pursuer  (respondent)  of  the  sums 
paid  by  the  defender  (appellant)  to  the  pursuer  (respondent) 
for  the  aliment  of  the  said  children  during  the  period  they 
were  in  her  custody  in  virtue  of  the  said  interlocutor  ;  and 
it  is  further  ordered  that  the  appellant  do  pay,  or  cause 
to  be  paid,  to  the  said  respondent  the  costs  incurred  in  re- 
spect of  the  said  appeal,  the  amount  thereof  to  be  certified 
by  the  Clerk  of  the  rarliaments :  and  it  is  further  ordered. 
That  the  cause  be,  and  the  same  is  hereby  remitted  back  to 
the  Court  of  Session  in  Scotland  to  do  therein  as  shall  be 
just  and  consistent  with  this  judgment ;  and  it  is  also  further 
ordered.  That  unless  the  costs  certified  as  aforesaid  shall  be 
paid  to  the  party  entitled  to  the  same  within  one  calender 
month  from  the  aate  of  the  certificate  thereof,  the  Court-  of 
Session  in  Scotland,  or  the  Lord  Ordinary  officiating  on  the 
bills  during  the  vacation,  shall  issue  such  summary  process 
or  diligence  for  the  recovery  of  such  costs  as  shall  be  lawful 
and  necessary. 

Agent  for  the  appellant :    William  Robertson. 
Agents  for  the  respondent :  Orahames  &  Wardlaw. 

See  notes  4  Eng.  Rep.,  267 ;  6  Eng.  tween  parents  for  the  custody  of  their 

Bep.,  553.  children,  the  children  are  interested  as 

Where  a  father  placed  his  daughter  deeply  as  the  parents,  and  the  court 

13  years  of  age  with  a  woman  of  noto-  will  not  take  any  steps  within  its  dis- 

rious  had  character,  which  from  the  con-  cretion  which  might  prejudice  them, 

tiguity  of  his  residence  he  was  pre-  even  in  case  of  misconduct  on  the  part 

sumed  to  know,  the  court  refused  to  of  the  contending  parents.      See  also 

order  her  delivery  to  him»  hut  ordered  Hewett  v.  Long^  76  Illinois,  399. 

her  into  the   custody  of  a  benevolent  The  court  of  chancery  lias  jurUdic- 

institution  for  the  protection  of  females:  fww.  to  restrain  a  father  from  inter for- 

Matter  of  Clifton,  47  How.  Prac.  Kep.,  ing  with  the  religious  education  of  his 

172.  child  :  but  that  jurisdition  will  not  be 

In  limce  V.  Jiatce,  28  Michigan,  853,  exercised  unless  the  court  can  see  that 

the  court  held  that  in  a  controversy  be-  the  interference  of  the  father  will  be 
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injurious  to  the  liappiness  and  welfare 
of  the  child  :  Matter  of  Meadea^  Irish 
Rep.,  5  Eq.,  98. 

In  an  action  for  divorce  the  court  will 
exercise  its  discretion  as  to  the  custody 
of  the  children  of  a  marriage  with  a 
view  to  subserve  the  best  interests  of 
the  children. 

It  may  in  its  discretion  award  the 
care  and  custody  of  the  minor  children 
to  either  party,  and  direct  by  whom  and 
how  they  shall  be  maintained,  what- 
ever may  have  been  the  ground  of  the  di- 
vorce ;  or  it  may  provide  (as  in  tliis  case) 
that  one  party  shall  be  the  guardian 
for  nurturey  and  the  other  guaixLian  for 
the  mental  educatian  and  discipline. 
In  general  all  other  circumstances  being 
equal,  the  paramount  common  law 
riglit  of  the  father  will  be  recognized  ; 
but  if  the  divorce  has  been  granted  for 
his  fault  or  misconduct,  such  fault  or 
misconduct  may  properly  be  considered 
by  the  court  in  the  exercise  of  its  dis- 
cretion. In  this  case  a  divorce  being 
granted  to  the  wife  for  desertion,  the 
court  awarded  the  care  and  custody  of 
a  boy  fourteen  years  old  to  the  father 
for  the  purposes  of  education  so  long  as 
he  should  keep  and  maintain  the  child  at 
a  particular  school,  but  otherwise  tlie 
custody  to  bfe  and  remain  with  the 
mother  ;  the  mother  to  have  access  to 
the  child  at  all  times,  and  the  child  to 
visijb  her  at  her  home,  at  the  father's 
expense,  at  least  twice  a  year  during 
vacation:  Welchv.  Welch,  33  Wiscon- 
sin, 634. 

In  the  case  of  The  Commonwealth  v. 
Maxwell  (6  Law  Reporter,  214,  not  re- 
ported in  the  r^ular  reports),  the  Su- 
preme Court  of  Massachusetts  (June 
Term,  1843),  held  that  in  general  the 
father  is  entitled  to  the  custody  of  his 
infant  children,  but  this  right  is  not 
absolute  and  may  be  controlled. 

Whenever  the  father  is  unfit  for  the 
care  of  his  children,  their  good  being 
the  predominant  consideration,  the 
courts  will  not  interfere  to  restore  them 
to  his  custody. 

Under  the  circumstances  of  this  case 
it  was  ordered  that  the  children  be  re- 
manded to  the  custody  of  the  mother, 
who  had  separated  from  her  husband 
in  consequence  of  his  neglect  to  prop- 
erly provide  for  his  wife  and  children 
and  had  gone  to  reside  with  her  brother 
who  properiy  provided  for  them.  No 
acts  sufficient  to  sustain  a  divorce  for 


cruelty  were  proved.  The  court  (pages 
217-8)  said  that  in  general  the  father 
is  by  law  entitled  to  the  custody  of  the 
children.  But  the  right  of  the  father 
is  not  entirely  absolute ;  the  children 
are  not  his  property,  and  their  good  is 
to  be  regarded  as  the  predominant  con- 
sideration. The  court  will  not  inter- 
fere to  restore  them  to  the  father,  in 
a  clear  case  of  unfitness  on  his  part  for 
their  care  and  custody.  In  the  present 
case  the  evidence  is  conflicting,  and  not 
easily  reconcilable.  The  witnesses  on 
the  part  of  the  respondent  represent  her 
situation  and  that  of  her  children,  while 
they  lived  with  her  husband,  as  having 
been  very  uncomfortable ;  and  that  at 
times  he  failed,  through  negligence  or 
inability,  to  provide  for  them  suitable 
and  sufficient  food  and  raiment,  and  a 
comfortable  dwelling  house.  A  differ- 
ent representation  is  made  by  the  wit- 
nesses on  the  part  of  the  husband.  But 
a  considerable  portion  of  their  testimo- 
ny is  of  a  negative  character,  and  may  be 
reconciled  with  the  evidence  on  the  part 
of  the  respondent,  and  we  think  that  that 
part  of  the  evidence  on  the  part  of  the 
husband,  which  is  of  a  positive  and  af- 
firmative character  may  also  be  recon- 
ciled, in  most,  if  not  all  respects,  ¥rith 
the  evidence  produced  by  the  respond- 
ent, by  the  supposition  that  the  neglect 
of  the  husband  to  make  suitable  pro- 
visions for  his  family,  was  not  contin- 
uous and  uniform,  but  that  their  wants 
were  better  supplied  at  the  times  when 
some  of  the  witnesses  on  the  part  of  the 
husband  lived  in  the  family,  than  they 
were  when  no  one  but  Mrs.  Mann  re- 
sided with  them.  Considering  the 
whole  evidence,  there  is  much  rea- 
son for  the  apprehension,  that  if  the 
children  should  be  restored  to  the  cus- 
tody of  their  father,  they  would  suffer 
for  want  of  suitable  provisions  for  their 
comfort  and  support.  On  the  other 
hand  there  can  be  no  doubt,  if  they 
should  be  suffered  to  remain  with  their 
mother,  they  will  be  comfortably  pro- 
vided for.  This  probably  the  mother 
would  be  able  to  do  without  the  aid  of 
any  one.  But  her  brother.  Dr.  Mann, 
has  promised  to  support  her  and  her 
children,  and  offers  to  give  security  for  . 
tlie  performance  of  his  promise,  so  that 
it  seems  to  be  sufficiently  certain  that 
the  children,  under  the  care  of  their 
mother,  wUl  be  well  provided  for. 
Another     consideration     has    great 
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weight  If  the  father  could  and  would 
supply  his  cliildren  with  suitable  food 
and  clothing,  and  a  shelter  from  the 
Inclemency  of  the  weather,  there  are 
other  wants  which,  during  their  tender 
years,  no  one  can  so  well  supply  as 
their  mother.  During  the  age  of  nur- 
ture slie  is  the  most  appropriate  and  fit 
person  to  watch  over  and  take  care  of 
them — no  other  woman  can  fully  sup- 
ply her  place.  One  of  these  children  is 
under  the  age  of  one  and  is  still  nursed 
by  its  mother.  The  other  is  very 
young,  and  to  allow  these  children, 
during  their  tender  years,  to  be  torn 
from  their  mother,  would  seem  to  be 
inconsistent  with  the  laws  of  nature 
and  the  comfort  and  well-being  of  the 
children.  We  therefore  have  no  doubt 
upon  the  whole  matter  that  the  comfort 
and  welfare  of  the  children  will  be  best 
secured  and  promoted  by  confiding 
them  to  the  care  of  their  mother." 

A  maternal  aunt  of  an  infant,  who  is 
possessed  of  no  property,  has  no  legal 
right  to  the  custody  of  the  infant  as 
against  one  to  whom  the  deceased  moth- 
er gave  the  child  before  her  death: 
Matter  of  Medley,  Irish  Rep.,  5  Com. 
Law,  84. 

In  Koel  V.  Ifoel,  24  New  Jersey  Equi- 
ty Rep.,  137,  a  suit  was  pending  by  the 
wife  for  a  divorce  on  account  of  the  hus- 
band's alleged  adultery.  The  situation 
and  circumstances  of  the  mother  being 
such  that  she  was  able  to  educate  and 
rear  her  children,  and  her  entire  fitness, 
intellectually  and  morally,  for  the  work 
clearly  appearing,  .in  view  of  the  im- 
morality  of  the  father,  the  custody  of 
the  children  was  awarded  exclimveli/  to 
the  mother. 

In  Waltham  v.  Waltham  (1  Labatt, 
Cal.  146),  the  court  held  that  "  If  the 
father  is  insolvent,  and  unable  to  pro- 
vide for  the  maintenance  of  the  chil- 
dren and  the  mother  is  possessed  of 
property,  and  is  properly  supporting 
and  educating  them,  the  court  will  not 
interfere  with  that  custody  while  an 
action  for  divorce  is  pending  between 
the  parties.  The  court  will  take  into 
consideration  the  abandonment  of  the 
family  by  the  father,  and  the  probable 
desire  to  annoy  and  harass  the  mother 
by  this  application,  because  she  has 
applied  for  the  divorce  on  the  ground 
of  desertion,"  The  court  said  :  **  In  no 
case  do  I  find  this  legal  right  of  the 
father  asserted  where  a  divorce  has 


been  granted  for  his  fault  or  miscon- 
duct. *  *  It  appears  from  the  evi- 
dence that  the  wife  is  an  industrious, 
hardworking  woman, — her  neighbors 
speak  well  of  her — she  has  some  prop- 
erty— ^the  children  are  well  cared  for — 
they  are*  happy  and  contented  and  de- 
sire te  remain  with  her.  The  father 
shows  a  most  excellent  character  for 
industry  and  sobriety,  and  is  engaged 
in  an  honest  and  useful  occupation,  but 
yet  the  evidence  shows  that  he  is  not 
entirely  free  from  blame.  I  can  dis- 
cover no  justifiable  cause  for  his  deser- 
tion of  his  wife  and  children ;  he  has 
remained  absent  from  them  eight  or 
nine  months — has  made  no  effort  at 
reconciliation,  and  during  the  whole 
period  has  failed  or  neglected  to  pro- 
vide one  dollar  for  their  maintenance 
and  support.  He  exhibits  no  desire 
for  the  care  and  custody  of  the  chil- 
dren— evinces  no  dis^wsition  to  educate, 
clothe  and  support  them, — until  after 
his  wife  has  instituted  proceedings 
against  him  for  a  divorce.  Then,  and 
not  until  then,  he  discovers  that  she  is 
an  improper  person  to  have  their  care 
and  custody.  His  conduct  excites  a 
suspicion,  that  in  instituting  this  pro- 
ceeding, he  was  actuated  more  by  a  de- 
sire to  harass  and  annoy  her,  than 
from  love  and  proper  affection  for  the 
children,  and  the  evidence  shows  that 
he  is  in  insolvent  circumstances." 

See  also  Hewett  v.  Long,  76  111.,  399. 

In  Sicifi  V.  Sioift,  4  De  Gex,  Jones  & 
Smith,  710,  a  husband  who  had  inde- 
cently conducted  himself  towards  an 
infant  female  child  of  the  marriage, 
and  separated  from  his  wife  in  conse- 
quence, covenanted  in  the  separation 
deed  that  the  children  of  the  marriage 
(who  were  infants)  should  at  all  times 
thereafter  be  under  the  sole  care,  man- 
agement and  protection  of  the  wife. 
Held  that  the  covenant  was  not  con- 
trary to  public  policy,  and  was  enforce- 
able in  equity  at  the  suit  of  the  wife, 
but  that  an  injunction  granted  to  re- 
strain the  husband  from  proceeding  to 
obtain  the  infant  children  should  not 
be  a  perpetual  injunction,  but  one  until 
further  order  only. 

In  Regina  v.  SmitJi  (Lowndes  &  Max- 
well, 132),  it  was  held  at  nid  prius  that 
at  law  a  contract  by  the  father  of  a 
child  with  another  person  that  the  lat- 
ter shall  have  the  custody  of  the  child 
is  in  the  nature  of  a  consent  merely  and 
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may  be  revoked  by  the  father  and  that 
the  court  will,  upon  sucli  revocation, 
grant  a  habeas  corpus  to  bring  up  the 
body,  of  the  child.  This  case  turned 
upon  the  strict  legal  rights  of  tlie  father 
and  is  contrary  to  the  cases  xited  in 
notes  4th  and  6th  Enff.  Rep.,  where  the 
equitable  rights  of  a  third  person  under 
such  circumstances  were  considered. 

In  Ilewett  v.  Long,  7  Chicago  Legal 
News,  73,  76  niinois,  899,  the  mother 
had  obtained  a  divorce  from  the 
father  and  had  been  awarded  the 
custody  of  the  daughter  by  the  Illi- 
nois courts.  The  father  had  removed 
to  Iowa,  married  again  and  became 
wealthy.  On  petition  the  court  below 
allowed  the  father  the  custody  of  the 
daughter  and  to  take  her  to  Iowa,  on 
giving  bond  to  produce  her  when  re- 
quired by  the  court.  On  review  the 
court  reversed  such  order,  holding  that 
the  modification  of  the  decree  was 
clearly  unjust  to  the  mother.  As  the 
parties  stood  before  the  court,  the  father 
is  the  guilty  and  the  mother  the  un- 
offending party.  He  has  become  a 
stranger  to  the  child,  and  deprived  him- 
self of  her  society  by  his  own  voluntary 
and  deliberate  act.  He,  judging  him 
by  his  conduct,  must  be  quite  destitute 
of  affection  for  the  child,  while  the 
mother  is  bound  to  her  by  the  strongest 
ties.  It  was  further  held  that  the  laws 
of  Illinois  were  the  birthright  of  the 
child,  and  she  should  not  be  allowed  to 
be  taken  from  the  state  without  her 
consent.  That  the  court  ought  not  to 
authorize  the  removal  of  its  ward  be- 
yond its  jurisdiction. 

In  WUson  v.  Wilson  (45  California, 
899)  it  was  held  that  "  If,  after  a  decree 
of  divorce  has  been  granted  and  the 
wife  has  been  awarded  the  custody  of 
a  child,  she  petitions  the  court  for  an 
order  requiring  her  former  husband  to 
make  provision  for  the  support  of  the 
child,  the  court  may  make  an  order  of 
allowance  for  the  past  as  well  as  future 
support  of  the  child.  If  a  decree  of  di- 
vorce is  entered,  and  a  stipulation  of  the 
parties  made  at  the  time,  that  the  wife 
shall  receive  a  sum  certain  as  her  part 
of  the  common  property,  and  shall  have 
the  custody  of  the  infant  child,  and 
that  such  sum  shall  be  in  full  for  her 
allowance  for  the  support  of  the  child, 
such  stipulation  does  not  deprive  the 
court  of  the  power  to  afterwards,  on 


her  petition,  make  her  an  allowance  for 
the  support  of  such  child." 

In  Harris  v.  Hams  (5  Kansas,  46), 
a  child  of  the  marriage  was  born  after 
the  decree  for  divorce.  The  mother 
brought  suit  against  the  father  to  re- 
cover for  its  support.  It  was  held 
the  suit  would  not  lie  but  that  the 
remedy  of  the  mother  was  to  peti- 
tion the  court  to  so  far  open  the  decree 
as  to  make  such  provision  for  the  sup- 
port of  the  children  as  might  be  just 
under  all  the  circumstances,  or  by  other 
proper  proceedings  under  or  supplemen- 
tal to  the  original  decree. 

See  4  Eng.  Rep.,  649.  In  New  York 
it  is  held  that  unless  the  final  decree 
reserves  a  right  to  the  wife  to  apply 
for  further  alimony,  she  cannot  do  so'; 
that  though  nothing  be  said  on  the 
sulfject  of  alimony  the  court  must  be 
presumed  to  have  finally  passed  on  the 
question  and  decided  adversely  to  the 
claim  of  the  wife  ;  that  all  jurisdiction 
over  the  parties  terminates  with  the 
judgment :  Kamp  v.  Kamp,  50  N.  Y., 
212.  So  also  in  lawa :  Wild  v.  Wild, 
86  Iowa,  819. 

In  Illinois  it  is  held  that  the  mother 
of  a  child  to  whom  it  is  awarded  in  di- 
vorce, may  recover  of  the  father  for  its 
support,  so  long  as  it  cannot  earn  its 
own  living :  Plaster  v.  Plaster,  67  Illi- 
nois, 98. 

In  Indiana  it  is  held  a  decree  award- 
ing the  custody  of  a  child  to  the  mother 
is  final  and  cannot  be  0|)ened,  although 
the  court  may  reserve  leave  to  apply. 
If  not  reserved  no  subsequent  applica- 
tion to  change  it  can  be  made  :  SuUioan 
V.  Learned,  49  lud.,  252.  In  Maine  it 
has  been  held  that  an  allowance  for  ali- 
mony does  not  expire  with  the  death  of 
the  husband :  Miller  v.  Miller,  64 
Maine,  484. 

It  has  been  held  that  although  the 
custody  of  a  child  has  been  awarded  to 
the  mother,  that  if  the  father  by  will 
gave  an  estate  to  the  child  upon  condi- 
tion that  it  should  be  brought  up  and 
remain  with  the  husband's  mother, 
such  condition  was  valid  and  unless 
complied  with  the  child  took  no  part  of 
the  estate.  Also  that  notwithstanding 
the  award  of  the  custody  of  the  child  to 
the  mother,  the  fatlier  had  the  right  to 
appoint  a  testamentary  guardian  of  the 
infant :  Davis  v.  McCaffrey,  21  Grant 
(Upper  Can.)  Chy.,  554. 
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Ret  judicata — "  TVaruaetion" — Specific  Performance — Potoere  of  Avmth. 

On  the  Slst  of  December,  1839,  certain  uncollected  rents  belonging  to  the  estate 
of  a  deceased  person  were  sold  bv  his  executors  to  the  respondent.  In  1869,  the  ap- 
pellant, claiming  as  residuary  legatee  under  the  will  of  the  deceased,  sued  the 
respondent  and  the  surviving  executor  to  cancel  the  sale  and  for  an  account  and  pay- 
ment, and  after  certain  abortive  negotiations  for  a  compromise,  foreclosed  the  plead- 
ings in  the  action.  Thereupon  a  "  transaction"  was  on  the  4th  of  June,  1870,  made 
between  the  respondent  and  L.,  the  counsel  and  attorney  of  the  appellant,  to  the 
effect  that  the  cause  was  stayed  on  certain  terms  of  payment  and  the  foreclosure 
removed,  '*ju8qu*d  nouvel  avi*  ;"  which  **  transaction,"  on  the  10th  of  June,  the  re- 
spondent revoked  and  pleaded  to  the  action.  Thereafter  the  appellant  prayed  for 
judgment  in  terms  of  the  compromise,  which  was  refused. 

In  January,  1871,  the  appcjlant  brought  another  action  to  enforce  the  compromise, 
and  the  respondent  pleaded,  first,  that  the  pendency  of  the  original  action  for  sub- 
stantially tlie  same  cause  was  a  bar,  or  that  the  discontinuance  thereof  was  a  con- 
dition precedent  to  the  right  to  maintain  a  fresh  one ;  secondly,  res  jwlicata;  thirdly, 
fourthly  and  fifthly,  that  the  "transaction"  was  conditional  on  ratification  by  the 
court,  was  made  by  L.  without  appellant's  authority,  and  under  mistake,  surprise,  or 
fraud: 

Heidy  first,  that  the  pendency  of  the  first  action  was  not  a  bar  to  the  institution  of 
the  second ;  nor  was  the  discontinuance  of  the  first  a  condition  precedent  to.  bringing 
the  second.    The  right  mode  of  enforcing  the  "  transaction  "  was  by  a  separate  action. 

Secondly,  the  "  transaction  "  was  intended  to  be  final,  but,  according  to  the  Canada 
Civil  Code,  interpreted  by  the  aid  of  the  French  law,  L.,  in  the  absence  of  special 

(^)  Present:  Sir  Jamks  W.  Colvilb,  Sir  Baexes  Pjsacook,  Sie  Montague  E.  Smith, 
and  Sie  Robeet  P.  Colliee. 
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anthority,  had  not,  by  reason  of  his  being  "avocat"  and  "avoid"  any  power  to  bind 
his  client  thereby. 

An  avouS  can,  however,  bind  his  client  (until  desaveu)  by  any  proceeding  in  the  cause, 
though  taken  without  his  client's  authority,  or  even  in  defiance  of  Ills  prohibition. 

Appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (Apj)eal  side),  dated  the  17th  of  Septem- 
246]  ber,  1873,  ^affirming  a  judgment  of  the  Superior  Court 
for  Lower  Canada,  dated  the  31st  of  October,  1871. 

The  action  in  which  the  judgments  appealed  from  were 
given  was  instituted  in  January,  1871,  by  the  appellant  to 
recover  from  the  respondent  a  sum  of  $30,000  upon  a  ''trans- 
action" or  agreement  for  a  compromise  dated  the  4th  of 
June,  1870,  by  which,  it  was  contended,  another  action 
brought  by  the  appellant  in  December,  1869,  and  then  pend- 
ing in  the  Superior  Court  of  the  district  of  Montreal  against 
the  respondent  and  the  Reverend  George  Burton  Hamilton 
(the  sole  surviving  executor  and  trustee  of  the  will  of  the 
late  General  Napier  Christie  Burton,  deceased)  had  been 
settled. 

The  nature  of  the  first  action,  the  circumstances  which 
led  thereto,  the  ''transaction"  of  the  4th  of  June,  1870,  and 
the  manner  in  which  it  was  effected,  the  nature  of  the  sec- 
ond suit  and  the  pleadings  therein,  are  fully  set  forth  in  the 
judgment  of  their  Lordships,  and  need  not  oe  repeated  here. 

The  material  questions  raised  by  the  pleadings  in  the  sec- 
ond action,  in  which  this  appeal  arose,  were  (1).  Whether 
the  appellant  was  or  not  put  to  his  election,  and  bound  to 
discontinue  his  former  action  before  proceeding  with  the 
present  one.  (2).  Whether,  by  allowing  the  respondent  to 
plead  in  the  former  action  after  the  compromise  had  been 
entered  into,  and  refusing  to  give  effect  to  the  compromise 
in  that  action,  the  court  had  or  had  not  adjudicated  upon 
tlie  validity  of  the  agreement  for  a  compromise,  so  as  to  oar 
any  separate  action  based  on  that  agreement.  (3.)  Whether 
the  agreement  in  question  was  final,  or  whether  it  was  con- 
ditional on  the  ratification  thereof  by  the  court.  (4. )  Whether 
the  same  was  or  not  void  as  having  been  executed  on  a  Sunday. 
(5.)  Whether  the  attorney  of  the  appellant  had  or  had  not 
authority  to  bind  him  by  executing  the  agreement  on  his 
behalf,  and  whether  it  was  not  open  to  the  respondent  to 
repudiate  the  contract  before  it  was  formally  ratified  by  the 
appellant.  (6.)  Whether  there  was  or  not  any  surprise  or 
deceit  practised  on  the  respondent,  or  any  such  error  or  mis- 
take on  his  part  when  he  subscribed  the  agreement,  as  to 
entitle  him  to  repudiate. 

On  the  31st  of  October,  1871,  Mr.  Justice  Beaudrey  gave 
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judgment  for  the  respondent,  on  the  ground  that  Mr.  Laflam- 
ine,  the  *counsel  and  attorney  for  the  appellant,  had  no  [247 
7)ower  of  attorney  for  the  apjjellant,  and  that  the  agreement 
for  compromise  or  ''transaction,"  could  not  be  binding  on 
either  party  until  ratified  by  the  appellant ;  and  that  before 
it  was  BO  ratified  the  respondent  had  withdrawn  from  it. 

The  appellant  appealed  to  the  Court  of  Queen's  Bench  of 
Lower  Canada  (Appeal  side),  and  on  the  17th  of  September, 
1873,  the  court,  by  a  maionty  of  three  to  two,  affirmed  the 
judgment  of  the  court  below,  though  for  different  reasons. 

Tffie  reasons  given  by  Chief  Justice  Duval  (who  with  Mr. 
Justice  Polette  and  Mr.  Justice  Badgley,  formed  the  ma- 
jority of  the  court),  for  his  decision,  were  to  the  effect  that 
(without  pronouncing  anv  opinion  on  the  validity  of  the 
agreement)  the  object  of  the  agreement  was  to  put  an  end  to 
a  pending  suit  between  the  parties,  and  that  the  agreement 
was  therefore  an  incident  in  that  suit,  and  could  not  be  sev- 
ered from  it  so  as  to  be  the  basis  of  a  separate  action  so  long 
as  the  original  suit  was  pending,  and  that  the  benefit  of  the 
agreement  was  to  be  obtained,  if  at  all,  by  means  of  sub- 
sidiary proceedings  in  that  suit. 

Mr.  Justice  Polette  (a  judge  of  the  Superior  Court,  sitting 
instead  of  Mr.  Justice  Drummond,  who  had  declared  himself 
incompetent  to  sit  on  the  appeal),  gave  no  reasons  for  his 
judgment,  though  concurring  in  the  decision,  Mr.  Justice 
Badgley  (who  expressed  an  opinion  that  the  agreement  was 
invalid,  and  had  been  obtained  illegally  and  by  surprise) 
also  concurred  in  the  decision.  The  dissentient  judges  were 
Mr.  Justice  Monk,  and  Mr.  Justice  Taschereau,  who  neld  the 
agreement  valid  and  the  action  righthr  brought, 

Mr.  i^y,  Q.C.,  and  Mr,  IT,  A,  Oiffard^  for  the  appellant : 
As  to  the  preliminary  objections  taken  by  the  respondent : 
The  agreement  of  the  4th  of  June,  1870,  was  a  distinct  agree- 
ment, the  validitv  of  which  when  disputed  could  not  be  put 
in  issue  and  triea  upon  its  merits  in  the  then  pending  action. 
The  causes  of  action  sought  to  be  enforced  in  the  two  actions 
are  different,  and  a  plaintiff  can  only  beput  to  elect  between 
two  proceedings  where  the  two  proceedings  are  directed  to 
enforce  the  same  cause  of  action.  ^Moreover,  the  appel-  [248 
lant  had  done  nothing  in  the  first  action  to  render  it  inequi- 
table that  he  should  maintain  the  second.  From  the  date  of  the 
letter  of  the  11th  of  June  down  to  this  appeal,  the  appellant 
was  always  ready  and  willing  to  accept  the  compromise  and 
carry  out  its  terms.  He  was  ready  and  willing  to  desist 
from  the  first  action  on  payment  of  the  amount  mentioned 
in  the  "transaction."  It  was  not  obligatory  upon  him 
12  Eng.  Rep.  17 
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to  dismiss  his  bill,  or  to  discontinue  his  action,  which  under 
the  Code  must  be  with  costs ;  he  must  '*  desist "  from  it,  that 
is,  he  must  not  go  on  with  it.  In  fact  he  has  taken  no  step 
in  it  after  the  compromise,  except  for  the  purpose  of  en- 
forcing the  compromise.  Besides,  the  payment  of  money 
by  the  respondent  was  a  condition  preceaent  to  any  final  or- 
der or  final  stay  of  proceedings  in  the  first  action.  Although 
the  court  in  that  action  refused  to  give  eflEect  to  the  compro- 
mise, and  allowed  the  respondent  to  plead,  that  does  not 
render  the  invalidity  of  the  compromise  res  judicata^  nor 
does  it  preclude  the  appellant  from  enforcing  the  same  in 
the  second  action.  The  "transaction"  was  intended  as  a 
final  settlement  of  the  then  pending  action.  It  was  not,  as 
contended  for  by  the  respondent,  a  draft  of  a  judgment  to 
be  submitted  to  the  court,  called  a  '' jugement  d' expedient," 
from  which  both  parties  were  entitled  to  withdraw  until  it 
was  ratified  by.  the  court.  The  old  French  law  on  that  sub- 
ject has  no  application.  There  is  nothing  in  the  Civil  Code 
of  Canada  referring  to  jugement  d' expedient.  This  was  an 
ordinary  "transaction"  and  bound  the  parties:  see  sect. 
1918  of  the  Civil  Code  of  Canada.    As  to  its  being  executed 

on  a  Sunday [Mr.  Boinpas:  I  do  not  insist  upon  that,] 

Mr.  Bompas^  and  Mr.  Kenelm  Digby^  for  the  respondent : 
Assuming  this  '  ^  transaction  "  to  be  valid,  still  this  action  is  not 
maintainable.  The  two  causes  of  action  are  mutually  exclu- 
sive :  Merlin^  Question  de  Droits  vo.  ^^Option^^^  sect.  1,  No.  6. 
Actual  discontinuance  of  the  first  action  was  a  condition 
precedent  to  the  right  to  paj'-ment,  and  to  the  right  to  bring 
second  action.  [Sib  James  W.  Col  vile  referred  to  Dal- 
loz^  Juris.  General^  vo.  D'esistemenV^]  There  is  a  distinc- 
tion between  actions  for  specific  performance  and  actions  for 
damages ;  in  the  former  actual  performance  of  his  part  by 
the  plaintift*,  not  merely  readiness  to  perform  it,  is  required : 
249]  *see  Civil  Code  of  Canada,  sect.  1065 :  Perreault  v. 
Arcandi^),  The  appellant  could  at  any  time  have  discon- 
tinued his  suit,  and  so  performed  his  part  of  the  agreement : 
see  Code  of  Civil  Procedure,  "On  I)iscontinuance,"  sect. 
450,  et  seg.  Here  the  intention  of  the  parties  was  that  there 
should  be  a  judgment  in  terms  of  the  consent.  The  Code 
has  taken  pains  to  enable  courts  to  do  complete  justice  in  a 
single  suit,  and  even  to  provide  for  the  adjudication  of  claims 
by  and  against  third  parties :  4th  chap,  of  Civil  Procedure 
Code,  "Incidental  Demands,"  sects.  149-153.  Tiie  object  is 
to  prevent  circuity  of  actions.  That  being  the  object  of  the 
judgnient  of  the  court  below,  and  the  point  being  one  of 

(*)  4  Low.  Can.  Jur.,  449. 
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§ractice,  this  court  wUl  not  advise  its  reversal.     [Mr.  Fry^ 
I.e.,  referred  to  sect.  161.]    Time  was  of  the  essence  of  the 
contract. 

Mr.  Fry^  Q.C.,  in  r^ply,  referred  Xo- Askew  v.  Welling- 
ton (*)  to  show  the  practice  of  the  Court  of  Chancery  in  a 
matter  of  this  kind. 

Sir  Robert  P.  Collier  stated  that  their  Lordships  con- 
sidered that  the  case  should  be  argued  upon  its  merits. 

Mr.  Fry^  Q.C.,  and  Mr.  Oiffard^  for  the  appellant :  First, 
whether  Mr.  Laflamme  had  authority  to  bind  the  appellant. 
According  to  the  law  of  France  there  was  a  binding  contract 
between  the  parties,  unless  the  appellant  refused  to  ratify  it ; 
a  reasonable  time  for  his  ratification  must  have  elapsed  be- 
fore the  respondent  could  revoke  his  consent :  see  Touillier 
(5th  ed.),  Droit  Civil  FranQais,  vol.  vi.,  p.  33;  where  you 
contract  with  a  person  who  affects  to  act  for  another,  you 
must  give  a  reasonable  time  to  the  unnamed  principal  to 
ratify  or  not,  as  he  thinks  fit.  As  to  Mr.  Laflamme  s  au- 
thority as  avocat  et  procureur,  apart  from  a  special  mandate, 
to  bind  the  appellant,  the  authority  of  counsel  in  this  coun- 
try was  discussed  in  Swinfen  v.  Swinfen  (*).  Whoever  has 
the  conduct  of  a  case  in  court  has  authority,  ex  necessitate 
rei,  to  bind  his  client  by  a  compromise  within  the  limits  of 
the  suit:  -Story  on  Agency,  p.  20,  art.  24,  n.;  Burn's  Eccl. 
Law,  plac.  4,  *131st  canon,  tit.  ''Advocate."  The  [250 
Code  Napoleon  restrains  the  procureur' s  authority :  Dalloz, 
G6neral  J  urisp.  tit.  "Desaveu;"  sect.  92;  Merlin,  Question 
de  Droit,  tit.  ' '  Desaveu, "  ' '  D6saveu  d'  a vou6. ' '  See  Canada 
Code  of  Civil  Procedure,  ''Disavowal,"  sects.  192,  199.  As 
to  the  necessity  for  an  express  authority  in  writing,  see 
Civil  Code,  arts.  1233,  1730;  Merlin's  Repertoire  de  Jur. 
"Mandat;"  Troplong's  Droit  Civil  expliqu6,  vol.  xvi.  "Du 
Mandat,"  101,  102. 

Secondly.  Was  this  "transaction"  signed  under  circum- 
stances whichprevent  the  court  from  enforcing  it.  The 
respondent  hadT  failed  to  prove  that  he  signed  under  any 
surprise,  or  because  of  any  misrepresentation,  or  under  any 
error  of  fact  or  of  law :  Attwood  v.  8maU  ('). 

For  authorities  as  to  the  binding  effect  of  this  'transac- 
tion," see  Canada  Civil  Code,  sects.  1920,  1921;  Troplong's 
Droit  Civil  explique,  vol.  xvii.,  p.  651,  sect.  135,  tit  "Des 
Transactions." 

Mr.  Bampas^  and  Mr.  Kenelm  Digby^  for  the  respondent : 

(^)  9  Hare.  66.  («)  6  01.  A  F.,  447;   seo  judgment  of 

(*)  25  L.  J.  (C.P.),  308  (1866);  26  L.  J.     Lord  Brougham. 
(C.P.),  97  (1857). 
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There  is  no  legal  evidence  of  Mr.  Laflamme's  authority  to 
bind  his  client ;  the  want  of  it  was  insisted  upon  from  the 
first.  As  to  the  implied  authority  of  an  attorney,  it  is  lim- 
ited strictly  to  taking  steps  in  the  su^t.  See  Civil  Code,  sect. 
1703.  See  Guyot's  Rejyrtoire  de  Juris,  vol.  xvii.,  p.  235, 
tit.  ''Transaction;"  Dalloz,  Gen.  Jur.  tit.  ''Transaction," 
art.  4,  sect.  57;  Pigeau,  Pr.  Civ.,  vol.  i.,  p.  369.  Upon 
the  question  of  proof  of  the  alleged  authority.  Little  v. 
McKeon  (*)  shows  that  it  is  not  an  approved  course  in  Can- 
ada to  call  an  attorney  as  a  witness  on  behalf  of  his  client ; 
so  that  no  inference  can  be  drawn  a^inst  the  appellant  from 
his  advocates  not  having  been  called  to  show  that  they  were 
misled.  And  as  a  general  principle  no  evidence  of  the  al- 
leged authorit}^  is  admissible  unless  it  be  in  writing.  See 
Pothier's  "Mandat,"  L,  sect.  3,  arts.  29,30;  Guyot,  "Man- 
dat,"  p.  233;  Merlin's  Rep.,  tit.  "Mandat;"  Troplong, 
"Mandat;"  De  Malart  v.  Martin;  Dalloz,  Jurisp.  G6n. 
(1860),  p.  114. 

This  "  transaction"  was  not  a  final  contract  until  confirmed 
by  the  court.  It  was  subject,  moreover,  to  a  revocation,  and 
251]  was  *revoked  by  the  respondent  before  it  was  so  con- 
firmed. Even  if  Laflamme  had  authority  to  bind  his  client, 
subject  to  his  ratification,  still  a  reasonable  time  had  elapsed 
durmg  which  the  appellant  failed  to  ratify  it,  and' thereupon 
the  respondent  was  at  libertjr  to  revoke  nis  consent,  which 
he  elected  to  do.  See  Pothier,  Traits  des  Oblig.  sect  801 ; 
1  Pigeau,  p.  359.  As  to  the  invalidity  of  the  transaction, 
see  Dalloz,  Juris.  General,  tit  "Transactions,"  156;  Story's 
Equity  Jurisp.,  art.  131. 

Mr.  Fry^  Q.C.,  replied:  He  referred  to  Troplong,  "Man- 
dat," sect.  295;  Beaubien,  Tr.  des  Lois  Civ.  du  Bas-Canada, 
{).  48;  Pigeau,  vol.  i.,  p.  348;  Trigge  v.  Lavallee{^)\  Trop- 
ong,  "Transactions,"  p.  651;  Lucy's  Case {^). 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Kobekt  P.  Collier  :  In  order  to  make  this  case  in- 
telligible a  short  narrative  is  necessary.  General  Napier 
Christie  Burton,  who  possessed  property  in  England  and  in 
Lower  Canada,  made  his  will  on  the  20 th  of  December,  1834, 
the  provisions  of  which  material  to  the  cause  are  as  follows : 
He  gave  and  bequeathed  the  lease  of  the  house  in  England, 
in  which  he  then  resided,  and  all  his  household  furniture, 
plate,  &c.,  and  all  his  other  effects,  together  with  all  cash 
m  the  house  at  the  time  of  his  decease,  together  with  all 
moneys  due  to  him,  in  his  own  right,  as  well  as  representa- 

(')  3  Rev.  de  Jur.,  p.  366.  (»)  13  Low.  Can.  Rep.,  132. 

(8)  4  D.  M.  A  G.,  856. 
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live  and  heir-at-law  of  his  late  father  General  Gabriel  Chris- 
tie Burton,  to  three  trustees  (George  Burton  Hamilton  and 
William  Henry  King,  gentlemen  residing  in  England,  and 
Edme  Henry,  described  as  of  La  Praine  near  Montreal, 
Lower  Canada)  in  trust  for  investing  the  moneys  collected 
and  the  proceeds  of  the  sale  of  the  furniture,  &c.,  in  govern- 
ment stocks,  and  accumulating  such  stocks  and  dividends, 
*' until,"  in  the  words  of  the  will,  *' Christiana  Harmar,  the 
only  child  of  my  natural  daughter,  Mary  Harmar,  shall  at- 
tain the  age  of  twenty-one  years,  or  day  of  marriage,  which- 
ever shall  first  happen,  and  then  I  do  direct  my  said  trustees, 
or  the  survivors  or  survivor  of  them,  or  the  executors  of  the 
survivor,  to  assign  and  transfer  the  whole  of  such  accumu- 
lated principal  fund  or  stock,  *and  all  dividends  [252 
thereon,  unto  the  said  Christiana  Harmar  for  her  absolute 
use  and  benefit  ....  but  in  case  the  said  Christiana  Har- 
mar should  die  before  attaining  the  age  of  twenty-one  years, 
or  being  married,  or  the  transfer  of  the  accumulated  stock 
being  made  to  her,  then  I  do  give  and  bequeath  the  same 
unto  Henry  John  Styring  King,  the  eldest  son  of  the  said 
William  Henry  King,  his  executors,  administrators,  and  as- 
signs absolutely  for  his  or  their  use  and  benefit,"  and  he 
directed  his  trustees  to  assign  the  same  accordingly. 

In  a  subsequent  part  of  the  will  he  bequeathed  tne  residue 
of  his  estate  and  effects  to  Christiana  Harmar  absolutely  on 
her  attaining  the  age  of  twi?nty-one  years,  but  in  the  event 
of  her  dying  under  age  to  Henry  John  Styring  King. 

By  a  codicil  dated  the  23d  of  December,  1834,  he  directed 
Edme  Henry  to  sell  his  dwelling-house  and  land  adjoining 
in  Lower  Canada,  to  deduct  out  of  the  purchase-money  all 
that  might  be  due  to  Henry  for  the  expenses  of  the  sale,  and 
his  trouble  in  collecting  the  rents  of  the  house  and  of  the 
real  estates  and  seigniories  of  the  testator  in  Canada,  and 
then  to  pay  over  to  the  other  trustees  ''the  balance  of  such 
purchase-money,  and  of  all  other  moneys  and  rents  due  to 
me  which  have  or  may  come  into  the  hands  of  the  said 
Edme  Henry  or  his  heirs  in  manner  aforesaid,  in  order  that 
the  balance  may  be  invested  in  government  stock  in  Eng- 
land, upon  and  for  the  same  trusts  and  persons  to  whom  I 
have  in  the  said  will  bequeathed  the  rest  and  residue  of  my 
estate  and  effects." 

The  testator  died  in  January,  1835. 

Christiana  Harmar  died  in  April,  1847,  at  the  age  of 
twenty-two  years,  unmarried. 

On  the  31st  of  December,  1839,  Edme  Henry,  the  Canadian 
executor,  with  the  consent  of  his  English  co-executors,  sold, 
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by  deed  of  that  date,  to  Pinsoneault,  the  defendant,  a  rela- 
tive of  his,  the  uncollected  rents  of  the  seigniories  of  the  tes- 
tator iiu Canada  for  a  sum  of  £1,999. 

On  the  18th  of  December,  1869,  nearly  thirtv  years  after 
the  above-mentioned  transaction,  Henry  John  Styring  King 
filed  a  declaration  in  an  action  against  Pinsoneault  and 
George  Burton  Hamilton,  the  last  surviving  executor  and 
253]  trustee  of  the  testator,  *in  which  he  set  out  the  will 
without  the  codicil,  averred  that  ChristianaHarmanhad  died 
under  age  and  unmarried,  and  before  any  transfer  to  her ; 
that  Edm6  Henry  had  fraudulentlv  concealed  from  his  co- 
executors  the  amount  of  the  uncollected  rents  due  to  the 
testator,  which  amounted  to  £60,000 ;  that  by  false  repre- 
sentations of  Henry  and  Pinsoneault  the  other  executors 
were  induced  to  a^ree  to  the  sale  to  Pinsoneault ;  he  prayed 
that  the  deed  of  tlie  31st  of  December,  1839,  shouldbe  can- 
celled, that  Pinsoneault  should  account  for  all  the  arrears 
with  interest  and  profits,  or  in  default  should  pay  to  him 
$480,000.  On  the  filing  of  the  declaration  a  burial  certificate 
was  filed  with  it,  wherein  it  is  stated  that  at  the  time  of  her 
death  Miss  Harmar  was  aged  twenty- two. 

This  action  was  brought  when  the  defendant  and  his  fam- 
ily were  in  Europe,  intending  to  take  a  lengthened  tour. 
The  statement  that  Miss  Harmar  died  under  age  is  admitted 
by  Mr.  Laflamme,  the  advocate  and  attorney  of  the  plaintiff, 
to  have  been  false  to  his  knowledge,  and  inserted  in  the 
declaration  bv  him  to  prevent  its  being  demurrable.  If  the 
plaintiff's  right  to  sue,  as  it  is  now  contended  for,  had  been 
stated,  viz.,  that  notwithstanding  Miss  Harmar  attained  her 
majority,  nevertheless  the  gift  over  to  the  plaintiff  took 
effect  because  no  transfer  had  actually  been  made  to  her,  the 
declaration  might  have  been  met  by  a  demurrer,  upon  the 
argument  of  which  the  plaintiff's  right  to  sue  could  have 
been  decided  without  an  enquSte  being  necessary  if  the  de- 
cision had  been  against  him,  and  the  defendant  s  presence 
in  Canada  might  not  have  been  required.  It  has  been  sug- 
gested that  the  object  of  this  false  statement  was  to  compel 
the  plaintiff's  return  to  Canada,  to  work  on  his  fears  by  the 
prospect  of  an  inquiry  into  transactions  thirty  years  old,  and 
to  drive  him  to  a  compromise.  Be  this  as  it  may,  Mr.  Pin- 
soneault when  he  heard  of  the  action  hastened  to  Canada, 
and  arrived  at  Montreal  on  the  25th  of  May,  1870.  Commu- 
nications took  place  between  his  legal  advisers  and  those  of 
the  plaintiff,  in  the  course  of  which  a  proposition  for  settling 
the  action  for  $30,000  was  discussed.  Mr.  Pinsoneault, 
however,  states  that  on  Saturday,  the  4th  of  June,  he  had 
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determined  to  plead  to  the  action,  and  had  given  instruc- 
tions for  that  purpose.  On  that  same  4th  of  June  Mr.  La- 
flamrae  obtained  a  foreclosure  of  the  ^pleadings  in  the  [254 
suit.  The  defendant,  probably  more  alarmed  than  he  need 
have  been  at  this  procedure,  went  to  Mr.  Laflamme  (who 
had  been  a  personal  friend  of  his)  on  the  Sunday  morning 
without  consulting  his  attorney  or  counsel,  and  in  the 
course  of  the  day  the  following  document  was  drawn  up  by 
Mr.  Laflamme: 

**  Henry  J.  S.  King,  plaintiff,  and  Alfred  Pinsoneault, 
defendant. 

^'Memorandum. 

"It  is  agreed  that  this  case  is  to  be  settled  upon  the  fol- 
lowing terms,  viz. : 

"1.  The  defendant  is  to  pav  to  the  plaintiff  $30,000  in  full 
settlement  of  the  action,  which  is  to  be  at  once  desisted  from, 
the  defendant  paying  costs  to  the  amount  of  $50. 

''2.  Of  the  above  sum  of  $30,000,  $15,000  shall  be  paid 
immediately,  and  the  remaining  $15,000  shall  be  invested  in 
hypotheaues,  or  other  approved  securities,  in  the  joint 
names  oi  H.  Cotte  and  Thomas  W.  Ritehie,  Esquires,  in 
trust  to  pay  the  interest  upon  such  investment  during  the 
period  extending  from  this  date  to  the  31st  of  December, 
1877,  to  the  ]jlaintiff,  at  the  rate  of  5  per  cent,  per  annum, 
payable  semi-annually,  and  to  transfer  the  capital  to  him 
(the  plaintiff)  or  his  representatives  at  the  expiration  of  that 
time,  provided  no  action  shall  have  been  brought  by  the 
representatives  of  the  late  Christiana  Harmar  against  Mr* 
Pinsoneault  or  his  representatives  for  or  in  respect  of  any 
of  the  rents,  moneys,  or  matters  or  things  mentioned  in  the 
'  declaration  of  this  cause,  or  under  and  in  virtue  of  the  will 
of  fhe  late  General  Christie  ;  and  provided  any  such  action 
has  been  brought  that  it  shall  have  been  finally  dismissed 
or  disposed  of ;  and  if  any  such  action  is  instituted,  then  Mr. 
Pinsoneault  shall  pay  the  interest  of  6  per  cent,  to  the  said 
trustees,  who  shall  deposit  the  same  under  the  above  trust 
to  await  the  final  decision  of  this  action. 

"3.  If  at  the  expiration  of  the  said  time  (on  the  31st  of 
December,  1877)  such  an  action  shall  be  pending,  the  capital 
shall  only  be  paid  upon  the  same  being  finally  dismissed. 

''4.  If  such  action  shall  be  brought  within  the  said  period 
of  seven  years,  and  shall  be  finally  decided  against  Mr. 
Pinsoneault,  the  investment  of  the  said  sum  of  $15,000  shall 
be  transferred  to  Mr.  Pinsoneault,  together  with  the  interest 
added  thereto. 
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255]  *''5.  K  Mr.  Pinsoneault  prefers  it,  the  sum  of  $16,000 
may  be  deposited  in  any  chartered  bank  of  this  city  selected 
by  him,  in  the  names  of  Mr.  Cotte  and  Mr.  Ritchie,  subject 
to  the  foregoing  trust. 

"Montreal,  June 4,  1870. 

''(Signed),  Alfred  Pinsoneault. 
"R.  Laflamme, 
"Attorney  for  the  said  J.  S.  King." 

This  agreement,  which,  in  the  language  of  the  Canadian 
law,  is  termed  a  "  transaction,"  though  made  on  the  5th  of 
June,  is  dated  on  the  4th.  Mr.  Laflamme,  after  the  signing 
of  the  agreement,  gave  the  defendant  a  letter  addressed  to 
Mr.  Cassidy,  his  counsel  and  attorney,  to  the  effect  that  the 
cause  was  stayed  and  the  foreclosure  removed  "jusqu'a 
nouvel  avis." 

Mr.  Laflamme  deposes  that  he  had  authority  from  the 
plaintiff  to  enter  into  this  agreement,  and  that  he  so  informed 
the  defendant ;  and  it  is  manifest  that  the  defendant  at  the 
time  supposed  that  he  had  such  authority. 

On  the  next  day  the  defendant's  legal  advisers  satisfied 
him  that  the  agreement  he  had  made  was  an  improvident 
one,  and  intimated  their  opinion  that  the  plaintin  had  no 
cause  of  action. 

On  the  10th  of  June  the  defendant  executed  a  notarial 
instrument  revoking  the  agreement  on  the  ground  (among 
others)  that  it  had  not  been  accepted  by  the  plaintiff,  which 
instrument  was  served  on  that  day  on  Mr.  Laflamme. 

On  the  11th  of  June  the  plaintiff  wrote  and  sent  a  letter 
to  the  defendant,  notifying  that  he  was  prepared  to  carry 
out  the  agreement  and  to  desist  from  the  action  on  the  pay- 
ment of  tne  $30,000  as  therein  provided. 

From  this  time  the  plaintiff  attempted  to  enforce  the  com-  • 
promise,  and  the  defendant  to  resist  its  enforcement,  by  all 
means  in  their  power. 

The  defendant  sought  to  put  in  pleas  to  the  action,  and 
succeeded  in  spite  of  the  plaintiff's  opposition  on  the  ground 
of  the  settlement. 

The  plaintiff  prayed  for  judgment  in  the  action  in  the 
terms  oi  the  compromise,  but  this  was  refused  on  the  ground 
that  the  defendant  had  been  admitted  to  plead. 

In  January,  1871,  the  plaintiff  commenced  a  fresh  action 
256]  on  the  ^agreement  or  ''transaction"  of  the  5th  of 
June,  1870,  averring  his  own  readiness  to  perform  it,  and  of- 
fering to  perform  it,  and  praying  that  the  defendant  might 
be  compelled  to  perform  it.  This  action  is  the  subject-mat- 
ter of  tile  present  appeal. 
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The  main  grounds  of  defence  raised  by  the  pleas  to  the 
action  were  in  substance : 

1.  That  the  action  was  not  maintainable  durjing  the  pen- 
dency of  the  original  action,  because  they  were  for  substan- 
tially the  same  cause ;  or,  if  that  were  not  so,  that  the 
discontinuance  of  the  first  action  was  a  condition  precedent, 
Tinder  the  "  transaction,"  to  the  bringing  of  the  second. 

2.  That  the  proceedings  by  which  the  defendant  had  been 
admitted  to  plead  in  the  original  action,  and  the  motion  of 
the  plaintiff  for  judgment  in  terms  of  the  compromise  had 
been  rejected,  were,  in  effect,  a  judgment  adverse  to  the 
plaintiff's  right  to  enforce  the  "transaction." 

3.  That  the  "transaction"  was  not  intended  to  be  final, 
but  to  be  conditional  on  its  ratification  by  the  court. 

4.  That  Mr.  Laflamme  had  not  authority  to  make  it. 

5.  That  the  defendant  was  entitled  to  be  relieved  from  it 
on  the  ground  of  mistake  or  surprise  or  fraud. 

The  three  last,  with  some  other  grounds,  were  taken  by 
the  same  (the  third)  plea. 

These  questions  after  a  multiplicity  of  pleadings  and  in- 
terlocutory proceeedings  which  it  is  needless  to  particular- 
ize further,  came  before  the  Superior  Court,  when  judgment 
was  pronounced  by  Mr.  Justice  Beaudry. 

That  judgment  is  to  the  effect  that  the  pendency  of  the 
first  suit  is  not  a  bar  to  the  maintenance  of  the  second,  and 
that  the  defence  in  the  nature  of  res  judicata  raised  by  the 
second  plea  also  failed,  but  that  the  suit  should  be  dismissed 
on  the  ground  that  Mr.  Lafiamme  had  not  sufficient  general 
authority,  as  attorney  and  counsel  in  the  case,  to  bind  his 
client  by  the  agreement  in  question,  and  that  no  special  au- 
thority had  been  proved,  and  that  the  ratification  by  the 
plaintiff  of  the  11th  of  June,  after  the  defendant's  repudia- 
tion of  the  lOth,  was  too  late. 

On  appeal  to  the  Court  of  Queen's  Bench  that  court  held  : 

1.  That  the  second  action  was  not  maintainable  as  long  as 
the  first  was  pending. 

*2.  That  although  the  plaintiff  might  have  enforced  [257 
the  "  transaction"  in  the  first  action,  he  had  not  done  so  by 
the  proper  pleading. 

The  reasons  of  this  judgment  are  thus  stated  by  Chief 
Justice  Duval : 

"  I  express  no  opinion  on  the  validity  of  the  settlement 

pleaded,  but  I  hold  that  no  separate  action  can  be  brought 

on  it  pending  the  first  action  instituted.     King  ought  to 

have  discontinued  his  first  action  brought,  before  instituting 

12  Eng.  Eep.  18 
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the  present,  or  to  have  pleaded  this  as  an  incident  to  the 
first." 

The  court. thereupon  confirmed  the  judgment  of  the  court 
below,  but  not  for  the  reasons  therein  alleged,  "reserving 
liberty  to  the  defendant  to  resort  to  any  means  he  may  be 
advised  for  the  purpose  of  putting  in  force  the  transaction." 

In  giving  this  judgment  the  court  was  iar  from  being 
unanimous. 

Judges  Taschereau  and  Monk  dissent  from  it,  holding 
that  the  action  was  maintainable,  and  that  the  plaintiffs 
were  entitled  to  succeed  upon  the  merits.  The  judgment  is 
that  of  Chief  Justice  Duval,  Judges  Polette  and  Badgley, 
the  latter  of  whom,  though  subscribing  to  the  judgment, 
and  holding  that  the  action  was  not  maintainable  pending 
the  former  action,  doubts  whether  '*the  transaction"  was 
not  properly  pleaded  in  the  first  action,  and,  expressing  a 
regret,  in  which  their  Lordships  sympathize,  that  the  court 
having  all  the  evidence  before  them  for  deciding  the  merits 
should  feel  themselves  unable  to  do  so,  gives  his  own 
opinion  in  favor  of  the  defendant. 

Their  Lordships  concur  with  the  Superior  Court  and  with 
Judges  Taschereau  and  Monk  that  the  pendency  of  the  first 
action  was  not  a  bar  to  the  institution  of  the  second. 

The  actions  were  not  for  the  same  cause.  The  first  action 
was  brought  against  Pinsoneault  and  Hamilton,  for  the  pur- 
pose of  setting  aside  a  deed  of  1839,  and  obtaining  an 
account  of  the  luU  amount  of  the  sums  received  by  Pinson- 
eault with  payment  thereof ;  or,  in  default  of  such  account 
and  payment,  for  damages.  The  second  action  was  brought 
against  Pinsoneault  alone  to  enforce  an  agreement  of  1870, 
258]  and  not  only  to  obtain  payment  of  a  sum  of  *money, 
but  to  enforce  the  settlement  of  another  sum  upon  trusts 
wholly  outside  of  and  collateral  to  the  first  action.  Nor 
was  the  discontinuance  of  the  first  action  a  condition  prece- 
dent under  the  agreement  to  enforcing  that  agreement  by 
action.  The  performance  by  the  parties  of  their  parts  of 
the  agreement  respectively,  were,  in  their  Lordship's  opinion, 
concurrent  conditions,  and  this  being  so,  it  was  sufficient  for 
the  plaintiff  to  aver  in  his  declaration  that  he  had  been  and 
was  ready  and  willing,  and  that  he  offered  to  perform  his 

Sart,  viz.,  discontinuance  of  the  first  action  on  the  def en- 
ant  performing  his  part  of  the  agreement.     Their  Lord- 
sliips  are  further  of  opinion  that  he  has  taken  no  step 
inconsistent  with  this  averment,  and  they  find  that  it  is 
proved  in  fact. 
Although  the  forms  of  procedure  differ  in  England  and 
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Canada,  some  observations  of  the  Vice-Chancellor  Turner 
in  Askew  v.  Wellington  (*)  are  applicable  in  principle  and 
in  reason  to  the  present  suit.  The  Vice-Chancellor  oDserved 
that  some  cases  which  he  referred  to  "  appear  to  establish 
that  at  least  in  cases  where  the  compromise  goes  beyond  the 
ordinary  range  of  the  court  in  the  existing  suit,  and  the 
right  to  enforce  the  agreement  in  that  suit  is  disputed,  the 
proj>er  course  of  proceeding  for  enforcing  it  is  by  bill  for 
specific  performance,  and  not  by  motion  or  petition  in  the 
original  suit  to  stay  the  proceedings,  and  I  think  that,  a  for- 
tiori^ this  must  be  the  case  where  the  agreement  itself  is 
disputed."  It  may  be  collected  that  the  putting  an  end  to 
the  original  suit  in  that  case  was  not  deemed  a  condition 
precedent  to  instituting  the  second. 

It  becomes,  therefore,  unnecessary  to  decide  whether  or 
not  the  plaintiff  could  have  enforced  the  "transaction"  in 
the  first  action,  or  whether,  if  he  could,  he  has  Jtaken  the 
proper  steps  for  doing  so. 

For  these  reasons  tneir  Lordships  are  of  opinion  that  the 
Court  of  Queen's  Bench  were  wrong  in  declining  to  give 
judgment  on  the  validity  of  "the  transactions ;"  it  becomes, 
therefore,  their  Lordships'  duty  to  determine  this  question, 
and  to  give  the  judgment  which  ought  to  have  been  given 
by  the  Court  of  Queen's  Bench. 

The  objection  that  the  "transaction"  was  not  intended  to 
be  final,  but  was  subject  to  some  act  of  confirmation  by  the 
Court,  is  *not  noticed  by  Mr.  Justice  Beaudry,  who  [259 
seems  to  have  thought  his  finding  on  the  want  of  authority 
sufficient  to  establish  the  third  plea  and  to  ^dispose  of  the 
suit.  Their  Lordships  have  no  doubt  that  it  was  intended 
to  be  final. 

•  The  next  important  question  that  arises  is  whether  or  not 
Mr.  Laflamme  had- authority  to  bind  his  client  by  it. 

This  question  again  divides  itself  into  two : 

1.  Had  Mr.  Laflamme  such  authority  by  reason  of  his 
being  counsel  and  attorney  {avocat  and  avoue)  in  the  case  % 

2.  If  not,  had  he  express  authority  from  the  plaintiff  ? 
Their  Lordships  do  not  consider  it  necessary  or  desirable 

for  the  determination  of  the  first  of  these  questions,  to  in- 
quire into  the  extent  of  the  authority  to  settle  causes  of 
counsel,  attorneys,  or  proctors  in  this  country,  founded,  as 
it  is,  upon  laws  and  customs  in  a  great  degree  peculiar  to 
ourselves.  The  law  on  this  subject  must  be  lodfeed  for  in 
the  Canadian  Code,  icterpreted,  if  its  provisions  are  ob- 

(»)  9  Hare,  65. 
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scuro,  by  the  aid  of  what  light  can  be  thrown  upon  them  by 
the  French  law. 

Mr.  Justice  Badgley,  in  his  learned  judgment,  intimates 
an  opinion  (as  their  Lordships  understand  him)  that  the 
"transaction  "  was  invalid  because  it  was  not  given  effect  to 
by  a  '' jugement  d' expedient, '*  and  in  support  of  this  view 
he  quotes  the  following  passage  from  Pigeau  (Procedure 
Civile,  vol.  i.,  pp.  9' and  359): 

'*  On  pent  transiger  en  justice  en  passant  un  jugement  de 
concert  qui  ordonne  ce  dont  les  parties  sont  convenues ;  cela 
se  fait  tres-frequemment  au  Chatelet  de  Paris  ou  Ton  appelle 
cette  voie  expedient.  On  dresse  le  dispositif  du  jugement 
sur  papier  ordinaire,  les  procureurs  le  signent  et  Te  font 
signer  a  leurs  cliens,  lorsqu'ils  n'ont  pas  de  pouvoir  de 
ceux-ci,  et  ne  veulent  pas  prendre  sur  eux  de  signer  sans 
pouvoir,  k  cause  de  Timportance  de  1' affaire." 

The  *' transaction"  by  "jugement  d' expedient,"  with  its 
formalities,  which  was  only  one  form  of  "transaction"  ac- 
cording to  the  French  law,  has  not  been  adopted  or  recog- 
nized m  the  Canadian  Code,  which  does  not  require  that  a 
"transaction"  shall  be  in  any  particular  form,  even  if  it 
consists  in  assenting  to  a  judgment.  The  passage  from 
260]  Pigeau,  however,  is  not  unimportant  as  bearing  on  *the 
general  authority  of  procureui's — for  if  they  have  not  au- 
Siority  to  consent  to  a  judgment,  it  may  be  argued  that 
they  cannot  have  the  power  to  settle  a  cause,  and  to  aban- 
don or  compromise  the  rights  of  their  clients  without  one. 

Mr.  Laflamme  was  both  "avocat"  and  "avoue."  It  does 
not  appear,  hoivever,  that  the  law  gives  him  any  greater  au- 
thority in  his  former  than  he  had  m  his  latter  capacity.  If 
he  had  any  power  analogous  to  that  of  a  counsel  in  Eng- 
land, to  settle  a  cause  "in  court,"  it  is  enough  to  say  that 
it  was  not  this  power  which  he  exercised ;  his  power  was 
merely  that  of  an  "avoue." 

No  French  authority  has  been  cited  which  goes  the  length 
of  asserting  that  an  "avoue"  has  a  general  power  to  bind 
his  client  by  a  "transaction  "  such  as  the  present,  and. some 
French  authorities  have  been  cited  which  it  is  contended  es- 
tablish the  negative  of  this  proposition. 

Much  reliance  has  been  placed  by  the  counsel  for  the  de- 
fendant on  a  passage  from  Dalloz's  Repertoire  de  Jurispru- 
dence ("  Transaction,"  art.  4,  s.  57),  which  runs  thus  : 

"  Un  mandataire  a-t-il  le  droit  de  transiger  au  nom  de  son 
mandant  ?  La  negative  resulte  clairement  de  T  Article  1988, 
Code  Nap.,  d  moins  que  la  procuration  ne  confere  expresse- 
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ment  ce  pouvoir  au  mandataire.    Le  mandataire  charge  pour 
une  seule  affaire  De  pent  transiger  sans  un  pouvoir  expr^s."^ 

Article  1988  of  the  Code  Napoleon  is  almost  identical 
with  article  1703  of  the  Canadian  Code,  which  is  in  these 
terms :  , 

'*  The  inandate'may  be  either  special  for  a  particular  busi- 
ness, or  general  for  all  the  affairs  of  th^  mandator.  When 
general  it  includes  only  acts  of  administration.  For  the 
purpose  of  alienation  or  hypothecation,  and  for  all  acts  of 
ownership  other  than  acts  of  administration,  the  mandate 
must  be  express." 

It  has  been  argued  that  if  the  inability  declared  by  the 
French  Code  to  alienate  and  hypothecate  without  express 
powers  carried  with  it  the  inability  to  "transact,"  the  same 
words  in  the  Canadian  Code  must  have  the  same  effect. 

The  plaintiff  seeks  to  explain  this  passage  as  referring 
only  to  the  powers  of  ordinary  mandatories,  and  having  no 
reference  to  "avoues,"  who  are  mandatories  with  extra- 
ordinary and  exceptional  *powers.  If,  however,  a  [261 
class  of  mandatories  so  well  known  do  possess  this  excep- 
tional power,  the  omission  of  all  notice  of  it  in  the  place 
where  notice  of  it  would  have  been  appropriate,  or,  inaeed, 
in  any  part  of  the  exhaustive  treatise  of  Dalloz  concerning 
"Transactions "  is  not  a  little  remarkable. 

The  same  doctrine  is  laid  down  in  other  books  of  authority. 

In  Guy  of  s  Repertoire  de  Jurisprudence  (vol.  xvii.  ''Trans- 
action," p.  235),  this  is  said : 

"  Un  procureur  ou  mandataire  peut-il  transiger  au  nom  de 
son  commettant?  II  le  pent  sans  difficulte,  si  la  procura- 
tion lui  eut  donne  exprssement  le  pouvoir ;  mais  dans  le  cas 
contraii-e  toute  espece  de  transaction  lui  est  interdite." 

The  same  doctrine  is  laid  down  by  Troplong  (Droit  Civil 
explique,  s.  295),  and  by  other  writers  on  French  law,  with- 
out the  supposed  exception  being  ever  noticed. 

Undoubtedly  ''avoues"  possess  some  powers  beyond  those 
of  ordinary  mandatories  oi  binding  their  principals,  unless 
their  acts  are  expressly  disavowed. 

This  subject  is  treated  of  at  some  length  in  DaUoz's  Reper- 
toire de  tfurisprudence  (''Desaveu,"  s.  3,  art-.  25)  where 
many  instances  of  such  powers  are  given,  not,  however,  in- 
cluding the  power  ''to  transact."  It  is  also  treated  more 
succinctly  in  Dalloz's  Dictionnaire  de  Jurisprudence,  tit. 
"Desaveu."     It  is  there  said  that  in  general  every  act  of  a 
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mandatory  is  void  which  exceeds  the  bounds  of  his  mandate, 
but  that  it  is  otherwise  with  mandatories  ad,  Utem^  who  are 
in  some  sense  officers  of  justice  representing  citizens  before 
the  tribunals  in  the  exercise  of  their  profession.  He  thus 
sums  up  the  law:  "Eneffet,  jusqu'a  a6saveu  tout  acte  de 
mlnistere  de  Tavou^,  mandataire  ad  litem^  quelles  que  soient 
les  consequences  q^u'il  entralne,  est  repute  fait  en  vertu  du 
pouvoir  de  sa  partie." 

It  appears  to  their  Lordships  that  full  effect  may  be  given 
to  the  meaning  of  these  expressions  by  treating  the  "  avoue  " 
as  able  to  bind  his  client  (until ''  desaveu")  by  any  j^roce^^m// 
in  the  cause^  though  taken  without  his  client's  authority,  or 
even  in  defiance  of  his  prohibition.  The  plaintiff  is  assumed 
to  have  authorized  every  claim,  made  on  his  behalf  in  the 
declaration,  the  defendant  every  plea  pleaded  for  him ;  for 
262]  example,  a  plea  of  the  *Statute  of  Limitations,  or  a 
plea  justifying  a  libel— though  he  may  have  prohibited 
their  being  pleaded.  An  illustration  of  this  doctrine  is 
afforded  in  tlie  present  case,  where  the  plaintiff  must  be 
taken  to  have  authorized  his  claim  being  based  on  a  false 
statement  of  the  age  at  which  Miss  Harmar  died,  although 
he  may  possibly  have  disapproved  of  it.  Such  would  ap- 
pear to  be  the  view  taken  of  this  subject  by  the  framers  of 
the  Canadian  Code  of  Procedure,  article  194  of  which  is  in 
these  terms : 

'*  A  disavowal  can  only  be  made  by  the  party  himself  or 
his  attorney,  under  a  special  power,  and  the  party  himself 
must  declare  that  he  did  not  authorize  the  act  of  procedure 
which  he  repudiates." 

Their  Lordships  are  of  opinion  that  to  enter  upon  an 
agreement  such  as  ''the  transaction"  in  question,  which  was 
in  a  great  measure  collateral  to  the  cause,  and  was  capable 
of  being  made  the  subject-matter  of  a  separate  suit,  cannot 
be  properly  termed  an  act  of  procedure  in  the  cause. 

Their  Lordships  have  not  discovered  in  the  Canadian 
Codes  any  provision  conferring  upon  "avoues"  the  power 
of  entering  into  transactions  if  they  did  not  before  possess 
it.  The  subject  of  "mandate"  is  treated  of  under  the  8th 
title  in  five  chapters. 

Article  1703,  which  has  been  above  referred  to,  applied  to 
all  mandatories  general  and  special. 

Article  1704  is  in  these  terms ; 

"The  mandatory  can  do  nothing  beyond  the  authority 
given  or  implied  by  the  mandate.     He  may  do  all  acts  which 
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are  incidental  to  such  authority  and  necessary  for  the  execu- 
tion of  the  mandate." 

•  And  the  application  of  this  rule  to  professional  men  of 
various  classes,  including  "avoues,"  is  provided  for  by 
article  1705 : 

''Powers  granted  to  persons  of  a  certain  profession  or 
calling  to  do  anything  in  the  ordinary  course  of  business 
which  they  follow  need  not  be  specified,  thev  are  inferred 
from  the  nature  of  such  profession  or  calling." 

The  only  mention  of  "avoues"  in  the  chapter  is  contained 
in  article  1723 : 

"Advocates,  attorneys,  and  notaries  are  subject  to  the 
general  *rules  contained  in  this  title  ("mandat")  in  [263 
so  far  as  they  can  be  made  to  apply.  The  profession  of  ad- 
vocate and  attorney  is  regulated  oy  the  provisions  contained 
in  an  act  intituled  '  An  Act  respecting  the  Bar  of  Lower 
Canada.' " 

It  has  been  admitted  that  the  power  contended  for  is  not 
to  be  found  in  this  act. 

There  are  nine  articles  in  the  Code  under  the  head  "trans- 
action," none  of  which  appear  to  have  any  material  bearing 
on  the  subject  now  under  discussion. 

It  does  not  appear  to  have  been  the  intention  of  the 
framers  of  the  Code  to  invest  "  avocats  "  or  "avoues  "  with 
any  new  or  exceptional  powers,  but  rather  to  apply  to  them 
the  general  law  with  respect  to  mandatories  as  far  as  it  was 
applicable. 

In  their  Lordships'  opinion  Mr.  Laflamme  had  not  author- 
ity, by  reason  of  his  being  "avocat"  and  "avoue,"  to  bind 
his  client  by  this  "  transaction." 

If  this  be  so,  the  next  question  is,  whether  any  special 
authority  to  make  this  "  transaction  "  has  been  proved  ?  It 
has  been  admitted  that  such  special  authority  need  not  have 
been  in  writing. 

The  evidence  relied  upon  by  the  plaintiff  on  this  subject  is 
to  be  found  in  an  affidavit  made  by  Mr.  Laflamme  m  the 
original  suit,  which  may  be  referred  to,  inasmuch  as  it  has 
been  put  in  evidence  by  the  pfeintiff,  in  which  Mr.  La- 
flamme states:  "  The  defendant  then  and  there  signed  the 
same"  (the  transaction),  " together  with  this  deponent,  on 
behalf  of  the  plaintiflf,  oy  whom  he  was  fully  authorized.'^^ 
And  in  his  deposition  as*  a  witness  for  the  defendant,  "Je 
lui  dis  alors  ce  que  mon  client  consentirait  a  accepter,  que 
j'  etais  autorise  a  regler  sur  ces  bases."  No  questions  were 
put  to  Mr.  Laflamme  by  the  plaintiff. 


144  CASES  IN  THE  PRIVT  COUNCIL.  [L,  R. 

1875  King  v.  Pinsoneanlt  J.G. 

In  their  Lordships'  opinion  these  allegations  are  consistent 
with  a  belief  which  Mr.  Laflamnie  may  have  bona  fide 
entertained,  that  his  character  of  ''avou6'  gave  him  author- 
ity to  conclude  the  "transaction."  Mr.  Laflamme  must 
have  been  aware  of  the  importance  to  his  client  of  proving  a 
special  authorization,  and  if  such  had  been  given,  ne  might 
and  probably  would  have  been  called  by  the  plaintiff  to 
prove  it.  Called  by  the  defendant,  he  might  still  have  proved 
264]  it  by  putting  in*the  written  authority,  if  *the  author- 
ity were  in  writing,  or,  if  it  were  given  by  a  verbal  commu- 
nication, by  stating  the  effect  of  that  communication,  and. 
where  and  when  it  was  made.  But  Mr.  Laflamme  makes  no 
mention  of  any  special  authority,  and  in  the  absence  of  such 
mention  their  Lordships  cannot  assume  it. 

There  being  no  eviaence  of  special  authority,  it  becomes 
unnecessary  to  deal  with  the  argument  on  the  part  of  the 
defendant,  that  although  the  special  authority  need  not 
have  been  in  writing,  still  that  the  proof  of  it,  or,  at  all 
events,  the  commencement  of  proof,  must  have  been  in 
writing,  and  that  no  such  commencement  has  here  been 
shown. 

It  has  been  contended  further,  on  the  part  of  the  plaintiff, 
that  even  assuming  Mr.  Laflamme  not  to  have  been  author- 
ized, still  the  defendant,  having  treated  him  as  authorized, 
could  not  resile  from  his  agreement,  until  a  reasonable  time 
had  elapsed  for  the  ratification  of  Mr.  Laflamme' s  act  by 
his  principal ;  and,  in  support  of  this  proposition,  a  passage 
from  Toullier  has  been  quoted.  It  is  enough  to  say  that, 
assuming  this  to  be  Canadian  law,  of  which  their  Lordships 
are  by  no  means  satisfied,  in  their  opinion  more  than  a  i*ea- 
sonable  time  for  ratification  of  the  "transaction"  by  the 
plaintiff  had  elapsed  before  it  was  repudiated  by  the 
defendant. 

The  decision  which  their  Lordships  have  come  to  on  the 
question  of  authority  disposes  of  the  case.  It  therefore  be- 
comes unnecessary  to  determine  the  further  question  which 
would  have  arisen  had  their  decision  on  this  point  been 
otherwise,  whether  the  defendant  is  entitled  to  relief  from 
the  agreement  on  the  grouTid  of  mistake,  surprise,  or  fraud, 
and  their  Lordships  are  spared  a  somewhat  painful  investi- 
gation into  many  circumstances  which  it  has  been  unneces- 
sary to  notice. 

Their  Lordships  will  humbly  advise  her  Majesty  to  reverse 
the  judgment  of^the  Court  of  (Queen's  Bench,  except  so  far 
as  it  affirms  that  of  the  Superior  Court,  and  condemns  the 
appellant  in  the  costs  of  the  appeal ;  and  to  direct  that  that 
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appeal  do  stand  dismissed  and  the  judgment  of  the  Superior 
Court  affinned  in  all  respects  with  the  costs  of  this  appeal. 

Solicitors  for  the  appellant :  Messrs.  Rariken,  Forah  Co. 

Solicitors  for  the  respondent :  Messrs.  BiscJioff^  Bompas 
&Co. 
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reasonable  care  and  skill,  and  the  set- 
tlement is  not  made  in  defiance  of  the 
client's  instructions  :  Ghown  v.  Parrott, 
14  C.  B.,  N.  S.,  74  ;  Pristwkk  v.  PoUy, 
18  C.  B.,  N.  S.,  806 ;  Strauss  v.  Fran- 
CM,  L.  R.,  1  Q.  B.,  379. 

And  see  Thomas  v.  Hetoes,  2  Cromp- 
ton  &  Meeson,  519. 

And  so  in  Ireland,  Brady  v.  Chirran, 
Irish  Rep.,  2  Com.  L.,  314;  Berry  v. 
MuUen,  Irish  R.,  5Eq.,  368. 

Even  after  judgment  if  the  attorney 
be  retained  to  obtain  satisfaction  of  the 
judgment :  Butler  v.  Knight,  L.  R. , 
2  Excheq.,  109. 

Otherwise  after  judgment  unless  he 
be  further  retained  in  the  action  :  Egan 
V.  Rooney,  38  How.  Prac.,  121 ;  I^ms 
V.  Woodruff,  15  How.  Prac.,  639. 

But  see  1  Hill,  656,  1  Wait's  Prac., 
242 ;  G/uU.  Go.  Bank  v.  Risley,  4  De- 
nio,  480. 

12  Eng.  Kep.  19 


A  solicitor  as  a  counsel  has  full  au- 
thority to  either  compromise  or  aban- 
don the  claims  of  his  client,  provided 
it  be  in  a  matter  within  the  scope  of 
the  suit :  Bacon,  C.  J.  in  Bankruptcy, 
21  Weekly  Reporter,  104. 

So  a  counsel  may  consent  to  the  with- 
drawing of  a  juror  :  Strauss  v.  Fran- 
eU,  L.  R.,  IQ.  B.,  379. 

And  if  a  client  be  present  during  a 
compromise  it  will  not  be  set  aside  on 
his  allegation  that  he  did  not  understand 
what  was  going  on  :  Gftambers  v.  Ma- 
son,  5C.  B.,  N.  S.,  59. 

But  if  the  attorney  is  expressly  in- 
structed not  to  compromise  a  suit,  a 
settlement  by  .him  is  void  and  not 
binding  upon  the  client  even  though 
reasonable  and  bona  fide  and  for  the 
benefit  of  the  latter :  Fray  v.  Vovles, 
1  Ellis  &  Ellis,  839. 

If  the  attorney  is  authorized  to  com- 
promise only  on  condition  of  securing 
for  his  client  a  certain  sum.  that  (coup- 
led with  the  fact  that  he  afterwards  com- 
promised the  suit  on  payment  of  a 
larger  sum,  and  professed  to  have  com- 
promised it  in  pursuance  of  that  au- 
thority) may  be  evidence  of  an  agree- 
ment upon  iiis  part  to  accept  the  sur- 
plus of  the  money  paid  over  the  net 
sum  his  client  expected  to  receive  in 
satisfaction  of  his  costs,  not  only  as  be- 
tween party  and  party,  but  between  at- 
torney and  client :  Churchyard  v.  Wat- 
kins,  27  L.  J.  Excheq.,  13. 

In  New  York  it  is  settled  that  jan  at- 
torney, as  such  merely,  cannot  settle  a 
suit  and  give  a  release  concluding  his 
client  in  relation  to  the  subject  in  liti- 
gation :  Barrett  v.  Third  Ave.,  etc.,  45 
N.  Y.,  628,  affirming  8  Abb.  Prac.,  N. 
&.,  205 ;  Shaw  v.  Kidder,  2  How.  Prac. 
244  ;  see  note,  11  Abb.  Prac,  74-7. 

So  Jn  Maryland,  Maddux  v.  Bevan, 
39  Maryland,  485. 

Nor  can  he  satisfy  a  judgment  or  re- 
lease one  defendant  without  payment : 
Beers  v.  Ilendrickson,  45  N.  Y.,  665  ; 
Garstens  v.  Bamsdorf,  11  Abb.  Prac., 
N.  S.,  442  ;  see  note  11  Abb.  Prac.  Rep., 
74-7 ;  Benedict  v.  Smith,  10  Paige,  126; 
Livingston  v.  Badcliff,  6  Barb.,  201. 
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Though  the  attorney  would  he  per- 
sonally liable  upon  such  an  agreement : 
CargUns  v.  Barnsdorf,  11  Abb.  Prac, 
N.  S.,  443. 

Nor  can  he  accept  payment  in  any- 
thing but  the  full  amount  of  money  : 
Maddux  v.  Sevan,  89  Maryland,  485 ; 
Z«irw  V.  Woodruff,  15  How.  Prac.,  539; 
see  People  v.  Mayor,  11  Abb.  Prac.,  74r- 
7  note. 

Nor  discharge  a  defendant  from 
imprisonment :  Jackson  v.  Bartlett,  8 
Johns.,  861  ;  KeUogg  v.  QHh&H,  10 
Johns. ,  220 ;  Simonton  v.  Barrell,  21 
Wend.,  362;  11  Abb.  Prac.  liep.,  75 
note. 

Silence  by  the  client  may  however 
be  construed  as  a  ratification  of  the  act 
of  his  attorney  or  counsel :  Maddux  v. 
Bevan,  39  Maryland,  485  ;  Brown  v. 
p;a«,  8Bosw.,324. 

Otherwise  if  promptly  repudiated  : 
Lewis  Y.  Woodruff  15  How.  Prac.  Rep., 
539. 

Nor  has  a  counsel  authority  to  exe- 
cute a  release  to  a  witness  :  Browne  v. 
ifyrfA  6  Barb.,  392. 

Nor  has  an  attorney  power  to  release 
an  endorsor  :  Bast  Biver  Bank  v.  Ken- 
nedy,  9  Bosworth,  543. 

An  attorney  has  no  power  to  do  an 
act  which  will  release  a  proper  and 
valid  lien  in  favor  of  his  client  upon 
real  estate  :  Banks  v.  Bobb,  4  Brews- 
ter, 106. 

Or  which  will  release  sureties  to  an 
undertaking  on  appeal  :  Quinn  v. 
Lloyd,  86  How.  Prac.,  378. 

He  has  to  stipulate  that  death  shall 
not  abate  an  action  which  would  other- 
wise abate  :  Cox  V.  i\r.  Y.,  etc..  Court 
App.  Dec.  14,  1875.  reversing  6  N.Y. 
Sup.  Ct.  Rep.,  405,  4IIun,  176  ;  see  also 
Anderson  y, Borne,  etc.,  54  N.Y.  385, 343. 

Ax\  attorney  has  no  power  to  assign 
t|ie  claim  qt  judgment  of  his  client : 
Mayer  v.  Blease,  4  South  Carolina  Rep., 
N.  S.,  10. 

Nor  to  bid  for  his  client  at  an  execu- 
tion sale  ;  Beardsley  v.  Root,  11  Johns., 
164 ;  Uawley  v.  Cramer,  4  Cowen,  717j 
AteriU  v.  WUliams,  4  Denio,  295. 

Nor  to  consent  that  money,  taken 
from  his  client  on  arrest,  shall  be  paid 
into  the  treasury  as  security  for  his  cli- 
ent's appearance,  or  for  any  purpose  : 
City,  eXc,  v.  Ileiland,  67  Illinois,  278. 

The  courts  have  held  where  the  party 
is  not  served  with  process,  but  an  at- 
torney appears  for  him,  and  so  where 
an  attorney,  without  authority  from  a 


party,  commences  a  suit  in  his  name, 
the  party  is  not  bound  thereby  :  Allen 
V.  titone,  10  Barb.,  547;  Williams  v. 
VanValkenburgh,  16  How.  Prac.  Rep., 
144  ;  Bates  v.  Voorhees,  20  N.Y.,  525, 
528 ;  Ellsworth  v.  Campbell,  81  Barb., 
134;  1  Wait's  Prac,  243. 

But  see  in  England  Murdy  v.  yew- 
man,  1  Cromp.,  Mees.  &  Roscoe,  402, 
and  note  to  Johnson's  J^m.  ed. 

If  the  bringing  of  a  suit  be  not  au- 
thorized by  the  plaintiff,  the  defendant 
will  be  allowed  a  stay  thereof  :  Toicn, 
etc.,  V.  Cole,  3  N.  Y.  Supreme  Court 
Rep.,  431. 

Where  process  is  served  upen  the 
party  he  will  ordinarily  be  bound  by 
the  appearance  of  an  attorney  without 
collusion,  if  he  be  responsible  :  Allen 
V.  Stone,  10  Barb. ,  547 ;  Bcerson  v. 
Oehrman,  1  Abb.  Prac,  173-^. 

But  see  Ellsworth  v.  Campbell,  31 
Barb.,  134. 

Until  the  attorney  is  superseded  : 
IlamiUon  v.  Wright,  37  N.  Y.,  502; 
Blodgett  v.  Conklin,  9  How.,  442 ;  Ever- 
son  V.  Oehrman,  1  Abb. ,  Prac. ,  178-5. 

This  however  is  simply  the  ordinary 
rule,  a^d  the  party  will  be  let  i©  to  re- 
pudiate such  appearance,  or  the  negli- 
gence of  an  incompetent  attorney, 
where  iustice  requires,  although  the  at- 
torney be  responsible  :  Bean  v.  Mather, 
1  Daly,  441  ;  Shelton  v.  Tiffm,  6  How. 
U.  S.  Rep.,  183  ;  Sharp  v.  Mayor,  19 
How.  Prac,  193  ;  31  Barb.,  578,  affirm- 
ing 9  Abb.  Prac,  426  ;  18  How.  Prac, 
97,  213  ;  Elslon  v.  SchUling,  7  Rob.,  74  ; 
People  V.  Mayor,  11  Abb.  Prac,  66; 
Ellsworth  V.  CampbeU,  81  Barb.,  184  ;  1 
Wait's  Prac,  243  ;  Blodgett  v.  Conklin, 
9  How.,  442;  Everson  v.  Oehrman,  1 
Abb.  Prac  Rep.,  173-5  ;  Yates  v.  Hor- 
anson,  7  Robertson,  12. 

But  see  in  Missouri,  Oehrke  v.  Joel, 
59  Missouri,  522. 

The  remedy  however  is  in  the  suit 
in  which  the  unauthorized  appearance 
was  had  ;  it  cannot  it  seems  be  attacked 
collaterally  in  the  courts  of  tlie  state  in 
which  the  attorney  appeared :  Brown  v. 
Nichols,  ^^.  Y.,26. 

But  see  10  £ng.  Rep.,  502  note,  and 
cases  there  cited,  and  Howard  v.  Smith, 
42  How.,  800  ;  88  N.  Y.  Superior  Court 
Rep.,  129  ;  S.  C,  second  appeal,  85  N. 
Y.  Superior  Cpurt  Rep.,  131. 

As  a  general  rule  an  attorney  has  not 
as  incidental  to  his  employment  the 
power  to  pledge  the  credit  of  his  client 
by  employing  counsel  or  another  attor- 
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ney  as  an-  assistant :  WiUard  v.  Town 
of  DarmUe,  45  Venaont,  03 ;  Mostyn 
V.  Mosty^n,  L.  R.,  5  Chancery  Appeals, 
457  ;  Cook  v.  Eittar,  4  E.  D.  Smith, 
253  ;  Matter  of  BUakUy,  5  Paige.  311, 
313-4 ;  see  2  Greenleaf  s  Evidence,  § 
139. 

But  where  the  facts  in  a  particular 
case  are  such  that  it  may  fairly  be  in- 
ferred from  them  that  such  an  author- 
ity wasjnven,  the  general  rule  should 
yield  :  WiUard  v.  Town  of  DarwOU,  46 
Vermont,  93;  BrigJiam  v.  FoHer,  7 
Allen,  419. 

Where  an  attorney  employs  counsel 
it  is  a  question  of  fact  whether  he  did 
not  become  personally  liable  for  his 
fees,  although  for  the  benefit  of  his  cli- 
ent: Strace  v.  WkUtingtan,  2  B.  &  C, 
11,  9  Eng.  C.  L.  Rep. 

But  if  the  client  be  present  at  the 
trial  he  is  liable  for  services  of  counsel 
although  there  was  a  secret  agreement 
by  the  attorney  that  he  would  pay 
them :  Brigham  v.  Foster,  7  Allen,  419. 

An  attorney  has  authority  to  refer  a 
cause  without  any  fresh  authority : 
FavieU  v.  Eastern,  etc.,  2  Excheq., 
844,  2  Dowl.  &  Lowndes,  54. 

See  also  FaJce  v.  Smith,  7  Abbott's 
Prac.  Rep.,  108 ;  S.  C,  2  Abb.  Court  of 
App.  Dec.,  76 ;  Tiffany  v.  Lord,  40 
How.  Prac.  Rep.,  481. 


An  attorney,  by  his  general  authori- 
ty, may,  after  judgment  rendered,  give 
a  stipulation  allowing  an  extension  of 
the  time  to  perfect  an  appeal :  Hoffen- 
berth  y.  MuUer,  12  Abb.,  N.  S.,  222. 

See  note,  11  Abb.  Prac.  Rep.,  74-7; 
1  Wait's  Prac.,  241. 

Or  to  make  arrangements  concerning 
the  progress  of  a  cause,  as  the  put- 
ting off  of  a  trial,  and  the  like,  without 
any  special  authority  from  the  client  : 
SJiaw  V.  Kidder,  2  How.  Prac.  Rep., 
244 ;  note,  11  Abb.  Prac.  Rep.,  74-7. 

Or  discontinue  an  action  :  Barrett  v. 
Third  Aven/ue,  etc,,  45  N.  Y.,  628; 
GaiUard  v.  Smart,  6  Cowen,  883 ;  see 
note,  11  Abb.  Prac.  Rep.,  74-7. 

So  he  has  power  to  open  a  default 
which  he  has  taken  (properly  or  im- 
properly) and  to  vacate  the  judgment 
entirely ;  even  though  his  client  has  in- 
structed him  to  the  contrary  :  Read  v. 
French,  28  N.Y.,  285  ;  1  Wait's  Prac., 
241 ;  Classman  v.  Merkel,  3  Bosw.,  402 ; 
Anon.,  1  Wend.,  108. 

But  see  Quinn  v.  Lloyd,  7  Robertson, 
588  ;  PhiUips  v.  Wicks,  38  N.Y.  Supe- 
rior Court  Rep.,  74,  Quinn  v.  Lloyd,  38 
How.  Prac,  878;  Dencksar  v.  McCar- 
del,  2  How.  Prac.,  188. 

But  not  it  seems  that  no  appeal  shall 
be  t^en:  People  v.  Mayor,  11  Abb., 
66  ;  Bates  v.  Voorhees,  20  N.  Y.,  525. 
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[Law  Reports,  6  Priyy  Council  Cases,  266.] 
J.  C.  0)  March  9,  16,  1878. 

265]  *In  the  matter  of  the  Companies  Act,  1864,  and  the 
Ajmending  Act,  1870-71,  and  of  the  Talisker  Mining 
Company,  Limited. 

The  Bank  of  South  Australia,  Appellants ;  and  Abra- 
ham Abrahams  and  Others,  llespondents. 

ON   APPEAL   FROM   THE   SUPREME    COURT  OP   SOUTH   AUSTRALIA. 
Potoer  of  Directors — Mortgage  of  Unpaid  Capital — Fvbirt  CoUm. 

A  power  in  a  deed  of  settlement  of  a  ioint  stock  company  authorizing  the  directors 
to  mortgage  or  charge  the  property  of  the  company,  does  not  authorize  them  to  in- 
clude in  such  mortgt^  or  charge  future  calls,  or,  m  other  words,  the  unpaid  capital 
of  the  company. 

JEb  parte  Stanley  (•)  approved. 

The  capital  not  paia  up  is,  according  to  the  usual  forms  of  deeds  of  settlement, 
only  sitb  inodo  the  property  of  the  company ;  a  precedent  condition  to  the  absolute 
proprietary  right  of  the  company  therein  being  the  due  making  of  a  call  by  a  reso- 
lution of  the  lx)ard  of  directors. 

On  the  13th  of  October,  1862,  a  joint  stock  company  called 
the  Talisker  Mining  Company  was  formed  under  a  deed  of 
settlement  bearing  that  date.  This  deed  of  settlement  de- 
fined the  objects  of  the  company,  and  the  terms  according  to 
which  its  affairs  were  to  be  carried  on,  and,  amongst  other 
things,  by  clause  13  thereof  empowered  a  special  general 
meeting  of  the  shareholders  of  the  company  "to  authorize 
the  trustees  and  directors,  or  any  of  them,  to  borrow  on 
mortgage  or  charge  of  the  property  of  the  company,  or  on 
the  bonds,  debentures,  loan  notes,  or  promissory  notes  of  the 
company,  or  partly  on  some  and  partly  on  others  of  such 
securities,  or  any  other  securities  whicn  may  be  available, 
and  which  the  meeting  may  approve,  any  sum  or  sums,  so 
that  no  sum  exceeding  £3,000  principal  money  be  dae  at  any 
one  time.  .  .  .  And  so  as  no  sum  or  sums  of  money  shall 
266]  he  borrowed  by  the  company  until  *the  whole  of  the 
calls  (if  any)  made  by  virtue  of  these  presents  shall  be  paid 
up;"  and  ''to  amend,  add  to,  or  repeal  all  or  any  of  the 
clauses  or  provisions  of  the  deed  of  settlement  of  the  com- 
pany which  may  be  in  force  for  the  time  being,  and  other- 
wise to  alter  the  constitution  of  the  company  as  may  be 
thought  proper ;  provided  always,  that  every  alteration  in 

(')  Present :  Sie  James  W.  Col  vile,  The  Lord  Justice  James,  Sir  Barnes  Pbacook, 
The  Lord  Justice  Mellibii,  and  Sir  Montague  £.  Smith. 

O  4  De  G.,  J.  &  S.,  407;  S.  C,  33  L.  T.,  536. 
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or  addition  to  the  deed  of  settlement  effected  under  this 
power  shall  be  embodied  (at  any  time  or  times  after  the  same 
have  been  effected)  in  a  supplemental  deed  or  supplemental 
deeds  of  settlement,  which  shall  be  executed  by  the  chair- 
man of  the  meeting,  and  shall  thereupon  become  binding 
and  conclusive  upon  all  the  shareholders.' ' 

By  a  supplemental  deed  of  settlement  of  the  said  com- 
pany, dated  the  lOth  of  jipril,  1865,  duly  executed  in  pur- 
suance of  the  resolutions  in  that  behalf  of  two  previous  special 
general  meetings  of  the  shareholders,  it  was  declared  that 
the  capital  of  the  Talisker  Mining  Company  should  thence- 
forth be  £30,000  instead  of  £6,000  as  theretofore,  and  that 
the  amount  payable  on  each  share  should  thenceforth  be 
£10  instead  of  £2,  and  that  the  Talisker  Mining  Company 
shcJuld  be  limited  by  shares,  and  should  be  forthwith 
brought  under  ''the  (South  Australia)  Companies  Act, 
1864/'  And  it  was  further  declared  as  follows :  "  That  the 
p<)wer  to  borrow  money,  contained  in  the  hereinbefore  re- 
cited deed  of  settlement  (being  the  deed  of  settlement  of  the 
13th  of  October,  1862),  shall  be  extended  from  £3,000,  as  at 
present,  to  £10,000,  and  that  such  parts  of  the  said  deed  of 
settlement  as  prevent  such  borrowing  until  the  whole  of  the 
calls  made  shall  be  paid  up  shall  be  and  the  same  are  hereby 
repealed." 

The  Talisker  Mining  Company  was  accordingly,  on  the 
27th  of  April,  1865,  duly  registered  uhder  the  provisions  in 
that  behalf  of  the  said  Compaies  Act,  1864,  as  a  company 
limited  by  shares,  bv  the  name  of  the  "Talisker  Mining 
Company,  Limited,''  and  is  hereinafter  called  ''the  com- 
pany." 

On  the  1st  of  August,  1866,  the  company  duly  issued  129 
debentures  of  £25  each,  and  assigned  to  loan  trustees  for 
securing  the  same  "all  those  the  unpaid  calls  on  3,000 
shares  in  the  company  as  and  when  the  same  should  become 
payable." 

By  a  supplemental  deed  o|  settlement  dated  the  5th  of 
March,  1867,  the  former  deeds  were  altered  so  as  to  increase 
the  ^borrowing  powers  of  the  company  to  a  sum  of  [267 
£15,000  including  all  sums  already  borrowed. 

On  the  1st  of  August,  1867,  the  company  duly  issued  165 
fiesh  debentures  of  £25  each,  whereof  129  were  delivered  to 
the  holders  of  the  former  debentures  in  ^cancelment  of  the 
same,  and  the  remainder  to  persons  advancing  the  sum  of 
£25  in  respect  of  each  debenture.  A  new  indenture  was 
also  executed  on  that  day  of  the  like  effect  as  the  deed  dated 
the  1st  of  August,  1805. 
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By  a  further  deed  of  settlement  dated  the  17th  of  July, 
1869,  it  was  provided  ''that  the  capital  of  the  company  shall 
henceforth  be  £40,000  instead  of  £30,000  as  heretofore  ;  that 
the  number  of  shares  in  the  said  company  shall  henceforth 
be  10,000  shares  instead  of  3,000  as  heretofore;  that  the 
amount  payable  on  each  share  shall  henceforth  be  £4  instead 
of  £10  as  heretofore." 

On  the  1st  of  August,  1871,  the  -company  having  paid  off 
34  out  of  the  166  debenture-holders  mentioned  above,  duly 
issued  136  fresh  debentures  of  £25  each,  and  delivered  the 
same  to  the  remaining  holders  of  the  previous  debentures  in 
cancelment  thereof,  and  in  satisfaction  of  the  arrears  of  in- 
terest due  thereon. 

The  due  payment  of  the  said  136  debentures  and  interest 
thereon  at  the  rate  of  £10  per  cent,  per  annum,  on  the  Isl  of 
February,  1872,  was  secured  by  an  indenture  dated  the  29th 
of  August,  1871,  and  made  between  the  company  of  the  first 
part,  the  then  directors  of  the  company  of  the  second  part, 
and  the  respondents  Breakell  and  Gordon  of  the  third  part, 
whereby  the  company  (with  the  concurrence  of  the  direc- 
tors) assigned  unto  the  respondents  all  those  the  unpaid  calls 
on  10,000  shares  in  the  company  as  and  when  the  same 
should  become  payable,  and  whether  such  calls  had  already 
been  made  or  not,  with  full  |)ower  and  authority  to  and  for 
the  respondents,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns,  to 
ask,  demand,  sue  for,  recover  and  receive,  and  to  give 
effectual  receipts  and  discharges  for  the  same  either  in  their 
or  his  own  names  or  name,  or  in  the  name  of  the  company, 
their  successors  or  assigns,  to  hold  the  same  unto  the  said 
respondents,  and  the  survivor  of  them,  their  or  his  assigns, 
by  way  of  mortgage  to  secure  the  due  payment  of  the  prin- 
cioal  money  and  interest  secured  by  the  said  debentures. 
2d8]  And  in  the  said  indenture  was  ^contained  a  covenant 
by  the  company  with  the  respondents,  and  the  survivor  of 
them,  and  the  executors  or  adininistrators  of  such  survivor, 
their  or  his  assigns,  that  the  company  would  make  such 
calls  as  they  should  be  required  to  do  by  the  respondents, 
or  either  of  them,  their  or  either  of  their  executors,  admin- 
istrators, or  assigns,  provided  such  calls  were  authorized  by 
the  deed  of  settlement  of  the  company,  or  any  supplemen- 
tal deed  thereof,  to  be  made  at  the  option  of  the  company. 
The  said  indenture  also  contained  a  power  of  sale  and  other 
usual  mortgage  provisions. 

By  indenture  of  even  date  with  the  said  mortgage  of 
the  29tli  of  August,  1871,  the  loan  trustees,  under  the  be- 
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fore-mentioned  deeds  of  the  1st  of  August,  1867,  and  of  the 
1st  of  August,  1866,  reassigned  to  the  company  the  unpaid 
calls  assigned  to  them  under  the  said  deeds. 

On  the  4th  of  June,  1872,  the  whole  of  the  then  unpaid 
capital  of  the  company  had  been  called  up,  except  the  sum 
of  Bs.  per  share ;  this  call  amounted  in  all  to  £2,183  10^. 
There  was  also  due  at  the  time  to  the  company,  for  arrears 
of  previous  calls,  the  sum  of  £1,240  5s. 

On  the  said  4th  of  June,  1872,  the  respondents  demanded 
payment  of  the  moneys  due  on  the  said  136  debentures,  and 
the  company,  on  the  5th  of  June,  1872,  replied  to  this  de- 
mand, that  they  were  unable  to  comply  with  it.  There- 
upon the  respondents  served  a  notice  on  the  company,  de- 
manding of  the  company  and  the  directors  thereof  that  they 
should  make  a  call  of  6^.  per  share  on  the  shareholders  of 
the  company. 

On  the  8th  of  July,  1872,  it  was  resolved  that  the  com- 
pany should  be  wound  up  voluntarily,  and  the  respondent 
Abraham  Abrahams  was  duly  appointed  liquidator,  who 
thereupon,  as  such  liquidator,  on  the  same  day  made  a  call 
of  55.  per  share  on  the  shareholders  of  the  company. 

The  Supreme  Court,  on  the  5th  of  August,  1872,  ordered 
that  the  voluntary  willing- up  of  the  company  should  be 
continued  subject  to  its  supervision,  and  on  the  22d  of 
August,  1873,  dismissed  the  application  of  the  respondents, 
Breakell  and  Gordon  (opposed  by  the  appellants  as  the  un- 
secured creditors  of  the  company),  that  tne  liquidator  should 
pay  the  principal  and  interest  due  on  the  said  186  deben- 
tures out  of  the  money  realized  by  him  *in  respect  of  [269 
the  call  of  5^.  per  share  made  by  him  as  aforesaid,  and  in 
respect  of  the  arrears  of  previous  calls  due  by  the  share- 
holders. On  the  17th  of  September,  1873,  a  majority  of 
the  Appeal  Court  reversed  tnis  dismissal  and  ordered  as 
prayed. 

Mr.  A.  O.  Marten,  Q.C.,  and  Mr.  Robinson,  for  the  ap- 
pellants, the  unsecured  creditors  of  the  company,  contended 
that  it  was  ultra  vires  the  company  and  its  directors  to  give 
any  security  upon  the  capital  of  the  company  which  nad 
not  been  called  up  at  the  date  when  such  security  was  given. 
It  was  inconsistent  with  the  lawful  exercise  of  the  powers  of 
the  directors,  and  with  the  continuance  of  the  company,  so 
to  do.  They  referred  to  LdshmarHs  Case  {') ;  In  re  SanJcey 
Brook  Coal  Company  (') ;  British  Provident  Life  and  Fire 

(»)  23  L.  T.,  (N.  S.),  769;  S.  C,  19  W.  («)  Law  Rep.,  9  Eq.,  721 ;  see  also  Law 
R.,  844.  Rep.,  10  Eq.,  881. 
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Assurance  Society^  Stanleys  Cas€{') ;  King  v.  Marshall  (') ; 
In  re  Marine  Mansions  Company  (•). 

Mr.  H,  M.  Jackson^  Q.C.,  and  Mr.  Homer,  for  the  respon- 
dents, Breakell  and  Gordon,  contended  that  the  charge  upon 
the  unpaid  calls  (already  and  subsequently  to  be  made)  was 
effectual.  Until  the  calls  are  paid  the  shareholder  is  bound  by 
his  covenant  under  seal  to  abide  by  all  the  terms  of  the  articles 
of  association.  They  cited  In  re  Panama^  New  Zealand  and 
Australian  Royal  Mail  Company  (*) ;  Re  The  Hurnber 
Ironworks  Company  (*) ;  Bloomer  v.  Union  Coal  and  Iron 
Company  Q ;  Holroyav.  Marshall  (') ;  Webb  v.  Whiffin  (') ; 
Ex  parte  Briton  and  General  Medical  Life  Association  ("). 

Mr.  Everitt,  for  the  liquidator. 

March  16,  1875.  The  judgment  of  their  Lordships  was 
delivered  by 

The  Lord  Justice  James  :  The  question  in  this  appeal  is, 
whether  a  power  in  a  deed  of  settlement  of  a  joint  stock 
270]  company  authorizing  the  directors  to  *mortgage  or 
change  the  property  of  the  company,  gives  them  authority 
to  include  in  such  mortgage  or  charge  future  calls,  or,  in 
other  words,  the  unpaid  capital  of  the  company. 

There  was  a  difference  of  opinion  amongst  the  judges  of 
th6  Supreme  Court,  before  which  the  question  was  brought 
on  appeal  from  the  order  of  the  jft-imary  judge.  The  ma- 
jority were  of  opinion  that  the  word  "property"  included 
future  calls,  and  that  the  law  had  been  so  settled  in  this 
country  by  Lishman's  Case,  a  Vice-Chancellor's  decision, 
cited  from  the  "Law  Times." 

The  dissentient  judge  who  had  made  the  order  then  under 
appeal  admitted  that  this  was  so,  but  thought  that  the  con- 
text of  the  deed  excluded  that  construction  in  this  particular 
case. 

It  is  much  to  be  regretted  that  the  attention  of  the  judges 
was  not  called  to  Stanley'' s  CaseQ"")^  a  decision  of  the  Court 
of  Appeal  which  has  been  followed  in  other  cases,  and  has 
been  cited  and  referred  to  in  every  text-book  as  the  leading 
case  authoritatively  settling  the  rule  of  law. 

In  that  case  the  words  of  the  power  were  "  property  and 
funds,"  and  it  was  held  that  a  charge  on  future  calls  was 
ultra  vires  and  void.  It  is  impossible  to  distinguish  tliat 
case  from  the  one  under  appeal,  and  the  contention  on  the 

(»)  4  Do  G.,  J.  <fe  a,  407 ;  S.  C,  33  L.        (•)  29  L.  T.  (N.S).  130. 
T.,636.  O  10  H.  L.  C,  191. 

(«)  33  Beav.,  665.  (»)  Law  Rep.,  5  H.  L.,  711. 

(3)  Law  Rep.,  4  Eq.,  601.  (»)  Law  Rep.,  6  Oh.  App.,428. 

{*)  Law  Rep.,  5  Ch.  App„  318.  (»«)  4  De  G.,  J.  <k  S.,  407;  S.  C.,83  L. 

(*)  IG  W.  K.,  667.  T.,  586. 
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I)art  of  th€}  respondents  was,  that  their  Lordships,  or  the  ul- 
timate tribunal  of  appeal,  should  review  that  decision,  and 
overrule  it,  as  not  bem^  a  correct  exposition  of  the  law. 

Even  if  their  Lordships  had  any  doubt  as  to  that  decision, 
they  would  not  have  felt  themselves  warranted  in  disturbing 
a  rule  which  has  been  uniformly  (with  the  exception  of  Lish- 
marCs  Case  Q) )  assented  to  and  acted  upon  in  this  country. 
And  it  is  to  be  noted  with  respect  to  MstrniajiUs  CaseQ)  that, 
although  it  was  after  Stardeus  Cdsei^)  had  been  decided  by 
the  Court  of  Appeal,  the  Vice-Chancellor  does  not  appear 
to  have  referred  to  that  case,  and  Luhirw/ris  Casei^  has 
not  found  its  way  into  the  authorized  reports  or  text-books. 

The  decision  in  StanLefifs  Case  (')  appears  to  be  based  on 
very  intelligible  and  reasonable  grounds.  The  capital  not 
paid  up  is,  according  to  the  usual  form  of  deeds  of  settle- 
ment (the  form  in  *this  case),  only  sub  modo  the  prop-  [271 
erty  of  the  company.  The  company  has  no  absolute  right, 
and  the  shareholder  is  under  no  absolute  liability  to  pay. 
The  right  only  arises  if  and  when  calls  are  made  by  the  di- 
rectors in  the  exercise  of  a  discretion  within  limits  both  of 
time  and  amount  prescribed  bv  the  deed. 

The  due  making  of  the  call  by  the  resolution  of  a  board  of 
directors  is  an  essential  condition  precedent. 

It  was  held,  therefore,  in  Starilei/s  Case  ('),  that  the  gene- 
ral words  "power  to  charge  property  and  funds,"  could 
not  be  intended  to  create  a  charge.  It  would  either  leave  it 
optional  with  the  directors  to  give  it  effect  by  making  calls 
which  would  be  nugatory,  or  it  would  entirely  alter  the  pro- 
visions of  the  deed  as  to  calls,  which  is  not  to  be  implied. 

Their  Lordships  see  no  ground  for  dissenting  from  that 
view.  They  may  add  that  the  right  of  the  company  is, 
strictly  speaking,  more  in  the  nature  of  power  than  of  prop- 
erty ;  and,  although  that  which  a  man  has  power  to  make 
his  own  may  be  charged,  as  well  as  that  which  is  actually 
his,  it  requires  apt  and  proper  words,  or  a  sufficient  context, 
to  have  this  effect. 

In  the  particular  case  before  them,  the  power  was  con- 
tained in  a  deed  of  settlement  of  a  company  which,  at  the 
time,  was  a  partnership  with  unlimited  liability;  and, 
although  they  afterwards  availed  themselves  of  the  power  to 
register  as  a  company  with  limited  liability,  the  construc- 
tion of  the  deed  must,  of  course,  be  the  same  as  it  originally 
was. 

In  such  a  partnership  the  provisions  as  to  calls  and  capital 

0)  23  L.  T.  (N.S.),  '759;  S.  C,  19  W.  («)  4  De  G.,  J.  dt  S.,  407;  S.  C,  83  L. 
R,  844.  T.,  586. 
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are  merely  the  internal  arrangements  and  bargains  of  the 
partners  as  to  raising  money  lor  the  concern,  and  it  would 
be  a  strange  thing  to  pledge  these  as  an  additional  security 
to  creditors,  who  had  the  wnole  fortune  of  every  shareholder 
by  law  pledged  to  them. 

Their  Lordships  will  humbly  recommend  to  Her  Majesty 
that  the  appeal  oe  allowed,  and  that  the  order  of  the  Su- 
preme Court  complained  of  be  discharged,  and  that  in  lieu 
thereof  there  be  an  order  dismissing  the  appeal  to  that  court, 
and  affirming  the  order  of  the  primary  judge  with  costs. 

The  appellants  are  to  have  their  costs  of  the  appeal,  to  be 
272j  paid  *by  the  respondents,  Breakell  and  Gordon.  The 
official  liquidator  will  take  his  costs  of  the  appeal  out  of  the 
estate. 

Solicitors  for  the  appellants:  Messrs.  HollamSy  Son  & 
Coward, 

Solicitor  for  the  respondents,  Breakell  and  Gordon :  Mr. 
H.  W.  Trinder. 

Solicitors  for  the  liquidator :   Messrs.  Torr  &  Qo. 

as  to  become  the  act  of  the  company,  is 
sufficient:  Haag  v.  Lamont,  60  N .Y« ,  96, 
16  Abb.Prac.  Rep.,  N.  S.,  372-6;  Hooker 
V.  Eagle  Bank,  30  N.Y.  Rep.,  83  ;  PhU- 
lips  V.  CampbeU,  43  N.  Y.,  271 ;  Peter- 
san  V.  Maycn'  of  N.  T,,  17  N.  Y.  Rep., 
458 ;  Bradstreet  v.  Bank  of  Royltaii, 
42  Vermont,  128. 

Where  several  parties  become  stock- 
holders by  subscribing  stock  for  the 
purpose  of  establishing  an  incorporated 
seminary,  and  each  subscribes  the 
amount  which  he  proposes  to  pay  for 
such  purpose,  no  implied  authority  can 
be  inferred  from  such  promise,  war- 
ranting any  of  the  parties  in  contract- 
ing debts  or  advancing  money  on  the 
credit  of  the  other  parties. 

Such  subscriptive  agreement  is  sim- 
ply one  to  pay  for  the  stock  subscribed 
in  the  association  to  be  incorporated, 
and  did  not  contemplate  the  conduct 
of  any  enterprise  as  copartners,  nor  as 
members  of  an  unincorporat^i  joint 
stock  association. 

Where  the  plaintiffs,  as  trustees  of 
such  contemplated  incorporated  semi- 
nary, proceeded  to  contract  debts,  ex- 
pend money,  and  incur  personal  liability 
in  the  erection  and  furnishing  of  such 
seminary,  both  before  and  after  the  in- 
corporation of  the  same,  they  cannot 
maintain  an  action  against  the  individ- 
ual stockholders  thereof  to  com])el  a 


A  contract  made  by  individuals  in 
view  of  the  organization  of  an  incorpo- 
rated company  may  be  adopted  by  such 
corporation  when  formed,  so  as  to  ren- 
der the  corporation  liable  thereon  : 
Hoag  V.  Lamont,  60  N.Y.,  96  ;  16  Abb. 
Prac.,  N.  8. ,  872-6,  Ct.  of  App. ;  Freden- 
duUv.  Tay^r,  26  Wisconsin,  286 ;  Pax- 
ton  V.  Bacon,  etc.,  2  Nevada,  257;  1 
Weekly  Notes  of  Cases,  618 ;  B.  R.  v. 
Sage,  66  Illinois,  328. 

But  where  the  plaintiff  was  employed 
by  one  of  the  corporators  named  in  the 
charter  of  a  corporation,  to  act  as  a 
bookkeeper,  and  in  tliat  capacity  ren- 
dered services  before  the  organization 
of  the  company  and  when  the  or^niza- 
tion  was  formed,  neither  the  plaintiff 
nor  anyone  else  informed  the  stock- 
holders of  the  services  he  had  per- 
formed, or  that  he  expected  to  claim 
payment  therefor,  and  the  evidence 
failed  to  show  that  the  company  appro- 
priated his  labor  or  its  avails  to  their 
use,  audited  his  account  or  ever  agreed 
to  pay  him  ;  Held  that  the  facts  showed 
no  ground  of  recoverv  :  Sctfcty  Deposit 
V.  Smith,  65  Illinois,  809. 

No  resolution  to  adopt  such  a  con- 
tract of  corporators  by  the  directors  of 
the  corporation  when  formed  is  neces- 
sary, but  a  practical  acceptance  of  it 
by  the  managing  officers,  or  persons 
who  had  the  control  of  the  company,  so 
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contribution  for  discharging  such  debts 
and  obligations. 

The  articles  of  association  for  the 
purpose  of  completing  an  incorporation 
and  establishing  such  seminary,  do  not 
establish  such  relations  between  the 
stockholders  as  would  authorize  the 
trustees  to  contract  debts  or  make  ad- 
vances on  the  credit  of  their  associates : 
BfMey  v.  Angle,  37  N.  Y.  Rep..  626. 

To  same  effect,  Kent  Beneflt  BuUding 
Society,!  Drury  &  Smale,  417 ;  Bank  v. 
Almy,  117  Mass.,  476. 

But  see  Alexander  v.  MeAlister, 
MacLean  &  Robinson,  858,  where  no 
incorporation  was  intended. 

A  benefit  building  society  has  no 
power  to  borrow  money  unless  its  rules 
specially  authorize  it  to  do  so.  The 
directors  of  a  benefit  building  society, 
the  rules  of  which  gave  no  power  to 
borrow  money,  borrowed  a  sum  of 
money  for  the  purpose  of  advancing  it 
to  their  members  on  the  security  of 
their  shares.  The  lender  of  the  money 
afterwards  presented  a  petition  to  wind 
up  the  company  :  Held  (distinguishing 
Matter  of  German  Mining  Co.,  4  De 
Gex,  MacNaghten  &  Gordon,  19)  that 
the  transaction  was  ultra  tires,  and 
that  the  petitioner  had  no  legal  or  equi- 
table debt  against  the  company,  and 
the  petition  was  accordingly  dismissed  : 
MatUr  of  National,  etc.,  L.  R.,  5  Chan- 
cefy  A  pp.,  309. 

Where  certain  persons  associated  for 
the  purpose  of  instituting  a  bank,  and 
at  a  meeting  of  the  associates,  at  which 
all  were  not  present,  an  agent  was  ap- 
pointed for  the  purpose  of  procuring 
a  charter,  who  attended  accordingly, 
but  did  not  obtain  the  x^harter,  it  was 
held  that  the  associates  were  jointly 
liable  to  the  agent  for  his  services : 
JSprocU  V.  Porter,  9  Mass.,  300. 

When  A.,  acting  for  an  unincorpo- 
rated association,  contracts  with  one 
who  enters  into  the  contract  on  the 
credit  of  A.,  the  latter  is  bound.  If  A. 
contracted  on  the  credit  of  himself  and 
others  constituting  with  him  the  officers 
of  such  association,  and  they  had  au- 
thorized or  subsequently  ratified  his 
acts,  they,  are  all  liable  aXtJiough  iJiey 
contracted  as  such  officers,  and  although 
they  were  ignorant  at  the  time,  that 
they  were  incurring  any  personal  liabil- 
ity. The  questions  whether  the  credit 
was  riven  to  defendants,  and  wliether 
they liad  authorized  or  ratified  the  con- 


tract, were  for  the  jury  :  FredentTuU  v. 
Taylor,  26  Wisconsin,  286,  see  note  9 
English  Rep.,  14. 

Where  by  the  rules  of  a  club,  it  ap- 
peared to  be  the  intention  of  the  parties 
that  all  dealings  should  be  for  ready 
money,  and  a  fund  was  provided  for 
the  committee,  whose  duty  it  was  *'  to 
manage  the  affairs  of  the  club,"  held 
that  the  members  were  not  personally 
liable  for  any  contracts  on  credit  en- 
tered into  by  the  conunittee  :  Fleming 
V.  Hector,  2  Gale,  180. 

If  agents  of  an  unincorporated. joint 
stock  company,  acting  within  the  scope 
of  their  employment  hire  a  mechanic  to 
do  work  for  the  company,  its  members 
as  partners,  are  liable  to  him  for  his 
work,  although  they  did  not  know  by 
whom  the  work  was  done,  nor  exactly 
what  was  to  be  done,  and  as  between 
themselves  their  articles  of  association 
had  not  been  complied  with ,  and  those  ar- 
ticles gave  no  authority,  in  terms,  to  any- 
body to  incur  a  debt  for  the  company  : 
BodioeU  V.  Eastman,  106  Mass.,  525. 

Parties  assuming  to  act  in  a  corporate 
capacity,  without  a  legal  organization 
as  a  corporate  body,  are  liable  as  part- 
ners to  those  with  whom  they  contract, 
but  it  must  be  shown  they  were  so  act- 
ing at  the  time  the  contract  sued  upon 
was  made  or  that  for  some  other  con- 
sideration he  agreed  to  become  liable  : 
FuUer  v.  Rmce,  57  N.  Y.,  23. 

It  has  been  held  that  the  trustees  of 
a  corporation  who  carry  on  business 
after  the  charter  expires,  are  not  per- 
sonally liable  for  debts  they  so  con- 
tract :  FuUer  v.  Rawe,  5  Hun,  23. 

Where  the  defendant  was  sought  to 
be  made  liable  as  a  stockholder  in  a 
corporation,  or  subscriber  to  its  stock, 
although  it  was  ndl  pretended  that  he 
was  one  of  the  original  corporators,  or 
that  after  the  incorporation  of  the  com- 
pany, he  ever  subscribed  for  any  num- 
ber of  shares  of  its  capital  stock ;  but 
he  was  sought  to  be  held  solely  upon  a 
preluninary  agreement  signed  by  him, 
before  such  corporation  was  organized, 
in  and  by  wliich  he  agreed  to  unite 
with  others  in  the  formation  of  a  joint 
stock  or  incorporate  company,  for  cer- 
tain specified  purposes  ;  it  was  Jield, 
that  the  signature  of  the  defendant  to 
this  preliminary  agreement  did  not 
make  him  a  stockholder  in  said  corpo- 
ration, or  bind  him  to  take  and  pay  for 
stock  therein. 
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Nothing  in  the  act  of  1848  authoriz-  required  by  the  act  of  1848,  in  an  action 

ing  the  formation  of  such  corporations  brought  by  the  receiver  of  the  company 

gives  effect  to  a  preliminary  agreement  to  recover  the  amount  due  upon  the 

to  become  a  stockholder  in  a  proposed  shares  subscribed  for  by  the  defendant ' 

corporation  ;  and  the  agreement  itself  held,  1.  That  the  defendant  was  estop- 

cannot  have  such  legal  effect :  Dorris  ped  from  denying  that  the   company 

V.  Sweeney,  64  Barb.,  686.  was  legally  incorporated  ;   2.  That  he 

But  where  the  defendant,  with  others,  was  bound  to  pay  for  the  number  of 

signed  an  agreement  to  unite  in  the  shares  subscribed  by  him,  by  the  arti- 

formation  of  a  company  and  take  a  cles  of  assocUtion  before  the  corporate 

number  of  shares  of  stock  tfierein  sped-  body  had  a  legal  existence  :  Dcrrie  v. 

fled;  and  subsequently  A«,  with  others,  French,  4  Hun,  292,  6  N.  Y.  Supreme 

signed  a  certificate  of  incorporaiian,  as  Court  Rep.,  681. 


[Law  Reports,  6  Privy  Council  Cases,  272.] 
J.C.(»).,  March  6,  1876. 

James  Dow  and  Others,  Appellants ;    and  William   T, 
Black,  and  Others,  Respondents. 

ON   APPEAL   FROM   THE   SUPREME    COURT   OF   NEW   BRUNSWICK. 
DittrilnUum  of  Legidative  Power — LegitHahire  of  New  Brunswick. 

Held,  that  the  act  of  tlie  provincial  legislature  of  New  Brunswick  (88  Vict.  c.  47), 
intituled  "  an  Act  to  authorize  the  issuing  of  debentures  on  the  credit  of  the  lower 
district  of  the  parish  of  St.  Stephen,  in  the  county  of  Charlotte,"  which  empowered 
the  majority  of  the  inhabitants  of  that  parish  to  raise  bv  local  taxation  a  subsidy, 
designed  to  promote  the  construction  of  a  railway  exti'nJing  beyond  the  limite  of 
the  province,  but  already  authorized  by  statute,  is  within  the  legislative  capacity  of 
that  legislature. 

Under  art.  2  of  sect.  92  of  the  British  North  America  Act,  1867,  passed  by  the 
Imperial  Parliament,  the  provincial  legislature  is  enabled  to  impose  direct  taxation 
for  a  local  purpose  upon  a  particular  locality  within  the  province. 

The  act  in  question  relates  to  *'  a  matter  of  a  merely  local  or  private  nature  in 
the  province,"  which  by  the  92d  section  of  the  Imperial  Act  is  assigned  to  the  exclu- 
sive competency  of  the  provincial  legislature,  and  does  not  relate  to  the  railway,  or 
anv  local  work  or  undertaking  within  the  excepted  subjects  mentioned  in  art.  10, 
suD-sect.  (a)  of  the  said  section. 

X*  Union  St,  Jacquet  de  Montreal  Dame  Julie»  Bhlide  (•)  approved. 

The  question  decided  in  this  appeal  was  whether  the  act 
of  the  provincial  legislature  of  New  Brunswick  (33  Vict.  c. 
273]  47)  is  within  *the  powers  of  that  legislature  according 
to  the  true  construction  of  the  Imperial  Statute,  the  "  Brit- 
ish North  America  Act,  1887." 

The  act  in  question,  intituled  "An  Act  to  authorize  the 
issuing  of  debentures  on  the  credit  of  the  lower  district  of 
the  parish  of  St.  Stephen,"  is,  so  far  as  is  material  for  the 
present  question,  in  the  following  terms : 

"  Whereas  the  inhabitants  of  the  town  of  St.  Stephen,  in 

Q)  Fr&tent :  Sir  Jambs  W.  Colvile,  The  Lord  Justice  James,  The  Lord  Justice 
Mellish,  and  Sir  Montague  E.  Smith. 

(«)  Ante,  p.  31. 
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the  county  of  Charlotte,  are  desirous  of  having  direct  rail- 
way connection  between  Houlton,  in  the  state  of  Maine, 
and  the  St.  Croix  Valley,  in  the  county  aforesaid ;  and 
whereas  the  town  of  Houlton  has  offered  the  Houlton  Branch 
Railway  Company  a  bonus  of  $30,000,  upon  condition  that 
the  said  Houlton  Branch  Railway  Company  shall  and  do  con- 
struct and  suitably  equip  with  necessary  rolling  stock  a  rail- 
way from  the  town  of  Houlton  aforesaid  to  the  line  of  the  New 
Brunswick  and  Canada  Railway  and  Land  Company,  at  or 
near  the  Debec  Station  so  called,  and  so  that  the  said  rail- 
way shall  be  completed  and  ready  for  the  conveyance  of 
passengers  and  freight  on  or  before  the  1st  day  of  January 
m  the  year  of  our  Ix)rd  1872 ;  and  whereas  the  said  Houlton 
Branch  Railway  Company  are  willing  to  undertake  the 
building  and  construction  of  such  connecting  line  of  rail- 
way, and  have  the  same  completed  and  properly  equipped 
for  the  conveyance  of  freight  and  passengers  as  aforesaid, 
within  the  time  aforesaid,  upon  the  conditions  that  the  town 
of  St.  Stephen  do  and  shall  give  to  the  said  Houlton  Branch 
Railway  Company  a  bonus  of  $15,000:  and  whereas  the  in- 
habitants of  that  portion  of  the  said  town  of  St.  Stephen 
called  the  lower  district,  and  hereinafter  particularly  de- 
scribed, are  willing  and  desirous  to  give  the  said  sum  for  the 
said  purpose,  and  that  the  said  sum  should  be  raised  upon 
the  credit  of  the  real  and  personal  property  of  the  in- 
habitants of  the  said  lower  district  in  such  mode  and  man- 
ner as  may  be  thought  most  advisable. 

"Be  it  therefore  enacted  by  the  Lieutenant-Governor, 
Legislative  Council,  and  Assembly,  as  follows : 

'*1.  That  upon  the  said  Houlton  Branch  Railway  Com- 
pany giving  reasonable  and  proper  security  to  the  justices  of 
the  peace  in  general  sessions  or  special  sessions  called  for 
that  purpose,  that  the  said  line  of  railway  from  Houlton  to 
the  line  of  the  said  New  Brunswick  and  Canada  Railway 
and  Land  Company  shall  be  built  *and  efficiently  fur-  [274 
nished  and  completed,  and  substantially  ready  and  fit  for 
the  convevance  of  freight  and  passengere,  and  properly  pro- 
vided witn  all  necessary  locomotive  engines,  cars,  and  car- 
riages, within  the  time  aforesaid  limited  for  so  doin^  ;  such 
reasonable  and  proper  security  to  be  by  bond  under  the  hand 
and  seal  of  not  less  than  three  responsible  persons,  resident 
and  having  property  in  this  province,  under  the  penalty  of 
$40,000  conditioned  as  herein  above  stated,  which  said  bond 
the  said  justices  are  hereby  authorized  to  take  and  enforce 
by  suit  at  law  for  breach  thereof,  if  such  shall  occur ;  no 
person  shall  be  accepted  as  such  security  until  he  shall  have 
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first  made  affidavit  before  some  justice  of  the  peace  in  the 
county  of  Charlotte  who  is  hereby  authorized  to  administer 
such  oath,  to  be  filed  in  the  office  of  the  clerk  of  the  peace 
for  said  county,  that  the  value  of  his  property  in  this 
province,  over  and  above  all  his  just  debts  and  liabilities,  is 
not  less  than  $20,000 ;  the  said  justices  in  general  or  special 
sessions  shall  forthwith  issue  and  deliver,  or  cause  to  be  is- 
sued and  delivered,  as  a  bonus  to  the  said  Houlton  Branch 
Railway  Companv,  certificates  of  debt  to  be  called  debentures 
to  the  amount  of  |l5,000  in  current  money  of  the  province  of 
New  Brunswick,  of  such  denomination  or  denominations  as 
they  may  see  fit,  to  be  numbered  consecutively  according  to 
the  denomination  thereof,  from  number  one  upwards,  of 
each  denomination,  with  coupons  annexed,  bearmg  interest 
at  6  per  centum  per  annum,  payable  semi-annually,  at  such 
place  as  shall  be  therein  sjjecified,  and  on  such  conditions 
and  terms  as  shall  be  prescribed  by  the  said  justices  in  gen- 
eral or  special  sessions  ;  the  principal  money  of  such  deben- 
tures to  be  paid  in,f  ull  at  tne  expiration  of  twenty  years 
from  the  date  thereof  to  the  holders  of  the  same,  at  such 
place  and  in  such  manner  as  shall  be  prescribed  in  the  same. 

"2.  The  real  and  personal  property  of  all  persons,  resi- 
dent or  non-resident,  situate  in  the  lower  district  of  St.  Ste- 
phen's, so  called,  described  as  follows  (then  follow  the 
boundaries) :  '  Shall  each  and  every  year,  during  the  con- 
tinuance 01  the  term  of  the  said  debentures,  be  assessed  for 
the  payment  of  the  interest  on  sucli  debentures,  issued  un- 
der the  authority  of  this  act,  an  order  for  which  assessment 
shall  be  made  by  the  said  justices  in  general  or  special  ses- 
sions each  and  every  year  as  aforesaid,  and  levied  and  col- 
275]  lected  *in  the  same  manner  in  all  respects  as  parish 
and  county  rates  are  now  or  may  be  hereafter  assessed, 
levied  and  collected,  and  when  collected  shall  be  paid  into 
the  St.  Stephen's  Bank,  in  the  county  of  Charlotte,  or  such 
other  place  as  may  at  first  or  at  any  subsequent  period  be 
selected  by  the  said  justices  by  order  of  the  justices  in  gen- 
eral or  special  sessions  to  the  collector  of  same  for  the  pur- 
pose of  paying  the  coupons  on  said  debentures,  which  coupons 
shall  be  paid  by  the  cashier  of  the  said  bank  or  other  person 
selected  as  aforesaid,  to  the  holders  of  such  coupons,  upon 
presentation  thereof  out  of  the  funds  so  deposited." 

Section  3  of  the  act  provides  for  a  similar  assessment  by  order 
of  the  justices  in  general  sessions,  for  the  repayment  of  the 
principal  sums  due  on  the  debentures  within  twenty  years,  but 
at  such  times  and  in  such  mode  as  the  justices  shall  determine. 

Sect.  4  provides  for  the  form  of  debentures. 
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Sect.  5  provides  for  the  summoning  by  two  justices  of  a 
meeting  of  the  ratepayers  of  the  said  lower  district  of  the 
parish  of  St.  Stephen,  and  enacts  that  the  act  shall  not 
come  into  force  unless  it  is  approved  at  such  meeting  by 
two-thirds  of  the  ratepayers,  but  that  if  it  is  so  approved 
the  justices  shall  certify  the  same  to  the  governor  m  coun- 
cil, and  the  governor  shall  thereupon  announce  the  same  by 
proclamation  in  the  Royal  Gazette  of  the  province,  and  that 
thereupon  the  act  shall  be  ipso  facto  in  full  operation,  force, 
and  effect. 

A  meeting  of  the  ratepavers  of  the  said  lower  district  of 
St.  Stephen  was  held  on  the  11th  of  August,  1870,  and  the 
requisite  majority  of  votes  in  favor  of  the  act  was  obtained 
and  the  debentures  issued. 

On  the  14th  of  April,  1871,  the  justices  of  the  peace  at  the 
general  sessions  fqr  the  county  of  Charlotte  issued  a  warrant 
to  the  appellants,  me  assessors  of  the  parish  of  St.  Stephen, 
commanding  them  to  levy  and  assess  $958  50c.  on  the  lower  dis- 
trict of  St.  Stephen,  to  pay  the  interest  on  thesaid  debentures. 

The  appellants  accordingly  assessed  the  ratepayers  of  the 
district,  and  amongst  others  the  respondents,  and  the  col- 
lector of  rates  applied  to  the  respondents  for  payment, 
which  they  refused. 

The  respondents  thereupon  applied  for  and  obtained  a 
writ  of  ^certiorari  to  remove  into  the  Supreme  Court  [276 
the  said  warrant  of  assessment,  and  the  assessment  and  all 
notices  and  documents  upon  which  they  were  founded. 

A  return,  and  subsequently  an  amended  return,  having 
been  made,  the  respondents  applied  for  and  obtained  a  rule 
nisi  to  quash  the  said  warrant  and  assessment  on  the  ground 
that  the  act  33  Vict.  c.  47,  related  to  a  railway  extending 
beyond  the  limits  of  the  province,  and  was  therefore  not 
within  the  competence  of  the  provincial  legislature  of  New 
Brunswick. 

On  the22d  of  February,  1873,  the  Supreme  Court  (Ritchie, 
C. J.,  Allen  and  Weldon,  J.J.)  gave  judgment,  making  the 
rule  absolute  to  quash  the  said  warrant  and  assessment  on 
the  ground  statedT  \\x  the  rule.  Fisher,  J.,  dissented  on  the 
grounds,  first,  that  the  Imperial  Act,  sect.  92,  sub-sect.  10, 
paragraph  (a),  related  only  to  railways  between  two  prov- 
inces, and  not  to  railways  from  a  province  into  a  foreign 
country ;  secondly,  that  the  court  might  presume  that  the 
monev  raised  by  debentures  would  be  applied  to  the  mak- 
ing of  the  part  of  the  railway  within  the  province,  and  that 
an  act  to  raise  money  for  that  purpose  was  within  the  com- 
petency of  the  provincial  legislature. 
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Mr.  Benjamin^  Q.C.,  ^nd  Mr.  W.  Orantham^  for  the  ap- 
pellants. 

Mr.  Fry^  Q.C.,  and  Mr.  Bompas^  for  the  respondents. 

The  radgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colville  :  This  is  an  appeal  against  an 
order  of  the  Supreme  Court  of  the  province  of  New  Bruns- 
wick, making  aosolute  a  rule  nisi  that  had  been  granted, 
and  ordering  that  ''the  assessment  made  upon  the  lower 
district  of  the  parish  of  St.  Stephen,  in  the  county  of  Char- 
lotte, under  and  bv  virtue  of  a  warrant  of  assessment  issued 
to  the  assessors  of  the  parish  of  St.  Stephen  by  the  general 
sessions  of  the  peace  in  and  for  the  county  of  Charlotte  on 
the  14th  of  April,  1871,  directing  the  said  assessors  to  assess 
upon  the  lower  district  of  St.  Stephen  the  sum  of  $958  50<?. 
for  payment  of  interest  upon  debentures  issued  under  the 
277]  act  of  Assembly,  33  *Vict.  c.  47,  intituled  'An 
act  to  authorize  the  issuing  of  debentures  on  the  credit  of 
the  lower  district  of  the  parish  of  St.  Stephen,  in  the  county 
of  Charlotte,'  and  the  said  warrant  and  all  proceedings  upon 
which  the  said  assessment  is  based  be  absolutely  quashed." 

The  ground  upon  which  the  majority  of  the  judges  con- 
stituting the  court  proceeded,  was  that  the  act  of  Assembly 
mentioned  in  the  order  was  itself  null  and  void,  inasmuch, 
as  it  had  been  passed  by  the  provincial  legislature  of  New 
Brunswick,  which,  on  the  true  construction  of  the  Imperial 
Statute,  ''The  British  North  America  Act,  1867,"  had  no 
power  to  make  such  a  law. 

It  is  necessary,  in  order  to  deal  with  the  arguments  which 
have  been  addressed  to  their  Lordships  upon  this  appeal,  to 
consider  shortly  under  what  circumstances  this  question 
arose.  On  the  lOth  of  June,  1867,  and  before  the  Imperial 
Statute  just  mentioned  came  into  operation,  the  then  legis- 
lature of  New  Brunswick  passed  an  act,  by  the  6th  section 
of  which  it  was  provided, — "That  the  sum  of  $5,000  per 
mile,  and  not  exceeding  in  the  whole  $17,500,  should  be 
granted  for  the  construction  of  a  branch  line  of  railway  to 
the  boundary  line  of  the  state  of  Maine,  from  the  railway 
leading  from  St.  Andrews  to  Woodstock,  to  such  person  or 
persons  or  body  corporate  as  shall  construct  the  said  road, 
upon  its  being  proved  to  the  satisfaction  of  the  Governor  in 
Council  that  a  good  and  sufficient  railway  is  constructed 
therein  within  four  years  from  the  passing  of  this  act,  and 
in  good  working  order  for  travel  and  traffic."  That  act  was 
followed  by  another  passed  a  few  days  afterwards,  viz.,  on 
the  17th  oJt  June,  by  which  certain  persons  were  made  and 
constituted  a  body  corporate  under  the  name  of  the  Houlton 
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Branch  Railway  Company,  and  were  authorized  to  make  and 
construct  a  railway  running  from  the  intersection  of  the  Wood- 
stock line  of  railway  with  the  New  Brunswick  and  Canada 
Railway,  being  a  place  known  as  Debec,  to  the  boundary  line 
of  the  state  of  Maine  and  the  province  of  New  Brunswick. 
The  5th  section  of  that  act  contains  the  following  provisions — 
*'The  president,  directors,  and  company  for  the  time  being 
are  hereby  authorized  and  empowered,  by  themselves  or 
their  agents,  to  exercise  all  the  powers  herein  granted  to  the 
corporation  for  the  purpose  of  locating  and  completing  said 
railroads  *and  branches,  and  for  the  transportation  of  [278 
persons,  goods,  and  property  of  all  descriptions ;  and  all 
such  power  and  authority  for  the  management  of  the  said 
corporation  as  may  be  necessary  and  proper  to  carrv  into 
effect  the  objects  of  this  act,  to  purchase  or  hold  within  or 
without  the  province  lands,  materials,  engines,  cars,  and 
other  necessary  things,  in  the  name  of  the  corporation,  for 
the  U6e  of  the  said  road,  and  for  the  transportation  of  per- 
sons, goods,  and  property  of  all  descriptions,  and  to  make 
such  connection  with  other  railway  comj)anie8  within  or 
without  the  province,  either  by  leasing  their  road  to  other 
corporation  or  corporations,  on  such  terms  and  for  such 
length  of  time  as  may  be  agreed  upon,  or  by  consolidating 
the  stock  of  their  road  with  that  of  other  railway  company 
or  companies,  upon  such  terms  as  maybe  agreed  upon ;" 
and  gives  other  powers  to  the  new  company. 

Hence,  on  the  7th  July,  1867,  when  "the  British  North 
America  Act,  1867,"  came  into  operation,  the  Houlton 
Branch  Railway  Company  had  been  duly  incorporated,  and 
by  the  act  of  a  competent  legislature  had  been  duly  author- 
ized to  construct  a  railway  from  Debec  to  the  frontier  that 
divides  the  province  from  the  state  of  Maine.  Some  years 
afterwards  the  act,  the  validity  of  which  is  now  called  in 
question,  being  the  33  Vict.  c.  47,  was  passed. 

Its  preamble  recites  that  the  town  of  Houlton,  which  is  in 
the  state  of  Maine,  had  offered  the  Houlton  Branch  Railway 
Company  a  bonus  of  $30,000,  upon  condition  that  the  said 
Houlton  Branch  Railway  Company  should  construct  and 
suitably  equip  with  necessary  rolling  stock  a  railway  from 
the  town  of  Houlton  aforesaid  to  the  line  of  the  New  Bruns- 
wick and  Canada  Railway  and  Land  Company,  at  or  near 
the  Debec  station,  before  the  Ist  of  January,  1872 ;  that  the 
Houlton  Branch  Railway  Company  were  willing  to  under- 
take the  building  and  construction  of  such  connecting  line 
of  railway,  &c.,  and  to  have  the  same  completed  and  prop- 
erly equipped  for  the  conveyance  of  freight  and  passengers 
12  E  J^G.  Rep.  21 
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as  aforesaid  within  the  time  aforesaid,  upon  condition  that 
the  town  of  St.  Stephen, — that  being  a  town  in  the  province 
of  New  Brunswick, — should  give  to  the  said  Houlton  Branch 
Railway  Company  a  bonus  of  $15,000 ;  and  that  the  inhab- 
itants of  that  portion  of  the  said  town  of  St.  Stephen  called 
the  lower  district,  which  was  afterwards  described,  were 
279]  willing  and  desirous  to  give  the  said  sum  for  the  *said 
purpose,  and  that  such  sum  should  be  raised  upon  the  credit 
of  the  real  and  personal  property  of  the  inhabitants  of  the 
said  district  in  such  manner  as  might  be  thought  most  ad- 
visable. It  clearly  appears  from  these  recitals  that  there 
was  a  desire,  both  on  the  part  of  the  inhabitants  of  Houlton, 
in  the  state  of  Maine,  and  the  inhabitants  of  that  portion  of 
St.  Stephen  in  the  province  of  New  Brunswick,  or  some  of 
them,  that  tliis  line  of  communication  between  the  two 
places  should  be  completed ;  that  its  completion  was  con- 
sidered to  be  for  the  benefit  of  both  communities ;  and  that 
a  portion,  at  all  events,  of  the  inhabitants  of  that  district  of 
St.  Stephen,  in  order  to  effect  the  arrangement,  were  willing 
to  be  taxed  for  the  purpose  of  raising  the  bonus  of  $15j000 
required  by  the  Houlton  Branch  Railway  Companjr.  Ac- 
cordingly the  act  of  Assembly  provided  for  the  carrying  out 
of  the  arrangement  in  this  way :  It  required  the  Houlton 
Branch  Railway  Company  to  give  reasonable  and  projjer 
security  to  the  justices  of  the  peace  at  general  or  special 
sessions  for  the  completion  of  the  work ;  and  provided  that 
thereupon  the  $16,000  should  be  raised  by  the  issue  of  de- 
bentures to  that  amount  payable  twenty  years  after  date, 
and  carrying  interest  in  the  meantime.  It  further  provided 
that  the  real  ftnd  personal  property  of  all  persons  resident 
in  the  lower  district  of  St.  Stephen,  as  defined  by  the  act, 
should  be  assessed  in  order  to  raise  the  interest  on  such  de- 
bentures, and  the  principal  when  the  latter  should  become 
due.  But  it  also  provided  that  the  act  should  not  be  in 
force  until  it  had  been  accepted  and  approved  by  two-thirds 
at  least  of  the  ratepayers  liable  to  be  assessed  thereunder, 
whose  assent  was  to  be  obtained  by  the  machinery  thereby 
provided,  and,  when  ascertained,  was  to  be  certified  to  the 
Governor  in  Council, -^that  is,  the  Governor- General  in 
Council  of  Canada, — ^who  was  to  announce  the  same  by 
proclamation  in  the  Royal  Gazette.  The  act  in  question 
was  never  disallowed  hy  the  Governor-General  of  Canada ; 
all  the  formalities  prescribed  by  it  appear  to  have  been  com- 
plied with,  and  the  assent  of  the  requisiteproportion  of  rate- 
payers to  have  been  duly  notified  in  the  G^?ette. 
In  this  stat6  of  things  it  is  to  be  presumed  that  the  minor- 


Vol  VI.]  CASES  IN  THE  PRIVY  COUNCIL.  163 

j!a  Dow  V.  Black.  1876 

ity  of  the  ratepayers  which  dissented  from  the  arrangement 
was  unwilling  to  pay  the  rate  assessed  npon  them  in  order 
to  meet  the  *interest  on  the  debentures,  and  raised  this  [280 
question  before  the  Supreme  Court.  That  court  issued  a 
certwrari  to  remove  the  proceedings,  and,  upon  the  return 
of  the  certiorari^  made  the  order  nisi^  which  the  order  under 
appeal  has  made  absolute. 

The  grounds  upon  which  the  Supreme  Court  has  pro- 
nounced this  act  to  be  uUra  vires  of  the  local  legislature  are 
entirely  derived  from  sub-sect,  {a)  of  the  lOth  article  of  sect. 
92  of  the  Imperial  Statute.  Sects.  91  and  92  purport  to 
make  a  distribution  of  legislative  powers  between  the  Parlia- 
ment of  Canada  and  the  provincial  legislatures,  sect.  91  giv- 
ing a  general  power  oi  legislation  to  the  Parliament  of 
Canada,  subject  only  to  the  exception  of  such  matters  as  by 
sect.  92  were  made  the  subjects  upon  which  the  provincial 
legislatures  were  exclusively  to  legislate.  The  10th  article 
of  sect.  92  among  those  subjects  enumerates  local  works  and 
undertakings  other  than  such  as  are  of  the  following  classes. 
Then  follow  the  exceptions,  and  the  first  of  these  is,  lines  of 
steam  or  other  ships,  railways,  canals,  telegraphs,  and  other 
works  and  undertakings  connecting  the  province  with  any 
other  or  others  of  the  provinces,  or  extending  beyond  the 
limits  of  the  province.  A  question  touching  the  construc- 
tion of  this  sub-section  has  been  raised  both  Tiere  and  in  the 
court  below.  The  respondents  insist  that  the  lines  of  rail- 
ways which  are  thereby  put  within  the  exclusive  jurisdiction 
of  the  Parliament  of  Canada  are  all  railways  which  extend 
either  beyond  the  limits  of  the  province  into  other  provinces 
within  the  dominion  or  into  foreign  countries.  On  the  other 
hand,  the  appellants  contend  that  a  more  limited  construc- 
tion is  to  prevail,  and  that  if  the  sub-section  be  taken  in  con- 
nection with  the  following  sub-sect.  (6),  it  will  be  found  to 
apply  only  to  railways  extending  beyond  the  limits  of  one 
province  into  another  province  of  the  dominion. 

Their  Lordships  do  not  think  it  necessary  to  determine 
upon  the  present  appeal  this  question  of  construction,  or  to 
affirm  that  if  all  the  legislation  that  has  taken  place,  includ- 
ing that  for  the  incorporation  of  the  Houlton  Kailwav  Com- 
pany, and  empowering  it  to  make  a  railway  to  the  frontier 
or  beyond  it,  nad  taken  place  after  the  Imperial  Statute  of 
1867  nad  come  into  operation,  such  legislation  would  have 
been  within  the  powers  of  the  provincial  legislature.  They 
do  not  think  it  necessary  to  determine  that  question,  because 
they  are  of  opinion  that  the  validity  of  the  act  *of  As-  [281 
sembly,  the  33  Vict.  c.  47,  does  not  depend  upon  the  sub- 
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section  in  question.  They  are  of  opinion  that  the  act  cannot 
be  said  to  be  a  law  in  relation  to  a  local  work  or  undertak- 
ing within  the  fair  and  reasonable  meaning  of  these  words. 
The  incorporation  of  the  company,  with  its  powers,  and  the 
construction  of  the  railway  up  to  the  frontier,  and  therefore 
so  far  as  any  legislative  power  within  the  British  dominions 
could  determine  that  construction,  had  been  already  author- 
ized by  the  acts  passed  before  the  Imperial  Statute  came 
into  operation.  The  act  now  in  question  did  not  purport  to 
enlarge. the  powers  of  the  railway  company,  nor  could  it 

five  them  powers  to  be  exercised 'on  the  foreign  soil  of 
laine.  Their  Lordships  consider  that  if  the  railway  com- 
pany had  chosen  to  make  an  ariungement  with  the  inhabi- 
•  tants  of  Houlton,  in  the  state  of  Maine,  for  the  construction 
of  the  railway  on  the  terms  of  the  bonus  of  $30,000  which 
had  been  offered  to  them  from  Houlton,  there  would  have 
been  no  legal  objection  to  their  carrying  out  that  arrange- 
ment. The  act  was  merely  one  which  enabled  the  majority 
of  the  inhabitants  of  the  parish  of  St.  Stephen  to  raise  by 
local  taxation  a  subsidy  designed  to  promote  a  work  which 
they  considered  to  be  for  the  benefit  of  their  town,  and  to 
place  the  inhabitants  in  a  position  to  bargain  and  to  act  for 
their  common  benefit  in  the  same  manner  as  a  private  person 
might  have  thought  it  for  his  benefit  to  do.  In  substance 
and  principle  it  does  not  differ  from  a  private  act  authoriz- 
ing tne  trustees  or  guardians  of  a  minor  to  let  a  warehouse 
to  such  a  company.  Supposing  the  work,  insteg,d  of  being 
a  railway,  had  been  a  canal,  and  the  inhabitants  had  been 
authorised  to  make  a  bargain  for  the  supply  of  water  to  the 
district,  could  any  doubt  have  been  entertained  on  the  sub- 
ject? Their  Lordships  are  therefore  of  opinion  that  no 
objection  to  the  validity  of  the  act  is  to  be  found  in  the  sub? 
section  in  question. 

Another  question  has  been  raised  for  the  first  time  at  this 
bar  (for  the  objection  does  not  appear  to  have  been  taken  in 
the  colonial  court),  whether  there  was  power  in  the  provin- 
cial legislature  to  pass  an  act  by  which  such  an  assessment 
as  this  could  be  imposed  on  the  town  of  St.  Stephen. 

It  has  been  argued  that  whereas  the  91st  section  reserves 
to  the  Parliament  of  Canada  exclusive  power  of  legislation 
ill  respect  of,  amongst  other  subjects,  "  The  raising  of  money 
282]  by  any  mode  or  *system  of  taxation,"  the  only  quali- 
fications imposed  on  that  general  reservation  are  to  be  tound 
in  the  2d  and  9th  articles  of  the  92d  section.  The  latter  has 
obviously  no  bearing  on  the  present  question.  As  to  the 
former,  it  was  contended  that  it  authorizes  direct  taxation 
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only  for  the  purpose  of  raising  a  revenue  for  general  pro- 
vincial purposes,  that  is,  taxation  on  the  whole  province  for 
the  general  purposes  of  the  whole  province. 

Their  Lordships  see  no  ground  for  giving  so  limited  a  con- 
struction to  this  clause  of  the  statute.  They  think  it  must 
be  taken  to  enable  the  provincial  legislatxtre,  whenever  it 
shall  see  fit,  to  impose  dire(5t  taxation  for  a  local  purpose 
u^on  a  particular  locality  within  the  province.  They  con- 
ceive that  the  3d  article  of  sect.  91  is  to  be  reconciled  with 
the  2d  article  of  sect.  92,  by  treating  the  former  as  empower- 
ing the  supreme  legislature  to  raise  revenue  by  any  mode  of 
taxation,  whether  direct  or  indirect ;  and  the  latter  as  con- 
fining the  provincial  legislature  to  direct  taxation  within  the 
province  for  provincial  purposes.  Their  Lordships  are  fur- 
ther of  opinion,  with  Mr.  Justice  Fisher,  the  dissentient 
judge  in  the  Supreme  Court,  that  the  act  in  question,  even 
if  it  did  not  fall  within  the  2d  article,  would  clearly  be 
a  law  relating  to  a  matter  of  a  merely  local  or  private 
nature  within  the  meaning  of  the  9th  article  of  sect  92  of 
the  Imperial  Statute ;  and  therefore  one  which  the  provin- 
cial legislature  was  competent  to  pass,  unless  its  subject- 
matter  could  be  distinctly  shown  to  fall  within  one  or  other 
of  the  classes  of  subjects  specially  enumerated  in  the  91st 
section.  This  view  is  in  accordance  with  the  ruling  of  this 
tribunal  in  the  recent  case  of  the  H  Union  St.  Jacques  de 
MoiitreaZ  v.  Dame  JvZie  BellsleQ),  decided  on  the  8th  of 
July,  1874. 

(jn  these  grounds  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  order  under  appeal  be  reversed,  and  that  in 
lieu  thereof  an  order  be  made  discharging  the  rule  nisi^ 
which  had  been  granted  in  Trinity  Term,  with  costs.  The 
appellants  will  also  have  their  costs  of  this  appeal. 

Solicitors  for  the  appellants:  Messrs.  Upton,  Johnson, 
Upton  <6  Budd, 

Solicitors  for  the  respondents :  Messrs.  Bischoff,  Bompas  - 
<fe  BiscJioff. 

Q)  ArUe,  p.  81. 

Bonds  issued  bj  a  corporation,  ander  Diefendorfy  43  How.  Prac. ,  857  ;  Blake 
its  seal,  negotiable  in  form,  are  nego-  v.  Board  of  Supervisors,  61  Barb.,  149; 
liable  securities,  and  pass  by  delivery  Mnnegan  v.  Lee^  18  How.  Prac.,  186  ; 
in  the  same  manner  and  with  the  same  Conn,,  etc.f  v.  Glevdand^  etc,,  41  Barb., 
effect BspromiasoTy notes:  HotcJikmy.  9;  26  How  Prac,  225,  affirming  23 
National  Bank,  21  Wallace,  354  ;  V&r-  How,,  180;  Moran  v.  Com/ra:  2  Black, 
mUyea  v.  Adams  Express  Co.,  21  Wal-  722  ;  Mercer  Cmmty  v.  Hacket,  1  Wal- 
lace, 38  ;  Brainard  v.  New  York,  etc.,  lace,  83  ;  GUpecke  v.  DvbuqiLe,  1  Wal- 
25  N.  Y.,  496  ;  Bank  of  Rome  v.  Village  lace,  176  \Glapp  v.  Coder  (Jaunty,  5  lo- 
of  Bomey  19  N.  Y.,   20;   Lindsley  v.  wa,  15;  King  \,  Johnson  Go.^  6  Iowa, 
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!d65 ;  see  also,  Matter  of  Imperial,  etc., 
L.  R.,  11  Eq.,  478,  486,  495 ;  7  Am. 
Law  Rev.,  71 ;  Euidekoper  v.  Bu- 
chanan Co.,  1  Central  Law  Jour.,  177 ; 
Murray  v.  Lardner,  2  Wallace,  110 ; 
Thompson  v.  Lee  Co.,  3  Wallace,  827 ; 
The  City  v.  Lamsan,  9  Wallace,  478. 

As  to  what  makes  one  a  bo-aa  fide 
holder  of  such  bonds  or  coupons  at- 
tached, see  notes  6  Eng.  Rep.,  120,  9 
Enff.  Rep.,116. 

The  supreme  court  of  the  United 
States  has  repeatedly  held  that  a  bo^na 
flde  holder  of  such  bonds  could  recover 
against,  the  municipalitj  issuing  them, 
although  the  statutory  requirements  to 
their  issue  had  not  been  complied  with: 
Thompson  v.  Lee  County,  3  Wallace, 
827  ;  Mere&r  County  v.  Hacket,  1  Wal- 
lace, 83  ;  Lee  County  v.  Rogers,  7  Wal- 
lace, 181 ;  Supervisors  v.  Schenck,  5 
Wallace,  772  ;  Township  of  Pine  Grove 
V.  Talcott,  19  Wallace,  666;  Rice  v. 
Railroad  Co.,  1  Black,  886  ;  Milner^s 
Admr.  v.  City  of  Pensacola,  2  Am.  Law 
Times  Rep. ,  186;  Ritchie  v..  Franlin  Co. , 
7  Chicago  Leg.  News.  297;  Woodward 'v. 
Supervisors,  2  Central  Law  Jour.,  896  ; 
Munson  v.  Lyons,  12  Blatchford,  539. 

Where  the  statute  provides  that  up- 
on certain  assents  of  tax  payers  of 
the  town  being '  obtained,  the  bonds 
thereof  may  be  issued,  the  commis- 
sioner, being  an  officer  and  agent  of  the 
town,  is  charged  by  the  legislature  with 
and  supposed  to  protect  its  interests. 
Like  all  other  agents  he  may  err,  but  the 
legislature  say  to  purchasers  of  bonds 
that  they  may  rely  upon  this  agent  of 
the  town  discharging  his  duty  to  his 
principal  and  not  issuing  the  bonds  un- 
til he  has  a  right  to  do  so  ;  but  that  in- 
asmuch as  he  had  the  consents  and 
canvassed  them,  had  access  to  the  as- 
sessment rolls  charged  with  the  duty  of 
ascertaining  when  he  had  a  right  to  is- 
sue the  bonds  if  he  erred  his*principal, 
the  town,  should  suffer  the  injury,  if 
any,  which  resulted  from  his  mistake, 
rather  than  innocent  third  persons  who 
part  with  their  money  ujKm  the  strength 
of  his  oiiicial  action.  In  other  words, 
the  legislature  say  to  purchasers  of 
such  bonds,  the  law  presumes  that  eve- 
ry officer  discharges  his  duty  ;  and  we 
say  to  you  in  order  to  enhance  the  val- 
ue of  these  bonds,  and  to  facilitate  their 
sale,  that  if  you  purchase  them  you 
shall  be  protected,  and  the  principal 
bound  by  the  acts  and  the  good  faith  of 


its  agent.  If  the  commissioner  acts  in 
good  faith,  he,  like  every  other  agent, 
is  protected ;  if  not,  the  innocent  pur- 
chaser is  protected,  and  the  town  turned 
over,  as  in  justice  it  ought  to  be,  to  the 
faithless  agent  and  his  official  bond : 
Bank  of  Rome  v.  Village  of  Rome,  19 
{f.  Y.,25. 

In  Town  of  Qvfiensbury  v.  Culver  (19 
Wallace,  92),  the  court  said  :  '<It  is 
vain  to  say  that  the  statute  imposed  no 
duty  upon  the  town  or  its  officers.  No 
one  can  doubt  thai  it  is  competent  for 
the  legislature  to  determine  by  what 
agent  a  municipal  corporation  shall  ex- 
ert its  powers.  The  statute  in  question 
did  designate  the  agents  and  their  acts, 
within  the  authority  conferred,  are 
binding  upon  their  principal,  upon  the 
town  of  which  they  had  been  consti- 
tuted the  agents." 

In  Bank  of  Rome  v.  Village  of  Rome 
(19  N.  Y.,  22).  the  court  said  :  '*  It  was 
contemplated  by  the  act  that  the  bonds 
should  be  sold  in  the  market.  This 
would  be  impracticable  if  every  pur- 
chaser must,  at  his  peril,  investigate 
the  amount  of  the  subscriptions  and  as- 
certain whether  each  was  valid." 

Again  (pp.  24-25) :  "  But  the  question 
is  Very  different  where  the  rights  of  a 
bona  fide  holder  are  concerned.  The 
bonds,  as  we  have  seen,  were  executed 
by  due  authority,  the  only  defensive 
allegation  being  that  they  were  improp- 
erly issued  and  thrown  upon  the  market 
by  the  commissioners.  Admitting  this 
allegation  to  be  true,  I  think  it  is  no  de- 
fense. It  iatrue  that  every  person  pur- 
chasing one  of  these  bonds  in  market 
knew,  or  was  bound  to  know,  what  were 
the  conditions  under  which  they  could  be 
lawfully  issued.  These  were  prescribed 
in  the  statute  ;  but  the  same  statute  re- 
quired a  certificate  to  be  made,  which 
was  to  become  a  public  record,  declara- 
tory of  the  fact  that  all  the  conditions 
had  been  performed.  In  the  case  of 
The  State  oflUinois  v.  Delafield  (supra), 
state  bonds  or  stocks  had  been  prepared 
and  executed  by  the  officers  having  duo 
authority  of  law,  the  purpose  being  to 
sell  them  in  order  to  raise  funds  for  tlui 
construction  of  a  canal.  They  were  put 
into  the  hands  of  agents  for  6ale,  who 
sold  and  delivered  them  in  violation  of 
an  express  provision  of  the  law  which 
authorized  their  creation.  It  was  held 
by  the  chancellor — and,  on  appeal,  by 
the  court  of  errrors — that  the   bondfe 
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-would  be  obligatorj  upon  the  state  of 
lllLnois,  in  the  hands  of  bona  fids  hold- 
ers ;  and  on  that  ground,  the  defendant, 
Delafield,  was  restrained  from  selling  or 
disposing  of  them.  That  decision  rested 
on  a  principle  entirely  familiar  in  the 
law  of  negotiable  paper,  and  of  no 
doubtful  application  to  the  present  case. 
Jf  the  commimoners  abused  or  tran- 
tcended  their  pawera  in  the  sale  of  the 
bonds  in  question,  the  statute  under 
which  they  acted  made  them  personaUy 
liable  to  the  village  of  Boms  (section  4). 
But  such  abuse  or  excess  of  power 
would  not  affect  parties  purchasing  tlie 
bonds  in  good  faith,  beyond  the  means 
which  the  statute  itself  provided  for 
ascertaining  the  facts  on  which  the  ex- 
ercise of  the  power  depended.  Those 
facts  were  to  be  declared  in  the  certifi- 
-  cate  before  mentioned.  That  being 
made  and  filed,  as  the  law  required, 
and  the  bonds  being  actually  issued  by 
the  commissione'rs,  they  could  be  safe- 
ly bought  in  the  market  like  other  ne- 
gotiable instruments.  It  is,  indeed, 
scarcely  possible  that  the  legislature 
could  have  any  other  design  in  requir- 
ing such  a  certificate  to  be  made.'' 

In  Commissioners  of  Knox  Co.  v.  As- 
pinwaU  (21  How.  U.  S.,  544,  545),  the 
court  said :  *  *  The  case  assumes  that  the 
requisite  notices  were  not  given  of  the 
election,  and  hence  that  the  vote  has 
not  been  in  conformity  with  the  law. 

•*This  view  would  seem  to  be  deci- 
sive against  the  authority  on  the  part 
of  the  board  to  issue  the  bonds,  were  it 
not  for  a  question  that  underlies  it ;  and 
that  is,  who  is  to  determine  whether  or 
not  the  election  has  been  properly  held, 
and  a  majority  of  the  votes  of  the  coun- 
ty cast  in  favor  of  the  subscription?  Is 
it  to  be  determined  by  the  court,  in  this 
collateral  way,  in  every  suit  upon  the 
bond,  or  coupon  attached,  or  by  the 
board  of  commissioners,  as  a  duty  im- 
posed upon  it  before  making  the  sub- 
scription ? 

*'The  court  is  of  opinion  that  the 
question  belonged  to  this  board.  The 
act  makes  it  the  duty  of  the  sheriff  to 
give  the  notices  of  the  election  for  the 
day  mentioned,  and  then  declares,  if  a 
majority  of  the  votes  given  shall  be  in 
favor  of  the  subscription,  the  county 
l)oard  shall  subscribe  for  the  stock. 
The  right  of  the  board  to  act  in  an  ex- 
ecutiou  of  the  authority  is  placed  upon 
the  fact  that  a  majority  of  the  votes 


had  been  cast  in  favor  of  the  subscrip- 
tion ;  and  to  have  acted  without  firet 
ascertaining  it,  would  have  been  a  dear 
violation  of  duty ;  and  the  ascertain- 
ment of  the  fact  was  necessarily  left  to 
the  inquiry  and  judgment  of  the  board 
itself,  as  no  other  tribunal  was  provided 
for  the  purpose.  This  board  was  one 
from  its  organization  and  general  du- 
ties, fit  and  competent  to  be  the  depos- 
itory of  the  trust  thus  confided  to  it. 
The  persons  composing  it  were  elected 
by  the  county,  and  it  was  already  in- 
vested with  the  highest  functions  con- 
cerning its  general  police  and  fiscal  in- 
terests. 

"  We  do  not  say  that  the  decision  of 
the  board  would  be  conclusive  in  a  di- 
rect proceeding  to  inquire  into  the  facts 
previously  to  the  execution  of  the  pow- 
er, and  before  the  rights  and  interests 
of  third  parties  had  attached  ;  but,  after 
the  authority  has  been  executed,  the 
stock  subscribed,  and  the  bonds  issued 
and  in  the  hands  of  innocent  holders, 
it  would  be  too  late,  even  in  a  direct 
proceeding,  to  call  it  in  question.  Much 
less  can  it  fc>e  called  in  question  to  the 
prejudice  of  a  bona  fide  holder  of  the 
bonds  in  this  collateral  way. 

' '  Another  answer  to  this  ground  of 
■defense  is,  that  the  purchaser  of  the 
bonds  had  a  right  to  assume  that  the 
vote  of  the  county,  which  was  made  a 
condition  to  the  grant  of  the  power  had 
been  obtained,  from  the  fact  of  the 
subscription  by  the  board,  to  the  stock  " 
of  the  railroad  company,  and  the  issu- 
ing of  the  bonds.  The  bonds  on  their 
face  import  a  compliance  with  the  law 
under  which  they  were  issued.  This 
bond,  we  quote,  *  is  issued  in  part  pay- 
.  ment  of  a  subscription  of  two  hundred 
thousand  dollars,  by  the  said  Knox 
county,  to  the  capital  stock,  etc.,  by 
order  of  the  board  of  commissioners, 
in  pursuance  of  the  third  section  of  act, 
•etc. ,  passed  by  the  general  assembly  of 
the  state  of  Indiana,  and  approved 
15th  of  January,  1849."  The  pur- 
chaser was  not  bound  to  look  further 
for  evidence  of  a  compliance  with  the 
conditions  to  the  grant  of  the  power." 

In  Oelpecke  v.  City  of  Dubuque  (1 
Wall.,  208),  the  court  said  :  "By  these 
enactments,  if  they  are  valid,  ample 
authority  was  given  to  the  city  to  issue 
the  bonds  in  question.  The  city  acted 
upon  this  authority.  The  qulitications 
coupled  with  the  grant  of  power  con- 
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tained  in  the  twentj-Beventh  section  of 
the  act  of  incorporation  are  not  now  in 
question.  If  they  were  the  result 
would  be  the  saine.  When  a  corpora- 
tion has  power,  under  any  circum- 
stances, to  issue  negotiable  securities 

^  the  bona  fide  holder  has  a  right  to  pre- 
sume they  were  issued  under  the  cir- 
cumstances which  give  the  requisite 
authority,  and  they  are  no  more  liable  to 
be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other 
commercial  paper.  If  there  were  any 
irregularity  in  taking  the  votes  of  the 
electors,  or  otherwise,  in  issuing  the 
bonds,  it  is  remedied  by  the  curative 
provisions  of  the  act  of  January  28, 
1857.  Where  there  is  no  defect  of  con- 
stitutional power  silch  legislation,  in 
cases  like  this,  is  valid." 

In  Meyer  v.  CUt/  of  Muscatine  (1 
Wall.,  384),  the  court  said  (p.  893): 
"It  is  not  questioned  that  all  the  par- 
ties acted  in  good  faith,  and,  the  city 
cannot  now  be  heard  to  object  to  the 
regularity  of  its  own  proceedings.  A 
party  taking  the  bonds  was  bound  to 
look  to  the  legal  authority  under  which 

,  the  public  agents  acted.  If  that  were 
sufficiently  comprehensive  he  had  a  right 
to  presume  tliat  those  empowered  to  act, 
cmd  acting  under  it,  had  complied  with 
its  requirements." 

In  Pendleton  County  v.  Amy  (13 
Wall.,  804),  the  court  said  :  *'  Without 
legislative  authority  a  municipal  cor- 
poration, like  a  county,  may  not  sub- 
scribe to  the  capital  stock  of  a  railroad 
company  and  bind  itself  to  pay  its  sub- 
scription, or  issue  its  bonds  in  pay- 
ment ;  and  if  it  does  the  purchaser  of 
such  bonds  is  affected  by  the  want  of 
authority  to  make  them.  But  it  does 
not  follow  from  this  that  when  the 
legislature  has  given  its  sanction  to  the 
issue  of  bonds,  provided  that  before 
their  issue  certain  things  shall  be  done 
by  the  officers,  or  the  people  of  the 
county,  the  bonds  can  always  be  avoid- 
ed in  the  hands  of  an  innocent  pur- 
chaser by  proof  that  the  county  officers 
or  the  people  have  not  done,  or  have 
insufficiently  done,  the  things  which 
the  legislature  required  to  be  done  be- 
fore the  authority  to  subscribe  or  to 
issue  bonds  should  be  exercised.  A 
purchaser  is  not  always  bound  to  look 
farther  than  to  discover  that  the  power 
has  been  conferred  even  though  it  be 
coupled  with  conditions  precedent.     If 


the  right  to  subscribe  be  made  depen4- 
ent  upon  the  result  of  a  popular  vote, 
the  officers  of  the  county  must  first  de- 
termine whether  the  vote  has  been 
taken  as  directed  by  law  and  what 
the  vote  was.  When,  therefore,  they 
make  a  subscriptipn  and  issue  county  * 
bonds  in  payment,  it  may  fairly  be  pre- 
sumed in  favor  of  an  innocent  pur- 
chaser of  the  bonds  that  the  condition 
which  the  law  attached  to  the  exercise 
of  the  power  has  been  fulfilled.  To 
issue  the  bonds  without  the  fulfilment 
of  the  precedent  conditions  would  be  a 
misdemeanor,  and  it  is  to  be  presumed 
that  public  officers  act  rightly.  We  do 
not  say  this  is  a  conclusive  presump- 
tion in  all  cases,  but  it  has  more  than 
once  been  decided  that  a  county  may  be 
estopped  against  asserting  that  the  con- 
ditions attached  to  a  grant  of  power  were- 
not  fulfilled.  The  estoppel  in  these 
cases  was  either  by  recitals  in  the  bonds 
that  the  conditions  precedent  had  been 
complied  with,  or  by  the  fact  that  the 
county  had  subsequently  levied  taxes 
to  pay  interest  on  the  bonds.  In  the 
present  case  it  does  not  appear  in  the 
pleadings  whether  or  not  the  bonds 
contained  any  such  recitals,  nor  whether 
the  officers  of  the  county  have  levied 
taxes  to  pay  interest  on  them,  or  whether 
any  interest  has  been  paid.  These 
grounds  of  estoppel  do  not  exist.  But 
if  such  acts  and  such  recitals  are  suffi- 
cient to  protect  bona  fide  purchasers 
agiiinst  an  attempt  to  set  up  non-com- 
pliance with  the  conditions  attached  to 
the  grant  of  power  to  issue  the  bonds, 
it  is  not  easy  to  see  why  the  pleadings  . 
'  do  not  show  an  estoppel  in  this  case. 
The  county  received  in  exchange  for 
the  bonds,  a  certificate  for  the  stock  of 
the  railroad  company,  which  it  held 
about  seventeen  years  before  the  pres- 
ent suit  was  brought  and  which  it  still 
holds.  Having  exchanged  the  bonds 
for  the  stock,  can  it  retain  the  proceeds 
of  the  exchange  and  assert  against  a 
purchaser  of  the  bonds  for  value  that 
though  the  legislature  empowered  it 
to  make  them  and  put  them  upon  the 
market,  upon  certain  conditions,  they 
were  issued  in  disregard  of  the  condi- 
tions? We  think  they  cannot  and, 
therefore,  that  the  third  plea  cannot  be 
sustained." 

In  Nugent  v.  The  Supervisors  (19 
Wall.  241),  where  the  stock  had  been 
subscribed  for  by  resolution,  the  bonds 
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issued  and  a  certificate  for  the  stock 
issaed  by  the  railroad  company  and 
voted  upon,  it  was  held  the  county  was 
estopped  from  denying  the  validity  of 
the  bonds  in  the  hands  of  b</na  fide 
holders. 

As  to  such  estoppel  see  also  Muns&n 
V.  Lyons,  12  Blatchford,  539. 

In  Oity  of  Lexington  v.  Butler  (14 
Wall.,  282),  the  court  said  (p.  296) : 
''Admitted,  as  it  is,  that  the  corpo- 
ration defendants  possessed  the  potoer 
to  subscribe  for  the  stock  and  to  issue 
the  bonds,  it  is  clear  that  the  plaintiff 
is  entitled  to  recover  upon  the  merits, 
as  the  repeated  decisions  of  this  court 
have  established  the  rule  that  when  a 
corporation  has  potoer,  under  any  dr- 
eumstaneeSf  to  issue  negotiable  securi- 
ties, the  bona  fide  holder  has  a  right  to 
presume  that  they  w^ere  issued  under 
the  circumstances  which  give  the  re- 
quisite authority,  and  that  they  are  no 
more  liable  to  be  impeached  for  any 
infirmity  in  the  hands  of  such  a  holder 
than  any  other  commercial  paper." 
See,  also,  the  elaborate  reasoning  of  the 
court,  pages  294-6. 

In  Grand  Chute  Co.  v.  Winegar  (16 
Wall.,  371-3),  the  bonds  were  issued  to 
assist  in  btiilding  a  plank  road.  All 
the  previous  cases  are  reviewed,  the 
court  saying  in  conclusion:  "In  the 
latter  case,  the  court  says  that  if  the  le- 
gal authority  was  sufficiently  compre- 
hensive, a  bona  fide  holder  for  value 
has  a  right  to  presurns  that  all  prece- 
dent requirements  have  been  complied 
with." 

In  the  next  case.  Grand  Chute  Co.  v. 
Winegar  (15  Wall.,  373),  the  court 
held  a  suit  in  equity  wpuld  not  lie  to 
compel  the  delivery  up  of  such  a  bond. 

In  St.  Joseph  Township  v.  Rogers  (16 
Wall.,  645).  the  court  said  (page  665) : 
*•  Concede,  however,  that  a  prior  act  is 
insufficient  to  dispense  with  the  pre- 
liminary election,  still  the  concession 
cannot  benefit  the  defendants,  as  it  is 
clear  that  the  subsequent  act  entirely 
obviates  all  the  mistakes  and  irregular- 
ities in  the  prior  proceedings  as  it  pro- 
vides that  where  such  infonnalities  and 
neglect  may  have  occurred;  and  bonds 
liave  been  issued,  or  may  hereafter  be 
issued,  to  aid  in  the  construction  of 
said  railroad,  no  such  neglect  or  omis- 
sion on  the  part  of  township  officers 
shall,  in  any  way,  invalidate  or  impair 
the  collection  of  said  bonds,  principal 

12  En(i.  Kkp.  : 


or  interelt,  as  they  may  respectively 
fall  due.  Authorities  to  support  that 
proposition  are  hardly  necessary.  But 
another  answer  may  be  given  to  the 
objection  quite  as  satisfactory  as  either 
of  the  others,  which  is  that  tlie  14lh 
section  of  the  act  makes  it  the  duty  of 
the  supervisor  who  executed  the  bonds 
to  determine  the  question  whether  an 
election  was  held,  and  whether  a  ma- 
jority of  the  votes  cast  were  in  favor 
of  the  subscription,  and  inasmuch  as 
he  passed  upon  that  question,  and  sub- 
scribed for  the  stock,  and  su*bsequently 
executed  and  delivered  the  bonds,  it  is 
clearly  too  late  to  question  their  valid- 
ity where  it  appears,  as  in  this  case, 
that  they  are  in  the  hands  of  an  inno- 
cent holder."  |^ 

*•  In  Knox  County  v.  Aspintmtl,  non- 
compliance with  one  of  the  conditions 
was  clearly  shown,  as  the  notices  of  the 
election^  as  required  by  law  had  not 
been  given  in  any  form  ;  but  the  decis- 
*ion  was  that  the  question  as  to  the 
sufficiency  of  the  notice  and  the  ascer- 
tainment of  the  fact  whether  the  ma- 
jority of  the  votes  had  been  cast  in 
favor  of  the  subscription  was  necessa- 
rily left  to  the  inquiry  and  iudgment 
of  the  county  board,  as  no  other  tribu- 
nal was, provided  for  the  purpose,  and 
the  court  held  that  after  the  authority 
had  been  executed,  the  bonds  issued, 
and  they  had  passed  into  the  hands  of 
innocent  holders,  it  was  too  late,  even 
in  a  direct  proceeding  to  call  the  power 
in  question,  and  that  it  was  beyond  all 
doubt  too  late  to  call  the  power  in  ques- 
tion to  the  prejudice  of  a  bona  fide 
holder  of  the  bonds  in  a  collateral  way, 
which  is  attempted  to  be  done  in  the 
case  before  the  court." 

In  Starin  v.  Toum  of  Genoa  (23  N.  Y. 
Rep.,  439),  the  bonds  were  issued  un- 
der chapter  375  of  the  Laws  of  1852, 
p.  593,  which  provided  (sec.  1,  p.  594) 
that  the  written  consents  themselves 
should  be  **  filed  in  the  clerk's  office  of 
Cayuga  county  "  so  that  each  purchaser 
could  examine  them  ;  and  contained  no 
provision  like  that  in  •  some  statutes 
that  the  affidavits  should  be  "  proof  " 
or  any  evidence  of  the  requisite 
consents  having  been  given  (23  New 
York  Rep.,  450),  nor  Was  there  any 
provision,  as  in  some  statutes,  that 
the  bonds  should  be  valid  in  the 
hands  of  bona  fide  holders,  or  that 
the  town  should  look  to  the  commis- 
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Bioner  or  his  official  bond,  nor  was 
there  any  curative  statutes  like  those 
of  1863  and  1864,  in  New  York. 
The  statute  further  expressly  prohi- 
bited the  issue  of  the  bonds  until 
the  requisite  consents  were  obtained 
by  providing  that  the  commissioners 
should  (Laws  1852,  pp.  593-4)  "have 
no  potoer  to  do  any  of  the  acts  author- 
ized by  this  act  until  *  *  *  the  written 
consent,"  etc.  (23  N.Y.  Rep.,  441,  449). 

In  J^rin  v.  Toton  of  Genoa,  the 
bonds  were  delivered  to  the  railroad 
company  /or  stock  without  any  statute 
authorizing  the  same  to  be  done  (28 
N.  Y.  Rep.,  448,  454-5).  The  plaintiff 
purchased  the  bonds  directly  from  the 
railroad  company  with  knowledge  that 
tl^y  received  the  same  in  payment  of 
stock,  and  that  they  were  consequently 
invaUd  (23  N.  Y.  Rep.,  444,  455). 

The  court  distin^ish  the  case  from 
that  of  Bank  of  Borne  v.  Village  of 
Borne  (18  N.  Y.  Rep. ,  20)  by  saying  that 
in  that  case  the  certificate  was  declared 
to  be  evidence  of  the  proper  consent 
(23N.  Y..452). 

In  Gould  V.  Toum  of  Sterling  (23  N.  Y. 
Rep.,  456),  the  bonds  were  delivered  to 
the  railroad  company  in  payment  for 
stock,  and  were  sold  at  a  large  dis- 
count (23  N.  Y.  Rep,  458-461).  There 
was  also  an  express  prohibition  ^&inst 
issuing  the  stock  until  the  consents 
had  been  obtained  (23  N.  Y.  461) ;  nor 
did  the  statute  provide  for  any  evidence 
of  any  kind  that  the  consents  had  been 
given  (23  N.  Y.  Rep.,  462) ;  there  was 
no  provision  as  to  the  protection  of 
bona  fide  holders,  nor  that  the  town 
should  look  to  the  commissioners  and 
their  bonds  ;  nor  were  there  any  cura- 
tive statutes. 

People  V.  Mead  (24  N.  Y.  Rep.,  114) 
was  under  the  same  statute  as  Starin 
V.  7ovm  of  Genoa,  and  was  decided 
upon  the  same  grounds. 

Notwitlistanding  the  two  decisions 
of  the  Court  of  Appeals  that  the  affi- 
davits were  no  evidence  of  assent. 
Judge  G rover  said,  in  People  v.  Mead, 
(36  N.  Y.  Rep.,  229),  when  it  came  up 
on  the  second  appeal:  *'But  for  the 
previous  adjudications  of  this  court,  I 
should  have  held  that  the  affidavit 
filed  with  the  clerk  of  Cayuga  county, 
pursuant  to  the  second  section  of  chap- 
ter 375,  of  the  Laws  of  1852,  was  con- 
clmtlte  evidence  of  the  assent  of  the 
tax  payers  of  the  town,   required  by 


the  act  in  favor  of  a  bona  fide  purchaser 
of  bonds  issued  under  its  provisions. 

But  those  decisions  have  settled  the 
law  of  this  state  otherwise  {Starin  v. 
Town  of  Genoa,  23  N.  Y.  Rep.,  439 ; 
People  V.  Mead,  24  N.  Y.,  114).  The 
affidavit  must,  in  accoidance  with 
those  decisions,  be  regarded  as  furnish- 
ing no  evidence  upon  that  point." 

The  case  of  People  ex  rel,  Zhinkirk, 
etc.,  V.  Bateheller  (53  N.  Y.,  128),  sim- 
ply holds  that,  where  a  statute  provides 
that  it  shall  be  lawful  for  a  town  to 
subscribe  for  railroad  stock  and  issue 
its  bonds,  but  has  not  subscribed  or 
issued  the  bonds,  it  will  not  be  com- 
pelled by  mandamus  to  do  so ;  or,  in 
other  words,  that  an  authority  to  do 
the  act  is  directory  and  not  mandatory  ; 
that  the  officer  designated  by  the  stat- 
ute has  a  right  to  refuse  to  subscribe 
for  the  stock  and  issue  the  bonds  if  he 
deems  best,  and  the  courts  will  not  by 
mandamus  compel  him  to  do  so. 

That  case  was  also  put  ufxm  the 
additional  ground  that  the  consents 
were  given  under  a  directory  statute, 
giving  the  officer  of  the  town--^the 
agent  of  the  subscriber — ^a  '*  discretion'* 
(53  N.  Y.,  132;  2  Laws  1867,  p.  1715, 
§  2),  and  that  the  legislature  had  no 
right  4x>  pervert  such  language  by  mak- 
ing the  consent  mandatory,  and  depriv- 
ing such  agent  of  all  discretion  in  the 
matter. 

Judge  Grover  says  (55  N.  Y.  135) : 

"The  act  of  1867  was  a  mere  en- 
abling act,  conferring  power  upon  the 
several  towns  embraced  therein  to  issue 
bonds  upon  the  conditions  therein  speci- 
fied to  aid  the  construction  of  the  rail- 
road, etc.  It  conferred  no  right  upon 
the  railroad  company  or  any  one  else, 
where  proceedings  for  bonding  had  been 
commenced,  to  have  any  further  steps 
taken  until  bonds  had  been  actually 
issued  under  the  act.  Then  such  rights 
were  acquired.  The  railroad  company 
could  then  enforce  the  application  of 
the  proceeds  to  the  construction  of  its 
road,  according  to  its  provisions,  as- 
suming the  act  to  be  constitutional. 
The  conscjnt  of  the  tax  payers  was 
given  under  this  act.  The  entire  lan- 
guagjB  of  the  consent  shows  that  the 
signers  unde^tood  the  act  and  their 
consent  as  conferring  discretionary 
power  upon  the  supervisor  to  act  upon 
liis  views  as  t^)  the  interest,  of  the  town. 
They  consent  that  he  may  borrow  the 
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Bttin  of  $34,000  upon  the  faith  and 
credit  of  the  town,  etc.,  and  execute 
bonds  therefor ;  that  he  may,  in  his 
discretion,  dispose  of  such  bonds,  or 
any  part  thereof,  and  invest  the  pro- 
ceeds in  the  stock  of  the  railroad  com- 
pany, and  that  he  may  exercise  full 
and  complete  powers  for  said  town 
under  the  act.  Sometimes  the  word 
'  may '  is  construed  as  '  shall,'  but 
only  where  the  context  shows  that  such 
was  the  intention,  or  where  the  public 
have  an  interest  in  the  exercise  of  the 
powers  so  conferred  upon  officers,  or 
official  boards  or  tribunals. 

"The  import  of  the  word,  as  used 
in  the  consent  and  the  act,  is  to  give 
power,  leave,  license  and  permission, 
not  to  require  or  enforce  the  perform- 
ance of  anyone  of  the  specified  acts. 
This  view  is  confirmed  by  the  different 
language  of  the  acts  of  1868  and  1870, 
relating  to  the  same  subject,  the  latter 
showing  an  intention  to  compel  the 
supervisor  to  bond  the  town,  and  if  he 
failed  to.  sell  the  bonds  at  par  within 
thirty  days  after  they  were  ready  for 
sale,  he  is  not  authorized,  but  required 
to  deliver  the  bonds  to  the  railroad 
company  upon  receipt  from  it  of  an 
amount  of  stock  equal  to  the  principal 
of  such  bonds.  Under  the  act  of  1867, 
care  was  taken  that  the  bonds  should 
not  be  issued  for  less  than  the  par 
va^ue  in  cash.  This  would  be  "the  re- 
sult whether  the  money  was  borrowed 
upon  the  faith  and  credit  of  the  town, 
and  the  bonds  given  as  security,  or  the 
bonds  sold  at  ndt  less  than  par.  Thus 
there  would,  in  case  the  town  was 
bonded,  be  secured  for  the  construction 
of  the  road,  cash  equal  to  the  principal 
of  the  bonds.  If  the  bonds  are  deliv- 
ered to  the  company  upon  the  receipt 
of  stock  to  an  amount  equal  to  the 
principal  of  the  bonds,  pursuant  to  the  ' 
act  of  1870,  the  bonds  become  the  prop- 
erty of  the  railroad  company,  arid  may 
be  sold  upon  the  market  much  below 
par,  and.  thus  much  less  money  accrue 
ther»from  for  the  construction  of  the 
road. 

•*  It  is  obvious  that  the  consent  given 
does  not  embrace  any  such  transaction, 
^gain,  the  act  of  1867,  requirea  that 
the  consent  shall  be  based  upon  the 
assessment  roll  of  the  year  last  previ- 
ous to  the  issuing  of  the  bonds.  This 
is  entirely  departed  from  in  the  act  of 
1870.     Had  tixere  been  no  subjicquent 


legislation,  it  is  clear  that  no  bonds 
could  have  been  issued  upon  the  con- 
sent given,  and  affidavit  made  after 
the  completion  of  the  roll  of  1868. 
Had  bonds  been  issued  under  the  pro- 
provisions  of  the  act  of  1867,  and  the 
town  had  complied  with  its  provisions, 
it  would  not  have  been  liable  to  pay  a 
tax  at  any  one  time  to  pay  more  than 
one  year's  interest  upon  the  bonds,  as 
none  would  have  accrued  prior  to  the 
issue  ;  while  the  act  of  1870  requires  in 
effect,  that  they  should  bear  date  and 
be  upon  interest  from  April  25,  1868, 
the  time  of  filing  the  consent  and  affi- 
davit in  the  town  clerk's  office,  thus 
subjecting  the  town  to  a  tax  for  this 
back  interest  in  addition  to  such  as 
should  accrue  after  the  issue.  No  tax 
payer  of  the  town  has  ever  consented 
to  any  such  issue  of  its  bonds.  The 
judgment  awards  a  mandamus  to  the 
appellant,  compelling  him  to  issue 
bonds  according  to  the  requirements  of 
the  act  of  1870.  If  the  consent  of  the 
tax  payers,  or  any  part  of  them,  or  of 
any  of  the  town  boards  or  officers,  or  any 
of  the  electors  of  the  town,  is  necessary, 
this  judgment  cannot  be  sustained,  as 
no  such  consent  has  been  given  to  such 
an  issue  of  bonds  as  the  judgment 
commands," 

Judge  (irover  then  proceeds  to  show 
(p.^8§-144)  that  a  municipal  corpora- 
tion cannot  be  compelled  by  mandamus 
to  subscribe  for  stock  and  issue  its 
bonds. 

The  Supreme  Court  of  the  United 
Stales  has  substantially  held  the  same 
doctrine,  that  a  town  cannot  be  com- 
pelled to  subscribe  for  stock  and  issue 
bonds  therefor,  but  say  that  after  it 
has  done  so  the  bonds  are  valid  in  the 
hands  of  bona  fide  purchasers :  Ihvrn 
of  Queensbury  v.  Culver,  19  Wall.,  83  ; 
see  Commimoners  v.  Shorter,  50  Ga., 
489. 

The  case  of  People  v.  BatcTieller  was 
reviewed  by  the  court  in  Town  of  Du- 
anesburgh  v.  Jenkins,  (57  N.  Y.  192-5). 

In  New  York  it  is  settled,  as  above 
shown,  that  in  the  absence  of  a  reme- 
dial statute  declaring  bonds  issued  by 
a  town  board  in  the  construction  of  a 
railroad  valid,  notwithstanding  a  fail- 
ure to  obtain  the  assent  of  a  requisite 
number  of  tax  payers.  Even  a  bona 
fide  holder  of  such  a  bond  cannot  re- 
cover witliout  proof  that  such  assent 
wa.s    obtained :     Starin    v.     Totcn   of 
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Genoa,  23  N;  Y.  Rep.,  4S&  ;  People  v. 
Mead,  24  N.  Y.  Rep.,  114;  PeopU  v. 
Mead,  36  N.  Y.  Rep.,  114;  where  the 
town  filed  a  bill  in  equity  to  compel 
the  cancellation  of  such  bonds  on  the 
ground  that  the  requisite  consent  had 
not  been  obtained,  it  was  dismissed  on 
the  ground  that  as  the  holder  though 
bona  fide  in  a  suit  upon  it  was  bound 
to  show  the  assent,  a  transfer  could 
place  no  other  party  in  a  better  po- 
sition ;  that  the  fact  that  the  federal 
courts  had  held  such  bonds  valid  in 
the  hands  ef  bona  fide  holders  without 
proof  of  proper  consent  was  no  reason 
why  a  court  of  equity  should  compel  a 
cancellation  :  Town  of  Venice  v.  Oould, 
1  Weekly  Dig.  154,  Court  of  Appeals. 

Where  the  legislature  provides  that 
the  affidavits  filed  by  the  railroad  com- 
mis.sioner — an  officer  of  the  town — 
should  be  "proof" — conclusive  evi- 
dence— of  the  requisite  assent ;  the 
fact  whether  such  assent  had  or  had 
not  been  given  cannot  be  litigated  in 
a  collateral  action.  The  remedy,  if 
any,  is  by  certiorari  to  review  the  ac- 
tion of  the  commissioner  :  Pierce  v. 
Wright,  6  Lans. ,  306, 310-312 ;  Lynde  v. 
T/46  County  of  Winnebago,  16  Wall.,  6. 

In  Pierce  v.  Wright  (6  Lans.,  306). 
the  court  held  that  where  a  statute 
makes  affidavits  and  consent  of  tax 
payers  acknowledged  and  filed,  a^re- 
quired,  evidence  of  the  facts  therein 
contained,  such  facts  cannot  be  attacked 
collaterally.  The  remedy,  in  cases  of 
inaccuracy  of  the  affidavits  and  con- 
sents, is  by  proceeding  to  correct  the 
record  or  set  it  aside,  the  court  saying 
(p.  310) :  "The  law  makes  it  evidence 
of  the  facts  '  therein  contained  and 
certified  *  before  this  court  and  every 
other  in  the  state,  and  for  all  purposes. 
The  statute  does  not  make  it  prima 
facie  evidence  merely,  but  evidence  ab- 
solutely and  unqualifiedly.  The  issue 
which  the  plaintiff  in  his  complaint 
tenders  is,  tbat  this  record  is  a  false 
witness,  which  does  not  certify  the 
truth,  and  should  not,  therefore,  be 
regarded  and  acted  upon,  or  held  as 
evidence  of  the  facts,  as  the  statute  or- 
dains. 

"  In  other  words,  we  are  called  upon 
to  say  that  what  the  law  makes  evi- 
dence is  no  evidence  ;  and  that  public 
officers  shall  not  act  upon  it,  and  per- 
form their  duties  in  accordance  with  it, 
as  the  law  requirejj. 


"  It  is  quite  obvious  that  this  cannot 
be  done  in  this  way.  It  would  be  quite 
Intolerable  to  allow  every  tax  payer  in 
the  town  to  drag  public  officers  into 
court  in  this  way,  and  put  them  to 
the  expense  and  trouble  of  defend- 
ing the  public  records,  and  proving 
them  to  be  true,  should  evidence  be 
allowed  to  be  given  to  the  contrary. 
The  plaintiff  has  plainly  mistaken  hifi 
remedy.  Public  records  cannot  be  as- 
sailed and  controverted  in  this  collat- 
eral manner. 

"  His  only  remedy  was  by  a  direct 
proceeding  to  correct  the  record,  if  it 
was  in  any  respect  incorrect,  and  re- 
form the  character  of  the  statutory 
witness,  so  that  it  should  speak  '  the 
truth,  the  whole  truth,  and  nothing  but 
the  truth,  or  to  set  it  aside  and  get 
rid  of  it  altogether.  This  principle  was 
established  in  the  case  of  The  People  v. 
Zey^t  (23  N.  Y. ,  140).  It  was  there  held 
that  it  could  not  be  proved  by  parol,  in 
an  action,  that  an  official  record  was 
not  true. 

Starkie,  in  his  work  on  Evidence, 
thus  lays  down  the  rule:  '  Where 
written  instruments  are  appointed  by 
the  immediate  authority  of  the  law,  or 
by  the  compact  of  the  parties,  to  be  the 
permanent  repositories  and  memorials 
of  truth,  it  is  a  matter  both  of  prin- 
ciple and  of  policy  to  exclude  any  in- 
ferior evidence  from  being  used,  either 
as  a  substitute  for  such  instruments*  or 
to  alter  or  contradict  them'  (2  Stark. 
544,  5th  Am.  ed.)  Here  the  statute 
has  made  this  record  "'the  repository 
and  memorial  of  the  truth,*  and  the 
witness  thereof.  This  principle  is  en- 
tirely consistent  with  the  ruling  in  the 
case  of  JStarin  v.  T/ie  T'own  of  Genoa 
(23  N.  Y.  439).  In  that  case  it  was 
held  that  parol  evidence  was  competent 
to  show  that  the  written  assent  of  two- 
thirds  of  the  tax  payers  of  the  town 
had  not  been  obtained,  and  thus  con- 
tradict the  certificate  of  the  commis- 
sioners, expressly  upon  the  ground  that 
tl|e  statute  in  that  case  had  not  ^lade 
tne  certificate  evidence. 

But  the  contrary  of  that  rule,  even 
in  the  class  of  cases  arising  under  that 
statute,  has  been  held  in  the  United 
States  circuit  court.  Whether  the 
plaintiff's  remedy  was  by  a  common 
law  certiorari,  to'  bring  up  the  record 
and  proceedings  for  review,  or  by  some 
other  process  to  correct  or  get  rid  of 
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the  record,  it  is  unnecessary  now  to  de-* 
dde.  It  is  enough  that  it  cannot  be 
controverted  or  its  verity  challenged  or 
put  in  issue  in  this  way,  if,  upon  its 
face,  it  is  fair,  and  in  compliance  with 
the  statute,  'fhis  view  is  in  accordance 
with  the  decision  of  the  court  of  ap-* 
peals  in  the  case  of  Hotdand  v.  El- 
dridge  (43  N.  Y. ,  457).  The  ground  of 
the  decision  in  that  case  was  that  the 
examination  of  the  consents  and  the 
assessment  roll,  for  the  purpose  of  as- 
certaining and  determining  whether  a 
majority  X>i  the  tax  payers  had  consent- 
ed to  the  bonding  of  the  town,  was  in 
the  nature  of  a  judicial  proceeding, 
and  that  the  affidaV'it  embodying  the 
determination  was  conclusive  evidence 
of  the  fact  so  ascertained  and  deter- 
mined. 

The  principle  is,  that  the  verity  of  a 
record  or  document,  or  other  matter 
which  the  law  makes  evidence,  is  not 
an  issuable  fact,  constituting  a  cause  of 
action,  in  a  collateral  action,  unless 
such  record,  document  or  other  matter 
is  by  law  made  mere  prima  fade  evi- 
dence, which  is  not  the  case  under  the 
statute  in  qaestion.  The  statute  makes 
the  consents,  copy  of  the  assessment 
roll,  and  affidavit,  when  filed,  evi- 
dence, and  gives  no  right  of  appeal  to 
any  other  body  or  tribunal.  No  one 
would  think  of  bringing  and  attempting 
to  maintain  an  action  to  prevent  the 
execution  of  a  judgment  or  decree  on 
the  gK»und  that  the  verdict  or  finding 
was  against  the  weight  of  evidence  and 
contrary  to  the  real  facts  existinfi^  and 
involved  in  the  issue.  And  yet  this  is 
precisely  analogous  in  principle  to  such 
an  action." 

The  commissioner,  in  determining 
whether  the  requisite  number  of  con- 
sents had  been  obtained,  and  in  making 
his  affidavit,  acts  judicially,  and  his 
judicial  determination  cannot  be  re- 
viewed in  a  collateral  action.  Gerti- 
crari  is  the  only  remedy  :  Uowland  v. 
Eldridge,  43  N.  Y.,  457  ;  Hyati  v.  Bates, 
40  N.  Y.,  164. 

The  reviewing  and  correction  of  er- 
rors in  the  proceedings  and  determi- 
nation of  inferior  jurisdictions  is  a  mat- 
ter of  lei^l  and  not  equitable  cogni- 
sance, and  especially  where  the  question 
is  one  of  power,  and  there  is  no  allega- 
tion of  fraud  or  corruption  :  Hayw4tTd 
v.  CUy  of  Buffalo,  14  N.  Y.,  534r^39. 

The  commissioner  has  access  to  the 


assessments  roll  of  the  town,  and  the 
means  of  ascertaining  whether  or  not 
the  requisite  majority  have  signed  the 
proper  consent.  The  statute  •  makes 
him— one  of  the  officers  and  a^nts  of 
the  town — the  person  to  officially  ex- 
amine and  determine  whether  tax  pay- 
ers representing  a  majority  of  the  tax- 
able property  liave  signed  the  consent, 
thus  guarding  against  any  imposition 
or  unfairness. 

After  the  designated  agent  of  the  town 
has  performed  this  qffldal  duty  it  is 
filed,  and  becomes  a  record  of  the  town, 
which  cannot  be  varied  or  disputed  by 
parol  evidence:  People  v.  ZeyH,  23 
N.  Y.  Rep.,  140. 

The  commissioner's  canvass  and  cer- 
tificate of  an  election,  by  signing  a  con- 
sent, is  as  conclusive  as  one  by  ballot 
or  in  any  other  manner. 

It  cannot  be  that  the  legislature  de- 
signed to  allow  the  certificate  to  be  va- 
cated or  set  aside  on  allegations  of  mere 
mistake  or  inadvertence  of  the  commis- 
sioner, independent  of  fraud  or  corrup- 
tion ;  for,  if  true,  and  there  were  no 
mistake,  it  •  would  need  no  provision 
that  it  should  be  proof ;  one  that  it 
should,  would  only  be  required  to  cover 
the  case  of  a  mistake,  and  to  prevent 
its  being  avoided  for  that  reason. 

A  municipal  cbrporation  is  as  much 
bound  by  the  acts  of  its  agents  as  any 
corporation  or  person.  The  reasoning  of 
the  Court  of  Appeals  in  People  v.  Batch- 
eller{5S  N.  Y.  Rep.,  140-3),  was  based 
uix)n  this  ground.  "It  is  not  ques- 
tioned that  all  the  parties  acted  in  good 
faith,  and  the  city  cannot  now  be  heard 
to  object  to  the  regularity  of  its  own 
proceedings."  Meyef  v.  Tfie  City  of 
Muscatine,  1  Wallace,  393 ;  Van  Hoa- 
trvp  V.  Madison  City,  1  id.  297. 

When  the  act  provides  that  "proof" 
of  the  consent  shall  be  by  affidavit  or 
certificate  it  is  evident  the  legislature 
designed  to  prevent  disputes,  perjuries 
and  denials  of  consent,  by  making  the 
certificate,  when  filed,  conclusive.  The 
agent  having  given  this  certificate,  the 
principal — independent  of  the  statute — 
is  estopped  from  questioning  its  truth. 
The  railroad  company  is  authorized  to 
rely  upon  it ;  cease  endeavors  to  pro- 
cure any  further  consent ;  contract  debts 
for  constructing  its  road  on  the  strength 
of  a  valid  subscription  by  the  town  ;• 
and  do  many  other  acts  which  will 
readjly  occur  to  any  one. 
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Being  an  official  act,  it  would  be  at 
least  prima  facie  evidence  without  any 
provision  of  the  statute  that  it  should 
be  ;  for;  when  the  statute  requires  the 
doing  of  an  official  act,  and  provides 
that  when  done  it  shall  become  a  pub- 
lic record,  the  record,  when  perfected, 
^s  prima  fade  evidence  witnout  any 
provision  that  it  shall  be  :  Fan  Hoe- 
trup  V.  Madison  OUy  1  Wall.,  297. 

Unless  such  a  statute  renders  it  con- 
clusive, there  is  no  object  for  the  pro- 
vision, and  the  legislature  must  be  held 
to  have  done  a  useless  act. 

In  the  Bank  of  Rome  v.  The  Village 
ofMomeilQ  N.  Y.  Rep.,  22),  the  court, 
per  G rover,  J.,  says  :  **  Why  require 
the  commissioners  to  certify  to  the 
amount  of  subscriptions  at  all,  if  no 
effect  is  to  be  given  to  the  certificate 
when  made  ?  It  cannot  be  said  if  this 
be  so,  that  they  would  be  liable  to  the 
defendant  for  making  a  false  certificate. 
'  The  defendant  would  not,  in  that  case, 
•be  liable  upon  the  bonds,  and  conse- 
quently would  sustain  no  damage.  I 
think  if  any  thing  more  than  the  cer- 
tificate of  the  commissioner,  as  to  the 
subscriptions,  their  quality  or  amount, 
had  been  necessary  by  the  legislature 
for  the  protection  of  the  village  of 
Rome,  the  act  would  have  provided 
for  it." 

So  in  SJieboygan  County  v.  Pa/rker 
(3  Wall.,  96),  where  the  statute  pro- 
vided that  the  bonds  issued  in  pursu- 
ance of  it  should  be  "  full  and  complete 
■evidence,  both  in  law  and  in  equity, 
to  establish  the  indebtedness  of  the 
county,  according  to  their  tenor  and 
effect!"  the  courtflield  the  county  could 
not  go  behind  them. 

In  People  v.  Mitchell  (35  N.  Y.  Rep., 
552),  Judge  Porter  says  :  *'  It  w^as  with- 
in the  scope  of  legislative  authority  to 
modify  the  limitations  and  restrictions 
in  the  antecedent  acts  on  this  subject ; 
to  prescribe  rules  of  evidence  to  govern 
official  action ;  to  dispense  with  prior 
conditions,  and  charge  the  commission- 
ers with  defined  and  imperative  duties." 

If  the  legislature  could  authorize  a 
subscription  without  a  vote  of  the 
town ;  or,  after  a'  defective  one  had 
been  taken,  could  remedy  it  by  provid- 
ing that  it  should  not  be  taken  advan- 
tage of,  it  clearly  liad  the  power  to 
.provide  that  when  certain  acts  were 
done,  the  town  might  subscribe ;  that 


its  action,  when  so  taken,  should  be 
conclusive,  and  no  prior  defect  shcMild 
be  taken  advantage  of,  especially  when 
a  public  officer  of  the  town  was  charged 
and  entrusted  with  the  duty  of  deter- 
mining when  the  condition  precedent 
had  been  performed. 

The  case  of  .People  v.  Brown  (55 
N.  Y. ,  198),  was  a  mandamus  against  a 
town  collector  to  compel  him  to  pay 
over  moneys  collected  to  railroad  com- 
missioners. He  was  ordered  to  pay  them 
over,  and  the  court  of  appeals  affirmed 
the  judgment.  Judge  Allen  dissented, 
holding  that  as  the  requisite  consents 
had  not  been  given  he  ought  not  to  be 
compelled  to  do  so.  In  speaking  of 
the  statute  there  under  consideration, 
he  says :  *'The  operative  effect  of  an 
affidavit  of  a  compliance  with  the  stat- 
ute authorizing  the  creation  of  a  muni- 
cipal debt  in  aid  of  railroad  corpora- 
tions, where  made  and  filed  as  required 
by  law,  has  been  incidentally  before 
this  court ;  but  in  no  case  has  it  been 
held  that  the  affidavit  was,  under  all 
the  circumstances,  conclusive  and  in- 
controvertible evidence  of  the  facts 
stated  therein,  except  in  the  single  case 
of  People  V.  MitcheU  (35  N.  Y.  Rep., 
551),  and  then  under  a  statute  differing 
essentially  from  that  under  review,  and 
which  declared  that  *  such  proof  shall 
be  valid  and  conclusive  to  authorize 
such  subscription,'  etc.  (Laws  of  1863, 
chapter  18),  and  an  act  amending  the 
same  which  declared  that  'suchd^da- 
vits  shall  be  valid  and  conclusive  proof, 
in  all  courts  and  for  all  purposes,  to 
authorize  and  uphold  the  respective 
subscriptions  for  stock  and  the  issue  of 
bonds,'  etc.  (Laws  1864,  chapter  402). 
The  affidavits  were  held  conclusive 
because  of  the  peculiar  and  explicit 
language  of  the  statute."  By  chapter 
283  of  the  Laws  of  1853,  the  commis- 
sioners, appointed  pursuant  to  the  act 
authorizing  the  village  of  Rome  to  sub- 
scribe to  the  capital  stock  of  the  Og- 
densburg,  Clayton  and  Rome  Railroad 
were  required,  before  issuing  the  bonds 
of  the  village,  to  certify  that  individual 
subscriptions  to  the  stock,  which  were 
made  a  condition  precedent  to  a  sub- 
scription by  the  village  had  ifcen  made 
in  good  faith  and  by  persons  of  ability 
to  pay,  and  this  certificate  was  held 
conclusive,  and  an  estoppel  as  against 
the  village  in  an  action  upon  thebonds 
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by  a  purchaser  in  good  futh  and  for 
valne  :  Bank  of  Rome  v.  Village  of 
Rome,  19  N.  Y.  Rep.,  20. 

"  This  case  has  been  the  subject  of 
comment,  and  distinguished  from  other 
cases  as  they  have  arisen,  and  its  oper- 
ation and  effect  practically  restricted  to 
the  particular  act  under  which  the 
bonds  in  suit  were  issued,  and  to  the  case 
of  Ixma  fide  holders  of  the  bonds  for 
value  :  Starin  v.  Genoa,  23  N.  Y.  Rep., 
439  ;  People  v.  Meade,  24  id.,  114. 

"  The  last  case  was  again  before  this 
court  and  is  reported  in  36  N.  Y.  Rep. , 
224,  and  it  was  there  held  that  the  affi- 
davit made  and  filed  in  pursuance  of 
chapter  375  of  the  Laws  of  1853,  that 
the  consents  required  by  the  act  for  the 
bonding  of  the  towns  mentioned  there- 
in had  been  obtained  was  not  conclusive 
of  that  fact.  The  act  differs  from  the 
Rome  act  in  this,  that  it  does  not  in  terms 
make  the  affidavit  evidence  of  the  fact. 
In  other  courts  the  question  has  been 
presented,  but,  with  the  exception  of  one 
or  two  recent  cases  in  the  supreme  court 
of  this  state,  it  has  been  presented  in 
actions  upon  bonds  at  the  suit  of  bona 
fde  holders  for  value,  and  the  effect 
nafl  been  given  to  the  affidavit  claimed 
for  it  in  these  proceedings  in  favor  of 
such  holders :  Chute  v.  Wiiiegar  15 
Wall.,  355. 

'  *  The  interests  of  bona  fide  holders  of 
the  bonds  of  the  town  of  Hancock  are 
not  involved  in  these  proceedings. 
What  would  be  the  effect  of  the  affi- 
davit of  the  assessors,  as  evidence  of 
the  facts  stated  therein,  in  an  action 
against  the  town  by  a  hona  fide  holder 
of  th^  bonds,  I  do  not  consider.  'Hiese 
proceedings  are  not  in  behalf  of  such 
holders,  and  the  question  whether  any, 
and  if  any  how  many,  and  which  of  the 
bonds  had  come  to  the  possession  of 
bona  fide  holders  is  left  at  least  in  doubt. 
Certainly  no  case  is  made  showing  that 
any  particular  individual  is  entitled  to 
demand  and  receive  the  interest  upon 
any  one  or  more  of  these  bonds,  as  a 
bona  fide  holder  within  the  cases  of 
Bank  of  Rome  v.  ViUage  of  Rome,  or 
Chute  V.  Winegar,  supra.  The  com- 
missioners, as  relators,  stand  upon  their 
official  light  and  their  averment  that 
the  statute  has  been  complied  with,  and 
the  requisite  assents  obtained.  What- 
ever effect  Ihebonafide  holders  of  the 
bonds  may  claim  for  the  affidavit,  the 
relators  are  only  entitled  to  claim  for  it 


the  same  effect  that  would  be  given  to 
proof  of  the  same  effect  by  creditable 
witnesses  in  the  usual  form.  It  is  suf- 
ficient but  not  conclusive  proof  in  their 
behalf." 

But  where  Bupervisors  were  author- 
ized to  issue  bonds  to  aid  in  the  con- 
struction of  a  particular  railroad,  and 
by  an  amendment  of  its  charter  the 
corpot'ation  was  divided  into  three  cor- 
porations and  the  bonds  were  issued 
for  one  of  them,  it  was  held  that  the 
supervisors  had  no  poijoer  to  issue  them 
and  could  not  ratify  them  :  Ma/rch  v. 
Fult&n  County,  10  Wallace,  676. 

So  where  the  statute  prohibited  any 
corporation  except  banks  from  issuing 
bills  to  be  used  as  currency,  it  was  held 
that  the  city  of  Richmond  had  no 
power  to  issue  such  bills,  but  was  ex- 
pressly prohibited  from  doing  so,  and 
therefore  was  not  liable  upon  them : 
Thomas  v.  City  of  Richinond,  12  Wal- 
lace, 349. 

So  where  a  municipal  corporation, 
without  any  legislative  authority,  issues 
negotiable  paper  it  is  not  liable  thereon  : 
Police  Jury  v.  Britton,  15  Wallace, 
566;  Supernaors  v.  U.  8.,  18  Wal- 
lace, 71. 

What  is  work  in  which  the  public 
are  interested  is  sometimes  one  of  deli- 
cacy, but  it  is  clear  that  a  manufactur- 
ing enterprise  of  individuals  is  not  of 
such  a  character,  and  that  a  statute  au- 
thorizing a  town  to  issue  bonds  in  aid 
thereof  is  invalid  :  Loan  Association 
V.  Topeka,  20  Wallace,  656  ;  Weisnur 
V.  ViUage  of  Douglas,  6  N.  Y.  Supreme 
Court  Rep.,  614;  4  Hun,  201  ;  affirmed 
2  N.Y.  Weekly  Dig.,  50  ;  BisseUv.Kan- 
kakee,  64  111.,  249  :  see  also  Sherrard  v. 
Layfayette  Co,,  2  Central  L.  Jour.,  347. 

Acts  authorizing  the  issuing  of  town 
bonds  are  complete,  and  take  effect  as 
a  law  when  enacted  by  the  legislature. 
The  condition  requiring  the  consent  of 
a  portion  of  the  tax  payers  is  merely  a 
restraint  by  the  legislature  upon  the 
exercise  of  the  power  conferred  :  Starin 
V.  Town  of  Genoa,  23  N.  Y.  Rep.,  439  ; 
Gould  V,  Town  of  Sterling,  23  N.  Y. 
Bep.,  456;  Bank  of  Rome  v.  Village 
of  Rome,  18  N.  Y.  Rep.,  38. 

In  some  cases  the  legislature  provide 
that  a  failure  to  obtain  the  requisite 
consent  shall  not  invalidate  the  bonds, 
and  make  the  affidavits  filed  concluMce 
evidence,  and  render  the  subscrip- 
tion and  the  bonds  legal  and    valid. 
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Thus  in  New  York,  by  chapter  18, 
Laws  1863,  p.  30,  §  1,  it  is  provided  as 
f oUowB  : 

*'%!.  In  any  case  where  the  coiximis- 
sioner  or  commissioners  of  any  town, 
authorized  to  subscribe  to  the  stock  of 
the  Albany  and  Susquehanna  Railroad 
Company,  shall  have  filed  in  the  town 
and  county  clerk's  offices  proof,  by  affi- 
davit, of  the  consent  of  a  majority  of 
the  tax  payers,  their  heirs  or  legal  rep- 
resentatives of  such  town,  preliminary 
to  a  subscription  on  behalf  of  said  town 
to  the  stock  of  said  company,  such 
proof  by  affidavit  shall  be  i>alid  and 
conclusive  to  authorize  said  subscription 
to  the  stock,  and  the  issue  of  bonds  to 
the  amount  specified  in  such  proof ; 
and  clerical  or  other  defects  in  such 
proof  by  affidavit  shall  not  invalidate 
it."  And  by  chapter  4»2,  Laws  1864 
(p.  911),  as  follows : 

•*  §  1.  In  any  case  where  the  commis- 
sioner or  commissioners  of  anyvtown, 
authorized  to  subscribe  to  the  stock  of 
the  Albany  and  Susquehanna  Railroad 
Company,  shall  have  filed  in  the  town 
and  county  clerk's  offices,  affidavits  of 
the  consent,  subscribed  or  authorized 
to  be  subscribed,  of  a  majority  of  the 
tax  payers,  their  heirs  or  legal  repre- 
sentatives of  such  town,  respectively, 
preliminary  to  a  subscription  on  behalf 
of  said  town  to  the  stock  of  said  com- 
pany, such  affidavits  shall  be  valid  and 
c&ndimve  proof,  in  ail  courts  and  for 
cUl  purposes  to  authorize  and  uphold 
the  respective  subscriptions  to  the 
stock ;  and  the  issue  of  bonds  to  the 
amount  specified  in  such  proof,  for 
such  towns,  respectively,  and  no  cleri- 
cal or  other  defects  in  any  of  such  affi- 
davits, shall  invalidate  such  proof,  or 
the  subscription  to  the  stock  or  the  said 
bonds.  And  where  bonds  have  been 
issued  by  the  commissioner  or  commis- 
sioners of  any  town,  and  the  said 
railroad  shall  have  been  constructed 
through  such  town,  the  bonds  shall  be 
valid  and  binding  on  said  town,  with- 
out reference  to  the  form  or  sufficiency 
of  such  affidavits,  and  the  principal 
and  interest  on  the  ly)nds  shall  be 
levied,  raised  and  paid  in  the  manner 
provided  in  the  original  act."  That 
*'  when  the  bonds  shall  have  been  is- 
iued,  and  the  railroad  shall  have  been 
constructed  through  the  town,  the  bonds 
sluiU  be  valid  and  binding  on  said  to  ton  ^ 


without  reference  to  the  form  or  suffi- 
ciency of  such  affidavits." 

And  this,  "however  defective  in 
form  or  substance:"  People  v.  Mitchell, 
85  N.  Y.  Rep.,  552.  553. 

In  other  words,  where  there  has  been 
an  attempt  at  compliance,  if  the  town 
has  the  benefit  of  the  road,  it  shall  pay 
its  proportion  toward  the  construction.  * 

As  soon  as  the  restrictions  as  to  con- 
sent are  thus  removed,  the  statute 
stands  as  if  it  had  never  been  a  part  of 
it :  Fort  Plain  Bridge  Co.  v.  Smith, 
30  N.  Y.  Rep.,  44  ;  People  v.  Clarke, 
53  Barb.,  178,  179. 

"  It  is  competent  for  the  legislature 
to  ratify  and  confirm  issues  of  bonds 
previously  made,  and  it  seems  to  au- 
thorize town  authorities  to  issue  bonds 
without  a  vote  of  the  people  :"  Ports- 
mouth, etc.,  V.  Totcn  of  YeUowhead,  3 
Bissell,  474,  476-479. 

The  New  York  statutes  of  1863  and 
1864  have  been  twice  considered  and 
» passed  upon  by  the  court  and  the  com- 
mission of  appeals. 

The  case  of  People  v.  Mitchell  (35 
N.  Y.  Rep.,  551),  was  a  mandamus 
against  the  .commissioner  of  the  town 
of  Summit  to  compel-  him  on  behalf  of 
his  town  to  subscribe  for  the  stock  of 
the  railroad  company  and  issue  the 
bonds  of  the  town  therefor. 

The  court  said  :  **  The  precise  pur- 
pose and  effect  of  the  confirmatory 
legislation,  of  which  the  defendants 
complain,  was  to  cure  all  such  defects 
as  those,  on  which  they  rely  to  justify 
them  in  disobeying  the  statute  (Laws 
of  1863,  80 :  Laws  of  1864,  911).  It 
was  within  the  scope  of  legislative  au- 
thority to  modify  the  limitations  and 
restrictions  in  the  antecedent  acts  on 
this  subject,  to  prescribe  rules  of  evi- 
dence to  govern  official  action,  to  dis- 
pense with  prior  conditions,  and  to 
charge  the  commissioners  with  defined 
and  imperative  duties.  Our  clear  con- 
clusion is,  that  it  was  the  intention  of 
the  confirmatory  acts  to  make  the  affi- 
davits of  consent,  then  on  file  in  the 
clerks'  offices  of  the  respective  towns 
and  counties,  however  defective  in 
fonn  or  substance,  *  Valid  and  conclu^ 
sive  proof  in  all  courts  and  for  all  pur- 
poses to  authorize  and  uphold  the 
respective  subscriptions  to  the  stock 
and  the  issue  of  bonds  to  the  amount 
specified  in  such  proof  for  such  towns. 
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respectively. '  This  purpose  is  apparent 
from  tlie  further  provisions  that  no  de- 
fects '  in  anj  of  such  affidavits  shall 
invalidate  such  proof/  and  that  'the 
bonds  shall  be  valid  and  binding  on 
said  town  without  reference  to  the  form 
or  fufflcieney  of  such  affidavits '  (Laws 
of  1864,  91 1).  The  commissioners  were 
not  left  at  liberty  either  to  go  behind 
the  affidavits,  or  to  allege  their  insuffi- 
ciency. The  statute  relieved  them 
from  all  responsibility,  by  providing 
that  'such  proof  by  affidavit  shall  be 
valid  and  conclusive  to  authorize  such 
subscription  to  the  stock,  and  the  issue 
of  the  bonds  to  the  amount  specified  in 
such  proof  (Laws  of  1863,  30,  §  1). 
The  objection  that  these  acts  are  in 
conflict  with  the  federal  constitution 
has  been  disposed  of  by  the  decision  of 
the  ultimate  appellate  tribunal  " 


stock,  and  issued  the  bonds  to  the  rail- 
road company,  and  $15,000  of  them 
had  been  sold  to  bana  fide  holders  (57 
N.  Y.  Rep.,  179),  and  the  balance  were 
so  sold  before  the  trial (57  N.  Y.  Rep., 
180).  The  commission,  by  Judge  John- 
son, in  an  elaborate  opinion  held  that 
the  bonds  were  valid,  and  that  the  ac- 
tion would  not  lie  (57  N.  Y.  Rep., 
184-195). 

In  Hassan  v.  The  City  of  Eoehester 
(6  Lansing,  185),  a  section  of  the  char- 
ter of  the  city  of  Rochester  (Laws  1861, 
p.  835,  §  208,  6  Lansing,  191),  legaliz- 
ing  past  and  future  assessments  vali- 
dating all  defects  was  held  to  render 
all  former  and  future  assessments  yalid 
(6  Lans.  191, 192).  A  motion  was  made 
for  a  re  argument  when  the  court  said 
(p.  197) :  '•  The  learned  counsel  who 
applied  for  re  argument  has  failed  to 


It  was  said  by  counsel  in  the  case  of    suggest  anv  satisfactory  reason  for  hold - 


The  Town  of  Dtuinetiyurgh  v.  JenkiJis, 
(57  N.  Y.  Rep.,  177),  that  althou^  the 
court  of  appeals,  in  the  case  of  People 
V.  MitcheU  (35  N.  Y.  Rep.,  551),  de- 
eided  that  bonds  issued  without  proper 
consent  were  valid,  that  that  case 
might  have  been  determined  upon  other 
grounds. 

It  is  settled,  if  anything  can  be  re- 
garded as  settled,  that  "  where  two  or 
more  points  are  discussed  in  the  opin- 
ions delivered  on  the  decision  of  a 
cause,  and  the  determination  of  either 
point  in  the  manner  indicate  in  such 
opinions  would  authorize  the  judgment 
pronounced  by  the  court,  the  judges 
concurring  in  the  judgment  must  be 
regarded  as  concurring  in  such  opin- 
ions upon  all  the  points  so  discussed, 
unless  some  dissent  is  expressed  or  the 
circumstances  necessarily  lead  to  a  dif- 
ferent conclusion :"  James  v.  Patten, 
6  N.  Y.  Rep.,  9 ;  Oakleg  v.  AspintoaU, 
13  N.  Y.  Rep.,  500 ;  New  York,  etc.,  v. 
Schuyler,  SAhh.,2S9. 

The  case  of  T/ie  Town  of  Duanes- 
burgh  V.  Jenkins  {67  N.  Y.  Rep.,  177), 
was  an  action  brought  by  the  town  of 
Duanesburgh,  against  Jenkins,  the 
commissioner,  and  the  Albany  and 
Sasquehanna  liailroad  Company,  to  re- 
strain the  issuing  and  delivery  of  the 
bonds  of  the  town.  Before  the  com- 
mencement of  the  suit  the  road  had 
been  constructed  through  the  town  of 
Duanesburgh  and  was  in  operation  (57 
N.  Y.  Rep.,  180,  185).  Jenkins,  the 
commissioner,  had  subscribed  for  the 
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ing  that  the  provisions  of  section  208 
of  the  charter  which  declares  that 
all  assessments  made  after  the  passage 
of  the  act  of  which  it  forms  a  part,  for 
local  improvements,  shall  be  and  are 
thereby  declared  to  be  valid  and  ef- 
fectual, notwithstanding  any  irregu- 
larity, omission  or  error  in  the  proceed- 
ings relating  to  the  same,  does  not 
apply  and  cure  all  irregularities  and 
omissions  in  the  assessment  under  con- 
sideration. 

"This  is  an  assessment  for  a  local 
public  improvement  made  after  the 
passage  of  the  charter,  and  it  1b,  there- 
fore, within  the  very  words  of  the  section. 
If  it  does  not  apply  to  this  assess- 
ment, and  cure  all  irregularities,  and 
omissions,  and  errors  in  it,  then  it  is 
senseless  and  unmeaning." 

In  BeloU  v.  Morgan,  (7  Wall.,  619), 
the  statute  carved  out  a  portion  of  the 
town  of  Beloit  and  created  thereout  the 
city  of  Beloit.  It  provided  that  "  all 
principal  and  interest  upon  all  bonds 
which  have  been  heretofore  issued  by 
the  town  of  Beloit,  for  railroad  stock  or 
other  purposes,  shall  be  paid  when  the 
same,  or  any  portion  of  the  same,  shall 
fall  due,  by  the  city  and  town  of  Be- 
loit, in  the  same  proportion  as  if  said 
town  and  city  were  not  dissolved,  such 
proportion  to  be  apportioned,"  etc.  It 
was  held  that  this  provision  made  all 
bonds  issued  by  the  town  valid,  assum- 
ing that  previously  to  the  act  they  were 
not  so,  the  court  saying  (pp.  623, 624) : 
**  The  language  used  by  the  le^^ature 
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is  clear  and  explicit.  No  gloss  can 
raise  a  doubt  as  to  its  meaning.  It  dis- 
tinctly affirms,  and  the  affirmation  is 
repeated  that  the  bonds  shall  be  paid. 
The  only  point  to  be  considered  is  the 
effect  of  this  provision.  That  is  not 
an  open  question  in  this  court.  When- 
ever it  has  been  presented,  the  ruling 
has  been  that,  in  cases  of  bonds  issued 
by  municipal  corporations,  under  a 
statute  upon  the  subject,  ratification  by 
the  legislature  is  in  all  respects  equiva- 
lent to  original  authority,  and  cures  all 
defects  of  power,  if  such  defects  existed, 
and  all  irregularities  in  its  execution  : 
Gdpecke  v.  DvJtmaue,  1  Wall.,  220; 
Thompson  v.  Lee  County,  3  id.,  327. 

"The  same  principle  has  been  ap- 
plied in  the  courts  of  the  states:  WU- 
9on  V.  Ha/rdesty,  1  Md.  Oh.  Decisions, 
66  ;  Shaxo  v.  i^arfolk  Go.  R.  B.  Co.,  5 
Gray,  180. 

*  'This  court  has  repeatedly  recognized 
the  validity  of  private  and  curative 
statutes,  and  given  them  full  effect 
where  the  interests  of  private  individu- 
als were  alone  concerned,  and  were 
largely  involved  and  affected:  Sater- 
Ue  V.  MattJiewsan,  2  Peters,  380  ;  Wilk- 
inson V.  Leland,  Id.,  627  ;  Leland  v. 
WUHnson,  10  id.,  294  ;  Watson  v.  Mer- 
cer, 8  id.,  88 ;  Charles  River  Bridge  v. 
Warren  Bridge,  11  id.,  420  ;  Sturdy  v. 
Colt,  5  Wall.,  119  ;  CroxaU  v.  Sherred, 
Id.,  268. 

"The  earlier  and  more  important  of 
these  authorities  are  so  well  known  to 
the  profession,  and  are  so  often  referred 
to,  that  it  would  be  waste  of  time  to 
comment  upon  them.  We  hold  this 
objection  also  fatal  to  the  appellant's 
case. " 

In  St.  Joseph  Township  v.  Rogers  (16 
Wallace,  645),  it  was  held  that  a  similar 
statute  (16  Wallace,  647),  obviated  all 
the  mistakes  and  irregularities  in  the 
prior  proceedings,  the  court  saying  (p. 
662): 

"  Repeated  decisions  of  the  state 
courts  have  established  the  rule  that 
the  legislature  has  the  constitutional 
right  to  authorize  municipal  corpora- 
tions to  subscribe  for  the  stocl^  of  a 
railroad  company,  and  to  issue  their 
bonds  to  aid  in  the  construction  of  such 
an  intended  improvement ;  that  the 
supervisors  of  the  municipality  have 
the  power,  in  case  such  a  subscription 
is  authorized,  to  subscribe  for  the  stock 
of  the  railroad  company  and  to  call  an 


election  to  ascertain  the  will  of  the  le- 
gal voters  in  that  behalf  :  Prettyman 
V.  Supervisors,  19  111.,  406;  Robertson 
V.  Rockf<yrd,  21  id.,  451  ;  Perkins  v. 
Lewis,  24  id. ,  208 ;  Johnson  v.  Stark, 
24  id.,  85  ;  Keit/uburg  v.  JPHek,  34  id., 
405  ;  Commissioners  v.  Nichols,  14  Ohio 
St.,  260. 

Such  corporations  are  created  by  the 
legislature  and  they  derive  all  their 
powers  from  the  source  of  their  crea- 
tion, and  those  powers  are  at  all  times 
subject  to  the  cofttrol  of  the  legisla- 
ture. Everywhere  the  construction  and 
repair  of  highways  within  their  limits 
are  regarded  as  among  the  usual  pur- 
poses of  their  creation,  and  the  ex- 
penses of  accomplishing  those  objects 
are  among  their  usual  and  ordinary 
burdens.  Railways  also,  as  matter  of 
usage  founded  on  experience,  are  so  far 
considered  by  the  courts  as  in  tlie  na- 
ture of  improved  highways  and  as  in- 
dispensable to  the  public  interest  and 
the  successful  pursuit  even  of  local  bu- 
siness, that  the  legislature  may  author- 
ize the  towns  and  counties  of  a  state 
through  which  the  railway  passes,  to 
borrow  money,  issue  their  bonds,  sub- 
scribe for  the  stock  of  the  company,  or 
purchase  the  same  to  aid  the  railway 
company  in  constructing  or  completing 
such  a  public  improvement.  legisla- 
tion of  the  kind  may  be  prohibit^  by 
a  state  constitution,*  but  it  is  settled 
everywhere  that  such  an  act  is  not  in 
contravention  of  any  implied  limitation 
of  the  power  of  a  state  to  pass  laws  to 
promote  the  usual  purposes  of  munici- 
pal corporations:  Rogers  v.  Burlington, 
8  Wall.,  663  ;  Preeport  v.  Supervisors, 
41  111.,  495  ;  Butler  v.  Dunliam,  27  id., 
474. 

Arguments  to  show  that  defective 
subscriptions  of  the  kind  may,  in  all 
cases,  be  ratified  where  the  legislature 
could  have  originally  conferred  the 
power  is  certainly  unnecessary,  as  the 
question  is  authoritatively  settled  by 
the  decisions  of  the  supreme  court  of 
the  state  and  of  this  court  in  repeated 
instances  :  Coiogill  v.  Long,  15  Illinois, 
203 ;  KeitJi^urg  v.  Frick,  34  id.,  405 ; 
I'hompson  V.  Lee  County,  3  Wall.,  327 ; 
City  V.  Lamson,  9  id.,  477;  WatsoJi  v. 
Mercer,  8  Pet.,  Ill;  Bissell  v.  Jefferson- 
vUie,  2^  Row.,  205.*' 

In  the  City  of  Kenosha  v.  Lamson  (9 
Wall.,  478),  the  court  said  (page  485 i: 
"  It  is  insisted  that  the  statute  exceeds 
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the  authority  of  the  legislature,  under 
the  third  section  of  the  eleventh  article 
of  the  state  constkution;  which,  it  is 
asserted,  requires  the  legislature  to 
limit  or  restrict  the  amount  of  money 
to  be  raised  by  the  city.  Without  in- 
quiry into  this  question,  it  is  sufficient 
to  say  that,  after  the  city  had  passed 
the  ordinance  lending  its  credit  to  the 
railroad  company  to  the  amount  of 
$100,000,  the  legislature  ratified  it. 
•This  was  equivalent  to  an  original  limit 
of  this  amount." 

In  Thompson  v.  Lee  County  (3  Wall., 
827),  it  was  held  a  statute  validating 
bonds  similar  to  those  in  question  (pa^e 
331):  '*  If  the  legislature  possessed  the 
power  to  authorize  the  act  to  be  done, 
it  could,  by  a  retrospective  act,  cure 
the  evils  which  existed,  because  the 
power  thus  conferred  had  been  irregu- 
larly executed.  Tlie  question  with  the 
legislature  was  one  of  policy,  and  the 
determination  made  by  it  was  conclu- 
sive." 

In  the  Matter  of  Protestant,  ete.  (46 
N.  Y.  Rep.,  178),  the  court  held  that 
an  assessment  for  a  sewer  not  con- 
structed in  accordance  with  a  general 
plan,  though  advertised  before  the  law 
requiring  it  to  be  so  constructed  was 
passed,  was  illegal.  The  *  legislature, 
by  chapter  850  of  the  Laws  of  1872, 
declared  that  no  prior  assessment  for 
building  such  a  sewer  should  be  held 
to  be  invalid  if  the  commissioners 
should  certify  that  no  fraud  had  been 
committed  in  respect  thereto.  They  so 
certified.*  This  court  held  the  prior 
illegality  and  invalidity  was  cured,  and 
that  such  prior  assessment  was  thus 
made  legal  and  valid :  Matter  of  Meyer, 
50N.Y.  Rep.,  504. 

The  legislature  has  the  power  to  pre- 
scribe what  shall  be  evidence  of  a  par- 
ticular fact,  even  where  it  affects  the 
propertv  of  individuals  :  Hand  v.  Bal- 
lou,  12  N.  Y.  Rep.,  543 ;  Hickox  v.  Tall- 
man,  38  Barb.,  608 ;  Forbes  v.  HaXsey, 
26  N.  Y.  Rep.,  63;  Neass  v.  Mereer, 
15  Barb.,  318 ;  Stocking  v.  Hunt,  3  De- 
nio,  274. 

And  certainly  where  no  private  right 
is  invaded  :  Peo][^  v.  MiteheU,  35  N.  Y. 
Rep. ,  552  ;  Thampson  v.  Lee  County,  3 
Wall.,  327. 

**  When,  however,  by  the  operation 
of  existing  laws,  a  contract  cannot  be 
enforced  without  some  new  action  of  a 
party  to  fix  his  liability,  it  is  as  compe- 


tent to  prescribe  by  statute  the  requi-  ' 
sites  to  .the  legal  validity  of  such  act 
as  it  would  be  in  any  case  to  prescribe 
the  legal  requisites  of  a  contract  to  be 
thereafter  made.  Thus,  though  a  ver- 
bal promise  is  sufficient  to  revive  a  debt 
barred  by  the  statute  of  limitations  or 
by  bankruptcy,  yet  this  rule  may  be 
changed  by  a  statute  making  all  such 
future  promises  void  unless  in  writing  : 
Joy  V.  Thompson,  1  Doug.  (Mich.), 
373;  Kingsley  v.  Cousins,  47  Me.,  91. 
It  is  also  equally  true  that  where  a 
legal  impediment  exists  to  the  enforce- 
ment of  a  contract  which  parties  have 
entered  into,  the  constitutional  provis- 
ion in  question  will  not  preclude  the 
legislature  from  removing  such  impedi- 
ment, and  validating  the  contract.  A 
statute  of  that  description  would  not 
impair  the  obligation  of  contracts,  but 
would  'perfect  and  enforce  it :  Welch 
V.  Wadieuxyrth,  30  Conn.,  149  ;  Curtis  v. 
Lenmtt,  15  N.  Y.  Rep.,  9;  Wood  v. 
Kennedy,  19  Ind. ,  68.  And  for  similar 
reasons  the  obligation  of  contracts  is 
not  impaired  by  continuing  the  charter 
of  a  corporation  for  a  certain  period, 
in  order  to  the  proper  closing  of  its  busi- 
ness :  JPhster  v.  JSssex  Baruc,  16  Mass. , 
245."  Cooley's  Const.  Lim.  (2d  ed.), 
293-4. 

The  power  of  the  legislature  to  im- 
pose taxes  is  unlimited :  People  v. 
Bateheller,  53  N.  Y.  Rep.,  142-3; 
Litchfield  V.  Vernon,  41  id.  123,  134, 
141;  Litchfield  y,McComber,^B&rb., 
288,  289  ;  IlmceU  v.  City  of  Buffalo,  37 
N.  Y.  Rep.,  267,  270-74;  Brewster  v. 
City  of  Syracuse,  19  N.  Y.  Rep.,  116. 

The  building  of  the  railroad  is  such 
a  public  improvement  that  the  legisla- 
ture has  a  right  to  allow  a  town  to 
assist  in  its  construction :  People  v. 
BatcheU<yr,  53  N.  Y.  Rep.,  138 ;  Bank 
of  Rome  v.  ViUage  of  Rome,  18  N.  Y. 
Rep.,  38;  Grant  v.  Courier,  24  Barb., 
232;  Bloodgood  v.  Railroad  Co,,  18 
Wend.,  9  ;  Clark  v.  City  of  Rochester, 
24  Barb.,  494;  Mailer  of  Trustees,  31 
N.  Y.  Rep.,  574 ;  Litchfield  v.  J^cCom- 
her,  42  Barb.,  288  ;  Matter  ofTownsend, 
39  N.  Y.  Rep.,  173 ;  Litchfield  v.  Ver- 
non,  41  N.  Y.  Rep.,  123,  134,  141; 
Town  of  Queenslmry  v.  Culver,  19  Wall. 
83,  New  York  case ;  St.  Joseph  Town- 
ship, 16  Wallace,  662  ;  Railroad  Co.  v. 
County  of  Otoe,  16  id. ,  667  ;  Township  of 
Pine  Grove  v.  Talcott,  19  id.,  666 ;  Gel- 
peekev.  aty%f  Dubuque,  1  id., 175, 208. 
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And  this  wiUi  or  without  a  popular 
vote.  And  can  provide  that  no  defect 
should  invalidate  proceedings  already 
attempted  :  TJiompson  v.  Lee  County ,  3 
Wallace,  827;  PeapU  v.  MUcheU,  35 
N.  Y.  Rep.,  552  ;  Matter  of  Trugte^, 
81  N.  Y.  Rep.,  574 ;  CampbeU  v.  CWy. 
5  Wallace,  ^03  ;  St.  Joseph  Toumship 
V.  Talcott,  16  Wallace,  663. 

The  legislature  are  the  sole  judges  as 
to  what  restrictions  shall  be  placed 
upon  the  issuing  of  the  bonds :  Bank 
of  Rome  v.  T/is  ViUage  of  Borne,  18 
N.  Y.  Rep.,  38. 

A  statute  authorizing  a  town  in  its 
corporate  capacity,  to  issue  its  bonds, 
and  with  them  purchase  and  hold  the 
stock  of  a  railroad  company,  even 
though  the  act  contemplate,  in  a  con- 
tingency, taxation  to  reimburse  the 
debt,  is  valid  and  constitutional,  and 
does  not  in  any  sense  deprive* a  resi- 
dent of  the  town  of  his  property,  or 
take  it  for  public  use,  without  just 
compensation.  The  citizen  is  not  de- 
prived of  his  property,  nor  is  any 
taken  from  him  for  the  public  use,  nor 
is  the  property  of  the  tax  payer  af- 
fected, except  contingently  and  re- 
motely :  IlotoeU  V.  City  of  Buffalo,  37 
N.  Y.  Rep.,  267-9 ;  Grant  v.  Courier, 
24  Barb.,  232  ;  People  v.  Lattrence,  36 
id.,  177:  Bank  of  Borne  v.  Village  of 
Borne,  18  N.  Y.  Rep.,  38;  Beji^n  v. 
Mayor,  etc.,  of  Albany,  24  Barb.,  252. 

Even  though  the  tax  be  imposed  af- 
ter the  debt  be  created  or  improvement 
be  made:  Homll  v.  City  of  Buffalo,  37 
N.  Y.  Rep.,  267-9. 

The  clause  in  the  constitution  pro- 
hibiting the  taking  of  private  property 
for  public  purposes  without  compensa- 
tion, applies  only  to  the  right  of  emi- 
nent domain  :  HoioeU  v.  City  of  Buffalo, 
87  N.  Y.  Rep.,  267-9  ;  OUmnn  v.  City, 
2  Black,  513 ;  People  v.  OHMn,  4  N.  Y. 
Rep.,  419  ;  Darlington  v.  Mayor,  31  N. 
Y.  Rep.,  190. 

A  statute,  by  providing  that  the 
bonds  of  a  town  shall  not  be  issued 
until  {k  specified  number  of  tax  payers 
shall  consent  in  writing,  does  not  con- 
stitute a  contract  with  the  town  ;  it  is 
still  entirely  competent  for  the  legisla- 
ture to  provide  that  the  bonds  shtdl  be 
issued,  or  the  bonds  having  been  issued, 


shall  be  valid  and  binding,  notwith- 
standing such  tax  payers  have  not  con- 
sented :  Tottih  of  OuUford  v.  Super- 
visors  of  Chenango,  13  ^.  Y.  Rep.,  143  ; 
Brewster  v.  CUg  of  Syracuse,  19  N.  Y. 
Rep.,  116 ;  Schenectady  City  Bank  v. 
Davis,  16  Barb.,  188 ;  Schenleyv.  Com- 
monu?ealth,  36  Penn.  St.,  29;  Savings 
Bank  v.  Allen,  28  Conn.,  97  ;  Welch  v. 
SiUiman,  2  Hill,  491. 

A  statute  declaring  valid  the  bonds  of 
a  town,  without  reference  to  a  compli- 
ance with  the  conditions  mentioned  in  a 
former  statute,  does  not  impair  any 
vested  right :  People  v.  Boper,  35  N.  Y. 
Rep.,  633  ;  Ohio  Life  Ins.  Co.  v.  Debolt, 
16  How.  U.  S.,  435-8  ;  Town  of  Queens- 
bury  V.  Culver,  19  Wall..  83  ;  Aspin- 
wall  V.  Commissioners,  22  How.  U.  S., 
364,  376-379  ;  Oilman  v.  City,  2  Black, 
510 ;  Butler  v.  Pennsylvania,  10  How. 
U.  S..  416  ;  East  Hartford  v.  HaHford 
Bridge  Co.,  10  How.  U.  S.,  511 ;  State 
V.  B.  dO.  B.  B.,S  How.  U.  S.,  534. 

The  only  manner  in  which  a  town 
can  be  injuriously  effected  by  the  issu- 
ing of  the  bonds  would  be  in  subjecting 
its  citizens  thereby  to  taxation.  Such 
an  assessment  would  not  be  an  exercise 
of  the  right  of  eminent  domain,  but 
the  power  of  taxation,  and  neither  the 
town  or  its  citizens  can  be  said  to  have 
acquired  a  vested  right  against  the  un- 
limited and  unrestricted  taxing  power 
of  tlie*  legislature. 

"The  power  of  taxation  was  com- 
mitted by  the  people  to  the  government 
to  he  exercised,  and  not  to  be  alien- 
ated :"  People  v.  Boper,  35  N.  Y.  Rep., 
629  ;  Hoiceil  v.  City  of  Buffalo,  37  N. 
Y.  Rep., 271. 

Where  the  highest  courts  of  a  state 
have,  when  an  agreement  is  made,  con- 
strued their  constitution  and  laws  so  as 
to  give  the  agreement  force  and  vi- 
tality, the  same  courts  cannot  by  a 
subsequent  and  contrary  construction, 
render  it  invalid :  City  of  Kenosha  v. 
Lamson,  9  Wall.,  478;  Thompson  v. 
Lee  County,  3  id.,  327  ;  Lee  County  v. 
Bogers,  7  id.,  181  ;  Woodruff  v.  Wood- 
ruff, 52  N.  Y.  Rep  ,  53  ;  Miller  y.  Tyler, 
58  N.  Y.  Rep.,  477  ;  Lindsay  v.  Lind- 
say, 47  Ind.,  283  ;  Harris  v.  Jex,  55  N. 
Y.  Rep.,  421,  S.  C.  14  Am.  Rep.,  285, 
and  see  note  288. 
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[Law  Reports,  6  Privy  Council  Cases,  283.] 
J.C.O),  Jan.  23,  28,  29;  March  16,  1876. 

*OuR  Sovereign  Lady  the  Queen,  Appellant ;  and  [283 
Henry  Clark  Mount  and  William  Charles  Morris, 
Kespondents. 

ON  APPEAL  FROM  THE  SUPREME  COUBT  OP  THE  COLONY  OF  VICTORIA. 

Habeas  Corpus — Penal  Servitude  for  Offences  triable  by  Colonial  Courts  under  their  Ad- 
miralty Jurisdiction — 16  <fc  17  V^d,  c.  99,  s,  6. 

M.  and  M.,  convicted  at  the  sessions  of  the  Supreme  Criminal  Court  of  Victoria,  of 
manslaughter  committed  on  board  a  British  ship  on  the  high  seas,  were  sentenced  to 
penal  servitude  for  fifteen  years,  and  were  subsequently  detained  in  a  public  gaol 
within  the  meaning  of  the  Colonial  Act,  the  Statute  of  Gaols,  1864.  On  a  return  to 
a  writ  of  habeas  corpus^  to  the  effect  that  M.  and  M.  were  detained  "  for  the  cause 
and  to  the  end  that  they  may  undergo  the  sentence  aforesaid,"  the  court  ordered 
that  the  prisoners  "  be  discharged  from  their  imprisonment  and  set  at  largo,"  on  the 
ground  that,  by  16  <fe  17  Vict,  c  99,  s.  6,  sentence  of  penal  servitude  could  not  be 
carried  into  execution  in  the  colony  without  the  intervention  of  the  Secretary  of 
State. 

Held,  by  the  Privy  Council  that  the  return  was  suflBcient ;  and  that  in  any  case 
the  court  erred  in  not  remanding  the  prisoners  until  it  was  clear  that  no  lawful 
means  of  executing  the  sentence  could  be  found. 

Rex  V.  Allen  i^)  distinguished. 

Although  the  act  (12  (b  13  Vict.  c.  96)  under  which  the  Supreme  Court  obtained 
jurisdiction  over  the  prisoners  only  authorized  a  sentence  of  transportation  accord- 
ing to  the  law  of  England  then  in  force,  and  althoufi^h  20  <fe  21  Vict.  c.  3,  which  abol- 
ished transportation,  and  substituted  penal  servitude,  does  not  in  terms  include  the 
colonies,  yet  this  latter  act  is  applicable  to  the  colonies  with  respect  to  the  sen- 
tences to  be  passed  on  persons  convicted  in  the  colonies  of  offences  only  triable  there 
by  virtue  of  the  Admiralty  jurisdiction  conferred  by  the  former  act  on  Colonial  Courts. 
The  policy  of  the  former  act  was  .to  authorize  the  Colonial  Courts  to  try  offences 
properly  cognizable  in  England,  with  the  consequences  which  would  have  attended  a 
trial  there ;  and  that  policy,  in  the  absence  uf  an  expressed  intention  to  the  contrary, 
must  govern  the  construction  of  both  acts.  The  direction  in  16  <&  17  Vict.  c.  99,  s.  6, 
that  the  Secretary  of  State  ^should  point  out  the  place  of  confinement  in  case  [984 
of  a  person  sentenced  to  penal  servitude,  relates  only  to  the  manner  of  executing  the 
sentence,  and  to  matters  of  administration,  and  therefore  need  not  be  resorted  to 
in  the  case  of  sentences  passed  in  the  colonies,  which  may  be  executed  according  to 
the  local  procedure. 

Under  the  combined  effect  of  Imperial  and  Colonial  legislation  sentences  of  penal 
servitude  may  be  executed  in  Victoria ;  were  this  otherwise,  a  sentence  directed  by 
an  Imperial  act  may  not  be  treated  as  null,  because  no  means  have  been  previously 
pro'vided  in  the  colony  for  carrying  it  into  eflFect. 

Tins  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  the  Colony  of  Victoria  upon  the  return  to  a  writ  of 
habeas  corpus  ad  subjiciendum  to  bring  up  the  bodies  of 
the  respondents,  and  a  motion  made  thereon  that  the  respon- 
dents snould  be  discharged  out  of  custody. 

(')  Present:  Sir  James  W.  Colvile,  Sir  Barnes  Pe\cock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  I*.  Collier. 

O  3  E.  <fe  E.,  338. 
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The  respondents  were  informed  against  for  murder  on  the 
high  seas,  under  the  authority  of  an  Imperial  statute  12  & 
13  Vict.  c.  96,  which  provides  that  the  courts  in  any  colony 
shall  have  the  same  authority  to  try  prisoners  for  offences 
committed  on  the  sea  or  any  place  within  Admiralty  juris- 
diction as.  if  such  offences  had  been  committed  within  the 
jurisdiction  of  the  Colonial  Court ;  and,  by  sect.  2,  that  "if 
any  person  shall  be  convicted  before  any  such  court  of  any 
such  offence,  such  person  so  convicted  shall  be  subject  and 
liable  to,  and  shall  suffer  all  such  and  the  same  pains,  pen- 
alties, and  forfeitures  as  by  any  law  or  laws  now  in  force^ 
persons  convicted  of  the  same  respectively  would  be  subject 
and  liable  to  in  case  such  offence  had  been  committed  and 
were  inquired  of,  tried,  heard,  determined,  and  adjudged  in 
England." 

The  respondents  were  convicted  of  manslaughter,  and  sen- 
tenced respectively  to  fifteen  years'  penal  servitude  ;  in  ac- 
cordance with  the  following  opinion  of  the  judges : 

'*  The  judges  are  of  opinion  that  the  prisoners  cannot  be 
sentenced  to  transportation,  but  may  be  sentenced  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than 
seven  years.  The  execution  of  that  sentence  would  seem  to 
be  a  matter  of  Imperial  duty,  as  the  place  in  which  tlie 
prisoners  are  to  be  confined  depends  upon  the  directions  of 
one  of  Her  Majesty's  Principal  Secretaries  of  State  (16  & 
17  Vict.  c.  99,  s.  6)." 

After  the  passing  of  the  said  sentence  the  respondents 
were  removed  to,  and  confined  in  custody  at,  Her  Majesty's 
285]  gaol  at  *Melbourne,  then  being  a  penal  establishment 
within  the  meaning  of  the  Statute  of  Gaols  Act,  1864,  and 
afterwards,  on  the  20th  of  May,  1873,  the  Inspector- General 
of  Penal  Establishments  directed,  by  warrant  under  his 
hand,  that  the  respondents  should  be  removed  to  Her  Ma- 
jesty's gaol  at  Pentridge,  being  also  a  penal  establishment 
within  the  meaning  of  the  said  Statute  of  Gaols,  1864,  there 
to  be  detained  until  the  expiring  of  their  sentence,  or  until 
discharged  or  removed  by  lawful  authority,  and  the  respon- 
dents were  to  have  been  removed  to  Her  Majesty's  gaol  at 
Pentridge. 

Afterwards,  on  the  12th  of  December,  1873,  a  writ  of 
habeas  corpus  ad  siiJyj iclendum  was  issued  out  of  the  Su- 
preme Court,  directed  to  the  In  spec  tor- General  of  Penal  Es- 
tablishments, requiring  him  to  bring  up  the  bodies  of  the 
two  respondents,  and  the  Inspector-General  of  Penal  Estab- 
lishments, on  the  16th  September  1873,  made  the  following 
let  urn : 
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"  I,  George  Oliphant  Duncan,  Inspector-General  of  Penal 
Establishments  in  the  Colonv  of  Victoria,  do  hereby  certify 
and  return  in  obedience  to  this  writ,  that  before  the  coming 
of  the  said  writ  to  me,  to  wit,  on  the  15th  day  of  April, 
in  the  year  of  our  Lord  1873,  I  did  take  into  custody,  and 
still  retain  in  custody  in  gaol,  the  said  Henry  Clark  Mount 
and  William  Charles  Morris,  under  and  by  virtue  of  a  cer- 
tain sentence  of  the  Supreme  Court  of  General  Gaol  Deliv- 
ery, holden  at  Melbourne  on  the  19th  day  of  December,  in 
the  year  of  our  Lord  1872,  delivered  in  open  court  (the  said 
court  being  then  sitting)  for  a  certain  felony,  that  is  to  say, 
manslaughter  on  the  high  seas,  whereof  the  said  Henry 
Clark  Mount  and  William  Charles  Morris  had  been  by  the 
said  court  then  and  tbere  respectively  tried  and  convicted, 
which  said  sentence  is  that  each  of  them,  the  said  Henry 
Clark  Mount  and  William  Charles  Morris,  should  be  kept 
in  penal  servitude  for  the  period  of  fifteen  years  ;  and  I  do 
further  certify  that  the  said  Henry  Clark  Mount  and  Wil- 
liam Charles  Morris  are  now  detained  in  my  custody, /(9r 
the  cause  and  to  the  end  that  they  may  undergo  the  sentence 
aforesaid. 

"Geo.  O,  Duncan/' 

The  return  having  been  read  and  filed,  a  motion  was  made 
that  *the  prisoners  be  discharged  on  the  ground  that  [286 
they  were  not  in  the  proper  custody. 

After  the  hearing  of  the  motion,  the  court  delivered  It 
judgment,  in  which  they  held  that  the  return  was  bad*,  on 
the  ground,  among  others,  that  by  sect.  6  of  the  Imperial 
Statute,  16  &  17  Vict.  c.  99,  the  sentence  of  penal  servitude 
could  not  be  carried  out  in  any  gaol  in  the  colony  without 
the  direction  of  one  of  Her  Majesty's  Principal  Secretaries 
of  State.  An  order  of  the  Supreme  Court,  dated  the  17th 
of  September,  1873,  was  accordingly  made,  ordering  the 
discharge  of  the  respondents. 

The  judgment  of  the  Supreme  Court  was  as  follows  : 

"Onitsnaving  been  read,  it  was  contended  that  there- 
turn  was  bad  on  several  grounds.  It  is  not  our  inteation  to 
notice  more  than  one  of  the  objections,  namely,  that  to  jus^ 
tify  the  detention  it  ought  to  appear  by  the  return  either 
that  the  prisoners  are  held  in  safe  custody  until  they  can  be 
sent  to  a  prison  where  the  sentence  of  penal  servitude  passed 
on  them  can  be  carried  out,  or  that  they  are  now  in  a  prison 
in  which,  according  to  the  provisions  of  16  &  17  Vict.  c.  99, 
s.  6,  one  of  Her  Majesty's  Principal  Secretaries  of  State  had 
directed  that  the  sentence  should  be  carried  out.     In  sup- 
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port  of  the  return  it  was  argued  by  Mr.  Attorney-General 
that  the  sentence  of  penal  servitude  could  not  be  carried 
out  in  any  gaol  in  Victoria  without  any  direction  from  a 
Secretary  of  State,  that  it  could  not  be  distinguished  from 
imprisonment  with  hard  labor ;  and  by  Mr.  Adamson,  who 
was  with  him,  that  it  appeared  by  the  return  that  the  pris- 
oners were  merely  detained  until  they  could  be  sent  to  a 
prison  directed  by  the  Secretary  of  State,  to  the  end  that 
they  might  undergo  the  sentence  there.  According  to  these 
arguments,  the  return  has  two  diametrically  opposite  mean- 
ings. By  the  first  the  return  conveys  to  the  court  beyond 
all  doubt  that  the  prisoners  are  now  actually  undergoing 
punishment  in  accordance  with  the  terms  of  their  sentence ; 
by  the  last  it  equally  clearly  appears. that  they  are  awaiting 
the  execution  oi  the  punishment.  The  contradictory  nature 
of  these  arguments,  though  of  itself  no  objection  to  either, 
makes  it  incumbent  pn  the  court  to  scrutinize  carefully  the 
language  of  the  return.  Either  of  these  meanings  could 
have  been  stated  in  terms  which  would  admit  of  no  doubt. 
387]  *So  far,  however,  from  this  having  been  done,  the 
return  would  seem  to  have  been  advisedly  drawn  so  as  to  be 
susceptible  of  two,  if  not  of  three,  different  meanings,  with- 
out distinctly  discovering  the  facts  of  the  case,  if  it  be 
true  that  the  Secretary  of  State  has  directed  the  sentence  to 
be  carried  out  in  the  gaol  in  which  the  prisoners  are  de- 
fined, nothing  would  have  been  easier  than  to  have  said  so, 
or  if  an  application  had  been  made  to  the  Secretary  of  State 
for  his  direction,  and  he  had  hot  yet  given  one,  it  would 
have  been  ecjually  easy  to  have  set  that  out,  as  was  done  in 
the  return  in  Leonard  WatsorCs  CaseQ)^  and  to  add  that 
they  were  'necessarily  detained  until  they  could  be  sent  to 
such  a  prison  as  the  Secretary  of  State  should  direct  under 
the  statute.  But  the  principles  applicable  to  such  returns 
as  the  present,  by  which  they  are  interpreted  in  favor  of  the 
liberty  of  the  subject,  are  that  while  a  return  would  not  be  held 
invalid  for  mere  want  of  form  {Jiex  v.  Bethel  Q ),  it  ought 
to  be  direct,  certain,  and  clear,  and  show  a  good  corpus  de- 
licti and  a  sufficient  detainer  {Souden^s  Case(^)  DeybeVs 
Gase(^)) ;  which  is  not  to  be  established  by  inference  nor  by 
a  conclusion  of  law,  without  setting  out  the  facts  or  proof 
from  which  the  court  may  draw  tlie  conclusion :  JNcisKn 
Cdse^).  We  will  not,  therefore,  indeed  we  cannot,  assign 
to  this  return  either  of  these  meanings,  but  read  it  in  the 

(')  M  A.  ife  E.,  731.  (*)  4  B.  A  A.,  243. 

(»)  5  Mod..  19.  C)  Ibid.,  295. 

(»)  4  B.  <fe  E.,  294. 
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sense  in  which,  according  to  the  contention  of  the  Attorney- 
General,  it  was  good,  which  seems  to  be  its  proper  interpre- 
tation. 

"It  is  necessarv,  therefore,  to  consider  whether  the  propo- 
sition laid  down  oy  him,  that  penal  servitude  can  be  earned 
out  in  any  gaol  without  the  direction  of  the  Secretary  of 
State,  can  be  supported.  We  are  of  opinion  that  it  cannot. 
The  punishment  of  transportation  could  not  have  been  en- 
forced unless  the  king  in  council  appointed  the  places  to 
which  offenders  were  to  be  transported,  nor  unless  the  Sec- 
retary of  State  specified  which  of  the  places  so  appointed 
each  particular  offender  was  to  be  sent  to  (6  Geo.  4,  c.  84,  s. 
3).  A  sentence  of  penal  servitude,  whether  passed  in  the 
United  Kingdom  or  in  a  colony,  requires  tlie  same  prelimi- 
nary act  of  a  Secretary  of  State  (16  &  17  Vict.  c.  99,  s.  6). 
♦Without  it  the  sentence  cannot  be  put  into  execution.  [288 
In  cases  of  penal  servitude  it  ascertains  the  place  where  the 
hard  labor  is  to  be  performed,  just  as  in  ordinary  cases  the 
sentence  of  the  court  ascertains  the  gaol  in  which  imprison- 
ment is  to  be  undergone ;  and  although  the  discipline  to 
which  the  prisoners  are  subjected  may  be,  as  was  urged  by 
the  Attorney-General,  the  same  as  if  the  Secretary  of  State's 
direction  had  been  obtained,  the  imprisonment  which  the 
prisoners  are  now  undergoing  is  not  m  accordance  with  the 
sentence  passed  upon  them,  nor  is  it  in  any  way  subservient 
or  auxiliarv  to  its  execution.  It  was  submitted  that  the 
prisoners  should  be  remanded.  If  we  could  see  by  the  re- 
turn that  measures  had  been  adopted  to  procure  the  Secre- 
tary of  State's  direction  as  to  the  place  of  imprisonment  we 
might  remand  them,  as  was  done  in  JSx  parte  Krans  (') ; 
but,  as  it  has  been  contended  that  no  such  direction  is  nec- 
essary, it  is  to  be  assumed  that  no  application  has  been  or 
will  be  made  for  such  direction.  A  remand  would  therefore 
be  oppressive,  and  in  contravention  of  the  law,  as  we  under- 
stand it  to  be.  We  are  of  opinion  that  the  return  is  bad, 
and  that  the  prisoners  must  be  discharged." 

From  this  judgment  the  appeal  in  this  case  was  brought 
by  the  Attorney-General  for  the  Colony  of  Victoria,  on  be- 
half of  the  Crown. 

Mr.  J.  F,  Stephen^  Q.C.,  and  Mr.  O.  Boweii,  for  the  Crown, 
said  that  the  prisoners  were  tried  under  12  &  13  Vict.  c. 
96,  the  second  section  of  which  subjected  them  on  convic- 
tion to  the  same  punishment  that  they  would  have  been 
liable  to  in  England  in  1849,  that  is,  a  maximum  punish- 
ment of  transportation  for  life,  or  four  years'  imprisonment 

(0  1  B.  <fe  C,  258. 

12  Eno.  Rep.  24 
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under  9  Geo.  4,  c.  31.  The  first  point  was  that  the  court  in- 
flicted a  sentence  of  fifteen  years'  penal  servitude.  [Mr. 
Fields  Q.C.,  gave  up  the  objection  that  there  was  no  power 
to  pass  such  sentence,  first,  because  on  the  authorities  that 
was,  perhaps,  not  a  matter  to  be  entertained  upon  habeas 
corpus  ;  and  secondly,  an  act  had  been  subsequently  passed 
authorizing  such  punishment.  His  objection  was  that  the 
place  of  confinement  was  not  appointed  by  the  Secretary  of 
State,  and  that  the  person  detaining  showed  no  authority  so 
289]  to  do.]  The  points,  then,  *are,  first,  that  the  Secre- 
tary of  State's  order  was  unnecessary;  secondly,  that  in 
any  event  the  prisoners  were  not  entitled  to  discharge  but 
should  have  been  remanded  to  custody  for  the  purpose  of 
obtaining  the  Secretary  of  State's  order.  The  question 
turns  on  16  &  17  Vict.  c.  99,  s.  6.  To  explain  it  they  referred 
to  the  Imperial  acts,  6  Geo.  4,  c.  84,  16  &  17  Vict.  c.  99,  20 
&  21  Vict.  c.  3,  and  27  Vict.  c.  6.  So  much  of  tliese  acts  as 
in  this  particular  case  authorized  a  sentence  of  penal  servi- 
tude is  applicable  to  the  colonies,  otherwise  their  operation 
is  entirely  confined  to  prisoners  sentenced  by  the  courts  of 
the  United  Kingdom.  The  directory  and  executive  parts  of 
the  statutes  apply  to  convicts  sentenced  in  the  United  King- 
dom, not  to  convicts  sentenced  in  the  Colonial  Courts,  so  far, 
at  all  events,  as  those  sentences  were  to  be  executed  in  the 
colonies.  Penal  servitude  under  the  latter  statutes  is  ex- 
actly the  same  as  transportation  under  the  old  ones.  The 
only  difference  between  5  Geo.  4^  c.  84,  which  consolidated 
the  law  as  to  transportation,  and  the  two  penal  servitude 
statutes  of  Victoria  is  this,  that  the  former  treat  transpor- 
tation as  the  rule  and  penal  servitude  a»  the  exception ;  and, 
on  the  other  hand,  the  later  statutes  treat  penal  servitude  as 
the  rule,  and  transportation  as  the  exception.  Under  5  Geo. 
4,  when  a  person  is  sentenced  to  transportation  he  may 
either  be  transported  at  once,  or  confined  at  home  for  the 
whole  or  any  part  of  the  term.  The  sentence  of  transpor- 
tation really  meant  compulsory  labor,  either  at  home  or 
abroad  ;  and  with  the  exception  of  sect.  17,  the  whole  stat- 
ute presupposed  a  sentence  in  England  on  a  person  convicted 
in  England.  Sect  17  alone  can  be  said  to  deal  with  sen- 
tences passed  by  Colonial  Courts,  and  only  then  when  the 
prisoners  are  brought  to  England  under  those  sentences. 

As  to  16  &  17  Vict.  c.  99,  the  first  four  sections  are  re- 
pealed. The  prisoners  have  been  discharged  because  sect. 
6  is  supposed  not  to  have  been  complied  with.  That  act, 
with  the  act  of  Geo.  4,  referred  to  tlie  punishment  of  per- 
sons tried  and  sentenced  to  pemil  servitude  by  the  courts  of 
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Great  Britain.  12  &  13  Vict.  c.  96,  gives  a  general  power  to 
Colonial  Courts  with  reference  to  transportation ;  and  20  & 
21  Vict.  c.  3,  abolishes  transportation.  The  sentence  in  this 
case  was  not  really  passed  under  16  &  17  Vict.  c.  99,  in  such 
a  sense  that  it  ought  in  all  *respects  to  conform  to  its  [290 
provisions.  Incidentally  it  enabled  the  sentence  to  be 
passed,  but  its  ministerial  and  executive  provisions  are 
meant  for  persons  convicted  in  Great  Britain :  see  sect.  8  of 
20  &  21  Vict.  c.  3,  passed  to  amend  this  act.  [Mr.  Meld 
said  that  under  the  circumstances  of  this  case  there  was  no 
power  of  detention,  except  under  sect.  6  of  16  &  17  Vict. 
c.  99.]  Penal  servitude  has  come  to  mean  being  kept  to 
work  in  England,  and  16  &  17  Vict.  c.  99,  enabled  the  Sec- 
retary of  State  to  appoint  Gibraltar  or  Bermuda  as  places 
of  confinement  for  convicts  so  sentenced.  Sect.  6,  with  ref- 
erence to  prisons  which  were  to  be  appointed  abroad,  en- 
abled the  Secretary  of  State,  when  the  colonies  objected  to 
transportation,  to  use  military  stations  as  places  of  confine- 
ment. It  is  contrary  to  the  policy  of  the  act  and  all  the 
legislation  on  the  subject  to  construe  sect.  6  as  necessitating 
au  application  to  the  Secretary  of  State  before  the  govern- 
ment of  Victoria  could  legally  confine  a  convict  sentenced 
to  penal  servitude  by  the  Supreme  Court  of  Melbourne  in 
Pentridge  Gaol.  The  Colonial  Government  is,  of  course, 
bound  to  guard  its  constitutional  rights,  and  not  to  call  on 
the  Secretary  of  State  to  interfere  unnecessarily  in  the  inter- 
nal administration  of  the  colony.  The  whole  of  the  power, 
moreover,  is  discretionary  in  the  Secretary  of  State.  Under 
sect.  8  a  like  power  is  given  to  the  Lord  Lieutenant  of  Ire- 
land, thus  intercepting  in  that  country  the  exercise  of  that 
power  which  it  is  said  is  necessary  in  V  ictoria. 

The  20  &  21  Vict.  c.  3,  shows  that  16  &  17  Vict.  c.  99,  is 
confined  to  persons  sentenced  in  the  United  Kingdom.  Sect. 
3  of  that  act  extends  to  those  cases  only  where  persons  are 
confined  in  places  beyond  the  seas  appointed  either  under 
16  &  17  Vict.,  or  under  6  Geo.  4,  c.  84.  The  joint  effect  of 
the  two  acts  might  be  thus  illustrated.  Under  sect.  6  of  16 
&  17  Vict.  c.  99,  a  convict  Ihight  be  sent  to  Portland  or 
•  Gibraltar,  appointed  under  that  act,  one  in  and  the  other 
out  of  the  United  Kingdom ;  or  he  could  be  sent  to  Chatham, 
appointed  in  the  United  Kingdom  under  5  Geo.  4,  but  not 
to  V^an  Diemen's  Land,  appointed  under  6  Geo.  4,  out  of  the 
United  Kingdom.  By  20  &  21  Vict.  c.  3,  s.  3,  such  a  convict 
might  be  sent,  if  the  Secretary  of  State  thought  proper, 
not  only  to  Portland,  Gibraltar,  or  Chatham,  but  also  to 
Van  Diemen's  Land.     The  elfect  of  the  acts  is  to  provide 
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291]  for  the  *puni8hmeQt  of  oflfenders  sentenced  in  the 
Home  Courts,  and  no  others.  It  is  absurd  to  suppose  that 
Parliament  wished,  when  penal  servitude  was  ordered  in  the 
colonies,  that  the  Secretarv  of  State  should  direct  the  place 
of  confinement.  As  to  the  operation  of  these  acts  in  the 
colonies,  their  only  eflfect  is  to  authorize  the  sentence  of 
penal  servitude  by  conferring  upon  the  Colonial  Courts  the 
lurisdiction  previously  exercised  by  an  Imperial  tribunal. 
The  offence  is  Imperial,  the  legislation  Imperial,  and  the 
operation  of  the  act  Imperial.  W  hy,  then  should  it  not  be 
affected  by  subsec^uent  Imperial  legislation  ?  On  the  other 
hand,  the  acts  which  regulate  the  execution  of  the  sentence 
do  not  apply  to  the  colonies  at  all,  and  therefore  the  order 
of  the  Secretary  of  State  is  not  required. 

Upon  the  whole,  the  acts  give  a  power  to  sentence  and 
provide  no  mode  of  execution,  but  the  sentence  itself  implies 
a  right  to  detain  the  convict  in  prison  to  enforce  thQ  punish- 
ment. Throughout  the  acts  it  appears  that  penal  servitude 
means  compulsory  detention  witli  hard  labor  in  places  fit 
for  the  purpose.  They  then  referred  to  Colonial  Statute  of 
Graols,  1864,  27  Vict.  c.  219,  which  empowered  the  Governor 
in  Council  to  appoint  places  of  confinement,  and  to  an 
amending  act  of  1871,  which  authorized  the  appointment  of 
an  inspector-general  of  penal  establishments.  [Sir  Mon- 
tague E.  Smith  :  There  is  a  practical  distinction  between 
penal  servitude  and  imprisonment  with  hard  labor.  The 
latter  is  carried  out  withm  the  waUs  of  a  gaol,  and  generally 
there  is  a  limit  in  point  of  time.]  A  man  under  sentence  to 
penal  servitude  is  sent  to  gaol,  and  the  gaoler  can  at  least 
detain  him  till  the  order  of  Secretary  of  State  is  ob- 
tained. [Sir  James  W.  Colvile  :  I  find  in  the  Goals  Act  a 
reference  to  11  Vict.  No.  34,  which  substitutes  other  punish- 
ments for  transportation.]  Originally  tlie  Colony  of  Vic- 
toria was  a  part  of  New  South  Wales.  The  earliest  of  the 
Victorian  laws  are  those  which  were  enacted  by  the  old 
legislative  council  of  New  South  Wales  before  the  Charter 
Act  passed  in  18  &  19  Vict.,  wherebjr  the  Colouial  Legisla- 
ture obtained  power  to  make  laws  in  all  cases  whatever. 
The  laws  passed  by  that  Council,  when  Victoria  was  subject  * 
to  it,  would  remain  in  force  in  Victoria  until  affected  by 
subsequent  legislation  of  Victoria.  [Sik  James  W.  Col- 
292]  vile:  Only  *two  sections  of  11  Vict.  No,  34,  ai-e 
repealed,  viz.,  sects.  6  and  6.]  Originally  transporation  was 
a  punishment  in  the  colony  as  well  as  in  England.  Then 
labor  on  the  roads  and  on  the  public  works  was  substituted 
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for  it,  and  then  the  colony  consolidated  its  criminal  law,  and 
by  the  Consolidation  Act  regulated  all  punishments. 

It  was  the  dutv  of  the  court  under  any  circumstances  to 
have  remanded  tne  prisoners.  Admitting  the  imprisonment 
to  be  irregular,  where  prisoners  under  sentence  are  brought 
up  on  habeas  corpiLS^  thev  are  not  to  be  set  at  liberty  for 
the  mere  irregularity  of  detention.  The  court  should 
make  such  order  as  is  consistent  with  law  and  justice.  They 
should  either  have  been  remanded  for  the  Secretary  of 
State's  order,  being  under  a  statutory  sentence  irregularly 
carried  out,  or  if  deemed  to  have  been  convicted  at  common 
law,  they  should  have  been  remanded  to  whomsoever  by 
common  law  has  the  custody  of  convicted  criminals.  Re- 
turns to  the  writ  of  habeas  corpus  are  no  doubt  construed 
strictly  in  favor  of  liberty,  but  the  presumption  in  favor  of 
liberty  is  shifted  after  sentence.  The  presumption  cannot 
be  in  favor  of  letting  a  convicted  felon  out  or  gaol.  The 
olbject  of  the  habeas  corpus  is  not  necessarily  to  let  a  man 
out  of  confinement,  but  it  may  be  to  change  his  confine- 
ment, as  in  old  days  from  the  sponging-house  to  the  Fleet 
Prison,  and  the  character  of  the  order  to  be  made  must  de- 

?end  on  the  circumstances  which  appear  before  the  conrt. 
he  object  of  the  writ  is  that  the  court  is  to  make  orders  about 
the  person.  Meg.  v.  Howes  ('),  where  an  irregular  detention 
was  shown,  and  the  order  was  not  to  set  at  liberty,  but  to  re- 
turn to  a  regular  detention.  [Mr.  Field :  We  say  the  cus- 
tody was  illegal,  not  merely  irregular.  Sir  Barnes  Pea- 
cock :  You  say  that  the  Supreme  Court  had  no  power  to 
imprison  him  anywhere.  Mr.  Field :  No ;  if  sect.  6  does 
not  apply  they  might  have  detained  him  till  the  Secretary  of 
State  had  appointed  the  place  of  confinement.  Sir  Barnes 
Peacock  :  Why  can  they  not  do  that  on  the  return,  assuming 
the  return  to  show  that  the  custody  was  illegal  ?  Mr.  FieM : 
Because  the  return  insists  on  the  right  to  detain  them  abso- 
lutely for  the  fifteen  years.  He  referred  to  Re  Allen  Q.  ]  Ex 
parte  Lees  ('),  ^according  to  which  the  prisoners  ougnt  [293 
not  to  be  discharged  until  their  sen  tence  and  j  udgment  were  re- 
versed :  The  Canadian  Prisoners  (*),  otherwise  called  the 
case  of  Leonard  Watson {^).  The  Court  of  Queen's  Bench 
remanded  them,  and  then  they  were  brought  up  on  habeas 
corpus  before  the  Court  of  Exchequer.  They  had  been 
convicted  of  treason  in  Canada,  pardoned  on  condition  of 
transportation  to  Van  Diemen's  Land,  and  were  brought  to 

(J)  8  E.  «k  E.,  882.  (*)  6  M.  A  W.,  32. 

(*)  8  E.  A  E.,  838.  (»)  9  Ad.  &  E.,  731. 

(»)  E,  B.  A  E.,  828. 
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Liverpool  Gaol.  The  Court  of  Excheg^uer  also  remanded 
them.  The  gaoler  returned  that  he  detained  them  in  custody 
in  the  gaol  at  Liverpool  as  a  measure  ancillary  to  their  trans- 
portation to  Van  Diemen's  Land.  It  appears  from  that  case 
that  when  the  court  had  before  it  circumstances  justifying 
the  prisoner's  detainer  in  one  capacity,  they  will  not  dis- 
charge him  because  his  detainer  in  another  capacity  is 
irregular.  With  regard  to  Re  Allen  (*),  there  is  a  broad 
distinction.  It  turned  entirely  upon  the  construction  of  cer- 
tain sections  in  the  Mutiny  Act,  and  the  validity  of  an  or- 
der made  by  the  Adjutant-General.  It  was  a  very  doubtful 
question  whether  the  authority  existed  anywhere  to  order 
tne  confinement  of  the  prisoner  in  England.  The  keeper  of 
the  Queen's  Prison  could  produce  no  order  under  which  his 
detention  was  justified.  Here,  on  the  contrary,  the  pris- 
oners were  legally  tried,  and  legally  convicted  and  sen- 
tenced. King  v.  Burridge  ("),  where  a  man  had  been 
convicted  of  clergyable  felony,  and  sentenced  to  transporta'- 
tion,  and  escaped  from  prison,  and  Burridge  was  indicted 
for  helping  him  to  escape.  There  was  an  elaborate  argu- 
ment whether  the  man  was  a  lawful  prisoner,  and  it  was  held 
that  not  having  undergone  his  sentence  he  was  lawfully  con- 
fined. In  Reg,  v.  Brenan  ('),  a  case  decided  under  6  Gteo. 
4,  c.  84,  s.  17,  it  was  held  that  the  statutory  provision 
as  to  appointing  a  place  of  confinement  was  directory  only, 
and  the  neglect  of  it  does  not  vitiate  the  detention.  At  com- 
mon law  when  a  felon  has  been  convicted,  and  there  is  no 
warrant  of  commitment,  the  prisoner  is  removed  under  sen- 
tence of  the  court  orally  pronounced,  and  his  detention  is 
good.  In  All&rCs  Case^  (*)  no  jurisdiction  could  be  exercised 
except  under  conditions  which  were  not  fulfilled,  and  there 
294]  was  no  legal  custody  discoverable.  They  *referred  to 
Ilale^s  Pleas  of  the  Crown,  p.*  693;  Hawkins'  Pleas  of  the 
Crown,  Book  IL,  c.  19,  s.  4,  and  Book  II.,  c.  15,  s.  40; 
CobbeWs  Case  (*) ;  and  to  a  General  History  of  Transportation 
in  vol.  i.  of  Chitty's  Criminal  Law. 

Mr.  Fields  Q.C.,  and  Mr.  Bompas^  for  the  prisoners,  sub- 
mitted, first,  that  their  detention  as  returned  by  the  Inspec- 
tor-General of  Gaols  was  illegal,  that  is,  not  authorized  by 
law ;  and  secondly,  that  under  those  circumstances  the  pris- 
oners were  entitled  to  their  discharge.  The  return  must 
certify  the  cause  captionis  et  detentionis.  The  return  did 
not  show  that  any  ofifence  had  been  committed  a^inst  the 
municipal  law,  or  of  which,  but  for  the  provisions  of  an 

(')  3  E.  A  E.,  838.  (»)  10  Q.  B.,  492-603. 

(«)  3  P.  Wins.,  489.  (*)  5  C.  B.,  418. 
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Imperial  Act,  the  courts  of  the  colony  could  take  cogni- 
zance. It  was  an  imperial  oflfence  committed  on  the  high 
seas ;  it  does  not  appear  whether  by  British  subjects  or  on  a 
British  ship.  12  &  13  Vict.  c.  96,  gives  the  power  to  try  and 
adjudicate,  points  out  the  court  and  the  procedure,  and  de- 
fines the  pains  and  penalties  to  be  suffered.  It  recites  two 
earlier  statutes ;  the  first  section  is  local  and  colonial  with 
regard  to  the  courts,  the  second  section  applies  tjie  law  of 
England  to  the  pain  and  penalty  which  the  convict  is  to 
suffer.  [Sir  Robert  P,  Collier  :  The  effect  of  the  statute 
is  to  treat  the  offence  as  having  been  committed  in  the 
colony.]  Yes;  subject  to  this,  that  the  punishment  must 
be  according  to  the  law  in  England.  The  law  in  force  as  to 
punishment  at  the  date  of  16  &  17  Vict,  was  9  Geo.  4,  c.  31, 
8.  9.  The  alternative  was  transportation  for  life  or  a  less 
period,  or  imprisonment  not  exceeding  four  years,  being  a 
marked  difference  as  to  the  term. 

Transportation  was  unknown  at  common  law  except  by 
way  of  conditional  pardon:  Chitty's  Grim.  Law,  vol.  i.,  pp. 
789,  790,  791-6.  The  Habeas  Corpus  Act,  31  Car.  2,  c.  2,  s.  14, 
allowed  it  by  way  of  substitution  for  death.  By  4  Geo. 
1,  c.  11,  s.  1,  persons  convicted  of  certain  specified  offences 
were  to  be  sentenced  to  transportation  and  sent  as  soon  as 
conveniently  could  be.  8  Geo.  3,  c.  16 ;  'Si  Geo.  3,  c.  46, 
s.  7,  by  which  offenders  sentenced  to  transportation  may  be 
ordered  by  the  court  to  be  imprisoned  and  kept  to  hard  la; 
bor  in  the  common  gaol  for  the  county  as  therein  mentioned, 
even  during  the  whole  term  of  their  sentence.  That 
*8tatute  was  repealed  by  5  Geo.  4,  c.  84,  s.  29.  Under  [295 
that  act  (sect.  3),  His  Majesty,  with  the  advice  of  the  Privy 
Council,  was  to  seclect  the  place  of  confinement.  [Sir 
James  W.  Colville:  Do  you  know  how  transportation  was 
conducted  in  the  colony  ?  Mr.  Stephen :  The  practice  was 
to  transport  from  Victoria  to  Van  Diemen's  Land  and  Tas- 
mania, under  the  power  of  intercolonial  transportation, 
which  is  recognized  m  5  Geo.  4,  c.  84,  s.  17.]  Throughout  the 
acts  great  iealousy  is  shown  in  restricting  the  place  of  cus- 
tody to  such  places  as  the  Crown  or  Secretary  of  State  should 
point  out.  It  is  not  unreasonable  that  the  Penal  Servitude 
Act  should  exhibit  the.  same  jealousy.  [Sir  Montague  E. 
Smith  :  That  does  not  apply  to  the  selection  of  a  gaol 
within  the  colony  itself.]  As  to  9  Geo.  4,  c.  31,  there  is  noth- 
ing bearing  on  the  present  subject.  Then  came  the  change 
in  the  law  which  took  place  when  penal  servitude  was  sub- 
stituted for  transportation,  16  &  17  Vict.  c.  99,  s.  6.     Penal 
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servitude  and  transportation  are  substantially  the  same 
thing  by  different  names. 

Sect.  6  of  the  latter  act  only  legalizes  one  mode  of  deten- 
tion, and  no  other.  The  direction  of  the  Secretary  of  State 
is  the  only  means  of  defining  the  place  of  confinement. 
[Sir  Robert  P.  Collier  referred  to  6  Q-eo.  4,  c.  84,  s.  18,  as 
at  least,  authorizing  detention  for  a  time.]  Under  sect.  6  the 
detention  was  illegal,  because  the  Secretary  of  State  had 
not  appointed  a  place  of  custddjr.  Neither  was  the  deten- 
tion legalized  under  the  Colonial  acts.  See  the  Colonial 
Graols  Act  of  1864,  which  was  a  Consolidation  act  of  the 
law  relating  to  gaols,  and  in  the  schedule  is  contained  the 
various  statutes  which  that  act  repealed.  11  Vict.  No.  34, 
is  one  of  those  acts  of  which  sects.  5  and  6  are  repealed. 
That  act  substitutes  other  punishment  for  transportation. 
They  referred  to  Consolidation  of  Criminal  Law,  No.  233, 
sect.  291,  and  37  &  38  Vict.  c.  27,  which  was  passed  in  con- 
sequence of  this  case. 

The  next  question  is,  assuming  that  the  prisoners  were  not 
lawfully  in  custody,  are  they  entitled  to  be  discharged? 
That  depends  on  the  law  of  habeas  corpus.  See  Bacon's 
Abridgement,  tit.  Habeas  Corpus,  Letter  A.  The  return 
may  be  amended  at  any  moment  up  to  filing  it.  Originally 
it  may  have  been  bad,  but  up  to  tiling  it  the  person  detain- 
296]  ing  may  amend  and  state  the  true  *cause  of  detention. 
See  also,  under  same  title,  Letter  B.  Habeas  Corpus  ad  sttb- 
jiciendum.  They  referred  to  Coke's  Institutes  (2d  part)  on 
''  Nullus  Liber  Momo,'^^  &c.  of  Magna  Charta^  p.  66,  and  to 
the  statute  of  Charles  II. ;  also  to  Rex  v.  Deyoel  (*) ;  Rex 
V.  Nash  {*) ;  Rex  v.  Sovden  (*) ;  Leonard  Watson^  s  Case  0) ; 
Re  Allen  (*).  The  precise  cause  of  detention  must  be  stated 
in  the  return.  They  referred  also  to  Ex  parte  Krans  (*). 
The  gaoler  must  state  in  the  return  the  particular  ground  on 
which  he  relies.  The  question  is  whether  that  return,  con- 
strued strictly  in  favor  of  liberty,  discloses  a  right  to  detain. 
In  this  case  he  returned  that  he  was  holding  the  prisoners  in 
a  form  of  imprisonment  which  was  illegal  if  for  more  than 
four  years,  while  he  also  returned  that  he  was  detaining 
them  "for  the  cause  and  to  the  end"  that  they  might  un- 
dergo a  sentence  of  fifteen  years'  penal  servitude. 

Mr.  Fitzjames  Stephen^  Q.C.,  in  reply,  accepted  the  re- 
spondent's construction  of  the  statutes  from  4  Greo.  i  to  16 
&  17  Vict.,  viz.,  that  all  through  the  acts  relating  to  trans- 

(»)  4  B.  <fe  A.,  248.  (*)  9  Ad.  cfe  E.,  731 ;  6  M.  «fc  W.,  32. 

(«)  Ibid.,  295.  (»)  8  E.  <fe  E.,  338. 

(»)  Ibid.,  294.  (•)  1  B.  A  C,  258. 
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portation  the  provisions  were  such  that  the  cotfrts  regarded 
with  great  jealousy  the  execution  of  the  punishment  of 
tran8j)ortatioii,  and  the  Crown  alone  was  to  have  the  right 
to  point  out  the  place  to  which  transportation  should  be 
eflfected.  But,  he  repeated,  that  the  whole  of  the  English 
acts,  with  one  or  two  exceptions,  were  applicable  to  sen- 
tences passed  in  Great  Britain  for  offences  liable  to  be  tried 
in  Great  Britain.  Throughout  there  was  no  provision  which 
bore  upon  the  execution  of  that  part  of  the  sentence  which 
was  to  be  executed  in  the  colony.  Nor,  with  two  or  three 
exceptions,  do  they  refer  to  punishments  inHicted  in  the 
colony  after  sentence  passed  in  the  colony.  Each  act, 
down  to  20  &  21  Vict.,  applies  entirely  to  England,  and  the 
task  of  executing  sentence  in  the  colony  is  left  to  be  de- 
termined by  colonial  legislation. 

As  to  the  history  of  colonial  transportation,  the  first  ref- 
erence to  it  is  in  sect.  17  of  5  Geo.  4,  c.  84 ;  see  also  sect.  3 ; 
and  6  Geo.  4,  c.  69,  s.  4.  Then  as  to  the  public  statutes  of 
NeV  South  Wales.  Down  to  the  Charter  Act,  Victoria, 
under  the  name  of  Port  Philip,  *formed  part  of  [297 
New  South  Wales,  and  Victoria  is  still  governed  by  laws  of 
New  South  Wales  passed  before  the  Charter  Act.  See 
7  Geo.  4,  No.  6,  which  recites  the  said  6  Geo.  4,  c.  69,  an 
Order  in  Council  of  the  11th  of  November,  1825,  made  un- 
der that  act,  and  a  proclamation  in  (1826)  of  the  Governor 
of  New  South  Wales,  appointing  certain  penal  settlements. 
That  power  was  first  delegated  to  the  Governor  by  6  Geo.  4, 
c.  69.  Then  see  11  Geo.  4,  No.  12,  and  3  Will.  4,  No.  3, 
which  repealed  and  consolidated  the  former  acts.  Then  we 
come  to  11  Vict.  No.  34,  13  &  14  Vict.  No.  49  ;  then  the 
Consolidation  of  Crim.  I^w,  27  Vicfr.  No.  233.  Just  as  in 
England  penal  servitude  was  substituted  for  transportation, 
so  hard  labor  in  public  works  was  substituted  for  transpor- 
tation in  Victoria,  and  consequently  such  hard  labor  must 
be  regulated  by  the  colonial  statutes.  Hence  the  proper 
way  of  executing  this  sentence  was  under  the  Gaols  Act, 
1864,  and  16  &  17  Vict.  c.  99,  s.  6,  does  not  apply. 

As  to  hdbeds  corpus ^  Coke's  Institutes  and. Bacon's 
Abridgement  are  not  exhaustive.  A  convicted  felon  is  not 
to  escape  because  the  return  of  his  gaoler  is  not  justified  on 
the  particular  ground  alleged,  though  it  may  be  justifiable 
otherwise.  It  is  only  to  be  construed  in  favor  of  liberty 
wlien  VL  prima  facie  title  to  liberty  is  made  out.  Here  it  is 
admitted  that  the  Inspector-General  had  a  right  to  detain  if 
he  had  returned  to  the  effect  that  he  was  detaining  till  the 
Government  had  invoked  the  interference  of  the  Secretary 
12  Eng.  Rep.  25 
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of  State  in  ttie  affairs  of  the  colony.  At  all  events,  the  gaoler 
had  a  right  to  detain,  and  the  court  should  have  decided 
whether  he  should  do  so  till  the  sentence  had  been  fully  exe- 
cuted, or  till  the  Secretary  of  State  had  given  directions. 
Hale's  Pleas  of  the  Crown,  p.  410,  on  Execution,  c.  57,  No. 
4.  [Sir  Montague  E.  Smith  :  As  in  a  criminal  case  we  can- 
not take  an  admission,  how  do  you  establish  that  the  sen- 
tence is  a  legal  one  ?]  It  is  passed  under  16  &  17  Vict,  and  20 
&  21  Vict,  of  the  Imperial  Legislature.  The  local  extent  of 
those  acts  must  be  determined  by  considering  the  nature  of 
their  provisions.  [Sir  Barnes  f  eaoock  :  Suppose  16  &  17 
Vict,  does  not  apply  to  the  colonies,  and  that  the  court  ought 
to  have  passed  a  sentence  of  hard  labor  on  the  roads,  can  we 
review  their  judgment  on  a  writ  of  habeas  corpus  f  In  ap- 
2981  peal  we  could  rectify  the  judgment,  and  a  court,  *e,  ff,^ 
the  Common  Pleas,  may  have  no  criminal  jurisdiction,  wliile 
it  has  in  writs  of  habeas  corpus.]  The  prisoners  can  only 
take  advantage  of  error  in  the  sentence  by  appeal,  or  on 
writ  of  error.  [Mr.  Bompas  referred  to  Ex  parte  Dunn  {') 
to  exjjlain  the  abandonment  of  that  point,  and  to  Re  Craw- 
fold  (').]    Ex  parte  Lees  (*)  is  to  the  sameeflfect. 

March  16,  1875.  The  judgment  of  their  Lordships  was 
delivered  by 

Sir  Montague  E.  Smith  :  The  respondents  (Mount  and 
Morris)  were  tried  at  the  sessions  of  tne  Supreme  Criminal 
Court  of  the  Colony  of  Victoria,  upon  a  criminal  informa- 
tion for  murder  committed  on  board  a  British  ship  on  the 
high  seas,  and  were  convicted  of  manslaughter. 

The  Chief  Justice,  who  tried  them,  entertaining  doubts  as 
to  the  nature  of  the  sentence  which,  by  law,  might  be 
passed,  consulted  the  other  judges  of  the  Supreme  Court,  * 
who  were  of  opinion  that  a  sentence  of  penal  servitude 
might  be  awarded ;  and,  accordingly,  at  a  subsequent  ses- 
sions, the  respondents  were  sentenced  to  penal  servitude 
for  flfteen  years. 

In  pursuance  of  this  sentence  the  respondents  were  first 
confined  in  a  gaol  at  Melbourne,  being  a  public  gaol  within 
the  meaning  of  the  colonial  act,  the  Statute  of  Gaols,  1864, 
and  were  afterwards,  under  a  warrant  of  the  Inspector- Gene- 
ral of  Penal  Establishments,  removed  to  another  gaol  at 
Pentridge,  being  also  a  public  gaol  within  the  meaning  of 
the  above  act,  there  to  be  detained  until  the  expiration  of  tlieir 
sentence,  or  until  discharged  or  removed  by  lawful  authority. 

The  respondents,  complaining  that  their  detention  in  Pent- 

0)  17  L.  J.  (C.  p.),  97.  O  E.  B.  A  E.,  828. 

O  18  L.  J.  (Q.B.),  275. 
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ridge  Gaol  was  illegal,  obtained  a  writ  of  habeas  corpus 
from  the  Supreme  Court  of  Victoria,  to  which  the  Inspec- 
tor-General made  the  following  return:  [His  Lordship 
read  it  O.] 

After  hearing  arguments  upon  this  return,  the  court  made 
an  order  that  the  prisoners  De  *' discharged  from  their  im- 
prisonment and  set  at  large,"  mainly,  as  appears  from  their 
judgment,  on  the  ground  that  a  sentence  of  penal  servitude 
cannot  be  carried  out,in  *any  gaol  in  the  colony  with-  [299 
out  the  preliminary  direction  of  one  of  Her  Majesty's  Secre- 
taries of  State.  The  judgment  on  this  point  concludes  as 
follows: 

"The  punishment  of  transportation  could  not  have  been 
enforced  unless  the  King  in  Council  appointed  the  places  to 
which  offenders  were  to  be  transported,  nor  unless  the  Sec- 
retary of  State  specified  which  of  the  places  so  appointed 
each  particular  offender  was  to  be  sent  to  (6  Geo.  4,  c.  84, 
8.  3).  A  sentence  of  penal  servitude,  whether  passed  in  the 
United  Kingdom  or  in  a  colony,  requires  the  same  prelimi- 
nary act  of  a  Secretary  of  State  (16  &  17  Vict.  c.  99,  s.  6).. 
Without  it  the  sentence  cannot  be  put  into  execution.  In 
cases  of  penal  servitude  it  ascertains  the  place  where  the 
hard  labor  is  to  be  performed,  just  as  in  ordinary  cases  the 
sentence  of  the  court  ascertains  the  gaol  in  which  imprison- 
ment is  to  be  undergone ;  and  although  the  discipline  to 
which  the  prisoners  are  subjected  may  be,  as  was  urged  by 
the  Attorney- General,  the  same  as  if  the  Secretary  of  State's 
direction  had  been  obtained,  the  imprisonment  which  the 
prisoners  are  now  undergoing  is  not  in  accordauce  with  the 
sentence  passed  upon  them,  nor  is  it  in- any  way  subservient 
or  auxiliary  to  its  execution." 

The  present  appeal  is  from  the  order  discharging  the  re- 
spondents. 

It  was  not  disputed  by  their  counsel  at  their  Lordships' 
bar  that  the  sentence  of  penal  servitude  was  correct,  and 
their  argument  was  limited  to  alleged  errors  ii^  the  manner 
of  its  execution. 

Before,  however,  dealing  with  these  objections,  it  will  be 
convenient  shortly  to  consider  the  statutory  law  on  which 
the  sentence  itself  is  founded. 

The  jurisdiction  to  tvj  persons  charged  with  offences  com- 
mitted on  the  sea  within  the  jurisdiction  of  the  Admiralty, 
was,  for  the  first  time,  conferred  on  colonial  criminal  courts 
in  1849,  bj  the  Imperial  act  (12  &  13  Vict.  c.  96).  For  this 
purpose  It  was  enacted  (sect.  1)  that  these  courts  should 

(»)  See  ante,  p.  285. 
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have  the  same  jurisdiction  for  trying  such  offences,  and  be 
empowered  to  take  and  exercise  all  such  proceedings  for 
bringing  persons  charged  therewith  to  trial,  and  "for  and 
auxiliary  to  and  consequent  upon  the  trial,"  as  by  the  law 
300]  of  the  colony  might  have  been  taken  if  the  *oflfence 
had  been  committed  upon  any  waters  within  the  limits  of 
the  colony. 

The  second  section,  which  relates  to  the  sentence  to  be 
passed  in  such  cases,  provides  that  convicted  persons  shall 
be  subject  to  the  same  punishment  as  "by  any  law  now  in 
force"  j)er8ons  convicted  of  the  same  offence  would  be 
liable  to  in  case  such  offence  had  been  committed,  and  was 
"inquired  of,  tried,  and  adjudged  in  England." 

The  words  "now  in  force"  occasioned  the  doubts  enter- 
tained by  the  Chief  Justice  as  to  the  nature  of  the  sentence 
to  be  passed. 

At  the  time  this  act  passed  the  punishment  for  man- 
slaughter in  England  (under  the  9  Geo.  4,  c.  31,  s.  9)  was 
transportation  for  life,  or  for  a  term  not  less  than  seven 
years,  or  imprisonment,  with  or  without  hard  labor,  not  ex- 
ceeding four  years,  or  fine. 

In  consequence  of  the  difficulty  of  finding  suitable  places 
to  which  offenders  might  be  transported,  penal  servitude 
was  substituted  in  some  cases  for  this  punishment  by  the  16 
&  17  Vict.  c.  99.  This  act  was  soon  followed  by  the  20  & 
21  Vict.  c.  3,  which  enacted  that  no  person  should  be  sen- 
tenced to  transportation,  and  th£|.t  persons  who,  if  the  act 
had  not  passed,  might  have  been  sentenced  to  transportation, 
should  be  liable  to  be  sentenced  "to  be  kept  in  penal  ser- 
vitude." 

It  could  not  be  disputed  that  penal  servitude  would  have 
been  a  proper  sentence  if  the  respondents  had  been  tried  in 
England,  and  the  doubt  thrown  upon  the  validity  of  such  a 
sentence  in  the  colony  arises  upon  the  question  whether  the 
words  "now  in  force"  in  the  12  &  13  Vict.  c.  96,  allow  of 
the  application  in  the  colonies  of  the  punishment  substituted 
in  England  for  that  in  force  when  the  act  passed. 

On  this  question  their  Lordships  think  that,  although  the 
Imperial  act  abolishing  transportation  does  not  in  terms  in- 
clude the  colonies,  it  is  applicable  to  them  with  respect  to 
the  sentences  to  be  passed  on  persons  convicted  in  the  colo- 
nies of  offences  only  triable  there  by  virtue  of  the  Admi- 
ralty jurisdiction  conferred  by  the  Imperial  act  on  colonial 
courts.  Such  offences  might  oe  tried,  after  that  act,  either 
in  England  or  the  colonies,  and  the  Legislature  clearly  ex- 
pressed its  intention  that  the  punishment  should  be  the  same, 
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wherever  the  trial  might  take  place.  This  *general  [301 
intent  and  policy  should,  therefore,  govern  the  construction 
of  the  acts,  unless  it  plainly  appears  from  the  language  of 
the  later  statute  that  tne  Legislature  meant  to  change  it. 

The  words  "now  in  force,"  in  the  original  act,  no  doubt 
apply  in  terms  to  the  existing  law.  But  the  latter  part  of 
tne  section,  directing  that  the  punishment  should  be  the 
same  as  it  would  have  been  if  the  offence  ''  were  inquired  of, 
tried,  and  adjudged  in  England,"  show  with  distinctness 
that  the  Imperial  Legislature  was  conferring  power  upon 
the  colonies  to  try  offences  properly  cognizable  in  England, 
with  the  consequences  which  would  have  attended  a  trial 
there.  The  punishment  was  accordingly  directed  to  be  the 
same  as  it  would  have  been  by  the  existing  law  if  the  of- 
fence had  been  tried  in  England.  / 

When  the  Imperial  Legislature  altered  that  law,  and  sub- 
stituted penal  servitude  for  transportation,  it  is  reasonable 
to  suppose  that  the  alteration  was  intended  to  embrace  sen- 
tences for  offences  tried  in  the  colonies  under  the  special 
jurisdiction  conferred  by  the  12  &  13  Vict.,  since  there  is 
no  trace  of  any  intention  on  the  part  of  the  Legislature  to 
change  the  policy  of  that  act,  which  orders  these  sentences 
to  be  passed  according  to  the  law  of  England. 

This  construction  creates  no  conflict  between  Imperial  and 
colonial  authority,  and  in  no  way  affects  the  rights  and 
privileges  of  the  colonial  legislatures.  It  simply  aflSrms 
that  the  Imperial  statute  which  gave  the  courts  of  the  colo- 
nies, quoad  offences  committed  upon  the  seas  beyond  their 
territorial  limits,  a  jurisdiction  which  their  own  llegislatures 
could  not  confer,  was  altered  by  a  subsequent  Imperial  act. 

Their  Lordships  therefore  see  no  reason  for  disagreeing 
with  the  judges  who  advised  the  Chief  Justice  that  a  sen- 
tence of  penal  servitude  might  be  passed  upon  the  resppn- 
dents. 

The  only  question  argued  at  the  bar,  on  behalf  of  the  re- 
spondents, related  to  the  manner  of  executing  this  sentence 
in  the  colony,  and  must  now  be  considered. 

At  the  passing  of  the  act  conferring  Admiralty  jurisdic- 
tion on  the  colonies  ^12  &  13  Vict.),  the  punishment  for 
manslaughter,  according  to  English  law,  was,  as  already 
stated,  transportation,  or  imprisonment  with  hard  labor  for 
four  years. 

The  17th  section  of  the  Imperial  act  (5  Greo.  4,  c.  84), 
which  *con8olidates  the  earlier  acts  relating  to  trans-  [302 
porta  tion,  recognized  the  power,  tlien  existing  in  some  colo- 
nies, to  transport  offenders ;  and  by  the  4th  section  of  the 
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Imperial  act,  passed  in  the  following  year  (6  Geo.  4,  c.  69), 
the  King  was  empowered,  by  an  order  in  Council,  to  author- 
ize governors  of  colonies  to  appoint  places  to  which  offen- 
ders sentenced  in  the  colonies  to  transportation  should  be 
sent. 

The  colonial  acts  of  New  South  Wales,  which  then  in- 
cluded Victoria  (afterwards  made  applicable  to  the  new 
colony  by  the  14  Vict.  No.  49),  show  tnat  an  order  in  Coun- 
cil was  issued  by  the  King  under  the  last-mentioned  statute, 
and  that  provision  was  made  by  the  Colonial  Legislature  for 
carrying  sentences  of  transportation  into  execution :  see  7 
Geo.  4,  No.  5 ;  11  Geo.  4,  No.  12 ;  3  Will.  4,  No.  3. 

But  the  same  difficulty  of  carrjring  into  execution  sen- 
tences of  transportation  was  experienced  in  the  colonies  as 
existed  in  England,  and  accordingly  by  the  New  South 
Wales  Act  (11  Vict.  c.  34),  it  was  enacted,  whilst  continu- 
ing the  sentence  of*  transportation,  that  in  lieu  thereof  of- 
fenders might  be  sentenced  to  be  kept  to  hard  labor  on  roads 
or  public  works. 

Such  was  the  state  of  the  colonial  law  relating  to  trans- 
portation when  the  Admiralty  jurisdiction  to  try  offenders 
was  conferred  on  colonial  courts  (12  &  13  Vict.),  and  there 
would  seem  to  be  no  sufficient  reason  for  saying,  if  a  sen- 
tence of  transportation  had  then  been  awarded  in  tiie  colony, 
that  its  execution  should  have  been  transferred  to  the  Eng- 
lish authorities.  The  direction  in  the  act  that  the  punish- 
ment should  be  the  same  as  if  the  trial  had  been  in  England 
is  satisfied  by  holding  that  the  nature  of  the  sentence  must  be 
the  same,  it  could  nardly  have  been  intended,  if  the  sen- 
tence were  imprisonment,  that  the  offender  should  be  sent 
to  England  to  oe  confined  in  an  English  gaol ;  or  that  the 
provisions  relating  to  transportation  from  England,  which 
include  power  to  imprison  m  English  gaols  (see  6  Geo.  4, 
c.  84,  ss.  18,  19),  should  be  put  in  force. 

When  the  law  of  England  abolished  transportation,  and 
substituted  for  it  penal  servitude,  the  latter,  as  already 
stated,  became  a  sentence  which  might  be  lawfully  passed 
hy  the  colonial  courts  when  acting  under  their  Admiralty 
criminal  jurisdictiouw 

303]  *Tlie  argument  for  the  respondents  came  to  this :  that 
there  being  no  such  punishment  as  ''penal  servitude,"  eo 
nomine^  in  Victoria,  such  a  sentence  could  be  carried  into 
execution  only  in  accordance  with  the  disciplinary  regula- 
tions of  the  Euglish  statutes,  and  if  those  regulations  were 
not  applicable,  that  it  could  not  be  carried  into  effect  at  all. 

It  was  said  tliat  the  6th  clause  of  the  Imperial  act  (10  & 
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17  Vict.),  which  for  the  first  time  introduced  penal  servitude 
as  a  substitute  for  transportation,  was  applicable  to  colonial 
sentences.  This  section  enacts  that  persons  sentenced  to 
penal  servitude  may  be  confined  in  such  prison  or  place  in 
the  United  Kingdom  or  in  Her  Majesty's  dominions  oeyond 
seas,  as  a  Secretary  of  State  may  direct.  The  Supreme 
Court  yielded  to  this  contention,  and  held  that  without  a 
preliminary  order  of  a  Secretary  of  State  appointing  the 
prison  or  place  where  the  labor  was  to  be  performed,  the 
sentence  could  not  be  put  into  execution. 

The  question  is  not  free  from  difficulty ;  but  their  Lord- 
ships, on  the  whole,  think  that  the  directions  in  the  6th 
clause  form  no  part  of  the  sentence.  They  are  not  contained 
in  the  section  of  the  act  defining  the  nature  of  the  sentence, 
nor  are  they  embodied  in  it  when  judicially  pronounced.  It 
appears  to  them  that  these  provisions  relate  only  to  the 
manner  of  its  execution  and  to  matters  of  administration, 
and  therefore  need  not  be  resorted  to  in  the  case  of  sentences 
passed  in  the  colonies,  which,  in  their  view,  may  be  carried 
into  effect  in  accordance  with  the  procedure  provided  by 
them. 

It  is  then  said  that  no  legislative  provision  has  been  made 
in  the  colony  for  executing  this  sentence.  Supposing  this 
were  so,  and  that  a  sentence  of  penal  servitude  had  been  ab- 
solutely new  in  the  colony,  it  could  by  no  means  follow 
after  the  Imperial  Legislature  had  directed  such  a  sentence 
to  be  awarded,  that,  when  passed,  it  might  be  treated  as  null, 
because  no  means  had  previously  been  provided  there  for 
carrying  it  into  effect.  ^ 

But,  on  behalf  of  the  Attomey-Greneral,  it  is  urged  that 
means  do  exist  in  the  colony  for  executing  an  analogous  sen- 
tence, which  are  adapted  to  executing  that  of  penal  servi- 
tude. 

The  Imperial  act,  which  substitutes  penal  servitude  for 
transportation,  defines  or  describes  the  sentence  only  by  the 
following  *terms:  that  the  offender  "be  kept  in  penal  [304 
servitude ;"  "  kept, ' '  of  course,  implies  detention,  and ' '  penal 
servitude"  compulsory  labor.  This,  then,  is  the  nature  of 
the  sentence. 

The  Colonial  act  (11  Vict.  c.  34),  provides  that  in  lieu  of 
transportation  offenders  may  be  sentenced  to  be  kept  to 
hard  labor  on  roads  or  public  works ;  and  now,  by  the 
Criminal  Law  Consolidation  Act  (27  Vict.  No.  233),  trans- 
poi-tation  is  virtually  abolished  in  the  colony,  and  detention 
and  keeping  to  hard  labor  on  public  works  at  places  to  be 
appointed  fur  that  purpose  is  substituted  for  it  (sect.  291). 
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By  the  Statute  of  Graols,  1864,  the  Grovernor  in  Council 
may  appoint  places  in  Victoria  at  which  offenders  under 
such  a  sentence  of  detention  shall  be  detained  and  kept  to 
hard  labor  (sect.  4),  and  it  is  directed  that  all  gaols  and 
hulks  shall  be  under  the  charge  and  direction  of  the  sheriff, 
or  such  other  officer  as  the  Governor  may  appoint  (sect.  8). 
By  a  later  act  (the  Statute  of  Gkiols  Amendment  Act,  1871), 
the  8th  section  of  the  former  act  is  repealed,  and  the  Grov- 
ernor in  Council  is  empowered  to  appomt  an  Inspector-Gen- 
eral of  Penal  Establishments,  who  was  to  have  the  charge 
and  direction  of  all  gaols  and  hulks,  with  power  to  remove 
prisoners  under  sentence  from  one  gaol  to  another.  This 
Btatutorv  officer  was  invested  with  the  powers  which  before 
belonged  to  the  sheriff. 

Moreover,  by  a  recent  Imperial  statute,  the  Colonial  Pris- 
oners Removal  Act,  1869,  which  in  effect  authorizes  inter- 
colonial transportation,  it  is  enacted  that  prisoners,  "under 
sentence  of  transportation,  imprisonment,  or  penal  sevitude," 
may  be  removed  under  certain  conditions  and  regulations, 
and  by  agreeipent  between  any  two  colonies,  from  one 
colony  to  the  other,  for  the  purpose  of  undergoing  their 
sentence  in  the  other  colony.  This  statute  recognizes  "penal 
servitude"  as  a  punishment  existing  in,  at  least,  some 
colonies,  and  places  it  in  the  same  category  with  "transpor- 
tation and  imprisonment." 

In  the  result,  it  appears  to  their  Lordships,  upon  a  review 
of  the  above-mentioned  acts  of  the  Imperial  and  Colonial 
Legislatures,  that  sentences  of  penal  sevitude,  in  other 
words,  of  detention  and  compulsory  service,  may  be  carried 
into  execution  in  the  colony ;  and,  therefore,  that  the  return 
305]  of  the  Inspector-General  *that  he  detained  the  respon- 
dents by  virtue  of  the  sentence  passed  upon  their  conviction 
"for  the  cause  and  to  the  end  that  they  may  undergo  such 
sentence,"  is  sufficient. 

But  if  this  were  not  so,  and  if  the  judges  of  the  Supreme 
Court  were  right  in  holding  that  an  order  of  the  Secretary 
of  State  was  necessary,  their  Lordships  think  they  erred  in 
setting  the  prisoners  at  large.  In  anv  event,  some  time  must 
have  elapsed  after  the  sentence  had  been  passed  before  such 
an  order  could  be  obtained,  during  which  the  prisoners  must 
have  been  necessarily  detained  by  the  Inspector-General,  as 
the  statutorv  sheriff ;  and  in  any  view  of  the  case,  the  court 
should,  in  their  opinion,  have  remanded  the  prisoners  to  his 
custody,  to  give  the  opportunitv  for  an  application  to  the 
Secretary  of  State  for  the  order  the  court  thought  necessary. 
The  prisoners  who  had  been  convicted  of  felojiy,  ought  not 
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to  have  been  set  at  large  during  the  term  of  their  sentence, 
until  it  was  clear  that  no  lawful  means  of  executing  it  could 
be  found :  Ex  parte  Krans  (*) ;  Parker' s  Case{^), 

The  case  of  Jiex  v.  AUen  (")  was  exceptional  in  its  circum- 
stances ;  the  prisoner  had  been  tried  by  a  court  martial  in 
India,  and  when  he  had  been  brought  to  England  nnder  an 
invalid  warrant,  there  seemed  to  be  no  lawful  way  of  carry- 
ing the  sentence  into  effect. 

Por  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  order  under  appeal. 

Attorneys  for  the  appellant :  Messrs.  Freshflelds  &  WiV- 
liams. 
Attorneys  for  the  respondents :  Messrs.  Stoneham  &  Legge. 

(»)  1  B.  &  C,  268.  O  6  M.  A  W.,  82.  («)  8  E.  A  K,  888. 


[Law  Reports,  6  Privy  Council  Cases,  819.] 
J.C.(»).,  March  17,  18,  1875. 

*The  Cobequid  Marine  Insurance  Company,  Defen-  [319 
dants ;  and  Barteaux,  Plaintiff. 

ON   APPEAL   FBOM   THE    SUPREME    COUBT    OF   HALIFAX,    NOVA   SCOTIA. 
Marine  Insurance — Power  of  the  Master  to  aell — Total  Lon, 

The  master  of  a  yessel  has  no  power  to  sell  her  so  as  to  affect  the  insurers,  except 
under  circumstances  of  stringent  necessity;  such  circumstances  as,  after  sufficient 
examination  of  her  condition,  after  every  exertion  in  his  power,  within  the  means  at 
his  disposal,  to  extricate  her  from  peril  or  to  raise  funds  for  the  repair,  leave  him  no 
alternative  but  to  sell  her  as  she  is. 

Rule  made  absolute  (reversing  the  order  of  the  Supreme  Court)  for  a  new  trial,  on 
the  ground  that  the  verdict  in  favor  of  the  insured  was  against  the  weight  of  the  evi- 
dence as  to  the  necessity  for  sale. 

The  action  in  which  this  appeal  arose  was  brought  by  the 
respondent  to  recover  $4,000  and  interest  npon  a  policy  of 
insurance  effected  with  the  appellants  in  the  sum  of  $4,000 
upon  the  brigantine  Foyle,  valued  at  $8,000,  for  12  months, 
that  is  to  say,  from  the  23d  of  June,  1868,  at  noon,  until  the 
23d  day  of  June,  1869. 

The  writ  and  declaration  were  issued  on  the  lOth  of  Au- 
gust, 1870,  and  contained  two  counts  on  the  policy  for  a  total 
loss,  and  a  common  money  count  for  interest. 

Pleas :    Firstly,  a  denial  of  the  making  of  the  policy ; 

(})  Present:  Sir  Jamks  W.  Colvile,  Sir  Barnes  Peacock,  Sib  Montague  E.  Smith, 
Sir  Robert  P.  Collier,  and  Sir  Henry  S.  Keating. 

12  Eng.  Rep.  26 
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secondly,  that  no  proof  of  the  alleged  loss  and  the  respon- 
dent's interest  in  the  vessel  was  ever  given  to  the  appellants, 
as  required  by  the  policy ;  thirdly,  that  the  vessel  was  not 
lost  by  the  perils  insured  against,  or  any  or  either  of  them  ; 
fourthly,  that  the  respondent  was  not  interested  in  the  vessel 
to  the  amount  of  all  the  insurance  thereon  as  alleged ;  fifthly, 
that  the  alleged  loss  was  caused  by  the  fraud  and  negligence 
of  the  respondent  and  his  servants,  and  not  by  the  perils  of 
the  sea  as  alleged;  and,  sixthly,  that  the  appellants  were 
not  indebted  as  alleged. 

3201  *The  cause  was  on  trial  before  the  Chief  Justice  of 
the  Supreme  Court  of  Halifax  and  a  jury,  on  the  11th  of 
October,  1871.  At  the  trial  the  appellants  admitted  the 
making  of  the  policy,  that  preliminarjr  proof  was  given  to 
the  appellants  as  required  by  the  policy,  and  also  that  the 
respondent  was  interested  in  the  vessel. 

The  effect  of  the  evidence  adduced  is  stated  in  the  judg- 
ment of  their  Lordships  given  below. 

The  Chief  Justice  directed  the  jury  as  follows:  "  .  .  .  . 
The  want  of  a  notice  of  abandonment  could  only  be  excused 
by  the  necessity  of  the  sale,  if  that  necessity  existed.  This 
was  a  point  of  a  good  deal  of  nicety,  which  I  would  reserve, 
if  the  defendant's  counsel  desired  it,  for  the  consideration  of 
the  court.  The  main  question  was  the  alleged  necessity  for 
the  sale,  and  the  jury  must  look  with  a  sharp  and  jealous 
eye  at  a  transaction  marked  by  many  unusual  and  suspicious 
circumstances.  There  was  no  evidence  of  a  fraudulent 
stranding.  A  resident  would  have  avoided  the  shoal,  but  it 
was  not  on  the  chart,  and  it  was  unknown  to  the  master. 
Being  competent  to  command  the  ship,  his  ignorance  or  want 
of  caution  in  this  matter  afforded  no  defence  to  the  under- 
writers. But  being  on  shore,  had  he  exerted  himself  with 
rules  sufficient  promptitude  and  enerjgy  ?  I  here  cited  the 
of  law  as  laid  down  in  Arnold,  and  in  our  own  decisions, 
and  put  it  to  the  jury  whether  the  master  ought  to  have 
been  content  with  the  discharge  of  only  ten  tons  of  coal  on 
the  16th,  and  should  not  have  called  in  on  that  and  the  suc- 
ceeding day  a  body  of  the  miners  or  other  men  in  the  neigh- 
borhood, and  attempted,  by  their  aid,  what  the  purchasers 
actually  effected.  The  jury  should  consider,  too,  whether 
the  holding  of  the  sale  on  a  day  sooner  than  was  at  first  in- 
tended was  a  bona  fide  and  honest  act,  or  was  the  result  of 
any  contrivance  or  collusion. 

''The  survey  also  had  been  hurriedly  and  incautiously 
drawn  ;  all  these  facts,  on  which  I  forbore  to  give  any  opin- 
ion, were  to  be  taken  into  account.     Tlicre  was  no  proof  of 
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the  vessel  having  been  overvalued  or  over-insured,  and  the 
master  disclaimed  any  interest  in  the  purchase.  Still,  if  he 
had  precipitated  the  sale  from  want  oi  firmness  or  of  judg- 
ment, this  was  one  of  the  cases  Vhere  the  owners  must  suffer 
from  it.  He  could  sell  his  own  (Quarter,  *but  not  the  [321 
other  three  quarters,  so  as  to  bind  the  insurers,  unless  an 
extreme  overmastering  necessity,  a  moral  necessity,  for  the 
sale  had  been  shown  to  the  satisfaction  of  the  jury." 

The  jury  found  a  verdict  for  the  respondent  for  $3,526,  be- 
in^  $4,000,  the  amount  of  the  policy  of  insurance  less  $474, 
being  one  half  of  the  net  proceeds  of  the  sale. 

On  the  14th  of  October,  1871,  the  appellant  -company  ob- 
tained a  rule  nisi  for  a  new  trial  on  the  grounds  of  misdirec- 
tion, that  the  verdict  was  against  law  and  evidence,  and  for 
the  improper  rejection  of  evidence.  On  the  argument  of  the 
rule,  on  the  8th  of  February,  1873,  the  Supreme  Court  (Young, 
C.  J.,  Ritchie,  Des  Barres,  JJ.,  Wilkins,  J.,  dissenting),  gave 
judgment  dischargicfg  the  same. 

Mr.  Watkin  Wuliams^  Q.C.,  and  Mr.  Wood  Hillj  for  the 
appellant  companv :  This  is  not  a  case  of  constructive  total 
loss  at  all ;  even  if  it  were,  the  sale  is  not  justifiable,  in  the 
absence  of  notice  of  abandonment.  There  was  no  evidence  of 
a  total  loss.  It  was  not  clearly  put  to  the  jury  whether  the 
master  could  by  means  within  his  reach,  and  which  he  could 
reasonably  use,  have  extricated  his  vessel,  and  they  were  led 
to  suppose  that  even  if  he  sold  without  first  exhausting  those 
means,  the  sale  might  still  be  justified  bv  necessity.  It  is  a 
fallacious  test  to  propose,  whether  the  sale  was  beneficial  for 
all  concerned.  The  jury  ought  to  have  been  directed  that 
the  true  question  was  wnether  the  vessel  under  the  circum- 
stances was  in  such  a  condition,  taking  all  things  together, 
that  it  was  not  worth  while  to  pursue  her  any  further,  or  to 
make  any  further  attempt  to  save  her,  with  a  view  to  recov- 
ering her  and  restoring  her  as  a  sea-going  ship,  or  that  the 
assured  would  have  been  justified  in  abandoning  her  and 
giving  up  all  further  intention  of  extricating  her  from  her 
position. 

Mr.  Cohen^  Q.C.,  and  Mr.  Orantham^  for  the  respondent: 
If  a  vessel  is  placed  by  the  perils  of  the  sea  in  such  a  posi- 
tion that  the  master  has  implied  authority  to  sell  her  so  as  to 
convey  a  good  title  to  the  purchaser,  and  acts  honafide^  the 
insuix^rs  are  bound.  This  is  a  case  of  absolute,  not  construc- 
tive total  loss.  The  '^necessity  for  sale  depends  on  the  [322 
evidence  of  the  circumstances  existing  at  tne  time  of  the  sale, 
not  of  what  happens  after  the  event.     They  cited  The  Kar- 
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Tiak  Q) ;  Australasian  Steam  Namgation  Co,  v.  Morse  (') ; 
Anderson  v.  Morwe  (*) ;  lonides  v.  Universal  Marine  Asso- 
ciation {*)  ;  Dent  v.  Smith  (*). 

A  new  trial  should  not  b^  granted  unless  the  verdict  is 
clearly  peirerse.  The  sale  being  necessary  and  in  the  inter- 
est of  all  parties,  passed  the  property  in  the  ship,  and  a  total 
loss  to  the  insured  resulted:  I^arnworth  v.  Hydei^) ;  Barker 
V.  Janson  (').  They  referred  also  to  Phillips'^  Law  of  Insur- 
ance, vol.  ii.,  p.  248,  249,  as  to  the  power  of  the  master,  sec. 
1624,  and  as  to  the  elBfect  of  the  survej^or's  report,  sec.  1589; 
Dixon  V.  Sadler  {^\\  Parsons  on  Shipping,  vol.  i.,  p.  68, 
sect.  4,  ch.  8,  and  tne  case  of  the  brig  Saraa  Ann(^\  referred 
to  in  the  note ;  also  cases  therein  referred  to :  Ship  Forti- 
tude r)\  Hayman  v.  MovZton{^^)\  Gordon  v.  Mass.  Fire 
and  Marine  Insurance  Company  {'*)\  Arnold  on  Insurance 
[2d  ed.],  p.  1104 ;  and  The  Australia  {"). 

Mr.  Watkin  Williams^  Q.C.,  in  repljr,  referred  to  the  Af- 
rican Merchants  Company  v.  Harper  recently  before  the 
Exchequer  Chamber  (") ;  Beimer  v.  Ringrove  (") ;  Navone  v. 
Haddon  (")  Parsons  on  Marine  Insurance,  vol.  ii.  [ed.  1868], 
pp.  145,  147. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  Henry  S.  Keating  :  This  was  an  action  brought  in 
Nova  Scotia  upon  a  policy  of  insurance  effected  with  the 
present  appellants  in  favor  of  the  respondent.  It  was  a  time 
policy  for  twelve  months  upon  a  vessel  called  the  Foyle,  which 
was  acomparatively  new  vessel,  being  only  three  years  old,  and 
323]  carrying  somewhere  about  400  tons.  *The  plaintiffs  in 
the  action  below  sought  to  make  the  insurers  liable  upon  the 
ground  of  a  total  loss,  and  the  total  loss  relied  upon  was  the 
sale  of  the  vessel  under  circumstances  which,  it  was  said, 
iustilied  that  sale,  and  so  occasioned  to  the  owners  a  total 
loss  of  the  ship. 

The  cause  was  tried  before  the  Chief  Justice  of  the  Su- 
preme Court  of  Halifax,  and  he  directed  the  jury  that  in 
order  to  justify  the  sale  it  was  necessary  that  an  urgent  ne- 
cessity for  such  sale  should  be  shown ;  and  he  left  the  ques- 
tion, accompanied  by  some  strong  remarks  on  the  facts,  as 

(')  Law  Rep.,  2  P.  C,  50G.  (»)  2  Sumner,  206,  215  :  affirmed  on 

n  Low  Rep.,  4  P.  C,  222.  appeal,  13  Pet.  287. 

(»)  Law  Rep.,  10  C.  P.,  68-70.  ('")  3  Sumner,  228. 

(^)  22  L.  J.  (C.P.),  174.  (»)  5  Esp.,  65. 

(*)  Law  Rep.,  4  Q.  B.,  414.  ('»)  2  Pickerins:,  262. 

(•)  84  L.  J.  (C.P.),  207,  210.  (")  13  Moo.  P.  C,  132, 

O  Law  Rep.,  3  C.  P.,  303.  (")  Unreported. 

O  5  M.  <fc  W.,  414.  ('»)  C  Ex.,  263. 

('«)  9  C.  B.,  80. 
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to  whether  that  necessity  existed.  A  verdict  was  found  for 
the  plaintiff.  Their  Lordships  do  not  think  it  necessary  to 
inquire  into  the  way  in  which  the  verdict  was  afterwards 
settled  npon  the  figures,  because  the  verdict  was  only  ques- 
tioned in  the  Supreme  Court  upon  the  ground,  first,  that  the 
Chief  Justice  had  misdirected  the  jury,  and  next,  that  the 
verdict  as  found  for  the  plaintiff  was  against  the  weight  of 
the  evidence  in  the  case.  The  whole  court  were  of  opinion 
that  there  was  no  ground  for  imputing  misdirection  in  the 
charge  of  the  Chiei  Justice  to  the  jury,  and  in  that  opinion 
their  Lordships  concur.  But  the  majority  of  the  court  were 
of  opinion  that  the  verdict  of  the  jury  was.  so  far  justified 
by  tne  evidence  that  they  refused  to  grant  a  new  trial  upon 
the  ground  that  the  verdict  was  against  the  weight  of  the 
evidence,  and  discharged  a  rule  obtained  for  such  new  trial. 
One  member  of  the  court  took  an  opposite  view,  and  the 
appeal  comes  up  here  as  to  how  far  the  majority  of  the 
court  was  right  m  refusing  a  new  trial  upon  the  ground  that 
the  verdict  was  against  the  weight  of  the  evidence  in  the 
case. 

With  reference  to  the  law  upon  the  subject,  there  seems 
now  to  be  no  doubt  whatever ;  and  it  cannot  be  questioned 
that  the  master,  under  circumstances  of  stringent  necessitv, 
may  effect  a  sale  of  the  vessel  so  as  thereby  to  affect  the 
insurers.  That  he  can  only  do  so  in  cases  of  such  stringent 
necessity  has  been  laid  down  in  a  great  variety  of  cases  un- 
necessary more  particularly  to  be  referred  to,  as  they  are  well 
summarized  in  the  work  of  Mr.  Parsons  at  p.  147,  where  he 
also  takes  the  distinction  between  the  rule  that  a  sale  is 
justified  by  stringent  necessity  only,  and  what  was  some- 
times supposed  to  be  a  rule,  that  the  sale  would  be  *jus-  [324 
tified  if  made  under  circumstances  that  a  prudent  owner  un- 
insured would  have  made  it.  He  distinguishes  between  the 
two,  and  establishes  upon  satisfactory  authority  that  whilst 
what  a  prudent  owner  would  have  done  under  the  circum- 
stances if  uninsured  may  illustrate  the  question  as  to  how 
far  there  was  a  stringent  necessity  for  selling,  yet  that  the 
rule  is  that  there  must  be  a  stringent  necessity.  In  Arnold 
on  Insurance  the  circumstances  tnat  will  justify  the  master 
in  selling  seem  to  be  well  and  clearly  put,  and  to  be  quite 
borne  out  by  the  authorities  that  are  cited  in  support.  Mr. 
Arnold  says : 

"The  exercise,  however,  of  this  power" — that  is,  the 
power  of  the  master  to  sell — '*is  most  jealously  watched  by 
the  English  courts,  and  rigorously  confined  to  cases  of  ex- 
treme necessity.     Such  a  necessity,  that  is,  as  leaves  the 


206  CASES  IN  THE  PRIVY  COUNCIL.  [L.  R. 

1875  Cobequld  Marine  Insurance  Co.  v.  Barteaaz.  J.C. 

master  no  alternative,  as  a  prudent  and  skilful  man  acting 
bona  fide  for  the  best  interests  of  all  concerned,  and  with  the 
best  and  soundest  judgment  that  can  be  formed  under  the  cir- 
cumstances, except  to  sell  the  ship  as  she  lies ;  if  he  come  to 
this  conclusion  hastily,  either  without  sufficient  examination 
into  the  actual  state  of  the  ship,  or  without  having  previ- 
ously made  every  exertion  in  ins  power  with  the  means 
then  at  his  disposal  to  extricate  her  from  the  jyeril,  or  to 
rai^e  funds  for  the  repair,  he  will  not  be  justified  in  selling, 
even  although  the  danger  at  the  time  appear  exceedingly 
imminent" 

That  seems  to  be  the  true  rule  to  apply  in  these  cases 
where  it  is  most  important  to  confine  withm  strict  limits  the 
powers  of  a  master  to  sell  the  ship. 

Now,  applying  that  rule  to  the  circumstances  of  the  pres- 
ent case,  their  Lordships  come  to  the  conclusion  that  this 
case  ought  to  undergo  a  further  inquiry. 

It  seems  that  this  vessel,  the  Foyle,  being  at  a  place  called 
Lingan,  in  Nova  Scotia,  shipped  a  cargo  of  coals  to  the 
amount  of  420  tons ;  but  that  quantity  being  too  great  to 
admit  of  her  passing  over  the  bar  of  the  port,  she  was  light- 
ened, and  having  passed  the  bar,  again  reshipped  the  coals 
which  had  been  taken  out  of  her.  On  the  16th  of  June,  1869, 
at  11  A.M.,  she  weighed  her  anchor,  and  in  about  thirty 
minutes  afterwards  ran  upon  a  reef  or  ledge  off- the  southern 
head  of  Lingan  Bay,  at  a  distance  of  about  300  yards  from 
325]  the  shore,  about  three  miles  from  Lingan,  and  *about 
a  mi|e  from  a  place  called  Bridgport.  It  is  material  to  con- 
sider the  neighborhood  of  that  place,  because  that  was  a 
place  from  which  it  appears  clearly  on  the  evidence  assist- 
ance could  liave  been  ootained.  Having  run  upon  this  reef, 
the  captain  at  first  signalled  for  the  tuff-boatat  Lingan  ;  the 
tug  came  out  and  attempted  to  haul  the  vessel  &om  the 
reef,  but  the  hawser  parted.  Having. repaired  that  hawser, 
it  parted  a  second  time.  The  hawser  having  parted  a  sec- 
ond time,  the  master  of  the  tug,  who  was  called  as  a  witness, 
seems  to  have  given  very  good  advice,  namely,  that  the  ship 
should  be  lightened  in  order  that  further  efforts  should  be 
made.  The  captain  of  the  Foyle  appears  to  have  acted  upon 
that  advice  to  a  certain  extent,  for  about  10  tons  were  taken 
out  of  the  vessel  by  the  crew,  and  they  worked  at  it  up  to 
about  9  o'clock  that  n^ht.  Whether  that  was  a  sufficient 
quantity  or  an  insuincient  quantity  does  not  become, 
perhaps,  in  the  result,  very  material.  That  was  the  only 
quantity  that  was  got  out  up  to  that  period.  The  master 
afterwards  became  anxious,  because  he  was  told  that  if  the 
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wind  shifted  to  the  north  he  would  be  in  great  peril.  At 
6  A.M.  on  the  17th,  he  went  on  shore,  and  between  10  and 
11  A.M.  brought  off  three  persons  to  make  a  survey  of  the 
vessel,  and  what  is  called  a  survey  was  thereupon  made. 
The  surveyors  agreed  that  the  vessel  should  be  condemned, 
and  at  first  were  of  opinion  that  the  sale  might  be  delayed 
until  the  18th,  but  they  seemed  suddenly  to  have  changed 
that  opinion  and  to  have  thought  that  the  sale  ought  to  take 
place  on  the  17th,  and  with  a  view  to  that  sale  they  drew  up 
the  form  of  their  survey.     They  stated,  that  having 

'*  Carefully  and  particularly  inspected,  examined,  and 
surveyed  the  said  vessel,  we  find  tnat  the  said  vessel  lies 
stranded  off  the  head  of  Lingan  Bay,  exposed  to  the  storms 
of  the  Atlantic,  making  water,  lying  on  a  reef,  and  in  a  very 
dangerous  position,  considerably  hogged  on  the  port  side, 
badly  strained,  rolling  heavily  on  her  bilge.  We  also  find 
that  the  said  vessel  lies  in  such  a  dangerous  position  that 
should  the  wind  happen  to  change  and  blow  from  the  north- 
east^ south-east  or  east,  she  would  probably  go  to  pieces  im- 
mediately;" 
and  they  recommend  a  sale  to  take  place  the  same  day. 

*Now,  in  deciding  the  question  how  far  the  verdict  [326 
was  or  was  not  against  the  weight  of  the  evidence,  Mr.  Cohen 
would  seem  to  be  justified  in  saying  that  the  case  as  made 
upon  the  part  of  the  plaintiff  should  alone  be  looked  at,  as 
he  was  entitled  to  assume  that  the  jury  might  possibly  have 
believed  the  case  on  the  part  of  the  plaintiff  and  utterly  dis- 
believed all  the  witnesses  on  the  part  of  the  defendant,  even 
though  no  proof  is  furnished  that  would  justify  a  conclusion 
that  such  was  the  case.  But  even  looking  only  to  the  case 
of  the  plaintiff,  and  the  evidence  given  upon  his  part,  it  ap- 
pears to  their  Lordships  that  this  report  of  the  surveyors 
was  manifestly  incorrect,  and  indeed  wholly  unfounded. 
There  is  no  evidence  that  the  ship  was  "making  water ;"  or 
that  she  was  "considerably  hogged  on  the  port  side,"  or 
hogged  at  all;  or  that  she  was  "badly  strained,"  indeed 
the  reverse  was  the  case ;  and  it  is  of  great  importance  to  ob- 
serve that  these  statements  as  to  the  vessel  tvere  statements 
of  facts  which  ought  to  have  been  apparent  to  the  eye  of  the 
master  himself  how  far  they  were  correct  or  the  reverse,  as  he 
states  that  he  was  present  when  the  vessel  was  surveyed  by 
the  surveyors,  and  ne  says,  "I  saw  no  pumping,  I  did  not 
know  that  she  had  suffered  any  injury."  In  that  lie  was 
g^uite  right,  because  in  fact  the  vessel  had  not  suffered  any 
injury,  and  there  was  no  necessity  for  pumping  because  the 
ship  had  made  no  water. 
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Now,  in  judging  of  the  question  how  far  the  sale  was  justi- 
fied by  stringent  necessity,  of  course  the  state  of  the  vessel — 
that  is,  not  the  reported  state,  but  the  true  state  of  the  vessel, 
becomes  an  important  element  for  consideration.  Here  the, 
vessel  was  in  fact  uninjured,  as  the  master  must  or  ought 
to  have  known,  and  yet  with  the  exception  of  taking  a  very 
small  quantitv  of  her  cargo  out  and  hauling  upon  the  kedge 
which  he  could  not  have  supposed  would  be  of  any  effect, 
he  seems  to  have  done  notmng  between  the  16th  and  the 
sale,  although  it  does  not  appear  that  all  the  means  subse- 
quently used  bv  the  purchasers,  which  floated  her  within  a 
few  hours,  mignt  not  have  been  equally  made  available  by 
himself  for  the  same  purpose  had  ne  endeavored  to  obtain 
them.  As  to  the  state  of  the  weather,  there  is  a  conflict  of 
evidence  as  between  a  calm  and  a  breeze,  but  there  is  no 
327]  evidence  of  anything  *like  rough  weather,  and  whilst 
the  sale  was  going  on,  any  wind  that  existed  is  admitted  to 
have  gone  down. 

The  sale  took  place.  It  is  not  necessary  to  go  into  the 
particulars  of  the  sale.  The  sKip  was  sold  of  course  very 
much  below  her  value,  and  purchased  by  one  of  the  survey- 
ors, for  his  two  nephews,  who  quickly  took  the  means  neg- 
lected by  the  master  and  floated  her  substantially  uninjured 
in  a  few  hours. 

The  judges  who  formed  the  majority  of  the  court  upon 
this  occasion,  professed  themselves  unable  to  understand 
or  to  collect  from  the  evidence  why  further  efforts  had  not 
been  made. 

''In  the  light  of  these  facts  I  confess,"  says  the  learned 
judge  who  delivers  the  judgment,  which  must  be  taken  to 
be  the  judgment  of  the  whole  of  the  majoritv  of  the  court,' 
"  I  cannot  quite  understand  the  conduct  of  the  master,  nor 
why  he  did  not  pursue  the  course  subsequently  adopted  by 
the  purchasers  after  his  first  attempt  had  failed.  The  lighten- 
ing of  the  vessel  by  the  discharge  of  her  cargo  would  seem 
the  obvious  course  to  be  pursued,  and  this,  on  consultation 
with  the  master  of  the  tug,  was  determined  upon.  He  did 
indeed  employ  his  crew  for  a  time  in  doing  this ;  but  if  he 
really  considered  his  vessel  in  jeopardy,  and  Hall,  the 
master  of  the  tug,  had  told  him  to  get  the  coals  out  of 
her,  for  if  the  wind  came  from  the  north  he  would  lose 
her,  ought  he  not  to  have  sought  assistance  from  the  shore, 
which  he  could  have  obtained  as  easily  as  the  purchasers 
did  ?  If  I  were  asked  whether  in  my  opinion  the  master 
had  done  what  was  required  of  him  I  should  be  slow  in 
arriving  at  the  conclusion  that  he  had  resorted  to  all  the 
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measares  within  his  reach,  and  had  exerted  himself  with 
sufficient  promptitude  and  energy  so  as  to  justify  the  sale 
of  the  vessel." 

But  the  learned  judge  added  that  it  was  a  practical  matter 
for  the  consideration  of  the  jury. 

Now  their  Lordships  entirely  agree  with  the  learned  judge 
in  their  inability  to  discover  on  the  evidence  for  the  plaintiff 
himself  why  those  efforts  were  not  made ;  and  inasmuch  as 
to  justify  the  sale*  those  efforts  ought  to  have  been  made, 
there  seems  to  be  strong  reason  for  ascertaining  how  far  an- 
other jury  would  agree  in  the  ven^  sound  and  sensible  opin- 
ions expressed  by  the  majority  of  *the  court  themselves,  [328 
or  whether  they  would  coincide  in  the  view  taken  by  the 
former  jury. 

Of  course  their  Lordships  would  be  slow  to  advise  a  new 
trial  where  there  was  a  substantial  conflict  of  evidence.  In 
the  present  case  the  record  does  not  disclose  the  fact  whether 
the  Chief  Justice  expressed  himself  dissatisfied  with  the 
verdict.  It  does  not  state  the  fact  either  way,  that  he  ex- 
pressed himself  to  be  satisfiM  or  dissatisfied.  That  he  was 
not  perfectly  satisfied  with  the  verdict,  their  Lordships  can 
perhaps  collect  from  the  passage  just  read,  and  which  must 
be  taken  to  be  the  expression  of  the  opinion  of  the  Chief 
Justice  himself.  •  But  in  an  ordinary  case,  although  the  non- 
expression  of  the  dissatis&ction  upon  the  part  of  the  judge 
is  generally  looked  upon  as  forming  a  serious  obstacle  to 
ordering  a  new  trial,  yet  at  the  same  time,  if  it  is  plain  that 
the  evidence  was  such  that  there  is  ground  for  the  belief  that 
the  jury  really  *did  act  without  giving  that  weight  which 
they  ought  to  do  to  the  evidence  that  was  laid  before  them, 
there  is  no  reason  whatever  why  a  new  trial  in  the  interests 
of  justice  should  not  be  directed. 

In  this  case  it  would  be  too  much  to  say  that  there  was  no 
evidence  of  the  stringent  necessity  that  would  have  justified 
a  sale.  Had  there  been  no  evidence  there  would  have  been 
a  misdirection ;  but  their  Lordships  are  of  opinion,  having^ 
regard  to  the  evidence  given  of  the  absence  of  those  efforts' 
upon  the  part  of  the  master,  which  efforts  would  alone  jus- 
tify a  valid  sale — that  is,  a  sale  which  should  be  valid  as 
against  the  insurers — that  the  verdict  of  the  jury  as  given 
was  undoubtedl  V  against  the  weight  of  the  evidence.  The 
learned  judge  who  dissented,  Mr.  Justice  Wilkins,  states — 

"  That  he  gathered  from  the  opinion  expressed  by  a  ma- 
jority of  the  court,  that  had  the  respective  judges  who  com- 
posed it  been  on  the  jury  that  tried  the  cause,  they  would 
not  have  found  as* the  jury  found.     I  should  certainly,  had 
12  Eng.  Rep.  27 
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I  been  in  the  jury  box,  not  have  concurred  in  such  a  find- 
ing. My  opinion  is,  moreover,  that  wherever  such  a  senti- 
ment pervades  the  bench  in  relation  to  such  a  case  as  this, 
the  result  of  investigation  and  deliberation  that  induces  it 
ought  to  constitute  a  sufficient  ground  for  setting  the  ver- 
dict aside." 

329]  *It  is  not  necessary  to  pronounce  an  opinion  as  to 
how  far  that  does  or  does  not  lay  down  the  rule  too  broadly. 
It  is  sufficient  to  say  that  the  verdict  is  against  the  weight 
of  the  evidence.  The  rule  which  is  correctly  laid  down  in 
Arnold  seems  to  fit  this  case  so  completely  as  to  render  a 
new  trial  inevitable  upon  this  evidence : 

"If  the  master  come  to  the  conclusion  to  sell  hastily, 
either  without  sufficient  examination  into  the  state  of  the 
ship,  or  without  having  previously  made  every  exertion  in 
his  power  with  the  means  then  at  his  disposal  to  extri- 
cate her  from  the  peril,  he  will  not  be  justified  in  selling 
even  though  the  danger  at  the  time  appear  exceedingly  im- 
minent." 

Not  only  in  the  opinion  of  the  judges  forming  the  major- 
ity of  the  court  were  such  efforts  not  made,  but  thev  were 
unable  to  perceive  even  upon  the  evidence  of  the  plaintiff 
himself  any  reason  why  those  efforts  were  not  made.  Their 
Lordships  agree  with  that  view;  and  thA-efore  they  will 
humbly  advise  Her  Majesty  that  the  judgment  of  the  court 
below,  refusing  to  make  the  rule  absolute  for  a  new  trial, 
be  reversed,  that  the  rule  be  made  absolute  for  a  new  trial, 
and  that  the  costs  of  the  first  trial  and  of  this  appeal  do 
abide  the  event. 

.  Solicitors  for  the  appellant :  Messrs.  Dawes  &  Son. 
Solicitors  for  the  respondent :  Messrs.  Hill  &  Son. 
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*The  Leather-Cloth  Company  v.  Hieronimus.    [140 

Statute  of  Frauds  (29  Car.  2,  c.  3),  «.  ll—Sale  of  Ooodt— Memorandum  in  WriHng— 
Variation  by  SdUrin  Performance  of  one  of  Term* — RatificaUon  by  buyer. 

The  defendant's  son,  H.,  junior,  gave  a  verbal  order  in  London  on  the  18th  of 
February,  1670,  to  the  plaintiffs  to  send  three  cases  of  leather-cloth  to  the  defendant 
at  Cologne ;  the  plaintiff  had  been  in  the  habit  of  forwarding  goods  to  the  defen- 
dant through  H.  &  P.,  Rotterdam,  and  H.,  junior,  being  informed  that  the  port  of 
Rotterdam  was  blocked  with  ice,  directed  that  the  three  cases  should  be  sent  through 
Messrs.  G.,  Ostend.  When  the  plaintiffs  had  executed  the  order  Rotterdam  was 
again  open,  ^d  Messrs.  G.  had  given  up  their  Ostend  route.  The  plaintiffs  therefore 
forwarded  tlie  three  cas^  through  H.  <&  P.,  via  Rotterdam;  and  on  the  same  day, 
the  Ist  of  March,  they  forwarded  the  invoice  fromrthe  plaintiffs  to  the  defendant, 
giving  the  price,  Ac,  with  a  letter,  in  which  they  said :  "  Inclosed  we  hand  you  in- 
voice of  three  cases  kather-cloth.  This  order  came  through  Mr.  H.,  junior,  who 
instructed  us  to  send  it  through  Messrs.  G.,  Ostend,  but  as  they  have  given  up  that 
route  we  have  sent  it  through  H.  A  P.,  Rotterdam,  as  before.'  The  defendant  re- 
ceived but  did  not  answer  this  letter,  but  gave  further  orders  for  goods  to  the  plain- ' 
tif&,  which  were  forwarded  via  Rotterdam.  The  ship  by  which  the  three  cases  were 
sent  was  stranded  and  the  goods  damaged.  On  the  28th  of  June  the  plaintifiis  wrote 
to  the  defendant,  inclosing  their  statement  of  account,  and  requesting  payment ;  and 
on  the  5th  of  July  defendant  wrotQ  to  plaintiffs,  acknowled^ng  the  receipt  of  the 
statement,  and  saying,  "In  looking  over  vour  statement  I  find  you  have  charged  me 
for  goods  which  have  been  entirely  lost  m  the  sunk  ship,  being  sent  via  Rotterdam. 
You  state  in  your  letter  df  March  1st  that  Mr.  H.,  junior,  instructed  you  to  send  the 
goods  through  Messrs.  G.,  via  Ostend,  but  on  account  of  their  having  given  up  that 
route  you  sent,  without  any  instructions,  the  goods  via  Rotterdam.  Furtlier  cor- 
respondence ensued,  and  defendant  having  refused  to  pay  for  the  three  cases,  an 
action  was  brought,  and  the  above  facts  and  correspondence  appeared  on  the  trial. 

The  judge  ruled  that  there  was  sufficient  memorandum  in  writing,  signed  by  the 
defendant,  of  the  contract;  and  left  it  to  the  jury  to  say,  from  the  suence  an^  8i|bse- 
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quent  conduct  of  defendant,  whether  or  not  there  had  been  an  assent  by  hun  to  the 
change  of  route  from  Ostend  to  Rotterdam  before  the  loss;  and  they  found  in  the 
affirmative,  and  a  verdict  passed  for  the  plaintiffs : 

Held,  that  there  was  sufficient  memorandum  of  the  original  contract ;  and  that 
there  was  evidence  from  which  the  lury  might  find  that  the  defendant  had  as- 
sented to  the  substituted  performance  in  the  change  of  route,  which  assent  need  not 
be  in  writing. 

Action,  on  the  common  counts,  to  recover  £52  45.  6^.,  the 
price  of  leather-cloth  sold  and  delivered  by  the  plaintiffs  to 
the  defendants. 

Plea:  never  indebted.     Issue  joined. 

At  the  trial  before  Archibald,  J.,  at  the  London  sittings 
141]  after  *Michaelma^  Term  last,  it  appeared  that  the 
plaintiffs,  a  company  for  the  manufacturing  of  leather-cloth, 
&c.,  in  London,  nad  been  in  the  habit  of  supplying  goods  to 
the  defendant  in  Colonge,  and  of  sending  the  goods  through 
Messrs.  Hudig  &  Pieters,  Rotterdam,  the  defendant's  agents. 
On  the  18th  of  February,  1870,  the  defendant's  son,  acting  as 
his  father's  agent,  came  to  the  office  of  the  plaintiffs  in  Lon- 
don, and  ordered  by  word  of  mouth  three  cases  of  leather- 
cloth.  He  was  informed  by  the  plaintiffs'  manager  that  the 
port  of  Rotterdam  was  blocKed  with  ice,  and  he  was  asked  how 
the  cloth  was  to  be  sent,  and  he  said  they  had  better,  in  that 
case,  forwjlrd  it  to  Messrs.  Gaudet  Freres,  Ostend.  Before 
the  order  could  be  executed  by  the  plaintiffs  the  port  of 
Rotterdam  was  again  open,  and  Messrs.  Gaudet  had  ceased 
to  receive  goods  to  be  forwarded  via  Ostend.  The  plaintiffs 
accordingly  shipped  the  goods  to  be  forwarded  by  the  old 
route  through  Hudig  &  Pieters,  Rotterdam  ;  and  on  the  1st 
of  March  the  plaintiffs  wrote  to  the  defendant  the  following 
letter : 

*' Inclosed  we  beg  to  hand  you  invoice  of  W  H  30/32  3 
cases  leather-cloth.  This  order  came  through  Mr.  Hieroni- 
mus, junior,  who  instruxjted  us  to  send  it  through  Messrs. 
Gaudet  Freres,  Ostend,  but  as  these  gentletaen  have  given 
up  their  Ostend  route,  we  have  sent  it  through  Messrs. 
Hiidig  &  Pieters,  Rotterdam,  as  before."  (Signed  by  the 
authorized  agent  of  the  plaintiffs). 

This  letter  was  duly  received  by  the  defendant,  but  no 
answer  was  returned.  A  few  days  afterwards  the  ship  on 
which  the  cases  had  been  shipped  was  stranded  off  Rotter- 
dam, and  the  leather-cloth  was  spoilt  or  injured. 

On  the  28th  of  June  the  plaintiffs  wrote  as  follows :  "  We 
take  the  liberty  to  hand  you  inclosed  statement  of  your  ac- 
count with  us,  showing  a  balance  of  £125  4^.  6a.  in  our 
favor,  and  to  request  you,  as  some  of  the  items  are  now 
overdue,  to  favor  us  with  a  remittance  as  soon  as  possible." 
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To  which  the  following  reply  wa«  sent : 

*'  Cologne,  July  Sth,  1870. 

"I  am  in  receipt  of  your  letter,  June  28th,  \iith  state- 
ment, but  as  Mr.  Hieronimus  is  out  of  town  for  a  few  weeks, 
it  will  be  settled  after  he  has  returned.  In  looking  over 
your  statement,  I  find  that  you  have  charged  me  for  the 
goods  which  have  been  entirely  lost  *by  the  sunk  [142 
ship  Ravensburg,  being  sent,  via  Rotterdam.  You  state  in 
your  letter,  March  1st,  that  Mr.  Hieronimus,  junior,  in- 
structed you  to  send  the  goods  through  Messrs.  Gaudet 
Freres,  via  Ostend,  but  on  account  of  their  having  given  up 
the  Ostend  route,  you  sent  without  any  instructions,  the 
^oods  through  Messrs.  Hudig  &  Pieters,  Rotterdam.  In  the 
hrst  place,  I  learn  that  Messrs.  Gaudet  Frdres  would  not 
have  refused  the  goods,  although  they  seemed  to  have  given 
up  that  line,  as  tney  have  a  correspondent  in  Ostend.  Sec- 
ondly, I  certainly  expected  you  would  have  informed  Mr. 
H.,  junior,  of  it,  and  asked  him  how  you  were  to  send  it  in 
that  case,  as  he  had  given  the  directioii  of  sending  the 
goods."     (Signed  by  procuration  for  the  defendant). 

The  defendant  wrote  again  to  the  plain  tiflfs : 

"Cologne,  20  Sept.  1870. 

*'The  statement  you  sent  me  on  the  28th  of  June,  ac*, 
shows  a  balance  in  your  favor  of  £126  4^.  6d.  You  will  re- 
member the  unhappy  accident  that  has  befallen  your  ship- 
ment of  20th  Feby.,  and  that  it  has  not  been  my  lault  if,  by 
your  directing  this  shiDment  via  Rotterdam  instead  of  the 
way  prescribed,  via  Ostend,  it  has  been  lost  by  gross 
average. 

"I  am,  therefore,  very  sorry  to  be  obliged  to  decline  all 
responsibility  respecting  this  shipment  of  28th  Febv.,  the 
amount  of  which  is  to  be  deducted  off  the  above  balance- 


Less 


To  add  shipment  11th  July     . 

Balance       .      121    6     6." 

Between  the  1st  of  March  and  the  28th  of  June  further 
orders  had  been  given  by  the  defendant  and  executed  by  the 
plaintiffs,  and  the  goods  forwarded  via  Rotterdam. 

It  was  objected,  on  behalf  of  the  defendant,  that  there 
was  no  evidence  of  the- original  or  substituted  contract  to 
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satisfy  the  Statute  of  Frauds.  The  learned  judge  ruled  that 
there  was  sufficient  evidence  of  a  memorandum  in  writing 
143]  sigr\^d  by  the  defendant  or  *his  agent,  of  the  original 
contract,  in  the  letter  of  the  6th  of  July,  referring  to  the 
plaintiffs  letter  of  the  Ist  of  March,  together  with  the  in- 
voice. And  he  left  it  to  the  jury  to  say,  whether  or  not, 
from  the  silence  after  the  receipt  of  the  letter  of  the  1st  of 
March  and  subsequent  conduct  of  the  defendant,  there  had 
been  an  assent  by  him  to  the  change  of  route  from  Ostend 
to  Rotterdam,  before  the  loss. 

The  jury  found  in  the  affirmative ;  and  a  verdict  passed 
for  the  plaintiffs  for  the  amount  claimed. 

F.  Turner  moved  for  a  new  trial  on  the  ground  of  misdi- 
rection ;  contending  that  as  there  was  nothing  in  writing  of 
the  defendant's  to  show  his  assent  to  the  change  of  route, 
there  was  no  memorandum  in  writing  signed  by  the  defen- 
dant of  the  substituted  contract,  within  the  Statute  of 
Frauds.  He  admitted  that,  on  the  authority  Wilkinson  v. 
JSoans  (')  there  was  a  sufficient  memorandum  of  the  original 
contract ;  but  he  contended  that  the  substituted  contract  as 
to  the  mode  of  delivery  must  also  be  evidenced  by  writing, 
as  the  mode  of  delivery  was  an  essential  part  of  the  con- 
tract C). 

CocKBURN,  C.J.:  I  am  of  opinion  that  there  ought  to  be 
no  rule.  The  objection  to  the  judge's  ruling  is  that  there 
was  no  written  memorandum  within  the  Statute  of  Frauds. 
There  was  at  first  no  written  contract,  the  order  to  the  plain- 
tiffs was  verbal  by  the  defendant's  son ;  but  on  the  1st  of 
March  the  plaintifts  sent  a  letter  to  the  defendant  with  an 
invoice  of  the  goods,  giving  the  price,  &c.,  charging  him  as 
purchaser,  whicn  satisfied  the  statute,  so  far  as  the  plaintiffs 
were  concerned ;  and  the  letter  farther  added  that,  though 
the  order  had  been  to  send  the  goods  by  Ostend,  the  plain- 
tiffs had  sent  them  via  Rotterdam.  The  defendant,  there- 
fore, became  at  that  time  aware  of  what  route  the  goods 
were  coming  by,  and  he  made  no  objection  whatever.  It 
may  be  observed  that  the  Rotterdam  route  by  the  particular 
ag(»nts  was  by  the  course  of  business  the  route  whicjh  the 
defendant  was  known  to  prefer,  and  the  defendant's  son 
144]  directed  the  route  to  be  changed  to  Ostend  *merely 
because  the  port  of  Rotterdam  was  blocked  with  ice.  It 
turned  out  that  at  the  time  the  goods  were  ready  the  Ostend 
route  was  no  longer  available,  because  the  agents  had  dis- 
continued to  send  by  tliat  route ;  and  the  plaintiffs  therefore 

0)  Law  Rep.,  1  C.  P.,  407. 
(8)  See  Nc^le  v.  Wtxrd  (Law  Rep.,  1  Ex.,  117;  S.  C.  in  Ex.  Ch.,  2  Ex.,  135). 
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thought  it  better  to  send  the  goods  by  Rotterdam,  and  com- 
municated this  fact  to  the  defendant.  So  matters  remained 
till  the  28th  of  June,  when  the  plaintiffs  sent  in  their  ac- 
count ;  in  the  meantime,  however,  further  orders  had  been 
given  by  the  defendant,  and  the  goods  forwarded  to  him 
from  the  plaintiffs  by  Rotterdam.  The  defendant's  letter  of 
the  6th  of  July  refers  to  and  admits  all  the  terms  of  the  con- 
tract ;  and  if  thereJ  had  been  no  question  as  to  the  route, 
there  can  be  no  doubt  that  this  letter  of  the  defendant  of 
the  5th  of  July,  coupled  with  the  letters  of  the  plaintiffs  and 
the  invoice  to  which  it  refers,  would  have  amounted  to  a 
written  contmct  binding  on  the  defendant  within  the  statute. 

But  it  is  said  on  behalf  of  the  defendant,  inasmuch  as  the 
order  admitted  by  the  defendant  was  the  order  to  send  by 
.  Ostend,  and  the  goods  were  sent  by  the  substituted  route  of 
Rotterdam,  this  substitution  forms  a  new  contract,  and  al- 
though the  substitution  may  have  been  ratified  by  the  de- 
fendant, yet  of  that  new  contract  there  was  no  memorandum 
in  writing.  In  the  first  place,  I  doubt  whether  a  direction  to 
deliver  to  a  particular  carrier  can  be  said  to  be  part  of  the 
contract  of  sale.  No  doubt  the  mode  of  delivery  to  the  par- 
ticular carrier  is  part  of  that  which  the  seller  engages  to  do, 
and  the  sending  to  another  carrier  would  not  amount  to  de- 
livery to  the  buver.  But  suppose  the  order  had  been  to 
send  by  the  Midland  Railway  Companj^,  and  the  goods  had 
been  sent  by  the  North  Western,  still,  if  they  arrived  quite 
safely  by  the  North  Western,  would  it  be  competent  to  the 
buyer  to  refuse  acceptance  ?  I  think  that  proposition  could 
scarcely  be  maintained,  the  piode  of  delivery  being  unim- 
portant so  long  as  actual  delivery  has  been  accomplished. 
But  suppose  this  were  not  so  ;  it  is  impossible  to  say  that 
there  was  not  in  this  case  a  written  memorandum  of  the 
original  contract,  and  that  the  departure  from  the  terms  of 
that  contract  in  the  mode  of  delivery  cannot  be  ratified  by 
the  other  party  without  writing.  Ii  he  receives  the  goods, 
or  if  he  has  ratified  the  mode  by  which  they  were  sent,  he 
cannot  be  heard  to  say  that  it  was  a  new  contract  and  can- 
not be  enforced  because  it  was  not  in  writing.  There  was 
*suflicient  evidence  in  the  present  case  for  the  jury  that  [145 
the  defendant  had  ratified  the  route  by  which  the  plaintiffs 
had  forwarded  the  goods ;  consequently  the  defendant  was 
bound  to  pay  for  the  goods,  and  the  verdict  for  the  plaintiffs 
must  stand.  • 

Blackbur:n^,  J.:  I  agree  that  there  should  be  no  rule. 
The  contract  was  by  Mr.  Hieronimus,  junior,  and  the  plain- 
tiffs by  word  of  mouth.     But  on  the  1st  of  March  the  plain- 
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tiflfs  sent  the  following  letter:  [The  learned  judge  read  the 
letter.]  On  signing  this  letter,  the  plaintiffs  clearly  signed 
such  a  memorandum  as  would  charge  them  within  the  Stat- 
ute of  Frauds.  The  facts  are,  that  after  the  defendant 
received  that  letter,  he  did,  by  what  the  jury  have  found 
amounted  to  a  waiver,  say,  by  words  or  conduct,  or  some- 
thing equivalent  to  signs,  I  make  no  objection  to  the  mode 
by  whicn  vou,  the  plaintiflfs,  have  sent 'the  goods.  Up  to 
that  time  there  was  nothing  in  writing  signed  by  the  defen- 
dant. But  there  would  have  been  no  defence  by  the  plain- 
tiifs  under  the  original  contract,  without  more,  for  not 
sending  the  goods  by  Ostend ;  there  would,  however,  have 
been  a  good  defence  on  the  facts,  amounting  to  this :  ''  We 
(the  now  plaintiflfs)  satisfied  all  the  essentials  of  the  contract 
by  sending  the  leather  by  Rotterdam,  with  which  deviation 
from  the  contract  you,  by  word  of  mouth  or  by  your  silence, 
expressed  that  you  were  content;"  and  it  is  clear  that  the 
defendant  would  have  failed  in  an  action  against  the  plain- 
tiflfs for  not  delivering  the  goods.  But  it  was  argued  by 
Mr.  Turner  that  though  the  defendant  had  accepted,  by 
parol,  the  substituted  mode  of  performance,  it  would  have 
been  necessary  for  the  plaintiflfs  to  show  that  this  acceptance 
of  the  substitution  was  by  something  in  writing  signed  by 
the  defendant.  I  do  not  see  on  what  ground ;  and  I  do  not 
think  it  would  have  been  necessary.  But  while  matters 
remained  as  they  were,  the  plaintiflfs  could  not  have  main- 
tained an  action  against  the  defendant  for  the  price,  because 
there  was  nothing  in  writing  signed  by  him.  However, 
about  four  months  afterwards,  the  defendant  does  write,  on 
the  5th  of  July,  the  following  letter :  [The  learned  judge 
read  the  letter.  J  The  first  part  of  the  letter,  in  the  most  dis- 
tinct terms,  refers  to  the  plaintiflfs  letter  of  the  1st  of  March, 
and  clearly  admits  that  all  that  was  said  in  it  was  quite 
146]  *true.  And  the  latter  part  of  the  letter  goes  on  to  say 
that  the  plaintiflfs  ought  to  nave  obtained  the  defendant's 
sanction  to  the  change  of  route  from  Ostend  to  Rotterdam. 
This  letter  was  signed  by  the  defendant  or  his  agent,  and 
therefore  the  statute  has  been  satisfied,  and  there  is  a  memo- 
randum in  writing  of  the  contract,  signed  by  the  defendant, 
the  party  to  be  charged,  or  his  agent.  But  it  was  argued 
that  though  there  was  that  letter  of  the  defendant  to  the 
plaintiflfs,  saying.  Your  sfe,tement  is  perfectly  true,  yet,  as 
It  went  on,  not  to  ratify,  but  to  object  to  the  substituted  de- 
livery, there  was  no  assent  in  writing  to  the  substituted 
contract.  The  answer  is :  The  plaintiffs  do  not  rely  on  a 
substituted  contract,  but  on  the  original  contract;  and  they 
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say,  You,  the  defendant,  on  being  told  of  the  substituted 
delivery,  did  not  object,  but  by  your  conduct,  assented  to  it. 
I  cannot  see  why  the  assent  to  a  substituted  mode  of  per- 
forming one  of  the  terms  of  a  contract  need  be  ia  writing 
and  may  not  be  by  parol,  though  the  original  contract  must 
have  been  in  writing.  They  are  quite  different  things,  the 
proof  of  a  substituted  contract  and  the  proof  of  a  ratification 
or  approval,  after  performance,  of  the  substituted  mod-e  of 
performance.  Then  I  think  there  was  evidence  enough  for 
inferring  this  ratification  or  approval  by  the  defendant ;  and 
my  Brother  Archibald  is  not  dissatisfied  with  the  verdict. 

Mellor,  J.:  I  desire  to  add  nothing  to  what  has  already 
been  feaid  by  my  Lord  and  mv  Brother  Blackburn. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  fallacy 
in  Mr.  Turner's  argument  arises  from  the  confusion  between 
the  evidence  of  the  contract  and  the  evidence  of  the  per- 
formance. There  was  clearlv  the  proper  evidence  of  a  con- 
tract of  sale  of  leather-clotn  to  be  sent  by  Ostend,  viz.  the 
letter  of  the  defendant  of  the  6th  of  July,  referring  as  it  did 
to  the  plaintiffs'  letter  of  the  1st  of  March  inclosing  the  in- 
voice. What  was  the  evidence  as  to  how  that  contract  was 
performed  ?  The  plaintiffs  forwarded  the  goods  by  Rotter- 
dam instead  of  Ostend  ;  but  the  jury  found,  on  satisfoctory 
evidence,  that  the  delivery  in  the  old  accustomed  way 
through  Hudig  &  Pieters,  Rotterdam,  was  ratified  or  as- 
sented to  by  the  defendant.  The  evidence  was,  that  after 
the  receipt  of  the  ♦plaintiff's  letter  of  the  1st  of  March,  [147 
with  the  invoice,  no  objection  was  made  by  the  defendant 
for  four  months ;  and  there  was  also  the  circumstance  that 
other  orders  had  been  given  by  the  defendant,  and  the  goods 
sent  by  the  plaintiffs  m  the  old  way.  These  facts  and  the 
long  silence  satisfied  the  jury  that  the  defendant  had  made 
no  objection,  but  had  waived  the  change  from  Ostend  to 
RottenJam  ;  and  I  thought  the  evidence  sufficient  to  justify 
the  jury  in  so  finding.  There  is  clearly  no  necessity  that 
the  waiver  should  have  been  in  writing.  The  verdict  ought, 
therefore,  to  stand. 

Rvle  reused. 

Attorney  for  defendant :    W,  F.  Stokes. 

See  note  2  Eng.  Rep.,  816,  and  Biclffway  v.  Wharton^  6  House  of  Lords  cases,  238. 

12  Eng.  Rep.  28 
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[Law  Reports,  10  Queen's  Bench,  152.] 
Jan.  20,  1875. 

152]       *Hall,  Appellant;  Nixon,  Respondent. 

Local   Oavemment  Act,  1858  (21  <t  22  Vf^t.  c,  98),  8.  ^4— Local  Board  of  Healthr— 

Bylaws,  Validiti/of. 

A  local  board  of  health  made  by-laws,  under  s.  34  of  the  Local  Government  Act, 
1858  (21  <&  22  Vict  c.  98)  :  **  6tn.  Every  person  intending  to  erect  any  new  build- 
ing shall  give  fourteen  days'  notice,  to  be  delivered  to  the  board's  surveyor,  or  left  at 
his  house,  with  detail  plans  and  sections,  and  any  person  who  shall  erect  an^f  new 
building  without  delivering  such  notice  and  plans  and  sections,  or  without  having 
the  plans,  <fec.,  approved  by  the  board,  shall  be  liable  to  a  penalty  of  40«."  ■  By  by- 
law 86,  the  board  may  cause  to  be  altered  or  pulled  down  any  building  begun  or 
done  in  contravention  of  the  by-laws : 

Meld,  tliat  the  6th  by-law  was  within  the  powers  conferred  by  s.  S4,  and  was  rea- 
sonable, and  therefore  valid. 

Tounff  V.  Edwards  (33  L.  J.  (M.C.)  227) ;  and  HattersUy  v.  Barr  (4  H.  <k  C.  623) 
discussed. 

Case  stated  by  justices  of  the  borough  of  South  Shields 
under  20  &  21  Viet.  c.  43. 

An  inforaiation  was  preferred  by  the  appellant,  the  sur- 
veyor of  the  corporation  of  the  borough,  being  the  local 
board  of  health,  against  the  respondent,  under  the  6th  by- 
law made  by  virtue  of  21  &  22  Vict.  c.  98,  s.  34,  by  the 
board,  charging  that  the  respondent,  on  the  13th  of  January, 
1874,  did  unlawfuUjr  erect  a  certain  building,  to  wit,  a  cer- 
tain dwelling-house  in  Challoner  Grove,  in  the  said  borough, 
without  first  giving  fourteen  days'  notice  in  writing  to  the 
surveyor  of  the  board,  and  leaving  with  him  the  plans  and 
sections  of  such  building  and  having  the  same  approved  of 
by  the  said  local  board,  contrary  to  the  building  l)y-laws  of 
the  said  borough. 

At  the  hearing  it  was  proved  that  on  the  13th  of  January 
the  surveyor  visited  the  new  buildings  in  course  of  erection 
in  Challoner  Grove  by  respondent,  and  found  him  building 
two  houses,  for  which  he  had  not  previously  submitted  de- 
tail plans  and  sections  as  required  by  tlie  6tli  by-law  of  the 
board.  On  the  same  day  the  surveyor  had  caused  a  notice 
to  be  given  to  the  respondent,  forbidding  him  to  build  fur- 
ther until  he  had  furnished  plans,  and  had  them  approved 
by  the  board.  The  respondent  thereupon  submitted  plans 
to  the  board,  and  at  their  next  meeting  the  plans  for 
153]  *some  cause  were  rejected,  and  a  prosecution  ordered 
against  the  respondent  for  a  breach  of  the  6th  by-law. 

It  was  contended  on  the  part  of  the  appellant  that  it  was 
immaterial  for  the  respondent  to  show  that  he  was  comply- 
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ing  in  all  respects  with  the  by-laws,  as  to  the  construction 
of  the  buildings,  sufficiency  of  space  about  the  buildings,  or 
the  drainage.  The  respondent  had  committed  an  offence  by 
not  having  given  fourteen  days'  notice  and  submitted  detail 
plans  and  sections  and  had  them  approved  by  the  board,  as 
required  by  the  6th  by-law,  before  building ;  and  the  local 
board  pressed  for  a  conviction. 

It  was  admitted  that  a  plan  called  an  estate  plan  had  been 
passed  by  the  local  board  about  two  years  ago  for  the  build- 
inff  of  twenty  houses  to  compose  when  completed  the  street 
called  Challoner  Grove,  which  plan  complied  with  the  re- 
quirements of  the  by-law  as  an  estate  plan.  This  plan  was 
submitted  by  the  owner  of  the  ground  and  not  by  the  re- 
spondent. It  showed  the  level  and  width  of  the  street,  and 
the  yard  space  behind  the  houses  when  built,  also  the  house 
drainage,  their  size,  depth,  and  inclination.  The  owners  of 
the  ground  had  from  time  to  time  sold  off  sites,  and  the  re- 
spondent was  a  purchaser  of  several  of  them.  It  was  admit- 
ted on  the  part  of  the  respondent  that  in  respect  of  the  two 
houses  recently  commenced  no  plans  ha<\  been  delivered  to 
the  board,  but  that  of  itself,  it  was  contended,  was  not  an 
offence  punishable  byiustices  in  a  summary  manner ;  that 
the  respondent  was  building  according  to  the  plans  passed 
by  the  Doard  as  an  estate  plan,  which  gives  the  line  of  street 
and  yard  area  behind,  and  that  in  all  other  respects  he  was 
complying  with  the  building  by-laws  of  the  board,  which 
provides  for  the  construction  of  hotlses,  and  that  in  respect 
of  the  two  houses  just  recently  commenced,  he  was  building 
them  upon  plans  passed  by  the  board  for  the  two  houses 
there  immediately  adjoining,  the  two  just  commenced  being 
intended  to  be  exactly  the  same,  and  conformable  in  every 
way  to  the  by-laws.  It  was  further  contended  on  the  part 
of  the  respondent  that  if  the  respondent  was  building  any- 
thing contrary  to  the  building  by-laws,  he  was  not  punish- 
able in  a  summary  manner  by  justices ;  but  that  the  local 
board  might,  under  their  36th  by-law,  order  the  buildinffs, 
or  any  of  them*  to  be  removed  or  altered,  and,  in  case  of  de- 
fault, the  board  might  proceed  *to  pull  down  such  [154 
buildings  to  the  extent  to  which  the  same  might  be  an  in- 
fraction of  the  by-law. 

By  21  &  22  Vict.  c.  98,  s.  34,  ss.  53  and  72  of  11  &  12 
Vict.  c.  63  are  repealed ;  and  in  lieu  thereof  it  is  enacted  as 
follows  : 

Every  local  board  may  make  by  laws  with  respect  to  the  following  matters  : 
(1.)  With  respect  to  the  level,  width,  and  construction  of  new  streets,  and  the 
provisions  for  the  sewerage  thereof. 
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(3.)  With  respect  to  the  structure  of  walls  of  new  buildings  for  securing  sta- 
bility, and  the  preyention  of  fires. 

(3.)  With  respect  to  the  sufficiency  of  the  space  about  building  to  secure  a 
free  circulation  of  air,  and  with  respect  to  the  yentilation  of  buildings. 

(4)  With  respect  to  the  drainage  of  buildings,  to  water-clossets,  privies,  ash- 
pits, and  cesspools  in  connection  with  buildings,  and  to  the  closing  of  buildings 
or  parts  of  buildings  unfit  for  human  habitation,  and  to  prohibition  of  their  use 
for  such  habitation. 

And  they  may  further  provide  for  the  observance  of  the  same  by  enacting 
therein  such  provisions  as  they  think  necessary  as  to  the  giving  of  notices,  as  to 
the  deposit  of  plans  and  sections  by  persons  intending  to  lay  out  streets,  or  to 
construct  buildings,  as  to  inspection  by  the  local  board,  and  as  to  the  power  of 
the  local  board  to  remove,  alter,  or  puU  down  any  woric  begun,  or  done  in  con- 
travention of  such  by-laws  :  Provided  always  tliat  no  such  by-law  shall  affect 
any  building  erected  before  the  date  of  the  constitution  of  the  district. 

The  6tli  by-law  is  as  follows : 

Every  person  who  shall  intend  to  erect  any  new  building  shall  give  fourteen 
days'  notice  to  the  local  board  of  such  intention,  by  writing,  delivered  to  the 
surveyor  of  the  local  board,  or  left  at  his  office,  and  shall  at  the  same  time  de- 
liver to  such  surveyor,  or  leave  at  his  office,  detail  plans  and  sections,  drawn  in 
ink,  on  drawing-paper,  tracing-cloth,  or  mounted  tracing-paper,  on  a  scale  of 
one-eighth  or  one-quarter  of  an  inch  to  every  foot,  of  every  floor  of  such  intended 
new  building,  showing  the  thickness  of  the  walls,  the  dimensions  of  the  rooms, 
the  situation  of  the  fire-places,  stoves,  chimneys,  and  flues,  and  generally  the 
position,  form,  and  dimAisions  of  the  several  parts  of  such  building,  and  of  the 
water-closet,  privy,  gully  and  drain,  ashpit,  coal-house,  and  all  other  buildings 
and  appurtenances  connected  therewith ;  and  such  plans  and  sections  shall  be 
accompanied  by  a  description  of  the  materials  of  the  building,  the  mode  in  which 
it  is  proposed  to  be  constructed,  and  the  number  of  the  site  on  estate  plan  it  is 
intended  to  occupy. 

1.  Walls  of  proposed  buildings  to  be  colored  red  ;  walls  of  adjoining  buildings 
(if  any)  Indian  ink,  or  some  dark  color  ;  timbers  yellow  ;  all  roomB  and  parts 
covered  with  a  roof  to  have  a  light  wash  of  burnt  sienna  or  a  light  yellow  color  ; 
yard  and  foot  pavement  to  have  a  light  wash  of  blue. 

The  plan  and  section  to  be  neatly  inked  in  with  Indian  ink. 

2.  Every  plan  submitted  for  the  approval  of  the  corporation  must  be  lodged 
at  the  borough  surveyor's  office  on  the  Tuesday  previous  to  the  fortnightly  meet- 
ing of  the  Town  Improvjsment  and  Public  Health  Committee. 

A  block  plan  in  all  cases,  where  no  estate  plan  shall  have  been  deposited  and 
approved,  shall,  if  so  required  by  the  local  board,  be  lodged  at  the  borough 
155]  *surveyor's  office  as  aforesaid,  drawn  in  ink  on  drawing-paper  or  mounted 
on  cloth  to  the  scale  of  one  inch  to  every  forty-four  feet,  showing  the  position 
of  the  buildings  and  appurtenances  of  the  properties  immediately  adjoining  to 
the  extent  of  six  feet  at  least  on  all  sides,  the  width  or  level  of  all  streets  abut- 
ting thereon,  the  level  of  the  lowest  floor  of  the  intended  building,  and  of  the 
yard  or  ground  belonging  thereto.  The  plan  shall  shofr  also  the  proposed 
lines  of  house  drainage  and  their  size,  depth,  and  inclination :  Provided 
always,  that  the  local  board  shall  witliin  fourteen  days  after  receiving  such 
notice,  detail  plans,  and  sections  signify  to  the  persons  giving  or  sending  the 
same  whether  they  approve  or  disapprove  thereof,  and  if  tliey  shall  disap- 
prove thereof,  shall  at  the  same  time  give  the  reasons  why  thoy  disapprove  of 
such  plan. 

Any  person  who  shall  erect  any  new  building  without  giving  such  notice,  and 
delivering  such  plans  and  sections  as  aforesaid,  or  without  having  the  said  plans 
and  sections  approved  of  by  the  local  board,  or  in  anywise  contrary  to  plans  and 
sections  which  have  been  approved  of  by  the  local  board,  shall  be  liable  for  each 
offence  to  a  penalty  of  40«. 
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By-law  36  is  as  follows : 

Where  any  work  has  been  began  or  done  in  contravention  of  the  foregoing 
by-laws,  or  any  of  them,  it  shall  be  lawful  for  the  local  board  to  give  notice  to 
the  builder  or  other  person  who  has  done  or  doing  such  work,  and  the  person  for 
whom  the  same  has  been  or  is  bein^  done,  of  the  particulars  in  which  the  said 
by-laws  have  not  been  complied  with.  The  said  notice  shall  be  served  in  the 
manner  prescribed  for  the  service  by  a  local  board  of  the  notice  referred  to  in  the 
Local  Government  Act,  1858,  s.  75.  And  it  shall  call  upon  the  parties  respec- 
tively to  whom  it  is  directed,  to  appear  at  a  time  and  place  therein  named  (which 
time  shall  not  be  less  than  seven  clear  days  from  the  service  thereof),  and  then 
and  there  to  show  cause  why  the  said  work  should  not  be  removed,  altered,  or 
palled  down.  If,  after  hearing  the  said  parties,  or  such  of  them  as  shall  appear 
in  pursuance  of  the  said  notice,  the  local  board  shall  be  of  opinion  that  no  suffi- 
cient cause  has  been  shown  to  the  contrary,  it  shall  be  lawful  for  the  said  local 
board  to  make  an  order,  in  writing,  under  the  hand  of  their  clerk,  requiring  the 
parties  to  whom  the  said  notice  is  directed,  and  each  of  them,  to  remove, 
alter,  or  pull  down  the  said  work,  as  the  case  may,  in  the  opinion  of  the  local 
board,  require,  and  within  such  time  as  to  the  said  local  board  shall  seem 
reasonable.  Such  order  shall  be  served  on  the  said  parties  respectively,  in 
the  same  manner  as  the  said  notice,  and  if  the  surveyor  of  the  said  local 
board  shall  certify  to  them  that,  at  the  expiration  of  the  time  named  therein, 
the  said  order  had  not  been  complin  with,  the  local  board  may,  if  they  think 
fit,  cause  such  work  to  be  removed,  altered,  or  pulled  down,  as  directed  in  the 
said  order. 

The  justices  carefully  considered  the  latter  part  of  s.  34, 
and  not  only  the  6th  by-law,  but  the  succeeding  ones,  and 
they  were  of  opinion  that  as  an  estate  plan  had  already  been 
passed  and  approved  of  by  the  board,  showing  the  whole  of 
the  houses  to  be  built  in  Challoner  Grove,  there  had  been 
compliance  with  the  *by-law,  so  far  as  the  statute  [156 
empowered  the  board  to  make  one ;  and  that  the  respondent 
had  committed  no  ofifeiiQe  in  law  by  not  delivering  detail 

Elans  and  sections ;  and  they  decided  that  the  local  board 
ad  no  power  to  make  an  order  constituting  the  respon- 
dent's conduct  in  this  case  an  offence  ;  and  that  the  by-law 
went  beyond  the  powers  given  to  the  board  by  the  Local 
Government  Act,  1858. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  construction  the  justices  put  upon  the  statute  as  appli- 
cable to  this  case  was  correct,  and  whether  the  6th  by-law 
alleged  to  be  made  in  pursuance  of  it  was  reasonable,  and 
within  the  powers  of  the  board  as  conferred  by  the  statute. 

G.  Russell^  Q.C.  (with  him  Dixon\  |or  the  appellants: 
The  6th  by-law  is  perfectly  reasonable,  and  is  within  the 
express  power  given  by  s.  34  of  21  and, 22  Vict.  c.  98. 
Nothing  is  said  about  imposing  penalties  by  that  section, 
but  by  s.  4  that  act  and  11  &  12  Vict.  c.  63,  are  to  be  read 
togetner  as  one  act,  and  bj^  s.  115  of  11  &  12  Vict.  c.  63, 
power  is  expressly  given  to  impose  reasonable  penalties  not 
exceeding  £5  for  any  breach  of  the  by-laws.     Here  the  pen- 
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alty  is  40^.  only.  And  by  s.  129  these  penalties  are  to  be 
recovered  before  justices.  Reliance  seems  to  have  been 
placed  on  the  36th  by-law  as  inconsistent  with  the  6th,  or,  at 
any  rate,  as  making  it  unnecessary,  and  therefore  unreason- 
able ;  but  the  two  are  perfectly  consistent.  By-law  6  re- 
quires notice  previous  to  building,  with  a  penalty  for  begin- 
ning to  build  before  the  plans  have  been  approved,  which 
must  be  within  fourteen  days  ;  and  then,  as  a  penalty  of  40^. 
would  not  be  suflScient  if  the  builder  built  a  building  not 
according  to  the  by-laws,  by-law  36  is  added,  and  gives 
power  to  the  board  in  such  a  case  to  pull  the  building  down. 
There  is  nothing  unreasonable  in  fining  a  man  for  not  giving 
proper  notice,  although  he  may  build  in  accordance  with 
the  Dy-laws. 

Herschell^  Q.  C.  {Crompton  with  him)  for  the  respon- 
dent :  There  is  no  power  to  impose  a  penalty  for  the  breach 
of  a  by-law,  unless  that  power  is  expressly  given. 

[Lush,  J. :  Surely  the  power  to  impose  a  reasonable  pen- 
alty is  incident  to  the  power  to  make  a  by-law  ;  a  pecuniary 
157]  penalty  is  *the  appropriate  remedy  for  the  breach  of  a 
by-law  :  see  5  Rep.,  63  b.] 

Not  when,  as  here,  there  is  another  remedy  given  for  en- 
forcing obedience,  viz.,  the  pulling  down  of  the  building. 
The  matter,  however,  is  not  without  authority,  and  there  are 
two  or  three  cases  very  much  in  point  against  the  validity 
of  this  by-law.  In  Hatter sley  v.  Burr  (*J  it  was  held  that  a 
local  board  had  no  power  to  make  a  by-lstw,  that  before  be- 
ginning to  dig  or  lay  the  foundation  of  any  new  building  a 
written  notice  of  one  month,  at  the  least,  shall  be  left  with 
the  clerk  at  one  of  the  monthly  meetings  of  the  board,  vidth 
plans  and  sections,  with  a  penalty  not  exceeding  £6  for  neg- 
lect in  giving  notice.  Martin,  B.,  thought  the  proceeding 
altogether  wrong :  ''It  seems  to  me  that  if  a  i)erson  gives 
notice  that  he  is  about  to  build  and  deposits  plans,  he  may 
at  once  commence  building.  The  board  have  power  to  in- 
spect the  building,  and  if  it  is  in  contravention  of  the  by-laws, 
they  may  order  it  to  be  altered  or  pulled  down."  Pollock, 
C.B.,  expressed  a  similar  opinion ;  and  Channell,  B.,  added, 
"The  argument  for  the  respondents  must  go  to  this  extent, 
that  a  man  is  liable  to  a  penalty  of  £5  for  building  on  his 
own  land  before  the  month's  notice  has  expired,  although 
the  building  is  in  every  i^espect  in  conformity  with  the  by- 
laws." Again,  in  a  previous  case  of  Young  v.  Edwards!^) 
a  by-law  with  continuing  penalties  for  building  contrary  to 
the  by-law  was  held  ultra  vires ;  and  the  case  of  Brovm  v. 

(')  4  H.  <fc  C,  523.  («)  83  L.  J.  (M.C.),  227. 
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Holyhedd  Local  Board  Q)  was  relied  on ;  but  that  case  is 
scarcely  in  point  with  the  present. 

C.  HusseUy  Q.C.,  in  reply.  In  Toungv.  Edwards  {^)  the 
by-laws  were  very  diiferent  from  and  far  more  arbitrary 
than  the  present.  In  Hattersley  v.  Burr  (')  the  by-law  re- 
quired a  month's  notice  to  be  given  at  one  of  the  monthly 
meetings  of  the  board,  so  that  two  months  might  elapse 
without  the  person  proposing  to  build  being  aole  to  give 
a  notice  even,  and  much  more  before  he  could  proceed 
to  build.  Channell,  B.,  points  this  out ;  he  says :  "The  by- 
law does  not  simply  require  one  month's  notice,  but  that 
a  month's  notice  shall  be  left  with  the  clerk  at  one  of  the 
monthly  meetings  of  the  board.  Could  the  board  make  a 
provision  that,  if  a  person  *about  to  build  met  the  clerk  [158 
going  to  a  board  meeting  and  gave  him  the  notice,  that  should 
not  suffice,  but  that  it  must  be  given  at  a  specific  period  only 
recurring  at  considerable  intervals?"  It  may  be  observed 
that  s.  SS  leaves  it  entirely  in  the  discretion  of  the  board  to 
make  such  provisions  as  to  notices  ''as  they  may  think 
necessary." 

Mellor,  J.:  I  am  of  opinion  that  the  appellant  is  entitled 
to  succeed,  and  that  the  magistrates  were  wrong  in  holding 
that  the  by-law  was  not  justihed  by  the  terms  of  the  statute. 
The  words  of  s.  34  as  to  the  power  of  the  local  board  to 
make  by-laws  are  very  wide  and  comprehensive,  and  it  en- 
acts that  "they  may  further  provide  for  the  observance  of 
the  same  by -enacting  therein  such  provisions  as  they  think 
necessary  a«  to  the  giving  of  notices,"  &c.  Now,  it  seems 
to  me  a  perfectly  sensible  way  of  carrying  that  out  by  mak- 
ing •a  by-law  that  before  beginning  to  build  a  new  building 
notice  shall  be  given  to  the  surveyor  of  the  board,  care  being 
taken  to  recjuire  no  more  than  a  reasonable  notice ;  and  the 
notice  required  by  the  6th  by-law  seems  perfectly  reason- 
able, and  the  deposit  of  the  plans  required  under  the  cir- 
cumstances was  also  reasonable.  Therefore,  as  it  seems  to 
me,  the  by-law  with  a  penalty  for  disobedience  must  be  the 
mode  of  carrying  out  tne  act.  Two  cases  were  cited  for  the 
respondent.  I  confess  I  am  quite  unable  to  see  what  the 
reasons  of  the  court  were.  The  first  case,  Young  v.  Ed- 
wards ('),  was  about  two  years  before  the  other,  Hattersley 
y.  Burr  (•),  but  does  not  appear  to  have  been  cited  in  it,  and. 
in  both  it  is  simply  said,  per  curiam^  'the  by-law  is  bad.  These 
cases  could  not  be  carried  to  error,  and  unless  we  are  quite 
satisfied  with  the  decisions  we  must  form  the  best  independent 

0)  1  H.  A  C,  601 ;  82  L.  J.  (Ex.),  25. 
O  83  L.  J.  (M.C.),  227.  (»)  4  H.  <k  C,  623. 
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opinion  we  can.  Now  it  seems  to  me  that,  in  the  present 
case,  the  6th  by-law  was  clearly  within  the  provisions  of  the 
act ;  and  I  do  not  agree  with  Mr.  Herschell  that  because, 
independently  of  this  by-law,  there  was  also  another  by-law 
giving  a  direct  and  appropriate  remedy  by  pulling  the  build- 
ing down,  this  by-law,  wnich  imposes  a  penalty  for  not  riv- 
ing previous  notice  and  depositmg  plans,  should  be  mbra 
vires  or  unreasonable. 

159]  *LusH,  J.:  I  am  of  the  same  opinion.  I  should  not 
entertain  the  slightest  difficulty  were  it  not  for  the  two  cases 
cited.  It  seems  to  me,  on  reading  the  acts,  that  the  by-law 
was  clearly  vrithin  the  powers  conferred  by  s.  34  of  21  &  22 
Vict.  c.  98.     Sect.  53  of  the  previous  act  (11  &  12  Vict.  c.  63) 

f)re8cribed  fourteen  days  as  the  time  for  giving  notice  to  the 
ocal  board,  together  with  particulars,  before  beginning  to 
dig  the  foundations  of  a  new  building,  and  forbade  the  be- 
ginning to  build  until  the  particulara  had  been  approved  by 
the  board  under  a  penalty  of  £60.  Section  72  nad  similar 
provisions  as  to  notice,  &c.,  before  beginning  to  lay  out  a 
new  street,  with  a  continuing  penalty  of  £20  a  day.  These 
sections  were  repealed  by  s.  34  of  the  second  act  (21  &  22 
Vict.  c.  98),  which,  in  lieu  of  them,  gives  power  to  the  local 
board  to  make  by-laws  as  to  the  same  matters.  So  that, 
instead  of  a  fixed  notice  and  penalties,  the  Legislature 
leaves  it  to  the  discretion  of  the  local  board ;  and  further, 
the  section  gives  them  express  power  as  to  giving  notices, 
and  though  it  says  nothing  as  to  penalties,  it  necessarily 
gives  what  the  common  law  implies,  namely,  the  power  to 
enforce  the  by-laws  by  penalties.  I  should  have  said  d 
priori,  that  the  fourteen  days'  notice  given  by  this  by-law 
would  have  been  perfectly  reasonable ;  and  it  is  to  be  ob- 
served that  it  is  the  precise  time  limited  by  the  repealed 
section  of  the  first  act.  Mr.  Herschell  contended  that  there 
was  no  power  to  impose  a  penalty.  But  a  by-law  could 
only  be  enforced  in  this  way.  In  2  Kyd  on  Corporations, 
p.  156,  it  is  said:  "To  secure  obedience  to  a  by-law,  it  is 
necessary  that  a  penalty  of  some  kind  should  be  annexed  to 
the  breach  of  it,  for  otherwise  the  by-law  will  be  nugatory. 
The  only  penalty  permitted  by  the  law  of  England  is  a  pe- 
cuniary one,  though  either  that  may  be  recovered  by  action, 
or  the  payment  of  it  enforced  by  distress  of  the  offender's 
goods.  That  obedience  to  a  by-law  cannot  be  enforced  by 
imprisonment  of  the  offender  or  by  the  forfeiture  of  his 
goods  there  are  a  multitude  of  authorities ;  and  the  reason 
assigned  is,  that  these  are  both  against  Magna  Charta." 
The  board,  therefore,  could  not  have  enforced  this  by-law 
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by  pulling  down  the  building,  but,  by  necessary  implication, 
a  power  to  make  a  by-law  implies  the  power  of  enforcing  it 
by  pecuniary  penalty ;  and  men  by  a  subsequent  by-law, 

Sower  is  also  expressly  given  in  *certain  cases  to  pull  [160 
own  the  building.  This  by-law,  therefore,  I  should  have 
said,  was  perfectly  reasonable  and  entirely  conformable  to 
the  statute  but  for  the  two  cases  which  have  been  cited. 
As  to  them,  I  agree  with  my  Brother  Mellor,  that  we  are 
bound  to  exercise  our  own  judgment  in  the  matter,  when  there 
are  no  reasons  given,  or  those  given. are  unintelligible.  In 
the  first  case.  Young  v.  Edwards  ('),  the  by-law  is  certainly 
very  comprehensive,  and  the  court  said  it  was  bad  without 
giving  any  reasons ;  but  it  would  not  be  diflScult  to  point  out 
that  there  were  parts  of  it  which  were  not  justified.  In  jEfoi- 
tersley^.  Burr (*)  the  former  case  was  not  cited;  and  al- 
though there  is  no  judgment,  there  are  some  dicta  of  the 
judges  reported  in  the  latter  case  which  seem  to  show  the 
9  i-eason  of  the  court  holding  the  by-law  unreasonable.  It  re- 
quired that  a  month's  notice  should  be  given  to  the  suiveyor 
at  one  of  the  monthly  meetings,  so  that  two  months  might 
elapse  without  the  intending  builder  being  able  to  do  any- 
thing. I  cannot  help  thinking  that  the  court  thought  that 
unreasonable.  Channell,  B.,  observes,  towards  the  end  of 
the  argument :  "  The  argument  for  the  respondents  must  go 
to  this  extent,  that  a  man  is  liable  to  a  penalty  of  £5  for 
building  on  his  own  land  before  the  month's  notice  had  ex- 
pired, although  the  building  is  in  every  respect  in  conformity 
with  the  by-Taws."  And  certainly  a  by-law  which  might 
prevent  a  man  doing  anything  for  two  months  I  should  say 
was  unreasonable.  Here  the  length  of  notice  is  only  four- 
teen days,  which  was  the  very  limit  prescribed  by  the  first 
act.  I  am  therefore  unable  to  see  an  excess  of  authority  in 
the  passing  of  this  6th  by-law. 

QuAiN,  J.:  I  am  of  the  same  opinion.  I  think  this  is  a 
good  by-law,  neither  ultra  vires  nor  unreasonable.  I  should 
have  no  hesitation  in  saying  so  but  for  the  two  cases  cited ; 
as,  however,  no  grounds  for  their  decision  are  given  by  the 
court  in  either  of  them,  I  am  unable  to  say  whether  our 
present  decision  is  in  confiict  with  those  cases.  I  do  not  see 
that  any  part  of  this  by-law  is  bad.  The  provision  requir- 
ing fourteen  days'  notice  is  reasonable,  and  it  is  clearly 
lawful  to  impose  a  reasonable  penalty.  But  it  is  also  clear 
on  the  authorities  that  a  by-law  may  be  good  in "  part 
*and  bad  in  part,  provided  the  parts  are  separable:  [161 
per  Bayley,  J.,  in  Clark  t.  Demon {*)G,nd  there  may  have 

(»)  S3  L.  J.  (M.C.),  227.  («)  4  H.  <k  C,  623.  («)  1  B.  <fe  Ad.,  at  p.  95. 
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been  reasons  in  the  cases  cited  why  the  penalty  was  bad  and 
unreasonable ;  but  here  it  is  40s.  only  for  eacn  offence,  and 
not  a  continuing  penalty  as  in  one  of  the  cases  cited.  And, 
as  my  Brother  Lush  has  said,  the  appropriate  way  of  enforc- 
ing a  by-law  is  by  imposing  a  reasonable  pecuniary  penalty 
for  the  breach  of  it.  Then,  had  the  local  board  power  to 
make  such  a  by-law  ?  By  s.  34  express  power  is  given  ; 
and  the  by-law  is  within  the  very  words  of  the  section,  and 
is  not  merely  constructively,  but  literally,  within  the  enact- 
ment. I  am  therefore  entirely  unable  to  see  on  what  grounds 
we  are  to  hold  this  by-law  bad :  it  is  clearly  neither  beyond 
the  powers  of  the  act  nor  unreasonable.  Mr.  Herschell 
made  some  objection,  that  imposing  a  penalty  under  the  6th 
by-law  was  inconsistent  with  the  power  of  pulling  down  the 
buildings  given  in  the  36th  by-law.  But  the  two  seem  to  be 
perfectly  consistent.  In  the  one  is  a  penalty  for  not  giving 
the  notice  previous  to  the  buflding  ;  by  the  other,  if  the  build- 
ing turns  out  contrary  to  the  by-laws,  it  may  be  pulled  down  , 
after  it  is  built.  The  by-laws  provide  for  botn,  and  both 
are  reasonable  provisions. 

Case  remitted  to  the  Justices. 

Attorneys  for  appellant :  Clarice,  RawUngs  &  Clarke. 
Attorney  for  respondent :  J.  Scott,  for  Dale,  South  Shields. 


An  ordinance  of  the  common  council 
of  the  city  of  New  York,  authorizing 
an  assessment,  passed  bj  the  board  of 
assistant  aldermen  in  one  year,  and  by 
the  board  of  aldermen  in  a  succeeding 
year,  a  new  board  of  assistant  alder- 
men having  been  elected  during  the 
time,  although  approved  by  the  mayor, 
is  absolutely  void,  and  no  amendment 
can  give  it  vitality  :  Matter  of  Beek- 
mati's  petition,  19  How.  Prac. ,  518. 

As  to  the  manner  of  passing  ordi- 
nances, their  validity  and  enforcement, 
see  Barton  v.  City  of  Pittsburg,  4  Brews. 
373 ;  Abbott's  Dig.  Corporations,  pp. 
491,  494,  511-517;  Dillon's  Munici- 
pal Corporations,  titles  "Ordinances"; 
Bishop's  Statutory  Crimes,  §$^  208,  211, 
553-t6,  title  "Municipal  By-Laws;"  1 
Bish.  Crim.  Prac,  §S  832, 1008  ;  United 
States  Digest,  title  "  Municipal  Corpo- 
rations"; Angell  &  Ames  on  Corpora- 
tions, title  "By-Laws." 

If  required  to  be  published  and  affi- 
davit of  publication  recorded,  cannot 
prove  the  publication  orally  by  one 
who  knew  of  such  publication  :  Klais 
V.  Palford,  36  Wise.,  587. 


Where  a  charter  gives  a  common 
council  power  to  "ordain  by-laws  re- 
lating to  wharves  and  the  anchoring, 
mooring  and  moving  of  vessels,"  and 
'  *to  appoint  all  necessary  officers  to  carry 
the  by-laws  into  effect,"  and  the  coun- 
cil passed  a  by-law  creating  the  office 
of  superintendent  of  wharves,  and  giv- 
ing the  officer  ' '  full  power,  to  order 
ftnd  regulate,  whenever  requested  by 
the  o\vner  or  lessee  of  any  wharf,  the 
mooring  of  vessels  at  such  wharf." 
Held  that  the  by-law  was  not  void  as 
delegating  to  the  superintendent  of 
wharves  the  making  of  regulations 
which  the  charter  gave  the  common 
council  alone  the  power  to  make  :  Greg- 
ory V.  City  of  Brtdgporty  41  Conn. ,  76. 

A  municipal  corporation  cannot  give 
its  ordinances  an  extra  territorial  effect, 
except  80  far  as  it  may  be  clearly  au- 
thorized by  the  legislature  so  to  do  : 
Straus  V.  Town  of  Pontia4^,  40  Illinois, 
301 ;  RM  V.  City  of  Indianapolis,  38 
Indiana,  48. 

And  on  a  prosecution  for  a  violation 
thereof  to  warrant  a  conviction,  there 
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mast  be  proof  that  the  act  was  commit- 
ted within  the  city  ]imit»:  Taylor  v. 
AmericuSy  39  Georgia,  59. 

And  was  passed  and  published  as  re- 
quired by  the  charter  :  Booth  v.  Town 
of  Carthage,  67  Illinois,  102. 

An  ordinance  which  conflicts  with  a 
general  statute  of  the  state,  is  void 
though  by  the  charter  of  the  city  or 
village  its  authoriti<^  are  authorized  to 
make  ordinances  upon  the  subject.  An 
ordinance  passed  by  a  municipal  corpo- 
ration prohibiting  the  sale  of  spirituous 
liquors  on  Sunday,  is  void  so  far  as  it  re- 
lates to  sales  by  inn-keepers  to  their  lodg- 
ers and  to  lawful  travellers,  pursuant 
to  their  licenses  granted  under  a  general 
statute  containing  certain  restrictions 
as  to  sale,  but  allowing  sales  to  duch 
persons  on  Sunday  :  Wood  v.  Gity  of 
BrooMun,  14  Barb.,  425. 

In  2Jew  Jersey,  see  Meyer  v.  TVeo- 
9urer,  37  New  Jersey  Law  Rep.,  160. 

In  California,  Ex  parte  Hurl,  49  Cal., 
557. 

In  Connecticut,  State  v.  Brady,  41 
Conn.  588. 

In  Hlinois,  Schrouchow  v.  Chicago, 
68  111.,  444. 

So  a  city  ordinance  prohibiting  the 
sale  of  pressed  hay  without  inspection, 
and  imposing  a  penalty  for  non-obser- 
vance, contravenes  the  provisions  of  1 
R.  S.,  574,  §  5,  and  is  therefore  void : 
The  Maytyr  v.  Nichols,  4  Hill,  209. 

Although  a  city  may  be  authorized 
to  pass  ordinances  imposing  new  and 
superadded  penalties  for  acts  already 
penal  by  the  laws  of  the  state  :  City  of 
Brooklyn  v.  Toyhbee,  31  Barb.,  288. 

The  prohibition  in  a  town  charter  of 
the  keeping  in  the  town,  or  within  a 
certain  distance  thereof,  spirits  or  beer 
for  the  purposes  of  trafic,  prescribing 
the  penalty  therefor  and  the  remedy  for 
its  recovery,  does  not  confer  upon  the 
town  any  power  to  enact  an  ordinance 
upon  the  subject.  A  power  given  to  a 
town,  by  its  charter,  to  prohibit  tip- 
pling houses  and  dram  shops,  does  not 
authorize  the  town  to  pass  an  ordinance 
prohibiting  the  sale  of  spirits  and  beer 
in  any  quantity  and  for  any  purpose, 
except  by  persons  authorized  to  sell  for 
medicinsd,  mechanical  or  manufactur- 
ing purposes  :  Straus  v.  Town,  of  Pon- 
tiae,  40  Illinois,  801. 

See  Booth  v.  Toum  of  Carthage,  67 
Illinois.  102. 

The  .same  act  may  constitute  an  of- 


fence both  against  the  state  and  muni- 
cipal corporation,  and  both  may  be 
punished  without  any  violation  of  con- 
stitutional principle  :  Jlowe  v.  TVea- 
9urer,  etc.,  37  New  Jersey  Law  R.,  146. 

A  city  ordinance  regulating  the 
weight  and  quantity  of  bread  is  valid  : 
Paige  v.  Fazackerly,  36  Barb.,  394, 

So  regulating  markets:  Bowling 
Green  v.  Carson,  10  Bush  (Ky.),  64. 

So  under  authority  to  pass  by-laws 
relating  to  nuisances,  an  ordinance  may 
be  passed  declaring  a  bowling  alley 
kept  for  hire  a  nuisance :  Tanner  v. 
Trustees,  5  Hill,  121  ;  see  Updyke  v. 
Campbell,  4  E.  D.  Smith,  570. 

So  an  ordinance  of  the  common  coun- 
cil of  the  city  of  New  York,  requiring 
hoist  ways  in  stores  and  other  build- 
ings to  be  inclosed  by  a  railing,  and 
closed  by  a  trap-door  upon  the  comple- 
tion of  the  business  of  each  day,  is  a 
reasonable  police  regulation,  and  with- 
in the  legitimate  powers  of  the  corpo- 
ration :  Mayor  v.  WiUiams,  15  New 
York,  502,  affirming  4  E.  D.  Smith, 
516. 

So  an  ordinance  presenting  the  rate 
at  whidi  the  cars  of  a  railroad  may  be 
run  through  a  village :  Chicago  v.  Uag- 
gerty,  67  Illinois,  113. 

An  ordinance  must  be  reasonable. 

An  ordinance  prohibiting  the  stand- 
ing of  a  railroad  train  directly  across  a 
public  street  longer  than  two  minutes 
at  one  time,  is  not  imreasonable  :  State 
V.  Mayor,  87  New  Jersey  Law,  348. 

A  by-law  that  no  drayman  or  brew- 
er's servant  shall  be  in  any  of  the  streets 
of  London  after  certain  hours,  is  good  : 
Bosworth  V.  Hame,  Cases  temp.  Hard- 
wicke,  405,  S.  C.  but  not  so  fully,  2 
Strange,  1085. 

An  ordinance  in  relation  to  ''  bay 
"v^ndows,"  is  valid  :  Commonwealth  v. 
Goodnow,  117  Mass.,  114. 

An  incorporated  town  in  Indiana,  is 
authorized,  by  statute,  to  prohibit,  by 
ordinance,  riding  or  driving  in  its  streets 
faster  than  an  ordinary  trot,  and  to  in- 
flict a  fine  therefor. 

Such  an  ordinance  inflicting  a  fine 
upon  any  person  who  shall  wilfully, 
etc.,  ride  or  drive  animals  on  its  streets 
•*  faster  than  an  ordinary  trot,'^  is  au- 
thorized by  statute,  and  is  not  unrea- 
sonable, and  the  description  of  the  gait 
is  not  vague  or  uncertain. 

A  marshal  of  an  incorporated  town 
of  Indiana  may  by  statute  arrest  on 
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view  for  a  violation  of  an  ordinance, 
and  is  not  liable  in  damages  for  false 
imprisonment  merely  because  he  made 
the  arrest  without  warrant :  Nealis  v. 
Hnyioardy  48  Indiana,  19. 

The  charter  of  a  city  authorized  the 
common  council  to  pass  ordinances  upon 
certain  subjects  pertaining  to  the  police, 
good  order  and  welfare  of  the  city,  and 
provided  that  a  violation  of  certain  of 
such  ordinances  should  l)e  a  misdemea- 
nor, and  might  be  prosecuted  as  such 
before  the  police  court  of  the  city  like 
other  offences,  which  court  might  in- 
tiict  thereon  the  penalty  named  in  such 
ordinance,  provided  that  no  penalty 
should  excee  i  the  sum  of  fifty  dollars 
for  a  single  offence.  Held,  that  the 
charter  did  not  attempt  to  confer  upon 
the  common  council  the  power  to  delJne 
and  determine  what  should  be  crime, 
and  was  not  therefore  unconstitutional: 
State  V.  Tryo)i,  39  Conn.,  183. 

A  city,  pursuant  to  its  charter,  passed 
an  ordinance  prescribing  the  limits 
within  which  W(^den  buildings  should 
not  be  built,  and  a  penalty  for  a  viola- 
tion of  the  ordinance  :  Held  that  the 
ordinance  was  valid. 

It  seems  that  the  common  council  of 
a  city,  where  an  ordinance  exists  for- 
bidding the  erection  of  wooden  build- 
ings within  certain  limits,  cannot  dele- 
gate to  a  committee  the  power  conferred 
by  the  charter  to  give  a  consent  that  a 
wooden  building  may  be  erected  within 
such  limits. 

In  an  action  by  a  city  for  the  viola- 
tion of  an  ordinance  forbidding  the 
erection  of  wooden  buildings  within 
certain  limits,  the  defendant  claimed 
that  he  had  the  consent  of  the  coumion 
council  to  erect  a  wooden  building.  It 
appeared  that  notice  of  defendant's  ap- 
plication for  a  consent  had  not  been  pub- 
lished in  the  manner  required.  De- 
fendant offered  to  show  that  his  appli- 
cation to  the  common  council  had  been 
referred  by  the  common  council  to  a 
committee  with  power.  But  the  con- 
sent  given  by  the  committee  was  not 
signed  by  all  the  members  of  the  com- 
mittee. Held  that  the  offer  was  prop- 
erly rejected  :  City  of  Troy  v.  Winter, 
4  N.  Y.  Supreme  Ct.  Rep.,  256,  2  Hun, 
63. 

Where  the  charter  authorized  the  city 
to  pass  ordinances  to  prevent  the  erec- 
tion of  tcoodc'ii  buildings  within  such 


parts  of  the  city  as  the  corporate  author- 
ities might  define,  an  ordinance  forbid- 
ding the  erection  of  any  building  within 
certain  limits,  other  than  of  brick, 
stone,  iron  or  other  material  of  an  in- 
combustible nature,  was  held  void  as 
exceeding  the  power  conferred,  which 
was  simply  to  prohibit  the  erection  of 
wooden  buildings :  Attorney  General 
V.  CampbeU,  19  Grant's  (Upper  Canada) 
Chy.,  299. 

See  also  City  of  Keokuk  v.  Seroggs, 
39  Iowa,  447. 

The  charter  of  the  city  of  New  Haven 
"authorized  the  common  council  of  the 
city  to  make  ordinances  to  protect  the 
city  from  fire,  and  to  establish  districts 
within  which  it  should  not  be  lawful, 
without  a  license,  to  erect  any  wooden 
building.  The  common  council  passed 
an  ordinance  establishing  a  fire  district 
and  forbidding  the  erection  or  placing 
of  any  wooden  building  within  the  dis- 
trict, without  license  given  by  the  boanl 
of  aldermen,  declaring  that  such  a 
building  should  be  deemed  a  conimon 
nuisance,  and  making  it  the  duty  of 
certain  officers,  after  reasonable*notic«s 
to  abate  it.  Held  that  the  ordinance 
was  fully  authorized  by  the  charter 
and  was  reasonable.  The  prompt  en- 
forcement of  such  an  ordinance  in  case 
of  its  violation  is  important  to  the  pub- 
lic safety,  and  a  court  of  equity  will 
not  interfere  by  injunction  to  prevent 
sucli  enforcement,  but  leav«  the  party 
aggrieved  to  his  legal  remedy  if  he  is 
entitled  to  any  remedy.  It  is  not  a  rea- 
son for  the  interference  of  chancery 
that  the  building  has  become  real  es- 
tate. It  has  become  so  by  the  unlaw- 
ful act  of  the  owner,  and  is  such  only 
in  the  most  technical  sense,  and  the 
value  of  the  building  can  be  easily  as- 
certained and  proved. 

Nor  is  it  a  sufficient  reason  for  such 
interference  that  the  owner  had  ob- 
tained the  consent,  individually,  of  a 
majority  of  the  aldennen,  notice  Injing 
gfiven  to  him  that  the  board  when  iji 
session  might  refuse  its  assent,  as  it 
afterwards  did.  Nor  that  he  had,  after 
placing  the*  building,  covered  it  with 
a  sheathing  of  iron  and  tinned  the 
roof,  before  proceedings  were  institut^nl 
against  him,  and  had  by  further  work 
upon  it  during  the  pendency  of  the 
proceedings  made  it  substantially  fire- 
proof.    The  city  authorities    are   the 
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proper  judges  as  to  how  far  these  facts 
should  affect  their  action. 

And  held  that  the  fact  that  the  city, 
exempt  itself  from  responsibility  on  the 
ground  that  the  duty  was  a  public  one, 
might  employ  persons  to  demolish  the 
building  who  were  of  no  pecuniary  re- 
sponsibility,  was  not  entitled  to  consider- 
ation so  long  as  nothing  appeared  to  show 
any  such  purpose  on  tlie  part  of  the  city  : 
Hine  v.  City  of  New  Haven,  40  Conn,  478. 

The  enlarging  and  fitting  up  as  a 
livery-stttble,  in  Boston,  within  one 
hundred  and  seventy  feet  of  a  church, 
from  a  dwelling-house  w^hich  was  built 
before  the  passage  of  the  statute  of 
1810,  chapter  124,  is  an  "erecting"  of 
a  livery-stable  within  the  meaning  of 
that  statute,  and,  while  the  building  is 
used  as  a  livery -stable,  renders  the 
owner  or  keeper  thereof  liable  to  the 
penalties  imposed  by  that  act :  Hastings 
V.  Aiken,  1  Gray  (Mass.),  163. 

As  to  what  trades  may  be  declared 
by  the  common  council  or  board  of 
health  of  a  -  city,  under  its  charter,  to 
be  nuisances  and  proceedings  thereun- 
der, see  Moak's  note  to  "Clarke's  Chan- 
cery (ed.  1869),  850,  marg.  p.  344; 
Moak's  Van  Santvoord's  Pleadings, 
a08,  Sdo-a,  477,  686;  Metropolitan 
Board  v.  Heister,  87  N.  Y.  661 ;  Schus- 
ter V.  Metropolitan  Board,  49  Barb., 
450 ;  Van  Wormer  v.  The  Mayor,  etc., 
15  WendeU,  S63 ;  Reynolds  v.  Schultz, 
84  How.  Prac,  147  ;  4  Robertson,  282  ; 
iStetcart  v.  Board,  33  How.,  3  ;  Cooper 
V.  Board,  etc.,  33  How.  Prac.,  5 ;  WeU 
V,  SchuUz,  83  How.  Prac.,  7  ;  People  v. 
Board,  «^.,  83 How.  Prac.,  52  ;  Slaugh- 
ter House  Cases,  16  Wallace  U.  S.,  86  ; 
Taylor  v.  StaU,  35  Wisconsin,  298; 
May<yr  v.  Second  Av.  R,  JR.,  32  N.  Y. 
Kep.,  261 ;  Mayor  v.  Third  Av.  R.  R., 
33  N.  Y.  Rep.,  42 ;  Mooney  v.  Mayor, 
etc.,  Irish  Rep.,  6  Com.  Law,  226. 

The  violation  of  a  city  ordinance  is 
not  a  crime  unless  declared  so  by  stat- 
ute :  Wood  V.  City  of  Brooklyn,  14 
Barb.,  425;  Schneider  v.  McLane,  86 
Barb.,  495,  4  Abb.  Court  of  Appeals 
Dec.,  154. 

See  City  of  RocJiester  v.  Upman,  19 
Minnesota,  108 ;  Dorling  v.  City  of  St. 
Paid,  19  Mmnesota,  889. 

A  misdemeanor  is  an  act  or  omission 
for  which  punishment  other  than  death 
or  imprisonment  is  denounced  by  a 
statute,  tliut  is  by  a  legiMative  act. 

It  is  doubtful  whether  the  legislature 


has  the  power  to  enact  in  the  charter  of. 
a  city,  that  the  violation  of  an  ordi- 
nance, which  the  city  may  thereafter 
pass,  shall  be  a  misdemeanor:  PiUs- 
bury  V.  Brown,  47  California,  478. 

But  see  City^  of  Brooklyn  v.  Toynbee, 
31  Barb.,  283. 

Power  to  punish  offenders  against 
ordinances  by  fine  or  imprisonment, 
doea  not  include  authority  to  coerce 
payment  of  a  fine  &y  imprisonment : 
Brieswickv.  Mayor,  51  Geo.,  639. 

An  individual  may  associate  with 
thieves,  &c.,  without  being  guilty  of 
any  offence,  for  it  is  not  the  business 
of  the  legislature  to  keep  guard  over 
individual  morality  ;  but  if  such  person 
so  associates  with-  a  design  to  aid,  abet 
•or  promote,  or  in  any  way  assist  the 
parties  charged  with,  or  suspected  of, 
being  thieves  prohibitory  legislation 
may  be  applied,  not  to  correct  the  evil 
consequences  which  such  association 
may  bring,  on  the  individual,  but  to 
protect  society  from  actual  or  antici- 
pated breaches  of  law. 

The  ordinance  of  the  city  of  St.  Ix)uis 
prohibiting  the  *  *  knowingly  associating 
with  persons  having  the  reputation  of 
being  thieves  and  prostitutes  "  is  void, 
as  invading  the  right  of  personal  lib- 
erty :  City  of  St.  Louis  v.  Fitz,  63  Mis- 
souri, 582. 

See  also  Dorling  v.  City  of  St.  Paul, 
19  Minnesota,  889  ;  RM  v.  City  of  In-, 
dianapolis,  38  Indiana,  49. 

Whether  the  owner  of  a  hack  who  is 
personally  without  fault,  can  be  held 
to  answer  for  a  non-observance  of  an 
ordinance  directing  him  to  have  two 
lighted  lamps  to  his  carriage  when 
driving  it  in  the  night  time,  query? 
He  certainly  cannot  be  so  held  when 
the  hack  is  being  used  by  some  person 
not  then  acting  in  his  service,  and  with- 
out his  knowledge  or  consent,  as  when 
the  driver,  being  in  his  employ  as  day 
driver  uses  the  hack  for  his  own  pur- 
poses, in  the  night  time,  unauthorized 
by  him  and  without  his  knowledge : 
Campbell  v.  City  of  Providence,  9 
Rhode  Island,  262. 

Whenever  a  municipal  corporation 
is  authorized  to  make  by-laws  relative 
to  a  given  subject,  and  to  require  of 
those  who  desire  to  do  any  act  or  trans- 
act any  business  pertaining  thereto  to 
obtain  a  licence  therefor,  the  reasonable 
cost  of  granting  such  licenses  may  be 
properly  charged  to  the  persons  pro- 
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caring  them,  aLthough  the  power  to  do  a  license  first  issued  by  the  fire  mar- 
so  is  not  expressly  given  by  the  charter,  shal,  for  which  license  a  fee  of  fifty 
Therefore,  where  the  charter  of  the  cents  was  required  to  be  paid :  Held 
city  of  New  Haven  empowered  said  that  the  license  fee  required  was  not  a 
city  to  make  and  enforce  by-laws  to  .  revenue  tax  in  any  proper  sense,  but 
protect  the  city  from  fire,  to  establish  rather  a  reasonable  sum  collected  of  the 
districts  within  which  it  should  not  be  party  interested  for  the  purpose  of  de- 
lawful  to  erect,  enlarge  or  elevate  any  fraying  in  part  the  expenses  of  issuing 
wooden  building  except  by  license  from  and  recording  the  license,  and  that  the 
the  city,  and  to  enact  ordinances  relat-  power  to  require  such  a  fee  was  con- 
ing to  the  subject,  and  prescribe' pen-  ferred  by  the  charter,  by  intendment, 
alties  for  their  violation:  and  ordi-  as  convenient  if  not  essential,  to  •the 
nances  of  said  city  provided  that  no  full  enjoyment  of  the  powers  expressly 
person  should  build  or  enlarge  any  granted :  Welch  v.  HotchktM,  39  Conn., 
building  withui  the  fire  limits,  without  140. 


[Law  Reports,  10  Queen's  Bench,  162.] 
June  20,  1875. 

162]  *The  Aberdare  Local  Board  of  Health,  Appel- 
lants; Hammett,  Respondent. 

Local  Oovemment  Act,  1858  (21  A  22  Viet.  c.  98),  «.  18,  subs.  5-^" Fabrication"*  of 

r  Paper — Mens  rea. 


At  an  election  of  a  member  of  a  local  board  of  health,  a  voting  paper  (form  sch. 
A  to  11  <b  12  Vict.  c.  63)  was  delivered  at  the  house  of  £.  R.,  a  voter;  the  wife  of 
the  voter,  having  her  husband's  authority,  put  a  cross  at  the  bottom  of  the  paper, 
and  the  respondent  then  put  £.  R.,  the  voter's  initials,  in  the  margin  opposite  the 
name  of  the  candidate  for  which  the  vote  was  intended,  and  the  respondent  signed 
his  name  as  witness  to  the  mark  of  the  voter.  An  information  having  been  laid 
against  the  respondent  under  21  &  22  Vict.  c.  98,  s,  13,  subs.  (5),  for  •*  Sibr^ating'* 
the  voting  paper ;  the  justices  dismissed  the  summons,  finding,  on  the  above  facts, 
that  the  respondent  bona  fde  believed  (as  the  fact  was)  that  the  wife  had  authority 
to  put  her  husband's  name  to  the  paper,  aind  that  the  respondent  had  no  criminal  or 
unlawful  intention  in  putting  his  name  as  witnessing  the  mark  of  the  voter  : 

Held,  that  the  justices  were  right :  for  that  rnens  rea  was  necessary  to  constitute 
the  offence. 

Case  stated  by  justices  of  Glamorganshire  under  21  & 
22  Vict.  c.  43. 

At  petty  sessions  held  at  Aberdare,  on  the  21st  of  October, 
1873,  an  information,  by  the  appellants  against  the  respon- 
dent under  21  &  22  Vict.  c.  98,  s.  13,  subs.  5,  charging  that  he 
did  fabricate  a  certain  voting  paper,  was  heard  (*). 

From  the  evidence  it  appeared  that  an  election  took  place 

{})  By  21  <b  22  Vict.  c.  98,  s.  13,  subs,  titled  to  vote,  or  interrupts  the  distriba- 

6 :  "If  any  person  fabricates,  in  whole  tion  of  any  voting  papers,  or  distributes 

or  in  part,  alters,  defaces,  destroys,  ab-  the  same  under  a  false  pretence  of  being 

stracts,  or  purloins  any  voting  paper,  or  lawfully  authorized  so  to  do,  he  shall  for 

personates  any  person  entitled  to  vote  in  every  such  offence  be  liable,  on  convic- 

pnrsuance  of  the  Public  Health  Act,  1848,  tion  before  two  justices,  to  be  imprisoned 

or  this  act,  or  falsely  assumes  to  act  in  for    any    period     not    exceeding    three 

tlie  name  or  behalf  of  any  person  so  en-  months,  with  or  without  hard  labor. 
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in  August  for  a  member  to  serve  on  the  Board  of  Health. 
There  were  two  candidates,  Dr.  Price  and  Mr.  Howell  Wil- 
liams. Edward  Richards  was  a  person  duly  qualified  to 
vote.  Henry  Dairies  was  duly  appointed  to  deliver  the  vot- 
ing papers  to  qualified  voters  on  the  22d  of  August,  and  to 
collect  them  on  the  day  of  election,  the  26th  of  August  fol- 
lowing. 

On  the  22d  of  August  a  voting  paper  was  left  by  the  col- 
lector *at  the  house  of  Edward  Kichards,  of  which  [163 
fact  Richards  was  aware.  On  the.  following  day,  the  23d 
of  August,  the  respondent,  with  Williams,  the  candi- 
date, called  at  the  house  of  Edward  Richards  to  canvas 
liim  for  his  vote  on  behalf  of  Williams.  Richards  was  not 
at  home  ;  but  his  wife  was,  and  upon  being  asked  for  her 
husband's  vote  in  favor  of  Williams,  she  consented  to  give 
it,  and  made  a  +  at  the  bottom  of  the  voting  papers ;  the 
respondent  at  the  same'time  witnessed  the  mark  of  the  wife, 
describing  it  as  the  mark  of  the  voter,  and  affixed  the  ini- 
tials of  Edward  Richards  to  the  name  of  Howell  Williams 
in  the  margin  (*). 

Richards  was  aware  that  his  wife  had  so  signed  the  paper 
as  he  swore  upon  the  hearing  of  the  information,  ^'  I  leave 
such  matters  to  her,  and  I  did  so  this  time  as  I  have  done 
many  times  before,  because  I  think  she  is  wise  and  capable 
enough  to  do  it."# 

The  respondent  affixed  his  signature  as  witness  to  the 
mark  of  the  wife,  describing  it  as  the  mark  of  the  voter,  and 
the  initials  of  Edward  Richards  in  the  margin,  bona  fide 
believing  that  she  was  entitled  to  sign  on  behalf  of  her  hus- 
band, and  that,  in  doing  as  he  did,  he  was  in  no  way  acting 
contrary  to  the  act ;  and  he  left  the  voting  paper  open  for 
the  husband's  inspection. 

On  the  day  of  election,  the  26th  of  August,  the  collector 
called  at  the  house  of  Richards  for  the  voting  paper,  but 
was  told  it  had  been  mislaid,  and  no  voting  paper  was  either 
tendered  or  sent  in  on  behalf  of  Edward  Richards. 

On  the  27th  of  August,  t^e  day  for  counting  up  the  votes, 
and  when  no  additional  voting  papers  could  have  been  either 
tendered  or  received,  a  relation  oi  one  of  the  candidates  in- 
duced Edward  Richards  to  go  down  with  the  voting  paper, 

(')  By  8.  4  of  21  <&  22  Vict.  c.  98,  this  affix  his  mark,  bat  such  mark  must  be  ai- 

act  is  to  be  docme<l  part  of  11  &  12  Vict,  tested  by  a  witness,  and  such   witness 

c.  63.     The  voting  paper  was  in  the  form  must    write    the    initials    of    the  voter 

given  in   sch.  A   of   the  latter  act ;  by  against    the  name  of  every  person  for 

which,  if  a  voter  cannot  write,  he  must  whom  the  voter  intends  to  vote. 
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which  had  been  found,  to  the  office  of  the  Board  of  Health, 
where  it  was  produced  before  the  chairman,  who  was  casting 
up  the  votes  ;  but  the  voting  paper  was  not  admitted  by  the 
chairman,  as  it  had  not  remained  unconvicted  through  the 
default  of  the  chairman  or  person  appointed  to  receive  it : 
see  11  &  12  Vict.  c.  63,  s.  26. 

164]  *The  justices  were  of  opinion,  that  at  the  time  the  re- 
spondent so  signed  and  attested  the  voting  paper  he  bona 
fide  believed  tlSit  the  wife  had  the  authority  of  ner  husband 
to  sign  his  name  (which  in  point  of  fact  she  had) ;  and  that 
the  respondent  had  no  criminal  or  unlawful  intentio^i  in  wit- 
nessing her  signature;  and  they  therefore  dismissed  the 
summons. 

The  question  for  the  court  w'as,  whether  the  justices  were 
bound  to  find  the  respondent  guilty  of  fabricating  the  vot- 
ing paper. 

Fritchard^  for  the  appellants :  By  s.  4,  20  &  21  Vict, 
c.  98,  is  to  be  deemed  one  with  11  &  12  Vict.  c.  63 ;  and  the 
mode  of  filling  up  a  voting  paper  is  given  in  11  &  12  Vict, 
c.  63,  ss.  20-26,  and  form  sch.  A ;  and  in  order  to  be  a  valid 
voting  paper  it  ought  to  have  been  filled  up  by  the  voter 
himself  putting  his  name  or  mark ;  the  paper,  therefore, 
which  the  respondent  was  a  party  to  filling  up,  was  a  false 
paper,  and  consequently  he  was  guilty  of  mbricating  a  vot- 
ing paper  under  21  &  22  Vict.  c.  98,  s.  13,  ^subs.  5. 

J  Lush,  J. :  This  is  made  a  criminal  offence,  subjecting  the 
offender  to  imprisonment,  possibly  with  hard  labor,  without 
the  option  of  a  fine ;  to  constitute  the  offence  there  must  be 
mens  rea.  The  respondent  believed,  as  was  the  fact,  that 
the  husband  had  authorized  the  wife  to  put  his  mark.  Sup- 
pose the  wife  had  put  the  mark  when  the  husband  was  pres- 
ent, could  it  be  contended  that  the  respondent  was  guilty  of 
fabricating  the  paper  ?  On  the  findings  of  the  magistrates, 
this  is  precisely  the  same  case.  ] 

The  respondent  might  not  have  a  Toens  rea^  but  by  attest- 
ing the  wife's  mark  as  that-  of  the  voter,  and  by  putting  the 
initials  of  the  .voter  in  the  margin,  he  wilfully  did  or  said 
what  was  not  the  fact,  that  the*  mark  was  the  mark  of  the 
voter  himself.  The  wilfulness  of  the  act  is  sufficient,  and  a 
mistaken  belief  as  to  the  lawfulness  of  the  act  does  not  pre- 
vent the  act  being  wrong :  Foulger  v.  Steadman  (*).  In  Keg. 
V.  Hartshorn  {"),  which  was  an  indictment  for  forgery  at  com- 
mon law  by  affixing  and  attesting  a  person's  mark  under 
circumstances  similar  to  the  present,  Crompton,  J.,  stopped 

(')  Law  Rop.,  8  a  B.,  65.  («)  6  Cox,  C.  0.  395,  402. 
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the  case,  saying:  "This  does  not  amount  to  forgery,  al- 
though it  is  no  doubt  an  irregular  proceeding.  It  *ap-  [165 
})ears  that  the  voting  papers  had  been  filled  up  by  the  de- 
endants,  either  with  tne  express  or  implied  consent  of  the 
voters,  or  with  the  consent  oi  some  person  whom  the  defen- 
dants might  reasonably  believe  to  have  authority.  The 
voters  were  all  called  upon.  It  is  possible  that  the  irregu- 
larity committed  may  be  indictable,  as  it  is  clear  the  statute 
intended  that  the  voter  should  affix  his  mark  proprid  manu^ 
but  the  attestation  in  the  mode  adopted  is  not  forgery. 
There  is  no  false  statement  implied,  and  the  essence  of  the 
crime  of  forgery  is  making  a  false  entrv  or  signature,  know- 
ing it  to  be  without  authority  and  witn  intent  to  defraud." 
It  was  probably  in  consequence  of  this  decision-  that  this 
s.  13,  subs.  5,  was  introduced.  And  the  act  now  gives  a  sum- 
mary mode  of  proceeding  to  punish  what  Crompton,  J., 
thought  ou^ht  to  be  indictable  in  some  way. 
jff.  T.  Williams  J  for  the  respondent,  was  not  called  upon. 

Mellor,  J.:  I  am  of  opinion  that  the  magistrates  were 
clearly  right.  In  order  to  make  a  person  liable  for  a  crim- 
inal offence  like  this,  he  must  have  a  guilty  intention  at  the 
time  he  does  the  act ;  here  the  respondent  thought  he  was 
doing  nothing  wrong,  and  believed  that  the  wife  nad  the  au- 
thority of  her  husband,  which  she  actually  had,  to  put  his 
name  to  the  voting  paper.  The  word  "fabricate"  occurs 
along  with  the  words  "alters,  defaces,  abstracts,  or  purloins 
any  voting  paper,  or  personates  any  person,"  aU  of  which 
import  a  criminal  intention — a  mens  rea;  and  the  legisla- 
ture must  mean  such  an  act  as  the  person  doing  it  must 
know  is  wrong,  and  not  such  as  he  believes  to  be  right. 
There  might  have  been  facts  which  might  have  induced  the. 
magistrates  to  find  the  mens  rea  ;  but  nere  they  have  found 
the  contrary,  and  not  only  that  the  respondent  believed  the 
wife  had  authority,  but  that  she  had  the  authority  of  her 
husband  to  sign  the  voting  paper  for  him. 

Lush,  J.:  I  am  of  th§  same  opinion.  We  are  not  called 
upon  to  say  whether  the  voting  paper,  if  received  in  time, 
ought  or  ought  not  to  have  been  admitted.  The  question  is 
fiiniply  whetner  the  respondent  "  fabricated  it  in  whole  or  in 
part."  The  word  "fabricates"  imports  a  wrongful  act,  an 
act  done  with  a  m^ns  rea^  which  is  conclusively  negatived 
by  the  justices. 

*QuAiN,  J. :  I  am  of  the  same  opinion.  "  Fabricate  "  [166 
13  Eng.  Ri:i».  30 
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implies  fraud  or  falsehood,  a  false  or  fi-audulent  concoction, 
knowing  it  to  be  wrong  and  contrary  to  the  act. 

Judgment  for  the  responderd. 

Attorneys  for  appellants :  Rickard  &  Walker^  for  Oery^ 
Aberdare, 

Attorneys  for  respondent :  Purkis  cfe  Perry ^  for  PJiiUips^ 
Aberdare. 


See  notes  8  Eng.  Rep.,  312,  10  Eng. 
Rep.,  512,  1  Eng.  Rep.,  408,  4  Eng. 
Rep.,  223. 

The  maxim,  "Actus  non  facit  reum 
nisi  mens  git  rea  " — *  *  The  act  itself  does 
liot  make  a  n^an  guilty  unless  his  inten- 
tion were  so  " — (Broom's  Leg.  Maxims, 
306,  7th  Am.  ed.),  seems  to  have  cre- 
ated much  unnecessary  confusion  and 
conflict  in  the  decisions  of  the  courts 
and  the  conclusions  of  writers.  When 
construed  in  connection  with  another 
equally  well  known  maxim,  "  Ignoran- 
tiafcKti  excusat, — Ignorantiajurvt  non 
excusat " — "Ignorance  of  fact  excuses — 
Ignorance  of  the  law  does  not  excuse" — 
(Broom's  Legal  Maxims,  7th  Am.  ed., 
253),  the  determination  of  ihe  facts  oi^ 
a  particular  case  may  become  an  intri- 
cate and  a  delicate  task,  but  when  the 
facts  are  settled  the  application  of  the 
law  is  comparatively  easy  and  certain. 

If  the  necessary  and  in€tital)le  result 
of  an  act  are  directly  pernicious,  the 
intent  to  work  mischief  becomes  a  ques- 
tion of  law  :  Safford  v.  Wyckoff,  1  Hill, 
11 ;  Dunham  v.  WaUrman,  17  N.  Y. 
Rep.,  21 ;  Commonwealth  v.  Tenney,  97 
Mass.,  58  ;  Com.  v.  Coe,  115  Mass.,  482. 

Parties  who  riotously  tear  down  a 
house  in  the  assertion  of  a  supposed 
right  are  guilty  of  a  riot,  though  if 
they  had  not  acted  under  a  supposed 
right  they  would  have  been  guilty  of  a 
felony :  Queen  v.  Casey,  Irish  Rep. ,  8 
Com.  Law,  408. 

See  BeckJiam  v.  Nacke^  56  Mo. ,  546  ; 
2  Green's  Crim.  Rep. ,  619. 

When  tlie  accused  has  purposely  done 
an'  act  understanding  the  facts  sur- 
rounding the  doing  thereof  he  is  le- 
gally chargeable  with  an  intent  to  do  it, 
and  with  the  legal  consequences  of  doing 
it.  It  is  no  defence  to  an  indictment 
for  doing  an  act  illegal  per  se  that  he 
did  not  intend  to  commit  a  crime  or  to 
make  himself  a  criminal  if  he  purpose- 


ly- did  the  act.  He  is  hound  to  know 
the  legal  result  of  the  doing  :  People  v. 
BrooUf  1  Denio,  457 ;  People  v.  Bo- 
gart,  3  Park.  Crim.  Rep.,  143 ;  People 
V.  Gardner  <ft  Charlicky  Police  Commis- 
sioners N,  Y.,  5  N.  Y.  Supreme  Court 
Rep.,  678,  3  Hun,  222,  affirmed  by 
Court  of  Appeals,  June  22, 1875  ;  W7iite 
V.  White,  105  Mass.,  326-7;  People  v. 
DaiceU,  25  Mich.,  247;  United  States 
V.  Susan  B,  Anthony,  11  Blatchford, 
200,  S.  C.  2  Green's  Crim.  Rep.,  208, 
and  note  pp.  215-226  ;  see  also  note  to 
Com.  V.  ^V7litet  2  Green's  Crim.  Rep., 
275;  Marmont  v.  Tlie  State,  48  Ind., 
21  ;  Hamilton  v.  People,  57  Barb.,  625  ; 
People  v.  Tinsdale,  10  Abbott's  Prac, 
N.  S.,  374;  Schuster  v.  Tlie  Stale,  48 
Ala.,  199. 

If  one  knowing  she  is  not  a  male  per- 
son, casts  a  ballot  at  an  election  at 
which  only  a  male  person  has  a  right 
to  vote  ( Winuns  v.  Williams.  5  Kansas, 
227  ;  Miner  v.  llapperselt,  21  Wallace, 
162),  she  commits  a  crime  and  it  is  no  de- 
fence for  her  to  say,  true  1  purposely 
cast  the  vote,  but  I  did  not  intend  by 
so  doing  to  make  myself  a  criminal : 
United  States  v.  Susan  B.  Ant/wny,  be- 
fore cited. 

If  the  accused  did  not  purposely  do 
the  act  there  is  no  criminal  intent,  for 
he  did  not  intend  to  do  that  which  the 
law  had  declared  to  be  a  crime. 

When  the  act  is  not  criminal  per  se 
but  is  only  criminal  if  done  with  a  par- 
ticular'intent,  such  intent  must  be  al- 
leged and  proved  according  to  the  terms 
of  the  statute  :  State  v.  Malhy,  34  New 
Jersey  Law  Rep.,  410;  Comtnonitettlth 
V.  Green,  111  Mass.,  31)2:  SUUtery  v. 
The  People,  76  Illinois,  218. 

Or  if  the  facts  were  not  known  to  the 
accused  but  he  acted  upon  an  erroneous 
belief  as  to  the  same  :  People  v.  Jones, 
54  Barb.,  311. 

In  such  cases  the  law  presumes  that 
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eveiy  sane  man  intends  the  natural  and 
ordinary  consequences  of  the  act,  but 
the  intent  is  a  fact  which  may  be  estab- 
lished or  rebutted  by  the  surroundings 
of  the  t'tunsaction  or  by  the  evidence. 
The  intent  becomes  a  question  of  fact 
for  the  jury,  for  purposely  doing  of  the 
act  is  not  necessarily  and  inevitably 
criminal :  State  y.  MaUoy,  34  New  Jer- 
sey Law  Rep.,  410 ;  Bluff  v.  8tate,  10 
Ohio  State  Rep.,  547 ;  Woodmdes  v.  TJie 
J^ate,  3  Miss.  (2  How.),  655,  S.  C.  2 
Morris's  State  Cases,  95  ;  Mask  v.  The 
State,  36  Miss.,  77,  S.  C.  2  Morris's  St. 
Cases,  1100 ;  Jeffv,  State,  39  Miss.,  593, 
S.  C.  2  Morris's  State  Cases,  1422 ;  JSo- 
ans  V.  PeopUy  49  N.  Y.,  88;  Cam,  v. 
Green,  111  Mass.,  392 ;  Reg.  v.  Jarvis, 

7  Cox's  Cr.  Cas.,  53  ;  Van  Pelt  v.  Ifc- 
Gfrair,4N.Y.,113-4;  People  v. HamiU, 
2  Parker's  Crim.  Rep.,  223;  Com.  v. 
Mason,  105  Mass.,  163 ;  People  v.  Mc- 
Donald, 43  N.  Y. ,  66 ;  People  v.  Johnson, 
1  Park.  Crim.  Rep.,  564  ;  KembU'scase, 
1  City  Hall  Rec.,  177  ;  People  v.  Jones, 
54  Barb.,  311. 

The  question  as  to  who  is  the  owner 
of  property  frequently  is  one  of  fa4it. 
In  such  a  case  if  one  lionestly  believing 
he  is  the  owner  thereof  do  an  act  rela- 
tive thereto,  he  is  not  punishable  crim- 
inally therefor,  for  in  so  doing  he  la- 
bored under  a  mistake  oifact  and  not 
of  law :  StaJbe  v.  Boseman,  70  N.  C. ,  235 ; 
Commontoealth  v.  StebHns,  8  Gray,  492; 
State  V.  Bond,  8  Iowa,  540 ;  Phelps  v. 
People,  55  Illinois,  334 ;  Sta^e  v.  Luther, . 

8  Rhode  Island,  151. 

So  if  the  prisoner  honestly  believing 
he  ha^  a  lien  for  repairs  upon  property 
given  him  to  mend,  refuses  to  give  it 
up  without  intending  to  deprive  the 
owner  of  his  property  in  the  goods  but 
only  to  compel  him  to  pay  for  the  re- 
pairs, he  is  not  guilty  of  larceny  for  an 
intent  to  deprive  the  owner  of  his  prop- 


erty in  the  goods  is  an  ingredient  in  the 
crime  of  larceny  ;  otherwise  if  the  jury 
find  as  a  fact  that  the  assertion  of  a 
lien  was  only  a  colorable  pretence  to  re- 
tain possession  :  Beg.  v.  Wade,  11  Cox's 
Cr.  Cas.,  549. 

The  question  as  to  whether  the  court 
in  a  case  where  the  conceded  and  undis- 
puted facts  render  the  act  done  by  the 
defendant  criminal,  has  the  right  to  di- 
rect and  to  record  a  verdict  of  guilty,  is 
one  of  some  nicety,  but  as  the  jury  have 
no  legal  or  moral  right  to  disregard 
the  rules  of  law  applicable  to  such  a 
case,  a  case  will  rarely  happen  where 
it  can  become  necessary  in  order  to  at- 
tain j  ustice  that  this  should  be  done.  The 
question  is  one  of  more  subtlety  than  of 

Practical  utilitv:  UoweU  v.  People,  5 
[un,  620 ;  IT.  S.  v.  Susan  B.  Anthony, 
11  Blatchford,  200,  209-212,  S.  C.  2 
Green's  Crim.  Law,  208,  and  note  pp. 
215-226 ;  Commonwealth  v.  Magee,  12 
Cox's  Cr.  Cases,  549 ;  State  v.  Buckley, 
40  Conn.,  248 ;  Duffy  v.  People,  26  N. 
Y.,  588,  affirming  5  Park.  Crim.  Rep., 
321;  People  v.  Finnegan,  1  Parker's  Cr. 
Rep.,  147  ;  People  v.  Bennett,  49  N.  Y., 
137,  141 ;  U.  S.  V.  FuOerton,  7  Blatch- 
ford, 177. 

There  is  little  danger  in  this  age  and 
in  this  country  that  the  court  will  im- 
properly direct  a  verdict.  If  it  does 
the  remedy  in  most  cases  is  ample. 
The  want  of  a  remedy  against  the  same 
cannot  however  change  the  rule  of  law: 
Town  of  Venice  agt.  Govld,  1  Weekly 
Digest,  154,  N.  Y.  Court  of  Appeals. 

Where  the  intent  is  an  essential  ele- 
ment of  a  crime,  for  which  a  pris- 
oner is  on  trial,  he  has  the  right  to 
testify  as  to  his  intent  in  doing  any  act 
which  is  claimed  to  prove  criminal 
intent:  Kerrains  v.  People,  60  N.  Y., 
221,  reversing  1  N.  Y.  Supremo  Court 
Rep.,  333. 
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[Law  Reports,  10  Queen's  Bench,  174.] 
Jan  26,  1876. 

174]  *Angell  v.  Duke. 

Statute  of  Frauds  (29  Car,  2,  c.  8),  8.  4 — Interest  in  Land — Collateral  Agreement, 

Declaration  that  the  plaintiff  and  defendant  had  been  negotiating  for  the  letting  by 
the  defendant  to  the  plaintiff  of  a  messuage,  together  witli  the  use  of  the  furniture 
therein,  and  the  plaintiff  objected  to  become  tenant  on  the  ground  that  the  messuage 
was  in  imperfect  repair  and  insufficiently  furnished ;  that  the  defendant,  in  order  to 
induce,  as  he  in  fact  did  thereby  induce,  the  defendant  to  become  forthwith  tenant  to 
him  of  the  messuage  without  requiring  the  defendant  to  do  any  repairs  or  sending 
additional  furniture  into  the  same  previously  to  the  creation  of  the  tenancy,  verbally 
promised  the  plaintiff  that  he  would  within  a  reasonable  time  after  the  creation  of 
the  tenancy  do  such  repairs  and  send  additional  furniture  into  the  messuage ;  and 
thereupon,  afterwards,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defen- 
dant, had  so  forthwith-  become  tenant  to  the  defendant  of  the  messuage  without 
requiring  the  defendant  to  do  any  such  repairs  or  U)  send  into  the  messuage  any 
such  additional  furniture,  the  defendant  promised  the  plaintiff  that  he  would,  within 
a  reasonable  time,  do  such  repairs  and  send  such  additional  furniture  into  the  mes- 
suage. Averment  of  conditions  precedent.  Breach,  that  the  defendant  did  not 
perform  his  last-mentioned  promise : 

Held,  on  demurrer,  that  the  agreement  declared  on  did  not  relate  to  an  interest  in 
land  within  s.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  8) ;  and  an  action  could  be 
maintained  upon  it  though  not  in  writing. 

Declaration"  that,  before  the  making  of  the  agreement 
hereinafter  mentioned,  the  plaintiff  and  the  defendant,  had 
been  negotiating  with  each  other  for  the  letting  by  the  de- 
fendant to  the  plaintiff,  upon  certain  terms  prepared  by  the 
defendant,  of  a  certain  messuage  and  premises,  together 
with  the  use  of  the  furniture  and  effects  then  being  thereon, 
as  for  a  furnished  house,  and  the  plaintiff  had  then  objected 
to  become  tenant  to  the  defendant  of  the  messuage  and 
premises  upon  the  said  terms  uj)on  the  ground  that  the 
messuage  and  premises  were  then  in  imperfect  order  and  re- 
pair, and  insufficiently  furnished  for  the  purposes  of  con- 
venient and  comfortable  use,  occupation,  and  enjoyment 
thereof  by  the  plaintiff  and  his  family  ;  and  the  defendant 
then,  in  order  thereby  to  induce,  as  he  in  fact  did  thereby 
induce,  tlie  defendant  to  become  forthwith  tenant  to  him  of 
the  messuage  and  premises  upon  the  said  terms  without  re- 
quiring the  defendant  to  do  any  works  or  repairs  or  send 
any  additional  furniture  or  effects  into  the  same  previ- 
ously to  the  commencement  and  creation  of  such  tenancy, 
175]  *verbally  promised  the  plaintiff  that  he,  the  defendant, 
would,  within  a  reasonable  time  after  such  creation  and 
commencement  of  such  tenancy,  do  such  works  and  repairs 
and  send  such  additional  furniture  into  tin*  nn»ssuage  and 
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premises  as  might  be  necessary  for  completing  the  condition 
and  furnishing  of  the  same  for  the  purposes  of  such  conve- 
nient use,  occupation,  and  enjoyment  of  the  same ;  and  there- 
upon, afterwards,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  so  forthwith  become  tenant  to 
the  defendant  of  the  messuage  and  premises  upon  the  terms 
afoi-esaid  without  requiring  the  defendant,  previously  to  the 
plaintiff  so  becoming  such  tenant,  to  do  any  such  works  or 
repairs,  or  send  into  the  messuage  or  premises  any  such  ad- 
ditional funiture  and  effects  as  respectively  aforesaid,  the 
defendant  promised  the  plaintiff  that  he  would,  within  a 
reasonable  time,  do  such  works  and  repairs  and  send  such 
additional  furniture  and  effects  into  the  messuage  and  prem- 
ises as  might  be  found  and  be  necessary  for  completing  the  * 
condition  and  furnishing  of  the  same  for  the  purposes  of 
the  convenient  use,  occupation,  and  enjoyment  of  the  same 
by  the  plaintiff  and  his  family.     Averment  of  conditions 

{)recedent.  Breach,  that  the  defendant  did  not  perform  his 
ast- mentioned  promise. 

Demurrer  and  joinder  in  demurrer. 

Maurice  Powell^  in  support  of  the  demurrer :  The  agree- 
ment set  out  in  the  declaration  relates  to  an  interest  in  or 
concerning  land  within  s.  4  of  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  and  no  action  therefore  can  be  brought  on 
the  agreement  unless  it  be  in  writing.  In  Mechelen  v.  Wal- 
lace (*)  an  agreement  that  if  the  plaintiff  would  take  pos- 
session of  ^  house  partly  furnished,  and  become  tenant  on 
its  being  completely  furnished,  the  defendant  would  send 
into  the  house  all  the  furniture  necessary  to  furnish  it  com- 

?)letely,  was  held  to  be  an  agreement  for  an  interest  in  land. 
5o  in  Cocking  v.  Ward  ('),  an  agreement  between  the  plaintiff, 
who  was  tenant  of  a  farm,  and  defendant,  that  if  the  plain- 
tiff would  surrender  the  tenancy  and  prevail  on  his  landlord 
to  accept  the  defendant  as  tenant  the  defendant  would  pay 
the  plaintiff  £100,  was  held  to  be  a  contract  relating  to  an  in- 
terest in  land  within  the  ^statute.  Cocking  Y.  Ward{*)  [176 
was  followed  in  Kelly  v.  Webster' {*\  and  approved  in 
Hodgson  v.  Johnson  (*). 

[Lush,  J. :  Morgan  v.  Griffith  (*)  is  an  authority  adverse 
to  the  plaintiff's  contention.] 

In  Morgan  v.  Griffith  (')  the  court  held  that  a  verbal 
agreement  by  the  landlord  to  destroy  rabbits  was  collateral 
to  the  lease  under  which  the  defendant  topk  his  farm ;  but 

0)  7  Ad.  A  E..  49.  O  E.  B.  A  E.,  686 ;  28  L.  J.  (Q.B.),  88. 

(«)  1  C.  B.,  858 ;  15  L.  J.  (C.P.),  245.        (»)  Law  Rep.,  6  Ex:,  70. 
(»)  12  C.  B.,  283;  21  L.  J.  (C.P.),  163. 


238  COURT  OF  QUEE2f  S  BENCH.  [L.  R 

1875  Angell  v.  Duke. 

that  case,  as  well  as  Mann  v.  Nunn  (*),  is  in  conflict  with 
the  previous  decisions.  In  the  present  case  the  consideration 
for  the  promise  to  do  the  repairs  and  send  furniture  into  the 
house  is  that  the  defendant  would  become  tenant  of  the 
house.  The  consideration  cannot  be  severed  from  the 
promise ;  the  agreement  is  one  entire  contract,  and  relates 
to  an  interest  in  land  within  s.  4  of  the  Statute  of  Frauds. 

HolUngSy  contra:  The  agreement  to  do  the  repairs  and 
send  furniture  into  the  house  is  collateral  to  the  plaintifiE 
becoming  tenant  to  the  defendant,  and  it  is  not  an  agree- 
ment in  any  way  relating  to  an  interest  in  land,  and  need 
not  be  in  writing.  It  is  impossible  to  distinguish  this  case 
from  Morgan  v.  Orifflith  (").  In  that  case,  which  was  an 
appeal  from  the  decision  of  a  county  court,  the  respondent 
agreed  to  take  a  lease  of  certain  land  which  he  was  to  exe- 
cute at  a  future  time.  He  entered  on  the  land  and  found  it 
overrun  with  rabbits ;  on  the  lease  being  tendered  he  re- 
fused to  execute  it  unless  the  rabbits  were  destroyed ;  the 
appellant  declined  to  put  a  term  to  that  effect  into  the  lease, 
but  projiiised  that  the  rabbits  should  be  destroyed ;  the  re- 
spondent then  executed  the  lease;  the  appellant  failed  to 
destroy  the  rabbits,  and  the  respondent  sued  him  for  breach 
of  his  promise.  The  county  court  judge  admitted  evidence 
of  the  parol  agreement,  and  the  Court  of  Exchequer  de- 
cided that  the  parol  agreement  was  collateral  to  the  written 
lease,  and  had  oeen  properly  admitted.  So  here  the  agree- 
ment to  repair  the  house  and  furnish  it  is  coUat^-al,  and  is 
in  no  way  connected  with  an  interest  in  land. 

Powell  vf^Q  heard  in  replj'. 
177J  *CocKBUitN,  C.J.:  I  am  of  opinion  that  our  judg- 
ment should  be  for  the  plaintiff.  I  think  this  case  is  undis- 
tinguishable  from  Morgan  v.  O-rijgHth  (') ;  but  independently 
of  that  authority,  I  think,  on  pnnciple,  this  is  not  an  agree- 
ment within  the  Statute  of  Frauds.  We  must  see  what  the 
true  liistorj'-  of  the  transaction  is,  and,  of  course,  the  se- 
quence of  events.  The  parties  are  in  negotiation  respecting 
a  lease  to  be  granted  by  the  defendant  to  the  plaintiff  The 
plaintiff  objects ;  he  is  not  satisfied  with  the  condition  of  the 
house  ;  and  the  defendant  says  to  him,  "  If  you  will  become 
my  tenant,"  which  evidently  refers  to  something  to  take 
place  aftei-wards,  ''  I  will  undertake  to  put  the  house  in  re- 
pair, and  send  more  furniture  into  it."  That  is  somethinff 
antecedent  to  the  agreement  to  confer  the  interest  in  the  land 
by  a  lease  from  the  defendant  to  the  plaintiff,  and  altogether, 
to  my  mind,  collateral  to  it.     The  agreement  for  a  transfer 

0  43  L.  J.  (C.P.),  241.  («)  Law  Rep.,  6  Ex.,  70. 
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of  the  interest  in  land  or  the  house  is  posterior.  "You 
having  agreed  with  me  that  if  I  agree  to  become  your  ten- 
ant you  will  do  so  and  so,  I  npw  in  consideration  of  your 
letting  the  premises  to  me,  agree  to  become  your  tenant;" 
that  would  be  a  contract  which  has  reference  to  the  transfer 
of  an  interest  in  the  land.  The  other  is  something  antece- 
dent and  collateral  to  that  contract,  that  is,  a  separate  agree- 
ment entered  into  in  order  to  induce  the  inten(fed  tenant  to 
accept  the  tenancy.  It  seems  to  me,  therefore,  that  the 
principle  in  Morgan  v.  OriffitJi{')  is  right,  and  on  that 
ground  I  think  that  this  is  not  a  case  within  the  statute, 
and,  consequently,  our  judgment  must  be  in  favor  of  the 
plaintiff. 

Mellor,  J.:  I  confess  I  have  not  been  free  from  doubt 
upon  the  question,  but  upon  the  whole  I  have  come  to  the 
conclusion  that  this  is  a  collateral  agreement  to  the  demise, 
and  it  was  not  part  of  an  agreement  between  the  parties  for 
an  interest  in  land.  The  terms  offered  by  the  defendant 
were:  "If  you  should  become  my  tenant  of  this  house  I 
will  put  the  house  in  repair,  and  supply  it  with  furniture." 
These  terms  did  not  bind  the  plaintin  to  become  tenant.,  and 
he  did  not  become  tenant  under  them  ;  but  when  he  did  be- 
come tenant,  the  defendant  was  bound  to  carry  out  the 
terms  he  offered  to  the  plaintiff.  It  appears  to  me  fo  be  a 
♦collateral  arrangement  with  regard  to  the  sup  pi  v  of  [178 
the  furniture  and  repairs,  and  not  within  the  Statute  of 
Frauds.  • 

Lush,  J.:  I  am  of  the  same  opinion.  The  question  is, 
whether  the  agreement  set  out  in  the  declaration,  which  we 
must  assume  to  be  made  in  the  t^rms  alleged,  is  an  agree- 
ment within  s.  4  of-  the  Statute  of  Frauds  (29  Car.  2,  c.  3). 
That  section  says :  *'  That  no  action  shall  be  brought  wliereby 
to  charge  any  person  .  .  .  upon  any  contract  or  sale  of 
lands,  or  any  interest  in  or  concerning  them,  .  .  .  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or 
Bome  memorandum  or  note  thereof  shall  be  in  writing." 
Now,  does  this  declaration  set  out  any  contract  or  sale  of 
land,  or  any  interest  in  or  concerning  land  ?  I  quite  agree, 
if  the  contract  alleged  is  a  contract  containing  any  material 
term  which  amounts  to  a  sale  of  an  interest  in  land,  then  all 
the  other  terms  subordinate  to  it  must  stand  or  fall  with 
it.  Now,  what  is  alleged  here  is :  [The  learned  judge  read 
the  declaration.]  If  it  had  been  a  part  of  the  terms  that 
the  defendant  agreed  to  let,  or  the  pliaintiff  agreed  to 
take,  I  quite  agree  the  whole  would  have  been  void,  as  not 

(»)  Law  Rep.,  6  Ex,,  70. 
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being  in  writing;  but  there  is  no  such  statement.  This 
promise  was  made  as  an  inducement  to  the  plaintiff  to  en- 
ter into  the  arrangement.  It  is  collateral,  and  therefore  I 
do  not  see,  if  the  plaintiff  had  refused  to  become  tenant,  or 
the  defendant  had  refused  to  let  him  the  house,  that  either 
would  have  had  a  cause  of  action  against  the  other.  The 
defendant  says,  in  order  to  induce  the  plaintiff  to  complete 
the  tenancy:  ''When  you  have  become  tenant  I  will  put 
the  house  in  repair  and  bring  in  the  furniture."  No  obbga- 
tion  arose  until  the  consideration  had  been  executed  by  the 
plaintiff  entering  and  becoming  tenant.  It  seems  entirely 
analogous  to  Morgan  v.  Orifflth  {*)>  which  I  think  well  de- 
cided. Our  decision  apparently  conflicts  with  that  in  Cock- 
ing V.  Wardi^)  and  Mechelen  v.  Wallace {^),  But  it  is  to  be 
observed  that  in  Cocking  v.  Ward  (')  the  court  constnied  the 
agreement  as  an  agreement  for  the  surrender  of  the  prem- 
ises, and  therefore  one  clearly  within  the  Statute  of  Frauds. 
Whether  they  were  right  in  that  is  not  the  question  ;  but  so 
179]  it  was  construed  that  the  plaintiff  *had  bound  him- 
self to  surrender  the  premises  to  the  defendant,  and  there- 
fore entered  into  a  contract  that  was  void  for  not  being  in 
writing.  I  cannot  agree,  that  on  the  statements  in  this  dec- 
laration, there  was  any  agreement,  that  the  one  bound  him- 
self to  let,  and  the  other  to  take ;  and  all  the  defendant  is 
alleged  to  have  said  is:  "If  you  become  tenant  I  will  repair 
the  house  and  bring  in  the  furniture."  This  is  certainly  not 
a  contract  or  sale  of  any  interest  in  or  concerning  land. 

Archibald,  J. :  I  am  entirely  of  the  same  opinion.  I 
quite  agree,  if  any  part  of  the  contract  sued  upon  was  an 
a^^reeraent  for  an  interest  in  or  concerning  land,  it  would  be 
witliin  the  Statute  of  Frauds  and  require  to  be  in  writing ; 
but  it  seems  to  me  the  substance  of  the  contract  as  set  out 
in  the  declaration  is :  "If  you  choose  hereafter  to  become 
tenant,  I  now  agree  I  will  do  the  repairs  and  send  in  the  fur- 
niture." There  is  no  contract  binding  the  plaintiff  to  be- 
come tenant  at  all.  It  is  only  in  the  event  of  his  doing  that* 
on  which  the  stipulation  to  do  repairs  and  send  in  the  furni- 
ture depends,  that  the  promise  becomes  binding.  Although 
that  involves  the  entering  into  the  agreement  for  a  tenancy, 
yet  it  does  not  involve  any  agreement  relating  to  an  interest 
in  and  concerning  land  at  a  time  when  the  promise  that  is 
the  subject  of  this  action  is  entered  into.  It  is  left  entirely 
voluntary  on  the  part  of  the  plaintiff  to  become  tenant  or 
not,  and  though  wnen  he  does  become  tenant  the  defendant 

(»)  Law  Rep.,  6  Ex.,  70.  («)  1  C,  B.,  868;  15  L.  J.  (C.P.).  246. 

(»)  7  Ad.  A  E.,  49. 
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is  bound  to  do  the  repairs  and  send  in  the  furniture,  that  is 
collateral  to  any  interest  in  land ;  and  I  think,  for  these  rea- 
sons, the  agreement  does  not  require  to  be  in  writing. 

Judgment  for  the  plaintiff . 

Attorney  for  plaintiff :  John  Pullen, 
Attorney  for  defendant :  O.  Thompson  Powell. 


See  note  2  Eng.  Bep.,  315  ;  Ridgway 
T.  W?ux/rton,  6  House  of  Lords  Cases, 
338  ;  StoT7  on  Sales,  §  222. 

The  principal  case  seems  to  turn 
upon  the  well  settled  rule  that  althoufi;h 
a  portion  of  the  contract  between  the 
parties  be  reduced  to  writing,  parol  evi- 
dence is  admissible  to  show  a  collateral 
agreement  between  them  at  the  same 
time  relating  to  a  distinct  matter,  not 
embraced  within  the  terms  of  the  writ- 
ten contract,  if  the  part  resting  on  parol 
be  not  required  to  be  in  writing :  Hope  v. 
amUh,  35  N.  Y.  Supr.  Court  Rep.,  468  ; 
Hope  V.  Baltn,  58  N.  Y.  Rep.,  880; 
Potter  V.  Hopkins,  25  Wend.,  417; 
Barker  v.  Bradley,  42  N.  Y.,  816; 
Hutehim  v.  Hebbardy  34  N.  Y.,  24; 
Johnaon  v.  HathorTie,  2  Abbott's  Court 
App.  Dec.,  465,  3  Keyes,  126 ;  M<nri9 
V.  Whiieher,  20  N.  Y.,  41 ;  SOUman  v. 
Tuttle,  45  Barb.  171 ;  CoOmm  v.  Lan- 
nng,  46  Barb.  87,  42 ;  Batterman  v. 
Pierce,  3  HUl,  171 ;  Buckley  v.  Bevtt- 
ley,  48  Barb.,  287 ;  1  Greenleaf  s  Bv., 
§  284  a ;  WUbeck  v.  TFotTkJ,  16  N.  Y., 
532  ;  Wright  v.  Weeke,  25  N.  Y.,  156  ; 
Hotchkiss  V.  Mosher,  48  N.  Y.,  478; 
Carter  v.  Hamilton,  6  Selden's  Notes, 
April,  1854,  page  80,  reversing  11  Barb. , 
147 ;  TOibetU  v.  Ay»r,  Lalor^s  Supple- 
ment,  174 ;  BuntUngY,  Pratt,  4t  Duer, 
831 ;  Neioeamb  v.  Wallace,  112  Mass., 
25;  Farrar  v.  8mUh,  64  Maine,  74; 
Bennett  ▼.  TVegeni,  24  Upper  Canada 
C.  P.,  565  ;  Almgren  v.  ButUh,  5  N.  Y., 
28,  33:  Boynton  ▼.  Boynton,  25  How. 
Prac.,  492,  affirmed  41  N.  Y.,  619; 
Weaver  v.  Fletcher,  27  Ark.,  510;  2 
Parsons  on  Cont.  (6th  ed.),  492,  note  b, 
558 ;  Miller  v.  FUch^hame,  81  Penn. 
8t.  Rep..  252;  Murray  v.  Smith,  1 
Duer,  412;  Thomas  v.  Bickinaon,  12 
N.  Y.,  364 ;  Koop  v.  Hanthi,  41  Barb., 
454 ;  Ely  v.  MeKnight,  30  How.  Prac., 
97;  WiUia  v.  HtObert,  117  Mass.,  151 ; 
Fueting  v.  Sullivan,  41  Maryland,  163 ; 
Carrigy  v.  Brock,  Irish  Rep.,  5  Com. 
Uw,  501. 


See  however,  Detroit,  etc.,  v.  Fifrbes, 
30  Mich.,  166. 

Though  parol  evidence  of  the  nego- 
tiations which  led  to  the  making  of  a 
contract  is  not  admissible :  Tfwrp  v. 
Ross,  4  Abb.  Court  App.  Dec.,  416; 
Benard  v.  Sampson,  12  N.  Y.,^61; 
Thomas  v.  Hu7it,  3  Transcript  App., 
191,  S.  C,  4  Abb.  Court  App.  Dec.,  416 
note. 

And  a  promisee  may  recover  on  a 
covenant  fraudulently  omitted  from  the 
written  agreement  between  the  parties  : 
McAboy  V.  Johns,  70  Penn.  St.  Rep.,  9. 

It  is  a  question  of  fact  for  the  jury 
whether  the  entire  contract  was  in- 
tended to  be  reduced  to  writing  :  Stock- 
weU  V.  Holmes,  33  N.  Y.,  53-4. 

So  piCrol  evidence  is  admissible  to 
show  that  a  sale  according  to  custom 
is  by  sample:  O'Neill  v.  Bell,  Irish 
Rep.,  2  Com.  Law,  68. 

In  Carter  v.  Hamilton,  Selden's 
Notes,  April,  1854,  p.  80,  "An  execu- 
tor sold  a  field  of  wheat,  supposing  it 
to  belong  to  him,  but  which  proved 
afterwaras  to  belong  to  the  widow  of 
the  testator.  The  wheat  was  called 
105  acres,  but  was  sold  subject  to  meas- 
urement. The  purchaser  gave  his  note 
for  the  wheat,  estimating  it  at  105 
acres.  The  widow,  on  being  apprised 
of  her  rights,  agreed  with  tne  execu- 
tor, instead  of  asserting  her  claim  to 
the  wheat,  to  permit  the  sale  to  stand, 
and  to  accept  the  note  of  the  purchaser 
in  lieu  of  the  wheat.  She  was  not  in- 
formed at  the  time  of  the  sale,  or  at  the 
time  of  taking  the  note,  that  the  wheat 
was  sold  subject  to  measurement,  but 
she  had  been  told  by  the  executor  that 
the  purchaser  so  claimed. 

Upon  measurement  the  wheat  fell 
short,  and  the  purchaser  thereupon 
paid  to  the  widow  the  amount  of  the 
note,  deducting  for  the  deficiency ;  she, 
however,  insisted  upon  the  payment  of 
the  whole,  and  brought  this  suit  to  re- 
cover the  balance. 
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Held,  that  she  coftld  not  recover ;  that 
by  consenting  to  adopt  the  sale  she  be- 
came bound  by  its  terms ;  that  as 
against  the  executor,  the  purchaser  had 
a  clear  right  to  deduct  for  the  deficiency 
in  the  quantity  of  wheat,  on  the  ground 
of  a  failure  pro  tanto  of  the  considera- 
tion of  the  note ;  and  that  he  could 
not  be  deprived  of  this  right  by  the 
transfer  of  the  note  to  the  plaintiff." 

See  also  Stacy  v.  Kemp,  97  Mass., 
166. 

In  an  action  on  a  note  it  was  pleaded 
as  a  defence  that  the  note  was  given 
for  a  sewing  machine  received  by  de- 
fendant on  trial,  and  to  be  by  him 
returned  in  case  it  failed  to  work  well ; 
Hela  that  the  defence  pleaded  did  not 
seek  to  vary  or  contradict  the  note : 
Farrar  v.  Matthews,  87  Iowa,  418 ; 
Pblger  v.  Doiuman,  37  Wisconsin,  619. 

Where  the  amounts  stated  in  the 
body  of  a  note  vary  from  the  figures  in 
the  margin,  parol  evidence  is  not  ad- 
missible to  show  that  the  sum  intended 
was  that  stated  in  the  margin,  instead 
of  that  in  the  body  :  WolfM  v.  Bank, 
etc.,  10  Bush,  Ky.,  504. 

Where  the  agreement  to  "pay  for 
musical  services  was  by  letter,  held 
that  parol  evidence  of  a  conversation , 
between  the  parties  prior  to  the  signing 
of  the  first  letter  in  which  the  plaintiff 
stated  that  the  letter  was  not  according 
to  their  previous  talk,  and  that  he  did 
not  mean  to  run  any  risk,  to  which  de- 
fendant replied,  *'  If  everything  fails,  I 
will  make  the  committee  pay  you,"  was 
not  competent  to  control  or  vary  the 
letter :  Zerraher  v.  Ditson,  117  Majse., 
553. 

But  when  the  tenant's  agreement  is 
in  writing  the  nresumption  is  that  the 
covenants  of  the  landlord  is  also  in 
writing,  and  parol  evidence  of  an  agree- 
ment by  the  landlord  to  repair  is  not 
admissible  until  it  be  shown  that  his 
agreement  was  not  reduced  to  writing : 
Mayin-  V.  MoUer,  1  HUton,  491. 

Although  one  who  objects  that  an 
instrument  is  in  writing  and  cannot  be 
varied  by  parol  evidence,  cannot  assume 
it  was  in  writing  without  proof  or  a 
presumption  to  that  effect :  Boynton  v. 
Baynton,  25  How.  Prac,  493. 

Parol  evidence  to  contradict  the  rec- 
ord of  a  town  meeting  is  not  admissible, 
or  of  any  record  until  corrected  :  People 
V.  Zeist,  28  N.  Y..  140. 


Even  though  the  record  have  been 
amended  by  the  clerk :  Haileck  v.  Boyl- 
ston,  117  Mass.,  469. 

So  parol  evidence  of  the  satisfaction 
of  a  mortgage  or  judgment  is  inadmis- 
sible :  Laing  v.  Titus,  18  Abb.  Prac., 
888. 

Nor  to  show  a  record — as  an  indict- 
ment—or that  the  party  has  been  in- 
dicted: Peck  V.  Torks,  47  Barb.,  181 ; 
NevDcomb  v.  aHswold,  24  N.  Y.,  298; 
Rathbun  v.  Boss,  46  Barb.,  127. 

But  parol  evidence  is  admissible  to 
show  that  a  witness  has  been  an  in- 
mate of  a  state  prison :  People  v.  Real, 
42  N.  Y.,  270,  affirming  55  Barb.,  551, 
and  disapproving  S.  C,  55  Barb.  186 ; 
Brandon  v.  People,  42  N.  Y.  268  ;  Rus- 
seU  V.  St.  Nicholas,  etc.,  51  N.  Y.,  648 ; 
Tm  V.  Moot,  59  Barb.,  619. 

RatJibun  v.  Ross,  46  Barb.,  127,  is 
not  good  law  on  this  point,  nor  the  case 
of  People  V.  Labeau,  88  How.  Prac,  75. 

So  to  add  to  the  examination  of  a 
party  before  a  magistrate  though  taken 
in  writinff :  Venofra  v.  Johnson,  1 
Moody  &  Robinson,  816. 

The  day  a  trial  took  place  is  matter  of 
record  and  cannot  be  proved  by  parol : 
Thomas  v.  Ansley,  6  Espinasse,  80. 

The  proceedings  of  the  common 
council  of  a  city  can  only  appear  by 
resolution  or  written  proceedings,  and 
parol  proof  of  the  passa^  of  a  resolu- 
tion thereof  is  inadmissible.  The  rec- 
ords cannot  be  contradicted  or  supple- 
mented by  parol  evidence.  Where  the 
law  requires  such  records  to  be  kept, 
they  are  the  only  lawful  evidence  of 
the  action  to  which  they  refer  :  Steten- 
son  V.  Bay  OUy,  26  Michigan,  44 ;  OU- 
bert  V.  City  of  New  Haven,  40  Conn., 
102  ;  Moser  v.  White,  29  Michigan,  69. 

So  as  to  the  doinss  of  the  directors  of 
a  corporation  :  W(Urath  v.  Campbell,  28 
Michigan,  111. 

In  an  action  against  a  telegraph  com- 
pany for  damages  for  failure  to  trans- 
mit a  dispatch,  the  original  dispatch 
delivered  to  the  operator  must  be  given 
in  evidence,  or  if  not  its  absense  must  be 
properly  accounted  for  before  second- 
ary evidence  thereof  can  be  given : 
Western  Union,  etc,,  v.  Hopkins,  49 
Ind.,  224, 

Parol  evidence  is  inadmissible  to 
sliow  words  in  general  use  were  used 
in  any  except  the  ordinary  sense: 
Trustees,    etc.,   v.   Brooklyn,    «fc.,  23 
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How.  Prac.,  448,  affirmed  28  N.  Y., 
153 ;  Ehle  v.  ChUtenango,  etc.,  24  N.  Y., 
648;  Scott  v.  Central,  etc.,  52  Barb., 
45;  IMbert  v.  Carver,  87  Barb.,  62, 
S.  C,  40  Barb.,  245;  N^eff  v.  Freed- 
man,  2  Sweeney,  607 ;  PhoUki  v.  Mu- 
tual, etc.,  86  N.Y.  Superior  Court  Rep., 
234 

See  ReynoUda  v.  Commerce,  etc.,  47 
N.  Y.,  597. 

Otherwise  as  to  technical  words  or 
words  which  have  acquired  a  peculiar 
meaning  in  a  particular  business — as 
to  provisions  in  specifications  for  build- 
ing engines,  gas  fixtures,  etc.:  Colwell 
V.  Lawrence,  88  Barb.,  648,  affirmed 
38  N.  Y.,  71 ;  Note  5,  Am.  Rep.,  241 ; 
PoOen  y.  Le  Boy,  80  N.  Y.,  550,  affirm- 
ing  10  Bosw.,  88;  Downe  v.  Sprague, 

1  Abb.  Court  of  Appeals  Dec,   550, 

2  Keyes,  57. 

So  as  to  particular  brand  of  lead,  as 
"P.  W.  &  P.:"  PoUen  V.  Le  Ray,  30 
N.  Y.,  550. 

Parol  evidence  is  not  admissible  to 
show  that  a  bond  and  mortgage  condi- 
tioned for  the  pa3rment  of  money  abso- 
lutely, were  not  to  be  paid  unless  the 
mortgagee  and  two  other  persons  to 
whom  he  furnished  materials,  fulfilled 
a  contract  of  the  latter  for  executing 
the  stone  work  of  certain  houses  which 
the  mortgagor  was  erecting  :  there  be- 
ing no  fraud  or  mistake,  surprise  or 
accident  in  the  case :  RusseU  v.  Kin- 
ney, 2  N.  Y.  Leg.  Obs.,  238 ;  S.  C,  1 
Sandf.  Chy.,  84;  McKineter  v.  Bab- 
cock,  87  Barb.,  265. 

See  Thomas  v.  Truacott,  58  Barb., 
200  ;  HenshavD  y.  Button,  59  Missouri, 
189;  McBougaU  v.  Field,  Irish  R.,  6 
C.  L. ,  185  ;  FUger  v.  Bousman,  87  Wis- 
consin, 619. 

In  an  action  on  a  promissory  note 
parol  evidence  is  not  admissible  to  show 
that  at  a  settlement  of  accounts  be- 
tween the  parties,  upon  which  settle- 
ment the  note  was  given,  the  plaintiff 
agreed  to  give  it  up  unless  he  could 
find  a  receipt  from  the  defendant  for 
the  payment  of  some  property  which 
the  defendant  had  let  him  have,  the 
parties  differing  whether  the  same  had 
been  paid  for :  Brown  v.  ffaU,  1  De- 
nio,  400. 

See  also  Jones  v.  ffdiger,  86  Wise, 
149 ;  Henderson  v.  Thompifon,  52  Geo., 
149 ;  Folger  v.  Bousman,  87  Wise.,  609. 

So  that  it  was   agreed   the  maker 


should  not  be  called  upon  until  certain 
securities  were  exhausted :  Abrey  v. 
Crux,  L.  R.,  5  C.  P.,  37 ;  Jones  v.  He- 
liger,  86  Wise.,  149;  McBougaU  v. 
i^^feW,  IrishR.,6C.  L..  185. 

But  see  Folger  v.  Bousman,  87  Wise. 
619. 

But  a  parol  executed  agreement  made 
at  the  giving  of  a  note  is  admissible : 
Van  Valkenburgh  v.  JStupplebeen,  49 
Barb.,  99. 

Parol  evidence  that  the  payee  of  a 
note  agreed  to  renew  it  is  inadmissible  : 
Bailey  v.  Lane,  13  Abb.,  854,  21  How. 
Prac.,  475;  Elizabeth  Pwt,  etc.,  v. 
Campbell,  18  Abb.  Prac.,  87;  KeUogg 
V.  Olmstead,  28  Barb.,  90,  25  N.  Y. 
Rep.,  189. 

It  has  been  held  that  one  who  pur- 
chases land  which  is  under  incum- 
brance, and  receives  a  conveyance  with- 
out covenants,  cannot  set  up  a  concur- 
rent agreement  by  parol  on  the  part  of. 
the  grantor  to  pay  off  the  incum- 
brances. Such  agreement  is  parcel  of 
an  entire  agreement  for  the  sale  of 
lands,  and  to  be  valid  must  be  in  writ- 
ing ;  Biincan  v.  Blair,  5  Denio,  196-; 
but  the  soundness  of  this  case  may, 
under  the  principles  above  laid  down, 
be  doubted. 

Although  the  covenants  in  a  deed 
contain  no  exception  as  to  taxes,  the 
grantor  may  show  by  parol  that  the 
grantee  agreed,  as  a  part  of  the  consid- 
eration, to  pay  them:  Bearbofn  v. 
Morse,  59  Maine,  210. 

Where,  however,  the  legal  effect  of 
a  transfer  is  to  render  the  vendee  liable 
for  a  debt,  such  evidence  is  not  admis- 
sible, as  where  one  takes  an  assignment 
of  a  lease,  he  takes  subject  to  accruing, 
rent  and  cannot  show  by  parol  that  the 
assignor  agreed  to  pay  such  rent : 
Graves  v.  Porter,  11  Barb.,  592. 

See  Adams  v.  HuU,  2  Denio.  806. 

So  where  the  grantor  covenants 
against  incumbrances  parol  evidence  is 
not  admissible  to  show  that  certain 
known  incumbrances,  were  excluded 
from  the  covenant :  Long  v.  Moler,  5 
Ohio  St.  R.,  271 ;  Hunt  v.  Amidmh,  4 
Hill,  846. 

But  evidence  that  the  amount  of  cer- 
tain taxes  was  deducted  frqm  the  con- 
sideration and  the  c'rant^  agreed  to 
pay  them  is  admissible  :  IfewcomJb  v. 
IFa^c«,  112Mas8.,25. 

So  that  the  insured  agreed  to  discon- 
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tinue  the  use  of  a  fire  place  and  to  use  a 
stove  :  Alston  v.  Mechivics,  etc.,  4  Hill, 
829  ;  Mayor  v.  JSrooklyUt  etc.,  8  Abb. 
Ct.  App.  Dec.,  251. 

It  is  not  competent  to  show  by  parol 
that  real  estate  conveyed  to  two  as  ten- 
ants in  common,  is  partnership  prop- 
erty :  Lefeores  Appeal,  69  Penn.  St. 
R.,  122. 

If  a  written  receipt  or  agreement 
clearly  show  a  sale,  parol  evidence  that 
a  bailment  was  intended  is  inadmissi- 
ble :  Peek  v.  ArmHrong,  38  Barb.,  215. 

So  in  any  case  where  the  contract  is 
clear  and  express,  whether  by  letter 
or  otherwise :  Forbes  v.  WaUer,  25 
N.  Y.,  439 ;  Hosley  v.  Ulack,  28  N.  Y., 
438,  26  How.  Prac.,  97;  MaUory  v. 
Tioga,  etc.,  86  How.  Prac,  202;  Mice 
V.  hyrsyth,  41  Maryland,  889. 

But  see  Wooster  v.  Sherwood,  25 
N.  Y.,  278 ;  CHUett  v.  Roberts,  57  N.  Y. 
Rep.,  28. 

The  printed  particulars  under  which 
a  sale  by  auction  proceeds,  cannot  be 
varied  by  parol  evidence  of  a  verbal 
statement  by  the  auctioneer  at  the  time 
of  the  sale,  either  as  to  the  parcels  or 
quality  of  the  subject  matter  of  sale : 
ahetton  v.  Livius,  2  Crompton  &  Jervis, 
411,  and  note  417,  Johnson's  Am.  ed., 
2  Tyrrwh.,  420. 

Although  it  is  always  competent  for 
a  party  to  show  the  instrument  was  not 
intended  to  become  operative  as  a  con- 
tract and  that  they  did  not  intend  it  as 
such :  Rogers  v.  Hadley,  2  Hurl.  & 
Colt.,  227;  Earle  v.  Rice,  111  Mass., 
17  ;  Grierson  v.  Mason,  60  N.  Y.,  894 ; 
Bookda/cer  v.  Jayjie,  60  N.  Y.,  146. 

Under  a  contract  to  deliver  25,000 
brick  for  $8  per  M.  cash,  parol  evidence 
is  not  admissible  to  show  the  parties 
intended  that  payment  should  be  made 
for  each  parcel  of  brick  as  they  should 
be  delivered  :  Baker  v.  Higgins,  21  N. 
Y.,  897 ;  HusUd  v.  Craig,  86  N.  Y., 221, 

But  see  Pattridge  v.  Oildermeister, 
8  Abb.  Ct.  App.  Dec.,  461, 1  Keyes,  98. 

So  where  to  deliver  thousand  tons 
bark  per  year,  no  ambiguity,  parol 
testimony  is  inadmissible  to  show  to 
deliver  within  less  than  a  year :  Ourtiss 
V.  HoioeU,  89  N.  Y.,  211. 

And  it  is  not  competent  to  show  by 
parol  that  a  portion  of  the  contract 
price  was  to  be  paid  in  consideration  of 
delivery  of  part  of  the  articles  before 
the  time  specified  :  Brady  v.  Oastter,  8 
Hurl.  &  Colt.,  112. 


Where  one  party  agreed  to  pay  a  par- 
ticular sum  by  an  order  on  "A,"  parol 
evidence  that  the  order  was  to  be  paya- 
ble in  merchandise  is  admissible :  jU»a- 
neman  v.  Roseiiback,  89  N.  Y.,  98. 

So  it  is  admissible  to  show  that  part 
of  a  broker's  bought  and  sold  note 
was  a  mere  memorandum  of  the  terms 
of  employment  of  the  brokers,  and  not 
a  part  of  the  contract  of  sale  :  Kemp- 
son  V.  Boyle,  8  Hurl.  &  Colt.,  703. 

Parol  evidence  to  explain  an  imper- 
fectly worded  written  contract,  even 
where  some  parts  of  it  were  difilcult 
to  be  understood  alone,  is  not  admis- 
sible ;  and  that,  though  the  chief  ques- 
tion in  the  cause  was  the  nature  of  the 
contract  which  had  been  rendered 
doubtful,  by  partial  and  incomplete 
alteration,  and  which  therefore  seemed 
to  require  to  be  supplied  and  perfected 
by  some  such  additional  words  as  the 
evidence  rejected  would  have  fur- 
nished ;  and  although  it  contained  du- 
bious words,  involving  it  in  uncertainty 
as  to  whether  it  purported  to  be  a  sale 
of  particular  merchandise  to  arrive  by 
a  certain  vessel,  or  of  such  merchandise 
generally,  whenever  the  contracting 
party  should  receive  sufiicient  to  sup- 
ply the  purchaser  with  the  quantity  : 
Malliley  v.  Nicholson,  1  Price,  404 ;  but 
see  AWm  v.  GoU,  6  Hill,  818. 

A  builder  bought  lumber  of  the  plain- 
tiff to  be  used  in  erecting  a  house  for 
the  defendant,  and  gave  therefor  a 
draft  drawn  on  the  defendant  and  ac- 
cepted by  him  *  *  payable  when  the  house 
is  ready  for  occupancy."  Held,  in  an 
action  brought  on  the  draft  after  the 
house  was  finished,  that  evidence  that 
the  builder  did  not  use  the  lumber  in 
erecting  the  house,  and  did  not  finish 
the  house,  and  that  the  defendant  had 
to  finish  it  himself  was  Inadmissible : 
Cook  y.  Wolfendale,  105  Mass.,  401. 

Where  an  executrix  held  a  mortgage 
given  to  her  as  securities  for  moneys 
due  and  coming  due  under  her  hus- 
band's will,  and  it  was  treated  by  her 
and  the  heirs  as  her  personal  property, 
which  mortgage  she  assigned  and  exe- 
cuted personafiy  wkhout  consideration 
to  her  daughter,  the  defendant ;  Held, 
in  supplementary  proceedings  against 
the  executrix  subsequently,  that  oral 
proof  should  not  change  the  legal  effect 
of  the  assignment  thus  made,  by  claim- 
ing that  it  was  held  in  trust  by  the  ex- 
ecutrix for  her  husband's  estate,  al- 
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though  it  was  assigned  personally  by 
her:  MuUer  v.  I^,  49  How  Prac. 
Rep.,  874. 

It  is  competent  to  prove  a  verbal 
agreement  made  subseqaent  to  a  writ- 
ten agreement,  which  varies  the  writ- 
ten agreement,  though  made  on  the 
same  occasion  and  before  the  parties 
separate,  where  the  written  agreement 
contemplates  a  supplementary  contract, 
and  the  verbal  agreement  is  consistent 
with  what  the  written  agreement  con- 
templates might  thereafter  transpire 
between  the  parties  to  supply  what  the 
written  contract  expressly  left  open  for 
future  agreement :  Field  v.  Mann,  42 
Vermont,  61. 

So  a  waiver  by  on  indorsee  of  pro- 
test of  a  note  :  Bryant  v.  Wilcox,  49 
Cal.,  47. 

In  construing  a  written  instrament 
capable  of  two  meanings,  parol  evidence 
of  the  antecedent  and  surrounding  facts 
and  circumstances  is  admissible  to  as- 
certain Its  meaning :  Dent  v.  North,  etc., 
49  N.  Y.  390 ;  Ins.  Co.  v.  Lyman,  15 
Wallace,  664,  but  see  comments  on  this 
case,  9  Eng.Rep.  361,  note ;  Blossom  v. 
GHffin,  13  N.  Y.,  569 ;  Mayor  v.  Ex- 
change, etc.,  3  Abb.  Ct.  Appeals  Dec.,  261, 
265;  Ferly  y.Waller,  25  N.  Y.,  439; 
Reynolds  v.  Commerce,  etc.,  47  N.  Y., 
597  ;  Note  5  Am.  Rep.,  241  ;  Chambers 
V.  ReiUy,  Irish  Rep.  7  Com.  L.,  231. 

But  not  previous  conversations  or  ne- 

fotiations :  PecJcY.  Armstrong,  38  Barb., 
15 ;  ColweUv.  Lavn-ence,  38  N.  Y.,  71 ; 
Note  5  Am.  Rep.,  241 ;  Coons  v.  Cham- 
bers^ 1  Abb.  Prac,  165, 1  Abb.  Ct.  App. 
Dec.,  439  ;  PoUen  v.  Le  Boy,  30  N.  Y., 
650  ;  Ihiel  v.  North,  etc.,  49  N.  Y.,  390 ; 
Kempster  v.  Bank,  32  Upper  Canada 
Q.B.,  87  ;  Sandford  v.  IfiuHwk,  etc., 
39  New  Jersey  Law,  1. 

So  if  the  entries  hi  a  book  account 
are  obscure,  parol  evidence  of  what  is 
meant  is  admissible  :  AUen  v.  CoU,  6 
Hill,  318;  Note  5  Am,  Rep.,  241. 

But  see  HaUiley  v.  Nicholson,  1  Price, 
404. 

So  where  a  contract  is  capable  of  two 
constructions,  one  legal  and  one  illegal, 
parol  evidence  is  admissible  to  deter- 
mine the  intention  of  the  parties : 
Brown  v.  Brown,  34  Barb.,  533 ;  J^rl 
v.  Clute,  2  Abb.  Court  Appeals  Dec.,  1. 

Otherwise  where  an  illegal  consider- 
ation clearly  appears  from  the  agree- 
ment :  Porter  v.  Havens,  37  Barb.,  343. 


But  though  a  lease  contain  aK  cove- 
nant that  no  illegal  use  shall  be  made 
of  the  property,  parol  evidence  that  the 
property  was  let  for  an  illegsd  purpose 
is  admissible  :  Sherman  v.  WUder,  106 
Mass.,  537. 

'  So  such  evidence  is  admissible  when 
the  contract  is  capable  of  two  construc- 
tions: Eaton  V.  Alger,  2  Abb.  Court 
App.  Dec.,  5, 2  Reyes,  41 ;  S.  C.  on  sec- 
ond appeal,  47  N.  Y.,  345,  affirming  57 
Barb.,  179. 

Proof  of  a  parol  agreement  between 
indorsers  at  the  time  of  indorsing  the 
note  that  in  case  they  were  compelled 
to  pay  anything  upon  the  note,  they 
should  be  jointly  liable,  is  admissible : 
Boss  V.  E^,  66  Penn.  St.  Rep.,  481, 
5  Am.  Rep.,  394. 

So  proof  iJiat  after  payment  of  a  note, 
the  holder  at  the  request  of  one  who 
paid  it  as  agent  of  tne  indorsers,  in- 
dorsed it  as  evidence  of  pavment  and 
not  as  indorsers,  is  admissible  :  Morris 
V.  Faurol,  21  Ohio  St.  Rep.,  155. 

In  an  action  on  an  agreemlht,  by 
which  in  consideration  of  the  plaintiff 
giving  defendant  his  promissory  note 
for  $438,  payable  four  months  after 
date,  as  the  purchase  money  for  a  note 
of  $730,  made  by  T.  &  Son,  having  then 
ten  months  to  run,  payable  to  defend- 
ant's order — defendant  agreed  to  keep 
the  plaintiff's  note  renewed  until  the 
maturity  of  T.  &  Son's  note ;  and  at  the 
maturity  of  T.  &  Son's  note  **to  pro- 
cure the  said  T.  &  Son  to  renew  tneir 
said  $730  note,  by  giving  their  seven 
promissory  notes  for  equal  amounts 
payable  to  my  order,  and  payable  in 
one,  two  and  three  months,"  etc.  Held, 
that  the  words  **  payable  to  my  order  " 
did  not  necessarily  import  an  uncondi- 
tional indorsement  bv  defendant  of  the 
seven  notes,  but  might  mean  only  such 
an  indorsement  as  would  pass  the  prop- 
erty in  them  to  the  plaintiff  ;  that  evi- 
dence of  conversations  between  the 
parties  before  making  the  agreement, 
and  of  the  surrounding  circumstances, 
was  therefore  admissible  to  show  its 
true  meaning:  and  it  appearing  that 
the  note  for  $730,  also  payable  to  de- 
fendant's order,  was  indorsed  by  de- 
fendant "  without  recourse,"  and  that 
the  plaintiff  designedly  left  the  agree- 
ment doubtful,  so  as  to  insist  upon  an 
unconditional  indorsement  as  to  the 
others  ;  held,  that  he  could  claim  only 
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that  these  notes  should  be  indorsed  as 
the  first  one  was  :  McCarthy  v.  Fine, 
22  Upper  Canada  Common  Pleas,  458. 

So  in  an  action  against  indorser  of  a 
note  parol  evidence  is  admissible  to 
show  that  he  indorsed  such  note  for 
the  purpose  of  transferring  title  only, 
and  upon  an  agreement  with  plaintiff 
that  he  should  not  be  held  liable  there- 
on :  Bruce  v.  WrigM,  6  N.  Y.  Supreme 
Ct.  Rep..  81,  S.  C.  less  fully,  3  Hun, 
548  But  it  seems  to  us  such  agree- 
ment ^ould  be  set  up  as  an  equitable 
defence  and  a  reformation  of  the  con- 
tract demanded,  as  parol  evidence  is  no 
more  admissible  to  contradict  what  is 
implied  from  a  written  contract  than  to 
contradict  its  express  conditions  :  Nor- 
ton V.  Coons,  6  N.  Y.  Rep.,  83  ;  Bank 
V.  amith,  27  Barb.,  489 ;  Dale  v.  Qeer, 
88  Conn.,  15;  on  second  appeal,  89 
Conn.,  89  ;  Graioes  v.  Porter,  11  Barb., 
592  ;  MUk  v.  Christie,  1  Hill,  102 ;  Pat- 
tison  V.  Hull,  9  Cowen,  747  ;  First  Na- 
tional, etc.,  V.  National,  etc.,  20  Minn., 
68  ;  Beattie  v.  Brown,  64  Illinois,  860  ; 
Taunton  Bank  v.  Richards,  5  Picker- 
ing, 436  ;  Jones  v.  HeUiger,  86  Wise, 
149.  / 

But  see  9  Eng.  Rep.,  15-16,  note  ; 
Boss  V.  JEspy,  66  Penn.  St.  Rep.,  481  ; 
MendenJuM  v.  Davis,  72  N.  C,  150. 

Including  an  agreement  to  waive  pro- 
test :  Buckley  v.Bentley,  42  Barb.,  646; 
S.  C.  second  appeal,  48  Barb.,  283. 

See  P<yrter  v.  KimbaU,  53  Barb.,  467, 
where  waiver  was  of  "demand,"  which 
rendered  notice  impossible  ;  also  Har- 
rington V.  Dorr,  8  Rob.,  275  ;  Marsh  v. 
Waterman,^  21  Louisiana  Ann.,  877; 
(yZeary  v.  Martin,  Id.,  889. 

Though  if  not  express  and  written, 
waiver  may  be  implied  from  acts  of 
the  party :  Sheldon  v.  Horton,  48  N.Y., 
93,  affirming  58  Barb.,  23  ;  Tucker  v. 
Fairbanks,  98  Mass.,  101. 

But  see  Hazelton  v.  CoUmrn^  1  Rob- 
ertson, 845 ;  Coughlan  v.  I>insmore,  9 
Bos  worth,  454^  Pickin  v.  Graluim,  1 
Crompton  &  Meeson,  725,  730  note, 
Johnson's  ed.  ;  S.  C.  3  Tyrwh,,  923; 
Bryant  v.  Wilcox,  49  Cal.,  47. 

Where  a  woman  who  was  sole  lega- 
tee of  her  husband,  indorsed  certain 
notes  belonging  to  his  estate,  signing 
her  name  as  "  sole  legatee,"  and  it  ap- 
peared that  slie  was  very  old  and  ignor- 
ant of  business,  understanding  English 
very  imperfectly,  could  not  read  what 


had  been  written,  and  signed  her  name 
by  cross  mark,  and  the  purchaser  re- 
lied upon  his  own  information  and  judg- 
ment, held  that  the  widow  was  not  es- 
topped from  denying  that  she  had  any 
title  to  the  note  :  St^g  v.  Linnenfelser, 
59  Missouri,  886. 

Where  a  deed  runs  '*  thence  westerly 
to  a  road  "  it  carries  the  grantee  to  the 
center  thereof,  and  parol  evidence  that 
the  parties  did  not  so  intend  is  inadmis- 
sible :  Goodenow  v.  Hutchinson,  54 
N.  H.,  159. 

Parol  evidence  is  admissible  in  a 
court  of  equity  to  show  that  a  deed,  ab- 
solute on  its  face,  was  intended  as  a 
mortgage — as  security  for  a  particular 
debt :  Despard  v.  Walbridge,  15  N.  Y., 
374 ;  Smith  v.  Beattie,  81  N.  Y.,  542 ; 
Barrett  v.  Carter,  3  Lans.,  70  ;  Roach 
V.  Cosine,  9  Wend.,  226  ;  Walton  v. 
Cronly,  14  Wend.,  63;  C/iester  v. 
Bank,  16  N.  Y.,  348  ;  Hoges  v.  Tennes- 
see, 8  N.  Y.,  416;  Birbeck  v.  Tucker, 
2  Hall,  121 ;   Van  Busen  v.  WorraU, 

5  Abb.  Prac.,  N.  S.,  288 ;  McBurney  v. 
Wellman,  42  Barb..  390,  affirmed  43 
How.  Prac,  427;  1  Trans.  App.,  224, 
86  How. ,  286 ;  RoOxyro  v.  Peck,  48  Barb. , 
92,  95 ;  Marvin  v.  Prentice,  49  How. 
Prac.,  385 ;  Sum-t  v.  Service,  21  Wend., 
86  ;  Regney  v.  TaUmadge,  17  How., 
556  ;  Littlewort  v.  Bams,  50  Miss.,  403. 

But  this  only  to  show  that  the  deed 
was  intended  as  a  mortgage  :  Cook  v. 
Baton,  16  Barb..  489 ;  Taylor  v.  Bald- 
win, 10  Barb.,  582,  Id.  626  ;  Barrett  v. 
Carter,  8  Lansing,  70  ;  Sturtevant  v. 
Sturtemnt,  20  N.  Y.,  40  ;  Wei>b  v.  Rice, 

6  Hill,  219,  reversing  1  Hill,  606. 

The  evidence  should  however  be 
clear  and  explicit ;  Plufner  v.  Guthrie, 
76  Penn.  St.,  441. 

So  it  may  be  shown  that  a  chattel 
mortgage  which  on  its  face  secures  the 
payment  of  a  particular  sum  of  money, 
was  given  to  secure  the  payment  of  a 
note  signed  as  surety  for  the  mortgagor 
by  the  mortgagee  :  McKimter  v.  Btib- 
cock,  26  N.  Y.,  878 ;  Cluster  v.  Bauh 
16  N.  Y.,336. 

Or  that  a  note  was  given  as  collateral 
to  the  payment  of  interest  on  a  mort- 
gage :  Nichols  v.  Smith,  42  Barb.,  381. 

i^t  the  rule  that  parol  evidence  is 
admissible  to  show  a  deed  was  mtended 
as  a  mortgage,  does  not  apply  to  an 
official  conveyance :  Ryan  v.  Box,  25 
Barb.,  440. 
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It  is  competent  to  establish  hj  parol 
evidence  the  fact  that  a  sale  was  in  re- 
ality made  to  one  person,  although  the 
bill  of  sale  given  by  the  seller  shows  a 
sale  to  another  :  Mae  Arthur  v.  Saule,  5 
Han,  63. 

So  to  show  a  partnership,  though 
there  be  written  articles  of  association, 
unless  the  question  at  issue  be  a  ques- 
tion of  construction  of  the  instrument, 
i.  e.,  as  to  whether  it  be  a  contract  of 
partnership  or  of  agency  merely  :  Pride 
V.  Hunt,  59  Missouri,  258. 

In  an  action  between  the  parties  to  an 
agreement  in  writing  for  the  purchase 
of  oaks  growing  on  certain  lands,  "  to- 
gether with  ful  other  trees  growing 
through  the  oak  plantations  and  mixed 
with  the  oak,"  the  question  in  dispute 
being  what  trees  beside  oaks  were  in- 
cluded in  the  agreement :  Held,  that 
evidence  of  conversations  between  the 
parties  in  reference  to  the  sale,  prior  to 
the  agreement,  was  properly  received 
in  order  to  identify  the  subject  matter 
of  the  contract :  Chambers  v.  Kellj/,  Ir. 
Eep.,7C.  L.,331. 

So.  where  a  paper  is  delivered  as  a 
mere  receipt  or  memorandum,  parol 
evidence  of  the  terms  of  the  sale  is  ad- 
missible: FUkins  v.  Whyland,  24  Barb., 
379,  24  N.  Y..  338  ;  Atwat&r  v.  Clancy, 
107  Mass.,  369 ;  T&rry  v.  Wheeler,  25 
N. Y.,  523;  BurwcU  v.  Poineer,  g7 N. Y., 
312  ;  Stacy  v.  Kemp,  97  Mass.,  168  ; 
McCotter  v.  Hooker,  8  N.  Y.,  497 ;  Mc- 
DaugaU  v.  Cooper,  31 N,  Y.,  498 ;  Baker 
V.  miwkes,  35  U.  C,  Q.  B.,  302. 

And  unless  a  complete  contract  of 
sale,  parol  evidence  of  a  warranty  is 
admissible  :  Koop  v.  Handy,  41  Barb., 

454,  disapproving  Homer  v. ,  15 

C.  B.,  667,  80  Eng.  Com.  L. 

See  1  Pars,  on  Cont.  (6th  ed.),  647, 
note  u;  Rice  v.  Forsyth,  41  Maryland, 
389. 

Otherwise  where  the  instrument  is 
made  to  evidence  the  terms  of  sale  by 
specifying  the  species,  quantity  and 
quality  of  the  several  articles  with  the 
prices,  and  on  its  face  declares  a  sale  of 
of  the  property,  or  as  embodying  a  con- 
tract of  sale  or  other  agreement:  Bone- 
Heel  V.  Flack,  41  Barb.,  435,  37  How. 
Prac.,  310;  Coon  v.  Knwpp,  8  N.  Y. 
Rep.,  402 ;  Eggleston  v.  Knickerbocker, 
6  Barb.,  458 ;  Terry  v.  Wlieeler,  25  N. 
Y.  Rep.,  523 ;  Kellogg  v.  Richards,  14 
Wend.,  116;   McCarty  y.  £klwards,  24: 


How.  Prac.  245,  3  Albany  Law  Jour. , 
499  ;  HaUiday  v.  Hart,  30  N.  Y.,  474. 

See  Lee  v.  Lancashire,  etc.,  L.  R.,  6 
Chj,  App.,  527. 

A  receipt  in  full,  showing  a  settle-* 
ment  of  damages  for  an  injury,  may  be 
avoided  for  fraud :  Michigan,  etc.,  v. 
Dunliam,  30  Mich.,  128. 

So  as  to  the  agreement  portion  of  a 
bill  of  lading :  Fitzhugh  v.  Wim^n,  9 
N.  Y.,  559.' 

But  see  Meyer  v.  Peck,  33  Barb,,  532, 
affirmed  28  N. Y.,  590 ;  Ide  v.  Sadler,  18 
Barb.,  32  ;  McCotter  v.  Hooker,  8  N.  Y., 
497. 

When  a  bill  of  lading  provided  that 
the  carrier  should  transport  the  prop- 
erty to  its  depot  at  Chicago  and  was  si- 
lent as  to  what  should  be  then  done  with 
it,  parol  evidence  of  a  practice  to  de- 
liver such  goods  to  the  next  carrier  is 
admissible  :  Hooper  v.  Chicago,  etc.,  27 
Wise.,  81. 

After  a  parol  agreement  for  the  sale 
of  goods,  to  be  delivered  by  successive 
consignments  at  a  specified  price,  had 
been  entered  into,  a  memorandum  in 
writing  of  the  bargain,  but  omitting 
the  price,  was  made  and  signed  by  the 
agent  of  the  sellers  ;  and  several  of  the 
consignments  were  delivered,  accepted 
and  paid  for  at  the  price  agreed  upon  : 
Held,  in  an  action  for  non-delivery  of 
the  remaining  consignments,  that  the 
memorandum  was  merely  an  admission 
of  a  contract  of  which  there  had  been 
part  performance,  and  that  parol  evi- 
dence was  admissible  to  prove  the  price: 
Jeffcott  V.  North,  etc.,  Irish  Rep.,  8 
C.  L.,  17. 

A  party  may  show  by  parol  that  the 
growinff  crops  were  reserved  on  a  sale 
of  the  land,  although  there  be  no  ex- 
ception in  tiie  deed.  A  parol  reserva- 
tion of  the  growing  crops  is  a  severance, 
and  will  prevent  them  from  passing  as 
realty  under  an  orphan's  court  sale  of 
the  premises.  Such  reservation  need 
not  be  in  writing  ;  it  is  not  an  interest 
on  land.  Such  a  reservation  gives  the 
seller  a  right  to  enter  and  cut  the  crops: 
Backenstoss  v.  Stahler,  33  Penn.  St., 
251  ;  Baker  v.  Jordan,  3  Ohio  State  R., 
438;  Heavilon  v.  Heamlon,  29  Ind.,  509. 

So  a  parol  reservation  of  the  manure 
on  a  farm  is  valid :  Strong  v.  Boyle, 
110  Mass.,  92. 

So  in  regard  to  a  lease  of  land:  You- 
mans  v.  dUdmll,  4  Ohio  St.  R.,  71. 
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It  is  otherwise,  however,  in  respect 
to  its  fixtures,  natural  products,  sa 
trees,  &c. ;  in  regard  to  which  a  reser- 
vation must  be  in  writing:  Backeri- 
tiosB  V.  Stdhler,  33  Penn.  St.,  251  ; 
Bank  V.  Orary,  1  Barb.,  642  ;  Slocumv, 
Seymour t  36  New  Jersey  Law,  188 ; 
Sterling  v.  Baldwin,  42  Vermont,  306; 
Johneon  v.  Moore,  28  Mich.,  3;  Jonee  v. 
Timnums,  21  Ohio  St.  Rep.,  596 ;  De- 
trait,  etc.,  V.  Forbes,  30  Mich.,  166. 

A  reservation  of  such  must  be  with 
all  the  formalities  of  a  conveyance  of 
real  estate:  Vorbeck  v.  Boe,  50  Barb., 
302;  Goodyear  v.  Voeburgh,  39  How., 
377,  57  Barb.,  243. 

But  see  Carpenter  v.  Opley,  2  Lans- 
ing, 451 ;  Harris  v.  Frink,  49  N.  Y.,  24. 
reversing  2  Lans.,  85  ;  Lawrence  v.  Er- 
rington,  21  Grant's  Chy.,  261. 

And  must  be  recorded  except  as 
against  a  purchaser  with  notice:  Vor- 
beck V.  Boe,  50  Barb.,  306  ;  Warren  v. 
Leland,  2  Barb.,  613;  Goodyear  v. 
Vofburgh,  39  How.  Prac. ,  377, 57  Barb. , 
243;  DriscoU  v.  MarshaU,  15  Gray,  62; 
Sterling  v.  Baldwin,  42  Vermont,  306; 
Johnson  V.  Moore,  28  Mich.,  3. 

One  to  whom  trees  have  been  con- 
veyed in  writing,  has  an  interest  in 
land  for  their  growth  and  preservation, 
and  may  maintain  trespass :  Na/rehood  v. 
Wiffielm,  69  Penn.  St.,  64;  Johnson  v. 
Moore,  28  Mich.,  3. 

Parol  evidence  of  what  a  testator 
usually  called  *'  The  Ashford  Hall  Es- 
tate," is  admissible :  Becketts  v.  Tur- 
quand,  1  House  Lords  Cas.,  472. 

So  under  an  agreement  to  publish 
a  card  in  an  advertising  chart  to  show 
what  kind  of  chart  promised  to  publish : 
Stoope  V.  Smith,  100  Mass.,  63. 

So  where  a  will  devised  ''all  that 
part  of  the  premises  situated  on  the 
south-easterly  corner  of  Kim  and  Mul- 
berry streets,  now  occupied  by  him  ;" 
held  the  devisee  took  that  part  of  the 
premises  with  all  the  rights  and  privi- 
leges in  the  yard,  parcel  of  the  prem- 
ises, which  he  had  held  and  occupied 
of  right  under  and  by  virtue  of  his  agree- 
ment with  the  testator,  and  that  parol 
evidence  was  admissible  to  show  the 
terms  of  such  agreement,  and  the  ex- 
tent of  the  occupation  by  virtue  of  the 
contract :  Stanford  v.  Lyon,  37  New 
Jersey  Law  Rep.,  426. 

Where  a  written  acknowledgment  of 
the  validity  of  a  demand  does  not  de- 
scribe or  specify  the  demand  to  which 


it  refers,  parol  evidence  of  identity 
with  that  in  suit  is  admissible  to  save 
the  statute  of  limitations:  Bowe  v. 
Thompson,  15  Abb.  Prac.  Rep.,  877; 
McNamee  v.  Terney,  41  Barb.,  495. 

Where  a  written  memorandum  that 
a  note  is  left  as  **  collateral  security  for 
all  liability  incurred  by  D.  &  H."  in 
order  to  arrive  at  the  intent  of  the  par- 
ties, parol  evidence  is  admissible  to 
show  that  D.  &  H.  had  not  then  incur- 
red any  liability  but  that  the  memoran- 
dum referred  to  future  liabilities  :  Ag- 
wam  Bank  v.  Streter,  18  N.  Y.,  502  ; 
Walrath  v.  Thompson,  4  HiU,  200. 

But  see  Broom  v.  Batchelor,  1  Hurl. 
&Nonn.,  255. 

So  in  a  receipt  for  property  "  which  I 
agree  to  account  for  on  demand :"  Saton 
V.  Alger,  2  Abb.  Court  App.  Dec,  5, 
2  Eeyes,  41  ;  S.  C.  on  second  appeal,  47 
N.  Y.,  345,  affirming  57  Barb.,  179. 

Parol  evidence  may  be  admitted  to 
correct  the  description  of  property  in  a 
chattel  mortgage  where  it  is  incorrect 
in  some  particulars  only  but  correct 
inothers :   Bodge  v.  Potter,  18  Barb., 

So  to  show  it  was  in  fact  at  a  differ- 
ent place  than  that  stated  in  the  mort- 
gage :  Galen  v.  Brown,  22  N.  Y.,  37. 

So  in  a  suit  to  reform  a  sheriff* s  deed 
to  show  that  a  sheriif  at  a  sale  of  land 
expressly  excepted  certain  lands  from 
the  sale  :  Barlett  v.Judd,  21  N.  Y.,  200. 

But  see  Buff  v.  Wynkoop,  74  Penn. 
St.  R.,  300. 

Otherwise  where  the  question  arises 
coUateraUy  :  BartUtt  v.  Judd,  21  N.  Y., 
202 ;  Jackson  v.  Boberts,  7  Wend.,  83  ; 
Swick  V.  Sears,  1  HUl,  17 ;  Buff  v. 
Wynkoop,  74  Penn.  St.  R.,  300. 

Parol  evidence  is  not  admissible  to 
vary  the  description  in  a  deed  which 
clearly  designates  the  piece  of  land  con- 
veyed :  JSmerick  v.  Kohler,  29  Barb., 
165  ;  Waugh  v.  Waugh,  28  N.  Y.,  94  ; 
Vosburgh  v.  Teaton,  82  N.  Y.,  561. 

Otherwise  where  the  description  is 
vague  and  uncertain:  Pettit  v.  Sh^- 
ard,  32  N.  Y.,  97. 

But  see  Purkiss  v.  Benson,  28  Mich., 
538,  when  not  clearly  designated. 

In  a  written  contract  of  sale  parol 
evidence  is  admissible  to  show  that  a 
place  of  delivery  was  fixed  :  Musselman 
V.  Stiner,  31  Penn.  St.  R.,  265  ;  I^smond 
V.  VanBenschoten,  12  Barb.  860  ;  Danis 
V.  Talcott.  14  Barb.,  611,  reversed  but 
on  another  point,  12  N.  Y.,  184. 
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Or  a  time :  Orguerre  v.  Ltding,  1  Hil- 
ton, 883. 

So  a  parol  extension  of  time  for  per- 
formance, of  the  terms  of  a  contract, 
is  valid ;  Friess  v.  Eider,  24  N.  Y. ,  869  ; 
Van  Buskirk  v.  Stow,  42  Barb. ,  9 ;  Lud- 
wig  V.  Jersey,  etc.,  48  N.  Y.,  379 ;  Clarke 
V.  Meigs,  10  Bosw.,  337. 

But  see  Euhn  v.  Stetens,  36  How  Prac., 
275 ;  Clough  v.  Murray,  3  Robertson,  7 ; 
French  v.  New,  2  Abb.  Court  App. 
Dec.,  209. 

It  has  been  held  that  where  there 
were  two  usual  routes  for  shipping 
property  sold,  parol  evidence  that  it 
was  agreed  that  it  should  be  shipped 
by  one  of  them,  is  admissible  :  Webste/r 
-v.  PavZ,  10  Ohio  St.  R.,  531 ;  WhiU  v. 
A^U(m,  51  N.  Y.,  280. 

An  agreement  to  engraft  new  terms 
upon  an  existing  contract  is  not  binding 
if  without  consideration :  TUus  v.  Ca- 
iro, etc.,  37  New  Jersey  Law,  98. 
•  Evidence  of  waiver  of  payment  of 
the  premium  of  a  policy  of  insurance 
is  not  in  contradiction  of  a  clause  that 
the  policy  shall  be  invalid  until  pay- 
ment of  the  premium :  Bodine  v.  Sx- 
ehange,  etc.,  51  N.  Y.,  117;  SheHdon 
V.  AtlarUie,  etc.,  26  N.  Y.,  460 ;  Boehm 
V.  Ins.  Co.,  35  N.  Y..  131 ;  Wood  v. 
Poughkeepsie,  etc.,  32  N.  Y.,  619 ;  Goit 
V.  Na6.  Ins.  Co.,  25  Barb.,  190 ;  Post  v. 
Aetna,  48  Barb.,  368.  • 

^  of  an  usuage  that  the  insured 
might  pay  after  the  day  named  in  the 
policy  for  payment,  or  that  the  insurers 
will  give  tne  assured  notice  of  time  for 
payment :  Hevsitt  v.  Knickerbocker  Ins. 
Ci?.,  44  N.  Y.,  276,  reversing  19  Abb., 
217,  3  Rob.,  232;  Worden  v.  Chuar- 
dian,  etc.,  39  N.  Y.  Superior  Court 
Rep.,  317 ;  Truetees,  etc.,  v.  Brooklyn, 
etc.,  19  N.  Y.,  805,  28  N.  Y.,  153; 
Isaacs  V.  Boyal,  etc.,  L.  R.,  5  Er- 
cheq.,  296. 

But  see  Wood  v.  Poitghkeepsie,  etc., 
32N.  Y.,  619. 

So  parol  evidence  is  admissible  of  a 
mistake  in  fact  and  to  rectify  it  or  to 
show  the  parties  contracted  under  a 
mistake  of  facts  :  Bosboro  v.  Peek,  48 
Barb.,  95;  McDougaU  v.  Cooper,  31 
N.  Y.,  198;  Benjamin  v.  HiUard,  23 
How.  IT.  S..  150;  Lee  v.  AdsU,  37 
N.  Y.,  95 ;  McAhey  v.  JoJltis,  70  Penn. 
St.  R.,  70. 

So  evidence  to  show  fraud  in  an  ac- 
tion to   recover  for  the  fraud,  or  in 


which  fraud  becomes  material,  however 
solemn  the  instrument:  8ha/rp  v. 
May</r,  25  How.  Pr.,  390,  40  ^b., 
257;  Koop  v.  Handy,  41  Barb.,  454; 
Fences  v.  WaUer,  25  N.  Y.,  489. 

Parol  evidence  of  the  waiver  of  a 
forfeiture  of  a  policy  of  insurance  or 
of  a  transfer  thereof  to  a  purchaser  of 
the  premises  is  admissible :  Pratt  v. 
N.  f.  Cent.  Ins.  Co.,  55  N.  Y.,  505. 

Notwithstanding  a  policy  of  insur- 
ance contains  a  warranty  that  the  prop- 
erty is  free  from  all  liens,  the  insured 
may  show  by  parol  that  the  insurance 
was  of  owner's  equity  of  redemption 
and  that  the  insurer  knew  the  property 
was  subject  to  certain  mortgages : 
Bidwell  V.  North  Western,  etc.,  24 
N.  Y.,  302. 

Parol  evidence  is  admissible  to  con- 
tradict the  deUe  of  a  written  instrument : 
Draper  v.  8n(yu>,  20  N.  Y.,  331. 

But  where  there  was  a  blank  "183-," 
parol  evidence  was  held  inadmissible 
to  show  the  blank  ought  to  have  been 
filled  with  a  "7"  :  FuUer  v.  Acker,  1 
Hill,  473.  But  we  doubt  the  soundness 
of  the  case. 

So  to  vary  its  consideration  or  to 
show  what  the  real  consideration  was  : 
Adams  v.  ffuU,  2  Den.,  306 ;  Walcott 
V.  BonaMs,  2  Robertson,  620 ;  Botdoro 
V.  Peck,  48  Barb.,  95  ;  Stackpoie  v.  Bob- 
bins, 47  Barb.,  212 ;  Barker  v.  Bradiey, 
42  N.  Y.,  316  ;  Seaman  v.  Hasbrouek, 
35  Barb.,  151 ;  My  v.  McKnight,  30 
How.  Prac.  Rep.,  91ii 

Though  it  cannot  be  shown  in  order 
to  defeat  a  deed  that  it  was  wholly 
without  consideration.  Where  a  con- 
sideration of  one  dollar  is  recited,  it  can- 
not be  avoided  bv  proof  that  the  dollar 
was  not  paid  as  the  covenantee  may  sue 
therefor :  Walcott  v.  BonaMs,  2  Rob., 
620;  Goit  v.  Nat.  Prot.  Ins.  Co.,  2o 
Barb.,  190;  Stackpoie  v.  Bobbins,  47 
Barb.,  212. 

To  show  authority  of  an  agent  to  ex- 
ecute a  paper  in  controversy,  evidence 
that  he  had  executed  similar  papers 
with  the  principal's  knowledge  and  as- 
sent, is  admissible  without  producing 
such  other  papers  :  Moss  v.  Averill,  10 
N.  Y.,450. 

So  in  order  to  show  a  combination  be- 
tween the  witness  and  others  against 
the  party  in  opposition  to  whom  he  is 
called,  though  the  agreement  be  in 
writing :  Klein  v.  Russell,  19  Wallace, 
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Some  cases  hold  that  the  rule  that        How  much  proof  shall  be  required  to 

parol  evidence  is  not  admissible  to  varj  show  the  loss  of  a  paper  so  as  to  entitle 

or  contradict  a  written  agreement  onlj  the  party  to  give  parol  evidence  of  its 

applies  to  parties  to  it,  and  is  not  ap-  contents,  is  one  of  law  for  the  court : 

pUcable  to  thiid  persons :  Lee  v.  AcUU,  Durgin  v.  DanviUe,  47  Vermont,  95. 
37  N.  Y.,  95. 


[Law  Reports,  10  Queen's  Bench,  188.] 
Jan,  22,  1876. 

188]  *FiN"LrasoN"  V.  Porter  and  Another. 

TVe^ktss — Orani  of  Drain — Power  of  Grantee  to  Deepen — EaaemenL 

By  indenture,  executed  by  both  parties,  defendant  conveyed  to  plaintiff  in  fee  cer- 
tain land,  "  subject,  nevertheless,  to  the  joint-ownership  and  right  to  the  use  bv  the 
defendant  and  the  owners  and  occupiers  for  the  time  being,  of  certain  adjoining  land, 
as  then  enjoyed  by  him  or  them,  but  no  further  or  otherwise,  of  the  drain  running 
through  or  laid  in  the  land  conveyed,  and  the  course  and  direction*  of  which  was  de- 
lineated on  a  plan  in  the  margin  of  the  deed,  and  subject  to  the  right  of  the  defen- 
dant and  the  occupiers,  <&c.,  at  all  reasonable  times  to  enter  upon  the  land  thereby 
conveyed  for  the  purpose  of  repairing  the  drain  and  laying  or  replacing  pipes 
therein." 

The  Local  Board  of  Health,  under  s.  49  of  11  <&  12  Vict.  c.  63,  after  the  above 
conveyance,  constructed  a  new  sewer  (in  lieu  of  the  old  one,  into  which  the  drain 
discharged  the  sewerage  from  the  plaintiff's  and  defendant's  premises),  at  a  lower 
depth  ;  and  the  defendant  thereupon  lowered  the  drain  between  two  and  three  feet 
and  put  fresh  pipes  (but  in  the  course  of  the  old  drain),  in  order  to  adapt  it  to  the 
new  sewer.    Plaintiff  having  brought  an  action  of  trespass : 

Held,  tliat  the  effect  of  the  deed,  executed  by  both  parties,  was  either  to  create  a 
tenancy  in  common  in  the  drain  between  the  plaintiff  and  defendant,  or  only  an  ease- 
ment in  the  defendant,  but  that,  in  either  view,  the  defendant  had  done  no  more  Chan 
he  had  the  right  to  do. 

Case  stateS.  by  order  of  Kelly,  C.B.,  at  the  trial,  a  ver- 
dict being  taken  for  the  plaintiff,  damages  40*.  subject  to 
such  case. 

The  action  was  for  an  alleged  injury  to  the  plaintiff's  re- 
versionary interest  in  certain  land,  &c.,  situate  at  Bedford, 
by  removing  a  drain,  and  substituting  another  drain  at  a 
lower  level. 

The  following  are  the  material  parts  of  the  case  : 

In  August,  1864,  William  Jones  was  seised  in  fee  of  certain 
land  and  premises.     By  an  indenture  between  Jones  and  the 

Elaintiff,  dated  the  ITfch  of  August,  1864,  and  executed  by 
oth  parties,  Jones  conveyed  to  the  plaintiff  in  fee  a  certain 
189]  part  of  the  land  *and  premises  (hereinafter  called  the 
plaintiff's  premises),  *' subject  nevertheless  to  the  joint 
ownership  and  right  to  the  use,  by  the  said  William  Jones, 
his  heirs  and  assigns,  and  the  owners  and  occupiers  for  the 
time  being,  of  the  said  land  and  premises  now  belonging  to 
the  said  William  Jones  as  aforesaid,  and  adjoining  the  prem- 
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ises  hereby  conveyed  (as  at  present  enjoyed  by  him  or  them, 
bat  no  further  or  otherwise),  of  the  watercourse,  drain,  or 
sewer  now  running  through,  or  laid  in,  or  under,  the  said 
piece  of  land  hereby  conveyed,  from  the  eastern  to  the 
western  boundary  of  the  same  ;piece  of  land,  as  the  same 
watercourse,  drain,  or  sewer,  the  joint  use  whereof  is  hereby 
reserved,  and  the  course  and  direction  thereof  are  marked 
and  delineated  in  tUa  plan  in  the  margin  of  these  presents, 
and  also  subject  to  the  right  of  the  said  William  Jones,  his 
heirs  or  assigns,  or  the  owners  or  occupiers  of  the  said  land 
and  premises  now  belonging  to  him  as  aforesaid,  at  all  sea- 
sonable times  to  enter  upon  the  said  piece  of  land  hereby 
conveyed  for  the  purpose  of  repairing  the  said  watercourse, 
drain,  or  sewer,  and  laying  or  replacing  pipes  therein." 

William  Jones,  by  his  will  of  the  5th  of  September,  1868, 
devised  and  bequeathed  all  his  "real  and  personal  estate  to 
the  use  of  the  defendants,  their  heirs,  executors,  administra- 
tors, and  assigns,  upon  certain  trusts. 

The  Public  Health  Act  (11  &  12  Vict,  c,  63)  was,  at  the 
date  of  the  execution  of  the  above  deed,  and  still  is,  in  force 
in  the  borough  of  Bedford,  in  which  the  property  in  ques- 
tion is  situate. 

There  is  and  was  at  the  time  of  the  execution  of  the  con- 
veyance a  main  sewer  belonging  to  the  Local  Board  in  River 
Street  (which  is  at  the  east  of  the  plaintiffs  premises)  into 
which  the  drain  mentioned  in  the  conveyance  discharged  the 
sewage  from  the  plaintiffs  and  the  defendants'  premises,  but 
at  the  date  of  the  conveyance  there  was  no  such  sewer  in 
Gravel  Lane. 

In  or  about  the  month  of  December,  1864,  the  Local  Board, 
in  the  due  exercise  of  their  p6wers,  altered  the  system  of  the 
drainage  of  the  borpugh  of  Bedford,  and  constructed  a  new 
main  sewer  in  River  Street  to  be  used  instead  of  the  old  sewer 
for  sewage  and  other  purposes  at  a  level  of  3  ft.  9  in.  lower 
than  the  level  of  the  old  sewer.  They  also  constructed  a 
sewer  in  Gravel  Lane,  upon  which  the  defendants'  property 
abuts  to  the  west. 

♦Shortly  after  the  alteration  of  the  sewer  in  River  [190 
Street  and  Gravel  Lane,  the  plaintiff  constructed  a  new  dmin 
at  a  greater  distance  from  his  house,  and  at  a  lower  level  than 
the  old  drain,  and  communicating  with  the  new  sewer  in 
River  Street,  and  afterwards  and  some  time  in  the  year  1871, 
the  plaintiff  was  asked  by  Smith,  the  builder  employed  by 
the  defendants,  to  allow  the  defendants  to  connect  the  new 
drain,  which  the  defendants  would  be  obliged  to  construct 
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to  drain  their  premises,  with  the  new  drain  made  by  the 
plaintiff ;  this  the  plaintiff  refused  to  permit. 

On  the  19th  of  January,  1872,  the  surveyor  of  the  Local 
Board  reported  to  them,  under  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  and  the  Local  Government  Act,  1868 
(21  &  22  Vict.  c.  98),  that  the  defendants'  cottages,  part  of 
the  defendants'  said  premises,  were  without  any  dram  com- 
municating with  a  sewer  as  was  suflScient  for  the  proper  and 
effectual  fiaihage  of  the  same  and  their  appurtenances,  and 
that  a  sewer  belonging  to  the  Local  Board  was  within  100  feet 
of  some  part  of  each  of  such  cottages,  viz.,  of  the  front 
thereof,  and  that  a  covered  drain  of  the  following  materials 
and  size,  that  is  to  say,  of  a  6-inch  glazed  stoneware  pipe 
from  the  sewer  to  the  said  cottages,  and  at  a  level  of  5  feet 
deep,  and  with  a  fall  of  1  in  26  ft.  was  necessary  for  the 
proper  and  effectual  drain^e  of  the  same. 

The  said  cottages  of  the  defendants  front  upon  Gravel 
Lane,  and  are  witnin  9ft.  6  in.  of  the  new  sewer  of  the  Local 
Board  in  Gravel  Lave,  but  the  closets  from  which  the  drain 
runs  are  about  seventy  feet  from  the  new  sewer  in  Gravel 
Xiane.  The  backs  of  the  cottages  are  within  100  feet  of  tlie 
new  sewer  of  the  Local  Board  in  River  Street. 

On  the  20th  of  March,  1872,  the  Local  Board  served  upon 
each  of  the  tenants  of  the  defendants'  cottages  a  notice  re- 
quiring drains  to  be  made  in  coi^iection  with  a  sewer  of  the 
Local  Board. 

These  notices  were  duly  forwarded  to  the  defendants,  who, 
in  order  to  comply  with  the  same,  did  the  acts  complained 
of  in  this  action,  as  hereinafter  described.  When  the  above 
notices  were  sent  by  the  surveyor  he  did  not  know  of  the  ex- 
istence of  the  drain,  and  the  defendants  having  explained 
its  situation  to  him,  a  plan  of  the  drainage  as  then  intended 
to  be  carried  out  was  prepared  and  approved  by  the  Local 
191]  Board,  and  an  order  was  given  by  the  *8urvevor  to 
the  defendant's  builder.  Smith,  authorizing  him  to  mate  the 
necessary  connections  with  the  sewers. 

The  defendants  could  have  drained  their  houses  and  prem- 
ises into  the  new  sewers  of  the  Local  Board  in  either  Kiver 
Street  or  Gravel  Lane,  by  means  of  drains  constructed  wholly 
in  their  own  property;  but  they  could  not  have  drained 
into  Gravel  Lane  without  tunnelling  under  the  houses,  and 
they  could  not  have  drained  into  River  Street  without  pass- 
ing through  property  belonging  to  them,  but  let  to  a  tenant 
from  year  to  year. 

The  old  drain  was  composed  of  unglazed  earthenware 
pipes,  of  9  in.  diameter.     Where  the  old  drain  entered  the 
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?)laintiflFs  premises  it  was  at  a  depth  of  3  ft.  from  the  sur- 
ace  of  the  soil,  and  had  a  gradual  and  regular  fall  of  7J  in. 
in  20  ft.  to  the  point  where  it  entered  River  Street,  and  at 
the  latter  point  it  was  at  a  depth  of  3  ft.  6  in.  from  the  sur- 
face.    The  distance  between  the  two  points  is  80  ft. 

In  the  beginning  of  April,  1872,  the  defendants  employed 
Smith  to  carry  out  the  alterations  of  the  old  drain  on  the 
plaintiffs  premises  in  accordance  with  the  requirements  of 
the  Local  Board,  and  thereupon  Smith,  by  the  defendants' 
directions,  informed  the  surveyor  to  the  Local  Board  of  the 
time  when  he  was  about  to  commence  the  work,  in  order  that 
he  might  be  present  to  see  the  new  drain  connected  with  the 
.  sewer. 

On  the  10th  of  April  Smith  employed  two  men  to  do  the 
last-mentioned  work  in  the  line  of  the  old  drain ;  and  when 
they  commenced  the  work  the  surveyor  to  the  Local  Board 
was  present,  and  told  Smith  that  the  defendants  would  not 
be  allowed  by  the  Local  Board  to  keep  the  level  of  the 
old  drain,  but  must  lower  the  level  of  the  same.  Smith  and 
his  men  thereupon  dug  down  to  the  old  drain  on  the  plaintiffs 

I3remise8,  and  commenced  removing  the  pipes  thereof  and 
aying  new  pipes  composed  of  glazed  stoneware  pipes  of  6  in. 
diameter,  at  a  level  of  from  2  ft.  to  2  ft.  6  in.  below  the  old 
level.  After  they  had  constructed  about  7  ft.  of  the  drain 
so  altered,  they  were  seen  by  the  plaintiff  and  his  solicitors, 
who  told  Smith  that  they  were  trespassing  and  endangering 
the  plaintiffs  house,  the  drain  being  only  2  ft.  6  in.  from 
the  plaintiffs  said  house,  and  Smith  then  stopped  the  work. 
On  the  morning  of  the  11th  of  April,  Smith  told  the  plaintiff 
*that  he  did  not  intend  to  continue  the  work,  but  in  the  [192 
afternoon  of  the  same  day,  having  in  the  meantime  been  in- 
structed by  the  defendants  to  complete  the  drain  in  accord- 
ance with  the  regulations  of  the  Local  Board,  he  put  on  an 
extra  number  of  men  and  that  day  completed  the  drain. 
The  drain  so  altered  was  for  a  part  of  its  fcourse  through  the 
plaintiffs  land,  at  a  level  of  from  2  ft.  to  2  ft.  6  in.  oelow 
the  level  of  the  old  drain. 

All  the  pipes  of  which  the  old  drain  was  composed,  and 
which  were  m  good  condition,  were  taken  up,  and  others 
substituted  by  the  defendants. 

When  the  old  drain  was  so  altered,  the  land  and  premises 
of  the  plaintiff  through  which  it  was  made  were  in  the  pos- 
session of  Thomas  Kust,  as  the  plaintiffs  tenant;  and  the 
reversion  then  belonged  to  the  plaintiff ;  and  the  damages, 
it  was  agreed,  should  be  40^.,  if  the  plaintiff  was  entitled  to 
a  verdict. 


254  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1876  Finlinson  v.  Porter. 

At  the  time  the  drain  was  so  altered  and  deepened  the 
drain  as  it  originally  existed  was  in  good  repair,  and  did 
not  require  any  repairs  or  any  pipes  laid  or  replaced  in  it, 
and  was  in  every  respect  in  a  fit  and  proper  condition  to  be 
nsed  and  enioyed  by  the  defendants  or  tne  tenants  of  their 
said  land  and  premises  as  it  was  used  and  enjoyed  at  the  date 
of  the  said  conveyance  by  the  then  owners  and  occupers  of 
the  said  land  and  premises  of  the  defendants ;  but,  in  con- 
sequence of  the  alterations  in  the  sewers  and  the  regulations 
of  the  Local  Board,  it  could  not  be  so  used. 

The  court  was  to  have  power  to  draw  inferences  of  fact. 

The  questions  for  the  opinion  of  the  court  were : 

1st.  Whether  the  defendants  were  justified  in  entering 
upon  the  plaintiffs  land  and  premises  and  digging  therein, 
and  opening  the  old  drain  and  substituting  new  pipes  therein. 

2dly.  Whether  the  defendants  were  justified  in  entering 
upon  the  said  land  and  i)remises  of  the  plaintiff  and  lowering 
the  level  of  the  existing  drain  for  the  purposes  above 
mentioned. 

Oraham^  for  the  plaintiff  contended  that,  by  the  lowering 
of  the  public  sewer,  the  defendants  had  lost  whatever  right 
of  drainage  they  had  through  the  plaintiffs  premises.  The 
drain  was  only  granted  as  tnen  enjoyed  and  no  further  nor 
otherwise.  Lowering  the  level  was  making  the  drain,  fur- 
ther and  otherwise. 

193]  *ATbuthnoty  for  the  defendants,  contended  that  the 
clause  relied  on  for  the  plaintiff  only  went  to  confine  the 
drain  to  the  particular  houses  then  built,  and,  as  far  as 
those  houses  were  concerned,  the  defendants  had  a  full  right 
to  keep  up  the  drainage  by  adapting  the  drain  to  the  new 
outfall. 

Mellor,  J. :  I  am  clearly  of  opinion  that  the  defendants 
are  entitled  to  the  verdict.  The  contention  of  the  plaintiff 
is  quite  untenable.  He  is  in  this  dilemma :  there  is  either  a 
joint  ownership  between  him  and  the  defendants,  and  this 
would  involve  of  course  a  right  (which  however  is  expressly 
granted)  to  do  anything  necessary  to  keep  the  drain  in  such 
a  state  as  to  be  useful  as  a  drain,  in  whicn  case  he  can  have 
no  cause  of  action,  on  the  facts,  against  the  defendants.  Or 
else  the  defendants  have  an  easement  with  a  similar  right  to 
enter  and  do  all  that  is  necessary,  in  which  case  also  no  ac- 
tion would  lie.  I  think,  even  if  there  were  not  this  joint 
ownership,  and  if  the  defendants  only  had  an  easement  in 
the  use  of  this  drain,  with  power  to  enter,  if  necessary,  to 
repair  it  and  maintain  it  in  an  efljcient  state  to  drain  the 
premises,  that  when  the  public  authority  comes  and  alters 
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the  level  of  the  sewer  so  as  to  render  the  drain  useless  with- 
out alteration,  in  this  case  also  the  defendants  would  be  en- 
titled to  do  what  they  have  done.  In  either  view,  therefore, 
I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 

Lush,  J. :  This  seems  to  me  a  very  clear  case.  There  is  a 
drain  used  in  common  by  houses  on  both  parts  of  the  prop- 
erty, and  a  conveyance  was  made  by  the  owner,  whom  the 
defendants  represent,  to  the  plaintiff  of  that  part  of  the 
property  through  which  the  drain  runs,  with  this*  clause : 
[The  learned  judge  read  the  clause.]  This  conveyance  was 
executed  by  both  parties.  This  clause,  therefore,  amounts 
to  a  grant  by  the  plaintiff  to  the  defendants  of  a  tenancy  in 
common  in  the  drain.  "As  at  present  enjoved  but  no  fur- 
ther or  otherwise,"  was  intended  to  limit  the  user,  so  that 
the  drain  should  not  be  used  by  any  other  premises.  "As 
the  same  drain  the  direction  whereof  is  described  on  the 
plan,"  that  is,  the  defendants  are  not  to  alter  the  course  of 
it,  but  keep  it  in  the  same  line.  Then  at  the  end  is  added, 
"  subject  also  *to  the  right  of  Jones  and  his  heirs,  &c.,  [194 
to  enter  the  land  at  all  times  for  the  purpose  of  repairing 
the  drain  and  laying  or  replacing  the  pipes-therein."  Clearly 
the  object  of  this  latter  clause  was  that  the  drain  should  be 
kept  up  as  a  drain  for  the  use  of  the  parties'  respective 
houses,  either  party  repairing  it  when  necessary;,  and  doing 
anything  needful  to  keep  it  up  in  a  state  of  efficiency.  But 
even  without  this  express  right,  I  am  of  opinion  that  it  would 
have  been  competent  for  the  defendants  to  enter  and  make  the 
drain  of  the  requisite  depth,  and  so  connect  it  with  the  outfall 
into  the  sewer  as  altered  and  lowered  by  the  public  authority. 

QuAiN,  J.:  I  am  of  the  same  opinion.  This  appears  to 
be  a  drain  from  two  sets  of  premises  to  a  public  sewer.  And 
by  the  conveyance  the  defendants  had  a  right  to  drainage  in 
a  particular  direction,  as  there  was  a  joint  ownership  between 
the  plaintiff  and  the  defendants  in  the  drain,  in  the  course 
marked  on  a  plan  to  the  deed.  After  this  conveyance  the 
public  authority  lowered  the  level  of  the  sewer,  and  in  order 
to  keep  the  drain  in  operation  it  became  absolutely  necesr 
sary  to  lower  the  drain,  so  as  to  accommodate  it  to  the  level 
of  the  sewer.  Mr.  Graham  was  obliged  to  contend  that,  by 
this  alteration  in  the  sewer,  the  defendants'  right  of  drain- 
age was  gone.  But  that  cannot  be  so.  Suppose  the  defen- 
dants had  had  no  other  means  of  drainage,  could  it  have 
been  contended  they  had  lost  it?  The  defendants  clearly 
had  a  right  to  have  the  drainage  from  their  premises  pass  in 
a  particular  direction ;  and  if  By  reason  of  tne  action  of  the 
public  authority  it  becomes  necessary  that  the  drain  should 
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be  lowered,  then,  either  by  virtue  of  the  joint  ownership  in 
the  drain,  or  by  virtue  of  the  clause  in  the  conveyance  as  t(» 
the  right  to  repair  and  relay  the  drain,  the  defendants  had 
a  right  to  keep  up,  as  they  have  done,  a  sufficient  drain. 
The  clause  "as  at  present  enjoyed,  but  no  further  nor  other- 
wise," does  not  apply  to  the  then  level  of  the  drain,  but  to 
the  then  existing  nouses ;  and  the  drain  was  not  to  be  em- 
ployed to  drain  fresh-built  houses  which  would  impose  a 
greater  burthen  on  the  plaintiff.  The  lowering  of  the  level 
does  not  increase  the  burthen,  the  drainage  is  exactly  the 
same,  and  the  only  effect  is  to  keep  up  the  drainage  as  it 
195]  was  *enjoyed  at  the  time  of  the  conveyance.  It  is  said 
that  the  alteration  might  injure  the  plaintiffs  houses;  the 
defendants  would  be  tound  to  alter  the  drain  in  such  a  way 
as  not  to  do  anv  damage.  It  can  be  done,  and  must  be  so 
done.  But  no  aamage  nas  been  done,  so  that  no  such  ques- 
tion arises.  The  defendants  have  done  nothing  but  what 
they  had  a  right  to  do,  and  are  entitled  to  judgment. 

Judgment  for  the  defendards. 

Attorneys  for  plaintiff :  StoJces^  Saunders  <fe  Stokes. 
Attorneys  for  defendants :  Sharp  &  UlUthome. 


Where  the  owner  of  land  has,  by 
any  artificial  arrangement,  effected  an 
advantage  for  one  portion,  to  the  bur- 
dening of  the  other,  upon  a  severance 
of  the  ownership,  the  holders  of  the 
two  portions  take  them  respectively 
charged  with  the  servitude  and  entitled 
to  the  benefit  openly  and  visibly  attached 
at  the  time  of  the  conveyance  of  the 
portion  first  granted. 

Accordingly,  where  the  owner  of 
land  across  which  a  stream  flows  has 
diverted  it  through  an  artificial  chan- 
nel, so  as  to  relieve  a  portion  of  it  for- 
merly overflowed,  which  he  then  con- 
veys, neither  he  nor  his  grantees  of  the 
residue  can  return  the  stream  to  its  an- 
cient bed  to  the  damage  of  the  first 
grantee. 

Such  benefits  not  naturally  attached 
to  the  premises  purchased,  but  pre- 
viously conferred  upon  it  at  the  ex- 
pense of  the  other  land  of  the  grantor, 
do  not  depend  upon  covenant,  but  re- 
main attached  to  the  tenement  con- 
veyed, unless  the  right  to  subvert 
them  is  expressly  reserved.  The  rule, 
which  is  general  in  its  application 
to  easements,  which  are  continuous, 
i.  e.,  self -perpetuating  independently 
of   human   intervention,   as  the  flow 


of  a  stream,  is,  it  seems,  restricted 
in  the  case  of  discontinuous  easements 
to  such  as  are  absolutely  necessary  to 
the  enjoyment  of  the  property  con- 
veyed :  Lampman  v.  Mukg,  21  N.Y., 
605  ;  (see  4  Am.  Law  Review,  60);  Bab- 
eock  V.  Utter,  1  Abbott*s  Court  of  Ap- 
peals Dec.,  66,  1  Eeyes,  427 ;  JBeals  v. 
SUwart^  6  Lansing,  408  ;  Janes  v.  Jen^ 
ktM,  34  Maryland,  1,  6  Am.  Law  Times 
Rep.,  Ill,  6  American  Rep.,  800 ;  and 
note  p.  306;  Ou/rtiss  v.  AyrauU,  47  N.  Y,. 
73  ;  Voorhies  v.  Burtnard,  6  Lansing, 
176  ;  CooUdge  v.  ffager,  43  Vermont,  9; 
Benton  v,  Ledddl,  23  New  Jersey  Eq., 
64,  afiSlrmed  24  New  Jersey  Eq.,  667 ; 
Polden  V.  Bastard,  L.  R.,  1  Q.  B.,  156  ; 
Cocheco  Go.  v.  Whittier,  10  N.H.,  305  ; 
Stackpole  v.  CurHs,  32  Maine,  383; 
Washb.  Eas.,  300-Sll  Marg.  p. ;  JSwrdy. 
Curtis,  7  Mete.,  94 ;  Frey  v.  Witman, 

7  Penn.  St.,  440 ;  Crosby  v.  Bradbury, 
20  Maine,   61 ;    Oibson  v.   Brockway, 

8  N.  H.,  465 ;  Frowst  v.  Calder,  2 
Wend..  517;  Oakley  v.  Stanley,  15 
Wendell,  523. 

See  the  subject  discussed,  4  Ameri- 
can Law  Review,  40-62,  and  also  Ste- 
wns  V.  DenneU,  31  N.  H.,  324 ;  see 
Tabor  v.  Bradley,  18  N.  Y.,  109,  for  an 
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exception  to  the  rule,  which  case  was 
commented  npon  in  Babeoek  v.  Utter, 
1  Abbott's  Court  of  Appeals  Dec.,  56, 
1  Keyes,  437. 

If  the  owner  of  property  has  ac- 
qnired  an  easement  npon  lands  of  an- 
other, such  easement  will  pass  as  an  ap- 
purtenance to  the  dominant  tenement : 
Voorhies  v.  Burcliard,  6  Lansing,  176. 

Otherwise  if  before  conveyance  he 
acquire  title  to  the  servient  tenement 
also:  ScoU  v.  bentely  23  Gratt.  (Va.),  1  ; 
WhaUey  v.  Thompso^n,  1  Bos.  &  Puller, 
371 ;  but  see  Tkomas  v.  Thomas,  2 
Clomp. ,  Mees.  &  Rose.,  84. 

A  right  to  support  of  a  house  con- 
veyed will  pass  as  against  the  grantee 
of  an .  adjoining  house  :  Richards  v.' 
Rose,  9  Excheq.,  218, 2  Com.  Law  Rep., 
311,  2  Am.  Law  Reg.  (O.S.),  178. 

And  if  the  manner  of  conveying 
water  over  the  land  of  the  servient 
tenement  be  changed  by  the  owner 
thereof  without  objection  for  a  long 
time  by  the  owner  of  the  easement,  the 
latter  will  be  deemed  to  have  acquiesced 
in  the  change  :  Arnold  v.  Hitdson 
River  R,  R.,  49  Barb.,  108. 

The  owner  of  such  an  easement  is 
not  restricted  to  maintaining  the  ease- 
ment in  the  condition  it  was  at  the  time 
of  his  purchase,  but  may  make  proper 
repairs  thereon :  Bea^  v.  Stewart,  6 
Lansing,  408. 

*  See  note  6  American  Rep.,  806; 
Thomas  v.  Thom4is,  2  Cromp.,  Mees.  & 
Rose.,  84. 

Bat  he  must  take  no  more  than  is 
reasonable:  Voorhies  v.  Burchard,  6 
Lansing,  176.        • 

Nor  is  the  owner  restricted  to  the  use 
of  water  or  a  way  which  passes  as  an 
appurtenant  for  the  purpose  for  which 
it  was  used  at  the  conveyance  :  Waits 
V.  Kelson,  L.  R.,  6  Chy.  App.,  166. 

The  owner  of  an  easement  of  drip 
may  raise  his  walls  provided  he  do  not 
increase  the  drip :  Thomtis  v,  Thomas, 
2  Cromp.,  Mees.  &  Roscoe,  34 ;  Harvey 
V.  Walters,  4  Eng.  Rep.,  892. 

So  if  the  eaves  of  a  house  have  pro- 
jected over  the  lands  of  another  for 
more  than  twenty  years,  the  owner  of 
the  house  has  no  title  in  the  land  of 
such  other  person  under  the  eaves,  and 
cannot  prevent  him  from  building  on 
the  land  if  he  can  do  so  without  inter- 
fering with  the  eaves  :  Keats  v.  Hugo, 
115  Mass.,  204. 


Held  that  the  following  clause  in  a 
deed  of  land  "reserving  to  myself  the 
use  of  a  well  in  the  highway  in  front 
of  said  land,"  created  a  reservation, 
and  not  an  exception,  it  appearing  that 
the  water  in  the  well  was  ample  for  the 
use  of  both  parties,  and  that  therefore 
the  grantor  had  no  right  to  change 
the  manner  of  obtaining  water  from 
the  well,  so  as  to  exclude  the  granteo 
from  its  use :  Barnes  v.  Burt,  38  Conn. , 
541. 

The  rule  of  law  which  creates  an 
easement  in  favor  of  one  of  two  tene- 
ments or  heritages  belonging  to  a  sin- 
gle owner,  upon  the  sale  of  one  of  them, 
is  confined  to  cases  where  there  is  an 
apparent  sign  of  servitude  on  the  part 
of  the  other,  which  would  indicate  its 
existence  to  a  person  reasonably  fami- 
liar ufith  the  stdject  upon  an  inspection 
of  the  premises :  Butterworth  v.  Oraw- 
ford,  46  N.  Y.,  349,  reversing  3 
Daly.  57 ;  ScoU  v.  Bentd,  28  Grattan 
(Va.),l. 

But  see  Watts  v.  Kelson,  L.  R.,  6 
Chancery  Appeals,  166  :  Hamelv.  Grif- 
fith, 49  How.  Prac,  396 ;  Oeoghegan 
V.  Fegan,  Irish  R.,  6  Com.  Law,  139. 

The  owner  of  two  adjoining  houses 
and  lots  in  the  city  of  New  York, 
known  as  numbers  83  and  85,  buHt  a 
vault  half  on  the  lot  of  each,  extended 
the  division  fence  over  the  vault  and 
then  erected  an  outhouse  for  each 
dwelling,  on  either  side  of  the  fence 
over  the  vault.  A  drain  from  the  vault 
ran  through  the  lot  of  No.  85.  Defen- 
dant purchased  No.  85,  receiving  a  full 
covenant  deed  without  reservation. 
After  that  plaintiff  purchased  No.  83. 
Desendant  closed  up  the  drain.  Held 
the  servitude  was  not  apparent,  and  no 
easement  existed  in  favor  of  No.  83 : 
Butterworth  v.  Crawford,  46  N.  Y., 
849,  reversing  8  Daly,  57. 

But  see  Oeoghegan  v.  Fegan,  Irish 
Rep.,  6  Com.  Law,  189  ;  WatU  v.  Kel- 
son, L.  R.,  6  Chancery  Appeals,  166,  and 
Ham^y,  Oriffith,  49  How.  Prac.,  306. 

Though  while  the  grantor  of  a  house 
from  'which  a  drain  runs  over  other 
lands  belonging  to  him  remains  the 
owner  of  such  servient  tenement,  he 
will  be  restrained  from  interfering  with 
the  drain.  It  is  only  a  "bona  ficU  pur- 
chaser who  has  no  knowledge  of  the 
drain  at  the  time  of  his  purchase  who 
takes   discharged   of   the    easement : 
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namd  V.  Griffith,  49  How.  Prac.,  306 ; 
Oeoghegan  v.  Fegan,  Irish  Rep.,  0 
C.  L.,  139. 

It  is  liowever  only  such  easements  as 
are  essential  to  the  enjoyment  of  the 
property  granted  which  pass.  Where 
the  defendant  owning  a  grist-mill  and 
the  lands  around  it,  had  been  accus- 
tomed to  use  an  open  space  on  the  west 
side  for  mill  purposes,  mainly  for  cus- 
tomers to  pass  to  and  from  the  mill, 
and  finally  sold  the  mill  and  appurte- 
nances, but  no  land  west  of  the  mill, 
it  was  held  that  the  grantee  took  no 
right  of  way  over  said  open  space,  the 
mill  being  otherwise  accessible. 

If  there  had  been  a  right  of  way  ap- 
purtenant to  the  mill  over  the  defen- 
dant's said  land  prior  to  his  purchase 
of  the  mill,  it  ceased  to  exist  when  the 
title  of  the  mill  and  the  land  west  of  it 
were  united  in  the  defendant :  and  it 
having  been  so  extinguished,  and  as 
the  defendant  retained  the  land  west 
of  the  mill  when  he  sold  the  mill,  the 
sale  would  not  revive  the  easement : 
Plimpton  V.  Comer se,  42  Vermont,  713. 
See  also  Denton  v.  Leddell,  23  New 
Jersey  Eq.,  04,  affirmed  24  New  Jersey 
Eq. ,  567  ;  see  also  Stevens  v.  Dennett, 
51  N.  H.,  324 ;  WhaUey  v.  T/iampftan, 
1  Bos.  &  Puller,  371. 

The  presumption  of  law  that  where 
the  owner  of  an  entire  tenement  di- 
vides the  same  and  conveys  a  portion, 
the  parties  contract  with  reference  to 
the  visible  physical  condition  of  the 
property  at  the  time  may  be  repelled 
by  actual  knowledge  on  the  part  of 
the  contracting  parties  of  facts,  which 
negative  any  deduction  to  be  drawn 
from  the  apparent  condition.  Where 
there  is  proof  of  such  knowledge,  they 
are  presumed  to  have  contracted  not 
solely  with  reference  to  its  condition, 
as  it  would  have  been  presented  to  a 
stranger,  but  as  it  was  known  to  be  by 
the  parties :  Simmons  v.  Cloonan,  47 
N. Y.,  3,  reversing 2  Lansing, 346  ;  Cur- 
tiss  V.  AyravXt,  47  N.  Y.,  73. 

H.  &  L.  being  the  owners  of  certain 
premises  upon  which  was  a  mill  known 
as  the  "old  mill"  erected  a  dam  and 
reservoir,  and  constructed  a  flume  to 
convey  the  water  from  the  reservoir  to 
the  mill.  H.  having  acquired  title  to 
the  whole  premises,  conveyed  the  "old 
mill "  proj^rty  to  B.  The  deed  con- 
tained a  grant  of  the  rights  and  privi- 
leges to  use  the  water  of  the  reservoir 


for  the  use  of  the  mill,  and  a  condi- 
tion that  in  case  the  mill  should  not 
be  kept  in  use,  the  water  privilege 
and  right  of  fiowage  should  cease 
and  revert  io  H.  H.  subsequently  con- 
tracted to  sell  to  B.  a  portion  of  the 
premises  lying  between  the  "old  mill" 
and  the  reservoir.  B.  erected  thereon 
a  mill,  took  the  water  from  the  reser- 
voir for  its  use,  abandoning  the  "old 
mill,"  and  thereafter  assigned  the  con- 
tract to  S.,  to  whom  H.  <!onveyed  pur- 
suant to  the  contract.  Neither  the  con- 
tract nor  the  deed  made  mention  of  the 
water  privilege.  S.  conveyed  to  plain- 
tiflf.  Subsequently  H.  conveyed  the 
lauds  upon  which  was  the  reservoir  to 
defendant  C,  who  proceeded  to  fill  up 
the  reservoir  and  remove  the  flume. 
Held  that  the  deed  to  L.  related  back  to 
the  date  of  the  contract  of  sale,  and 
was  not  a  contracting  between  the  par- 
ties in  reference  to  the  condition  of  the 
property  at  the  date  of  the  deed  ;  that 
the  right  to  the  use  of  the  reservoir 
and  flume  did  not  pass  as  an  incident 
or  appurtenance  to  the  premises  so  con- 
veyed, and  that  bvthe  abandonment  of 
the  use  of  the  "old  mill '*  the  rights  of 
water  and  flowage  reverted  to  H.,  and 
his  grantee  had  the  right  to  All  the 
reservoir  and  take  up  the  flume  :  Sim- 
fnons  V.  Cloonan,  47  N.  Y.,  3,  reversing 
2  Lans.,  346  ;  see  also  Stevens  v.  Den- 
7i^«,  51N.H.,324. 

One  tenant  in  common  cannot,  by  his 
sole  act,  create  an  easement  in  the  prem- 
ises held  in  common.  Nor  can  a  tenant 
in  common,  who  owns  other  premises, 
in  severalty,  so  use  the  last  as  to  ac- 
quire or  exercise,  for  the  benefit  there- 
of, an  easement  in  the  property  held  in 
common  ;  and  he  cannot  by  grant  or 
by  operation  of  an  estoppel  or  other- 
wise, confer  upon  another  rights  and 
privileges  which  he  does  not  possess  : 
(Mppen  V.  Morss,  49  N.  Y.,  63  ;  Ifuteft- 
inson  v.  Chase,  89  Maine,  508. 

Where,  therefore,  a  tenant  in  com- 
mon, in  a  grant  of  premises  held  by  him 
in  severalty,  has  attempted  to  create  an 
easement  in  the  premises  held  in  com- 
mon, a  subsequent  grantee  of  all  the 
tenants  in  common  is  not  estopped  by 
the  fact  of  his  succeeding  to  the  inter- 
ests of  the  one  who  granted  the  easement 
from  asserting,  as  a  grantee  of  the  co- 
tenants,  the  invalidity  of  the  grant  of 
the  easement,  and  as  against  him  it  is 
void  :  Crippen  v.  Morss,  49  N.  Y.,  63. 
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It  has  been  held  that  the  grant  of  an  strict  the  grant  to  A.  B.  daring  life  only 
easement  to  A.  B.  without  adding  **  and  nor  to  him  personally :  CooliSge  ▼.  Ha- 
to  his  heirs  and  assigns/'  does  not  re-    ger,  48  Vermont,  9. 


[Law  Reports,  10  Queen's  Bench,  196.] 
Jan.  27.  1876. 

The  Queen,  on  the  Prosecution  of  Certain  Justices  op 
Leeds,  Respondents,  v.  Vine,  Appellant. 

Wine  and  Beer  AmettdmetU  Act,  1870  (38  &  84  Vid.  c.  29),  *.  li^License  to  seU 
J^rits  by  retail — **  Any  person  convicted  of  felony  " — Retrospective  Operation  of  /Statute, 

By  33  <k  84  Vict  c,  29,  s.  14,  "  every  person  convicted  of  felony  shall  forever  be  dis- 
qualified from  selling  spirits  by  retail,  and  no  license  shall  be  panted  to  any  person 
who  shall  have  been  so  convicted ;  and  if  any  person  after  havmg  been  so  convicted 
shall  take  out  or  have  a  license,  the  same  shall  be  void  to  all  intents  and  purposes ; 
and  every  person  who,  after  having  been  so  convicted,  shall  sell  spirits  by  retail, 
shall  incur  the  penalty  for  doing  so  without  a  license  :" 

Eeld  (by  Cockburn,  C.J.,  and  Mellor  and  Archibald,  JJ. ;  Lush.  J.,  dissenting),  that 
the  section  applied  to  a  person  convicted  of  felony  either  before  or  after  the  act 
passed ;  and  that  licenses  held  by  a  person  convicted  before  the  act,  became  void  on 
the  passing  of  the  act. 

At  the  Quarter  Sessions  for  the  West  Riding  of  Yorkshire 
held  on  the  6th  of  April,  1874,  in  an  appeal,  in  which  James 
Vine  was  appellant  and  certain  justices  of  the  borough  of 
Leeds  were  respondents,  the  sessions  dismissed  the  appeal, 
subject  to  the  following  case  : 

The  Fox  and  Grapes  is  an  old-established  inn  situate  in 
the  borough  of  Leeds,  and  in  1873  one  James  Theaker  be- 
came by  transfer  the  holder  of  licenses  under  9  Geo.  4,  o.  61, 
and  subsequent  statutes  amending  the  same,  by  which  he  was 
empowered  to  keep  the  inn,  and  to  sell  excisable  liquors  by 
retail,  to  be  consumed  on  the  premises.  The  licenses  to 
Theaker  were  duly  renewed  at  the  general  annual  licensing 
meetinff  in  1873. 

*In  January,  1865,  Theaker  had  been  convicted  of  [196 
felony,  and  was  then  sentenced  to  and  suflEered  three  months 
imprisonment  with  hard  labor.  The  fact  of  such  conviction 
was  first  known  to  the  authorities  of  the  borough  ajid  the 
owners  of  the  inn  in  the  month  of  November,  1873. 

Thereupon  the.appellant  James  Vine  became  tenant  of  the 
inn,  and  m  February,  1874,  applied  to  the  justices  of  the 
borough  for  the  transfer  to  him  the  licemses  held  up  to  that 
time  by  Theaker(*). 

(*)  Vino  had  left  without  transferring    from  the  house,  the  licensing  justices  may 

ill 


the  licenses ;  and  the  application  really  grant  to  the  new  tenant  a  license  to  sel 

was  for  a  continuation  of  the  licenses  un-  excisable  liquors  by  retail  for  the  remain 

der  s.  14,  of  9  Geo.  4,  c.  61,  by  which,  der  of  the  current  year, 
when  a  person  "duly  licensed"  removes 
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The  justices  refused  thfe  application  on  the  ground  that 
such  licenses  were  void  by  reason  of  the  conviction  of 
Theaker  for  felony. 

Upon  the  hearing  of  the  appeal  it  was  contended  on  the 
part  of  the  appellant,  and  denied  on  the  part  of  the  re- 
spondents, that  the  licenses  held  by  Theaker  were  subsisting 
at  the  time  of  the  application  to  the  justices  by  the  appel- 
lant ;  and  that  33  &  34  Vict.  c.  29,  s.  14,  applied  only  to 
persons  convicted  of  felony  after  the  passing  of  that  act('). 

The  quarter  sessions  dismissed  the  appeal  upon  the  ground 
stated  by  the  justices  of  the  borough. 

The  question  for  the  opinion  of  the  court  was  whether  the 
licenses  held  by  Theaker  were  or  were  not  void  by  reason  of 
his  conviction  for  felony. 

Mavle^  Q.C.  (with  him  Wilberforce\  for  the  respondents : 
The  language  of  s.  14  of  33  &  34  Vict.  c.  29,  is  clearly  retro- 
spective, so  far  as  to  apply  to  a  person  convicted  of  felony 
before  the  act.  "Every  person  convicted  of  felony"  can 
197]  only  mean  ''every  person  *who  is  a  convicted  felon," 
is  that  ''every  convicted  felon"  shall  be  disqualified. 

Poland^  and  Tenant^  were  then  called  upon  for  the  ap- 
pellant: The  language  of  s.  14  is  ambiguous,  and  must 
therefore  be  interpreted  to  be  prospective,  and  to  apply  only 
to  persons  convicted  after  the  act.  The  licenses  of  a  person 
within  this  section  are  made  absolutely  null  and  void,  and 
if  it  is  applied  to  persons  convicted  before,  a  person  who 
had  held  a  license  for  twenty  years,  and  expended  large 
sums  in  improving  the  premises,  would  be  suddenly  deprived 
of  his  livelihood.  This  would  be  most  unjust.  Again,  he 
might  have  been  convicted  of  manslaughter  under  such  cir- 
cumstances as  to  have  been  merely  fined  in  a  nominal  sum. 

[Mellor,  J.:  There  would  be  the  same  hardship  if  the 
section  only  applied  to  convictions  after  the  act. 

CocKBUBN,  C.J.:  In  3  &  4  Vict.  c.  61,  s.  70,  the  words 
are,  "every  person  who  shall  hereafter  be  convicted."] 

(»)  83  <fe  84  Vict.  c.  29,  8.  14':  "  Every  («)  8  A  4  Vict.  c.  61,  s.  7  :  "  Every  per- 

person  convicted  of  felony  shall  forever  son  who  shall  hereafter  be  lawfully  con- 

be  disqualified  from  selling  spirits  by  re-  vict-ed  of    felony,  or    o/   selling   spirits 

tail,  and  no  license  to  sell  spirits  by  retail  without  license,  shall  forever  thereafter  be 

shall  be  granted  to  any  person  who  shall  disqualified  from ,  selling  beer  and  cider 

have  been  so  convicted  as  aforesaid ;  and  by  retail,  and  no  license  to  sell  beer  and 

if  any  person  shall,  after  having  been  so  cider  by  retail  under  the  said  recited  acts 

convicted  as  aforesaid,  take*out  or  have  or  this  act  shall  be  granted  to  any  person 

any  license  to  sell  spirits  by  retail,  the  same  who  shall  be  so  convicted  as  aforesaid; 

shall  be  void  to  all  intents  and  purposes ;  and  if  any  such  person  shall,  after  having 

and  every  person  who,  after  being  so  con-  been  so  convicted  as  aforesaid,  take  out 

victed  as  aforesaid,  shall  sell  any  spirits  by  or  have  any  license  to  sell  beer  or  cider 

retail  in  any  manner  whatever,  shall  incur  by  retail  under  the  said  recited  acts  or 

the  penalty  for  doing  so  without  a  license."  this  act,  the  same  shall  be  void  to  all  in- 
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That  is  the  act  as  to  beer  licenses ;  and  the  language  is 
similar  in  23  Vict  c.  27,  s.  22('),  as  to  wine  licenses;  and 
this  affords  a  strong  argument  that  the  present  enactment  as 
to  spirit  licenses  was  not  intended  to  extend  further,  but  only 
to  be  prospective.  If  the  contrary  had  been  intended,  un- 
ambiguous language  would  and  ought  to  have  been  used, 
showing  unequivocally  that  it  was  intended  to  apply  to  all 
convicted  persons  whenever  their  conviction  took  place.  In 
Broom's  Maxims,  at  pp. 34-40,  where  the  cases  are  collected, 
it  is  said,  "Every  statute  which  takes  away  or  impairs  a 
vested  right  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  duty,  or  attaches  a  new  disability 
in  respect  of  transactions  or  considerations  already  past, 
must  be  *deemed  retrospective  in  its  operation,  and  £198 
opposed  to  sound  principles  of  jurisprudence.  .  .  .  Laws 
snould  be  construed  as  prospective,  not  as  retrospective, 
unless  they  are  expressly  made  applicable  to  past  transac- 
tions, and  to  such  as  are  still  pending.  .  .  .  Moon  v.  Bur- 
den  (*)  may  be  cited  as  a  leading  decision  in  reference  to  the 
application  of  the  above  maxim.  The  8  &  9  Vict.  c.  109, 
s.  18,  enacts  that,  all  contracts  and  agreements  by  way  of 

faming  or  wagering  shall  be  null  and  void ;  and  no  suit  shall 
e  brought  or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been  deposited  in 
the  hands  of  any  person  to  abide  the  event  upon  which  any 
wager  shall  have  Tbeen  made.  This  was  held  not  to  defeat 
an  action  for  a  wager  commenced  before  the  act  passed. 
Parke,  B.,  observes  that  the  language,  if  taken  in  its  ordi- 
nary sense,  applies  to  all  contracts  both  past  and  future, 
and  to  all  actions  both  present  and  future,  on  any  wager 
whether  past  or  future.  But  it  is,  as  Coke  says,  a  rule  and 
law  of  Parliament,  that  regularly  nova  constitutio  futuris 
f of  mam  imponere  dehet^  nxm  prceteritis.  This  rule,  which 
is  in  effect  that  enactments  in  a  statute  are  generally  to  be 
construed  to  be  prospective,  and  intended  to  regulate  the 
future  conduct  oi  persons,  is  deeply  founded  in  good  sense 
and  strict  justice,  and  has  been  acted  upon  in  many  cases. 
.  .  .  Rolfe,  B.,  also  remarks  that  the  principle  is  of  such 
obvious  convenience  and  justice  that  it  must  always  be  ad- 
hered to  in  the  construction  of  statutes,  unless  in  cases  where 

tents  and  purposes ;   and  every  person        (^)  28  Vict  c.  27,  s.  22,  is  in  Yery  simi- 

'who  shall,  after  haying  been  so  conyicted  lar  language  as  to  a  license  to  sell  wine 

as  aforesaid,  sell  any  beer  or  cider  by  re-  under  that  act. 
tail,  in    any  manner  whatsoever,   shall        (')  2  Ex.,  22^ 
incur  the  penalty  of   doing  so  without 
license."  .... 
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there  is  something  on  the  face  of  the  enactment  putting  it  be- 
yond doubt  that  the  Legislature  meant  it  to  operate  retrospect- 
ively. .  .  .  In  Marsh  V.  Iltggins{')^  Wilde,  C.  J.,  says  thsty 
Sometimes,  no  doubt,  the  Legislature  finds  it  expedient  to 
give  a  retrospective  operation  to  an  act  to  a  considerable  ex- 
tent ;  but  then  care  is  always  taken  to  express  that  intention 
in  clear  and  unambiguous  language.  .  .  .  Those  whose  duty 
it  is  to  administer  tne  law,  says  Erie,  C.  J.,  in  Midland  Ry. 
Co.  V.  Pyei^\  very  properly  guard  against  giving  to  an  act 
of  Parliament  a  retrospective  operation,  unless  the  intention 
199]  of  the  Legislature  that  it  *should  be  so  construed  is 
expressed  in  clear,  plain  and  unambiguous  language ;  be- 
cause it  manifestly  shocks  one's  sense  of  justice  that  an  act 
legal  at  the  time  of  doing  it  should  be  made  unlawful  by 
some  new  enactment.  Modern  legislation  has  almost  entirely 
removed  that  blemish  from  the  law ;  and  wherever  it  is' pos- 
sible to  put  upon  an  act  of  Parliament  a  construction 
not  retrospective,  the  courts  will  always  adopt  that  con- 
struction.'^ 

Maule^  Q.C.,  was  heard  in  reply,  the  court  not  being 
agreed, 

CocKBUEN,  C.  J.:  I  am  of  opinion  that  the  rule  should  be 
discharged.  I  feel  bound  by  the  language  used  in  s.  14  of 
33  &  34  Vict.  c.  29,  which  enacts,  that  "every  person  con- 
victed of  felony  shall  forever  be  disqualified  from  selling 
spirits  by  retail,  and  that  no  license  to  sell  spirits  by  retail 
snail  be  granted  to  any  person  who  shall  have  been  so  con- 
victed ;  and  if  any  person  shall,  after  having  been  so  con- 
victed, take  out  or  have  any  license  to  sell  spirits  by  retail, 
the  same  shall  be  void  to  all  intents  and  purposes."  The 
question  is,  whether  a  person  who  had  been  convicted  of 
felony  before  the  act  was  passed  became  disqualified  on  the 
passing  of  the  act.  I  thins,  he  did.  If  one  could  see  some 
reason  for  thinking  that  the  intention  of  this  enactment  was 
merely  to  a^^ravate  the  punishment  for  felony  by  imposing 
this  disqualification  in  addition,  I  should  feel  the  force  of 
Mr.  Poland's  argument,  founded  on  the  rule  which  has  ob- 
tained in  putting  a  construction  upon  statutes — that  when 
they  are  penal  in  their  nature  they  are  not  to  be  construed 
retrospectively,  if  the  language  is  capable  of  having  a  pros- 
pective effect  given  to  it  and  is  not  necessarily  retrospective. 
But  here  the  object  of  the  enactment  is  not  to  punish  offend- 
ers, but  to  protect  the  public  against  public-houses  in  which 

O  9  C.  B.,  651,  667;  19  L.  J.  (C.P.),  O  10  C.  B.  (N.S.),  at  p.  191;  80  L.  J. 
297.  (C.P.),  314, 
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spirits  are  retailed  being  kept  by  persons  of  doubtful  char- 
acter. It  may  be  that  the  felony  may  in  some  instances  be 
such  as  not  to  affect  the  character  in  the  ordinary  sense  of 
the  term,  as  when  by  negligence  so  as  to  involve  no  crimi- 
-nsAitv  of  purpose,  a  person  may  have  caused  the  death  of 
another  and  have  been  convicted  of  manslaughter  and  suf- 
fered only  a  trifling  punishment.  But  the  legislature  has 
categorically  drawn  a  hard  and  fast  line,  obviously  with  a 
view  to  protect  the  public,  in  order  that  places  of  public  re- 
sort may  be  *kept  bv  persons  of  good  character ;  and  [200 
it  matters  not  for  this  purpose  whether  a  person  was  con- 
victed before  or  after  the  act  i)assed,  one  is  equally  bad  as 
the  other  and  ought  not  to  be  intrusted  with  a  license.  On 
looking  at  the  act,  the  words  used  seem  to  import  the  inten- 
tion to  protect  the  public  against  persons  convicted  in  the 
past  as  well  as  in  future ;  the  words  are  in  effect  equivalent 
to  ''everv  convicted  felon."  Suppose  a  man,  convicted 
prior  to  the  act,  applied  for  a  license,  would  the  magistrates 
be  justified  in  givmg  him  a  license  on  the  ground  that,  hav- 
ing been  convicted  before  the  act  passed,  he  was  not  dis- 
qualified ?  Surely  not ;  the  only  question  for  the  magistrates 
would  be  whether  he  had  or  had  not  been  convicted  of 
felony.  We  have  in  the  preceding  acts  language  quite  dif- 
ferent from  the  present,  for  it  clearly  pointed  to  the  future 
only,  and  operated  onlv  upon  future  convictions ;  and  with 
these  statutes  before  them  the  Legislature  has  altered  the 
language  in  this  very  striking  manner,  clearly  with  the  inten* 
tion  of  mcluding  all  of  the  convicted  class  in  one  category. 
No  doubt  what  Mr.  Poland  said  as  to  the  hardship,  if  a 
license  is  to  become  ipso  facto  on  the  passing  of  the  act  null 
and  void,  is  just,  because  ijfc  is  interfering  to  a  certain  extent 
with  vested  interests ;  but  the  Legislature  might  have  made 
exceptions  to  meet  these  cases,  but  they  have  chosen  rather, 
as  I  nave  said,  a  hard  and  fast  line  to  meet  all  cases.  I  am 
therefore  of  opinion  that  Theaker  became  on  the  passing  of 
the  act  disqualified,  and  the  licenses  null  and  void,  and 
could  not  inure  to  the  benefit  of  the  proposed  transferee,  the 
subsequent  tenant. 

Mellor,  J. :  I  am  of  the  same  opinion.  I  do  not  dispute 
the  general  proposition  put  forward  by  Mr.  Poland,  nor  the 
propriety  of  the  dicta  of  the  learned  judges  which  he  has 
cited.  It  appears  to  me  to  be  the  general  object  of  this  stat- 
ute that  there  should  be  restraints  as  to  the  persons  who 
should  be  qualified  to  hold  licenses,  not  as  a  punishment, 
but  for  the  public  good,  upon  the  groun^  of  character.     And 
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accordingly  by  this  clause,  instead  of  leaving  open  the  in- 
quiry as  to  character,  it  is  enacted,  that  if  a  man  has  been 
convicted  of  felony,  it  shall  not  be  necessary  for  the  justices 
further  to  inquire  into  his  character;  but  they  shall  not 
grant  him  a  license.  Convicted  felons  are  to  be  an  abso- 
201]  lutely  *disqualified  class,  for  the  good  reason  that  a 
man  convicted  of  felony  is  tainted  in  character.  A  man  con- 
victed before  the  act  passed  is  quite  as  much  tainted  as  a 
man  convicted  after ;  and  it  appears  to  me  not  only  the  pos- 
sible but  the  natural  interpretation  of  the  section  that  ,any 
one  convicted  of  felony  shall  be  ipso  facto  disqualified,  and 
the  licenses,  if  granted,  void. 

Lush,  J.:  I  am  sorry  that  I  cannot  concur  in  the  judg- 
ment of  the  rest  of  the  court.  I,  of  course,  express  my  view 
with  great  diffidence,  but  I  cannot  bring  my  mind  to  their 
opinion.  I  fail  to  connect  with  s.  14  anjr  indication  of  an 
intention  to  make  its  operation  retrospective.  The  effect  of 
the  section,  on  the  construction  put  by  the  rest  of  the  court, 
is,  undoubtedly,  that  every  person  holding  a  license,  who 
had  previously  been  convicted  of  felony,  would  at  once,  on 
the  passing  of  the  act,  forfeit  his  license,  and  be  deprived  of 
all  interest,  and  would  be  liable  from  the  moment  the  act 
passed  to  penalties.  This  is,  therefore,  a  highly  penal  en- 
actment. The  sound  and  well-established  canon  of  con- 
struction is  that  such  an  enactment  is  to  be  read  as  prospec- 
tive, unless  a  contrary  intention  be  clearly  established  from 
the  language  used.  Now  I  cannot  collect  any  indication  of 
an  intention  to  make  the  enactment  retrospective  from  the 
language  used  in  s.  14.  The  words,  ''every  person  con- 
victed of  felony  shall  be  disqualified,"  may  mean  either 
every  person  ''who  shall  be  convicted,"  or  every  person 
"who  shall  have  been  convicted."  The  expression  is  am- 
biguous, taking  it  alone.  Nor  does  the  subsequent  part  of 
the  section  throw  any  light  upon  it ;  it  is  equally  applicable 
to  a  person  convicted  after  the  act  as  to  a  person  convicted 
before.  This  is,  therefore,  the  very  case  in  which  the  above 
canon  of  construction  applies,  that  no  enactment  should  be 
interpreted  prospectively,  being  a  disabling  and  disqualify- 
ing enactment  as  to  the  position  of  the  person  convicted.  If 
8.  14  stood  alone,  I  should  thus  interpret  it.  But  two  other 
statutes  have  been  referred  to  in  pari  Tnaterie^  and  they 
seem  to  me  rather  to  confirm  this  view.  By  3  &  4  Vict, 
c.  61,  s.  7,  it  is  enacted  that  every  person  who  shall  hereafter 
be  convicted  of  felony  shall  forever  thereafter  be  disquali- 
fied from  selling  beer  by  retail,  and  no  license  shall  be 
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granted  to  any  person  who  shall  be  so  convicted.  *Thl8  [202 
was  as  to  selling  beer ;  then,  by  23  Vict.  c.  27,  s.  22,  a  sim- 
ilar enactment  was  passed  as  to  wine  licenses.  And  s.  14  of 
the  present  act  would  naturally  extend  the  disqualification 
as  to  selling  spirits  only  to  the  sam^  class ;  and,  reading  its 
ambiguous  language  by  the  light  thrown  upon  it  by  the 
other  statutes,  I  should  read  it  as  not  ipso  facto  disabling  a 
person  convicted  before  the  act.  The  argument  was  made 
that  the  omission  of  the  words  *'who  shall  be  hereafter" 
showed  that  the  intention  of  the  framer  of  the  act  was  to 
make  the  section  retrospective.  What  the  intention  may 
have  been  is  mere  matter  of  speculation ;  he  may  have  in- 
tended to  draw  the  section  in  a  very  condensed  form,  and 
struck  out  all  the  words  that  were  considered  superfluous. 
If  it  had  been  the  intention  to  contrast  this  section  with  the 
former  two,  and  to  make  it  retrospective,  the  others  being 
prospective  only,  I  should  have  expected  to  find  words 
'clearly  indicating  such  an  intention.  The  words  used  are 
ambiguous,  and  what  was  the  intention  is  therefore  left  to 
mere  speculation ;  and,  without  any  clear  indication  that  it 
is  intended  to  extend  beyond  the  future,  I  think  we  ought  to 
interpret  the  section  as  relating  to  the  future  alone,  and  not 
as  retrospective  in  its  operation. 

Archibald,  J. :  I  agree  with  the  Lord  Chief  Justice  and 
my  Brother  Mellor.  I  was  at  one  time  impressed  with  the 
argument  of  Mr.  Poland,  that  the  enactment  was  in  its  na- 
ture penal ;  and  I  quite  agree,  if  it  were  simply  a  penaJ 
enactment,  that  we  ought  not  to  give  it  a  retrospective  oper- 
ation; but  it  is  an  enactment  with  regard  to  public  and 
social  order,  and  the  infliction  of  ]penaTties  is  merely  col- 
lateral. There  seems  to  me,  so  looking  at  the  act,  to  be  no 
diflferenqp  between  the  expression  " every  convicted  felon" 
and  the  expression  used  in  the  first  part  of  s.  14,  '*  every 
person  convicted  of  felony,"  and  this  must  lead  to  the  con- 
clusion that  this  enactment  was  intended  to  be  retrospective ; 
and  if  the  first  part  is  meant  to  apply  to  any  person  when- 
ever he  may  have  been  convicted,  the  same  construction 
must  apply  to  the  latter  part,  and  it  must  affect  a  license  in 
force  when  the  act  came  into  operation.  I  draw  from  the 
former  acts  quite  a  different  conclusion  from  my  Brother 
Lush.  The  language  of  the  former  acts  was  clearly  prospec- 
tive, and  only  applied  to  the  future,  *and  when  the  [203 
language  of  the  new  act  is  altered,  omitting  the  words  which 
clearly  confined  the  former  enactments  to  the  future,  the 
only  conclusion,  as  it  seems  to  me,  to  be  drawn  is,  that  this 
12  Eng.  Rep.  34 
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was  done  with  the  object  of  making  the  enactment  retrospec- 
tive, and  not  prospective  only. 

Judgment  for  the  respondeTits, 

Attorneys  for  respondents :  Simpson  &  Co. 
Attorneys  for  appellant:  Massey^  Taylor  &  HaZes^  for 
J.  O.  Turner y  Leeds. 


[Law  Reports,  10  Queen's  Bench,  210.] 

Feb.  8,  1876. 

[IN  THE  EXCHEQUER  CHAMBER.] 

210]  *Threfall  V.  Borwick(*). 

Innkeeper^  Lim  of— Piano. 

A.  went  to  the  defendant's  inn  and  stayed  there  with  his  family  for  some  time;  he 
took  with  him  to  the  inn  a  piano  as  his  own  which  he  had  hired  of  the  plaintiff.  A. 
havin?  left  the  inn  in  debt  to  the  defendant,  the  defendant  claimed  as  against  the 
plaintiff  to  detain  the  piano  by  yirtne  of  his  lien  as  innkeeper : 

HeUl,  affirming  the  decision  of  the  Court  of  Queen's  Bench,  that,  whether  the  de- 
fendant as  innkeeper  was  bound  to  take  in  the  piano  or  not,  having  done  so  he  had  ft 
lien  upon  it. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
discharging  a  rule  to  enter  the  verdict  for  the  plaintiff :  Law 
Bep.,  7  Q.  B.  711,  where  the  pleadings  are  fully  stated. 

The  declaration  was  for  detaining  a  piano-forte  of  the 
plaintiff. 

Plea,  inter  cdiaj  the  defendant's  lien  as  an. innkeeper. 

It  appeared  at  the  trial  before  Lush,  J.,  at  the  Lancaster 
Sprinff  Assizes,  1872,  that  the  defendant  kept  an  hotel  on 
Lake  vVindermere,  and  one  Butcher  came  there,  with  his 
wife  and  sister,  in  April,  1871.  In  addition  to  board  and 
lodging,  Butcher  had  a  private  sitting-room.  He*  brought 
with  him  a  piano-forte,  which  the  defendant  thought  was 
Butcher's  own,  but  which  he  had  hired  of  the  plaintiff.  This 
was  put  in  the  sitting-room.  After  several  weeks  Butcher 
left  the  hotel  £45  in  the  defendant's  debt  for  board,  &c. ;  and 
on  demand  by  the  plaintiff,  the  defendant  claimed  to  detain 
the  piano,  in  exercise  of  his  lien  as  innkeeper,  for  the  debt 
due  from  Butcher. 

A  verdict  passed  for  the  defendant,  with  leave  to  move  to 
enter  it  for  tne  plaintiff  for  twenty-two  guineas,  and  a  rule 
was  obtained  accordingly^,  on  the  ground  that  the  plaintiff 
had  no  lien  upon  the  piano.  The  Court  of  Queen's  Bench 
discharged  the  rule  (*). 

(')  Affirming  2  Eng.  Rep.,  689.  (=)  Law  Rep.,  1  Q.  B.,  711. 


Vol  X.]  HILARY  TERM,  XXXVHI  VICT.  267 

Threfall  v.  Berwick.  1875 

J,  Edwards,  Q.C.,  for  the  plaintiff :  It  must  be  admitted 
that  an  innkeeper  has  a  lien  on  goods  brought  by  the  guest 
as  his  own,  altnough  they  do  not  really  belong  to  him.  But 
the  lien  is  only  upon  such  goods  as  ne  would  be  bound  to 
take  in.  In  *Broadwood  v.  Granara  (*),  in  which  the  [211 
defendant  claimed  a  lien  upon  a  piano  which  had  been  sent 
by  the  plaintiffs  to  the  defendant's  inn  for  the  use  of  a  guest, 
Parke,  B.,  in  the  course  of  the  argument,  says:  "An  inn- 
keeper has  a  lien  on  such  goods  only  as  he  is  compelled  to 
receive  with  his  guest.  Could  he  be  indicted  for  not  receiv- 
ing a  piano-fortel  It  might  be  a  nuisance  to  persons  in  his 
house."  And,  again,  in  his  judgment,  the  same  learned 
judge  saj^s:  ''The  principle  on  which  an  innkeeper's  lien 
de|)ends  is,  that  he  is  bound  to  receive  travellers  and  the  goods 
which  they  bring  with  them  to  the  inn.  Then,  inasmuch  as 
the  effect  of  such  lien  is  to  give  him  a  right  to  keep  the  goods 
of  one  person  for  the  debt  of  another,  the  lien  cannot  be 
claimed  except  in  respect  of  goods  which,  in  performance  of 
his  duty  to  the  public,  he  is  bound  to  receive.  The  obliga- 
tion to  receive  depends  upon  his  public  profession.  If  he 
has  only  a  stable  for  a  horse  he  is  not  bound  to  receive  a 
carriage.  There  was  no  ground  whatever  for  saving  that 
the  deiendant  was  under  an  obligation  to  receive  tnis  piano- 
forte." 

[Lord  Coleridge,  C.J.:  The  6th  resolution  in  Caly^s 
Case  (')  extends  the  innkeeper's  liabilitv  for  loss  beyond  that. 
Is  there  any  authority,  except  the  dicta  of  Parke,  B.,  which 
were  unnecessary  for  the  decision  of  the  case  in  hand,  that 
the  lien  is  only  commensurate  with  the  obligation  to  receive  ?] 

No  other  authority  can  be  found.  In  Yorke  v.  Greenaugh  (") 
the  right  seems  to  have  been  based  on  the  obligation  to 
receive. 

f Bramwell,  B.  :  If  the  piano  had  been  stolen  would  the 
defendant  have  been  liable  t\ 

It  must  be  conceded  that  he  would. 

[Bramwell,  B.:  Is  not  that  conclusive  in  favor  of  the 
lien  ?] 

W.  G,  Harrison,  for  the  defendant,  was  not  called  upon. 

Lord  Coleridge,  C.J.:  The  plaintiffs  counsel  has  said 
all  that  could  be  urged  in  supjjort  of  his  case,  which  is  really 
hopeless.  It  is  admitted  that  in  general  an  innkeeper  has  a 
lien  on  all  goods  which  the  guest  brings  with  him  as  his  own, 
whether  they  are  his  own  or  another^s ;  and  the  only  ques- 
tion raised  is,  whether  the  lien  extends  to  goods  which  the 

(1)   10  Ex.,  417,  420,  428  ;    24    L.  J.         («)  8  Co.  Rep.,  at  folio  38,  a. 
(Ex.),  1.  O  2  LA  Raym.,  866. 
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212]  innkeeper  would  not  have  *been  bound  to  receive.  I 
majr  say  that  i  should  be  inclined  to  agree,  if  a  guest  brought 
a  piano  with  him  for  his  own  amusement,  that,  according  to 
the  advanced  usages  of  society,  the  innkeeper  might  be  well 
held  to  be  bound  to  receive  it,  if  he  has  room  for  it.  But  it 
is  quite  unnecessary^  to  decide  that  question,  because  we  are 
all  clearly  of  opimon  that,  the  defendant  having  taken  in 
the  piano  and  safely  kept  it,  it  is  too  clear  to  be  doubted  that 
he  has  a  lien  upon  it.  Both  on  principle  and  authority  the 
judgment  must  be  aflSrmed. 

Bramwell,  Cleasby,  Pollock,  and  Amphlett,  BB.,  con- 
curred. 

Judgment  affirmed. 

Attorneys  for  plaintiff :  Williamson^  Hill  &  Co,  ^  for  Wood- 
hurne  &  Poole^  LFlversion. 

Attorney  for  defendant :  John  Scott^  for  Fisher^  Win- 
dermere. 

See  note  2  £ng.  Rep. ,  090  ;  also  Mr.  poBsesBlon  of  his  guest,  as  against  the 

Perkins's  note  (h),  1  Ohitty  on  Contract  true  owner,  unless  there  be  charges 

(11th  Am.  ed.),  678-9.  upon  the  specific  article  on  which  the 

In  Georgia  it  has  been  held  that  "  an  lien  is  claimed  " :  Domestic,  etc.,  ▼.  Wal- 

innkeeper  has  no  lien  on  the  goods  in  ters,  50  Georgia,  578. 


[Law  Reports,  10  Queen's  Bench,  212.] 
Feb.  3,  1875. 

Gallin  v.  The  London  and  North  Western  Railway 

Company. 

Bailway  Company — Carrier  of  Passmgers — Patsenger  traveUvngfree  ai  his  ovm  iSwJt— 

Negligence. 

The  plaintiff  travelled  by  the  defendants'  railway  from  L.  to  G.  as  a  drover  with 
cattle,  without  payment,  on  the  condition,  which  he  knew,  that  he  travelled  at  his 
own  risk.  On  the  train  arriving  at  G.  it  stopped  on  a  bridge  over  a  river ;  the  par- 
apet of  the  bridge  was  very  low  and  dangerous,  and  the  night  dark.  The  plaintiff 
got  out  of  the  train,  and  in  walking  along  the  ridlway  from  the  spot  where  the  train 
stopped  to  go  off  the  defendants'  premises,  fell  over  the  parapet  of  the  bridge  and 
was  injured  : 

ffeld^  that  the  terms  under  which  the  plaintiff  travelled  exempted  tlie  defendants 
from  liability,  not  only  during  the  actual  transit  on  the  rdlway,  but  whilst  the  plain- 
tiff was  going  from  the  defendants'  premises. 

First  count,  that  the  defendants  were  carriers  of  passen- 
gers on  a  railway  from  Preston  to.  Gars  tang,  and  used  a  sta- 
tion at  GarStan^  for  the  reception  and  accommodation  of  their 
passengers,  which  station  was  in  the  possession  and  under 
the  management  of  the  defendants ;  that  the  plaintiff  was  a 
passenger  of  the  defendants  to  be  carried  from  Preston  to 
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Garetang  for  reward  to  the  defendants.  Breach :  that  the 
defendants  negligently  conducted  themselves  *in  and  [213 
about  carrying  the  plain  tiflf  on  the  journey  and  in  the  man- 
agement of  the  train  whilst  the  plaintiff  was  a  passenger,  so 
that  the  plaintiff  was  thrown  down  whilst  alighting  from  the 
train  at  Garstang  and  was  injured. 

Second  count,  similar  to  the  first,  but  alleging  as  a  breach 
that  the  defendants  negligently  managed  the  station  and 
carriages,  and  placed  the  carriages  at  inconvenient  and  dan- 
gerous places  in  the  station,  and  kept  the  station  in  a  dan- 
gerous state,  and  omitted  to  light  the  station  in  a  proper 
manner  for  the  use  and  accommodation  of  their  passengers 
safely  to  depart  from  the  carriages  on  their  arrival  at  the  sta- 
tion, whereby  the  plaintiff,  on  alighting  from  the  carriages 
at  the  station  at  Garstang,  was  thrown  down  and  injured. 

Third  count,  that  the  defendants  were  possessed  of  a  rail- 
way from  Preston  to  Garstang,  and  were  carriers  of  passen- 
gers for  hire  ;  that  the  plaintiff  had  become  a  passenger  of 
the  defendants  to  be  by  them,  as  such  carriers,  carried  from 
Preston  to  Garstang  for  reward  to  the  defendants,  and  had 
been  so  carried  from  Preston  to  Garstang ;  and  at  Garstang, 
at  the  request  and  invitation  of  the  defendants,  the  plaintiff 
alighted  from  the  carriage  in  which  he  had  been  such  pas- 
senger; and  the  railway  was,  as  the  defendants  well  knew, 
xmlighted,  unfenced,  unguarded,  and  in  a  dangerous  condi- 
tion, and  was  unfit  for  the  reception  of  passengers  alighting 
from  carriages,  whereby  the  plaintiff,  in  lawfully  walking 
along  the  railway  for  tne  purpose  of  leaving  it  at  the  place 
directed  by  the  defendants,  fell  over  a  wall,  and  was  injured. 

Pleas.  1.  Not  guilty.  2.  That  the  plaintiff  was  not  a 
passenger.  3.  As  to  third  count,  that  defendants  did  not 
Know  that  the  railway  was  unlighted,  unfenced,  unguarded, 
and  in  a  dangerous  condition,  as  alleged. 

Issue  joined. 

At  the  trial  before  Amphlett,  B.,  at  the  Liverpool  Spring 
Assizes,  1874,  the  following  facts  were  proved :  The  plain- 
tiff was  a  cattle  dealer,  and  forwarded  two  trucks  contain- 
ing isattle  from  Liverpool  to  Qurstang.  The  train,  with  the 
cattle  trucks  attached,  travelled  as  far  as  Lostock  Hall  on 
the  Lancashire  and  Yorkshire  Railway,  and  from  thence  to 
Garstang  by  the  defendants'  railway.  The  plaintiff  having 
obtained  of  the  officials  of  the  defendants'  railway,  two  cattle 
labels,  the  cattle  trucks  were,  at  Lostock  Hall,**de-  [214 
tached  from  the  train  and  attached  to  a  train  belonging  to  the 
defendants'  railway ;  the  plaintiff  travelled  as  a  drover  with 
the  cattle  from  Lostock  Hall  to  Garstang,  paying  nothing,  the 
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condition,  which  he  knew,  being  that  he  travelled  at  his  own 
risk.  The  train,  on  arriving  at  Grarstang,  stopped  for  the 
purpose  of  shunting  the  cattle  trucks  to*  the  cattle  station, 
and  the  plaintiff,  at  the  request  of  the  guard,  got  out  of  the 
van  in  which  he  was  travelling  as  a  drover.  The  train  had 
stopped  near  a  bridge  over  the  river  Calder,  and  the  parapet 
of  the  bridge  was  very  low  and  dangerous,  and  the  night 
dark.  The  plaintiff,  in  walking  from  the  spot  where  the 
train  stopped  along  the  railway  to  the  passenger  station, 
fell  over  the  bridge  into  the  river  and  was  injured. 

It  was  contended,  on  behalf  of  the  defendants,  that  as- 
suming they  were  guilty  of  negligence,  they  were  not  liable 
as  the  plaintiff  was  travelling  at  his  own  risk. 

The  jury  found  a  verdict  for  the  plaintiff  for  £325  dam- 
ages, leave  being  reserved  to  the  defendants  to  move,  the 
court  to  make  any  amendment  in  the  pleadings  that  might 
b(5  necessary. 

A  rule  was  afterwards  obtained  to  enter  a  nonsuit  or  a 
verdict  for  the  defendants,  on  the  ground  that  the  plaintiff 
was  travelling  at  his  own  risk,  and  that  there  was  no  negli- 
gence on  the  part  of  the  defendants  or  their  servants. 

C  JRicssell,  Q.C.,  and  Fren/ili^  showed  cause:  The  ques- 
tion is,  assuming  that  the  plaintiff  is  travelling  ''  at  his  own 
risk,"  is  there  any  negligence  by  the  company  or  breach  of 
duty  by  the  company  which  gives  the  plaintiff  a  right  of 
action  ?  In  the  case  oi  carriage  of  goods,  the  courts  have  held 
that  where  there  is  a  condition  that  the  carrier  is  not  to  be 
liable  for  any  risk  of  carriage,  such  a  condition  covers  every 
injury  tbat  happens  to  the  goods  during  their  transit,  but 
that  the  carrier  is  not  exempt  from  liability  where  there  has 
been  an  unreasonable  delay  in  forwarding  the  goods  to  their 
destination  :  Robinson  v.  Or  eat  Western  Ry.  do.  (*) ;  If  Arc 
V.  London  and  North  Western  Rv.  Co.  (').  From  this  it 
may  be  fairly  argued  that  a  general  condition  to  travel  "at 
his  own  risk"  does  not  cover  all  risks  incident  to  the  act  of 
carrying ;  for  instance,  if  a  passenger  travelling  at  his  own 
215]  risk  has  been  delayed  for  an  unreasonable  *time  at  an 
intermediate  station  in  consequence  of  the  company's  neg- 
ligence, they  would  not  be  exempt  from  liability.  There 
are  therefore  certain  risks  for  which  the  company  would  be 
liable.  Here  the  journey  was  at  an  end  when  the  train 
stopped,  and  the  plaintiff  got  out.  The  contract  under 
whicti  the  plaintiff  was  carried  was  that  he  was  to  be  at  his 
own  risk  during  the  journey.  When  the  journey  ended, 
the  plaintiff  was  on  the  premises  lawfully  with  the  defen- 

(')  35  L.  J.  (C.P.),  123.  (?)  Uw  Rep.,  9  C.  P.,  325. 
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dants'  license ;  he  had  then  the  same  rights  as  against  the 
companv  as  any  person  lawfully  upon  the  premises  would 
have.  The  plaintiff  having  been  injured  whilst  lawfully  on 
the  premises,  he  was  entitled  to  bring  his  action.  Iiodg- 
man  v.  West  Midland  Ry,  Co.  (*),  which  will  be  relied  on  by 
the  defendants,  is  not  in  point ;  it  was  a  decision  founded 
on  the  Railway  and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31, 
8.  2),  and  turned  on  the  interpretation  of  the  words  "re- 
ceiving, forwarding,  and  carrying." 

Aspinall^  Q.C.,  and  A.  G.  Shiell^  in  support  of  the  rule, 
were  not  heard. 

Blackburn,  J. :  I  think  there  can  be  no  doubt  the  rule 
must  be  made  absolute  to  enter  a  nonsuit.  It  must  be  taken 
to  be  the  fact  that  the  plaintiff  was  travelling  on  the  defen- 
dant's  railway  gratis,  and  on  the  terms  that  it  should  be  at 
his  own  risk,  and  the  question  reserved  was,  whether  the 
fact  that  the  plaintiff  was  travelling  at  his  own  risk  ex- 
empted the  company  from  liability  for  that  which  would 
have  been  negligence  as  against  an  ordinary  passenger. 
The  principle  on  which  the  company  would  be  liable  in  such 
a  case  is  stated  in  Parnoby  v.  Lancaster  Canal  Co.  (*), 
and  has  since  been  acted  on  in  numerous  cases.  A  person, 
who  invites  another  to  come  on  his  premises,  undertakes 
with  regard  to  that  person  a  duty  to  take  reasonable  care 
that  the  premises  on  which  he  invites  the  person  to  come, 
the  approach  to  the  premises,  as  well  as  the  exit,  shall  be 
in  such  a  state  as  not  to  expose  the  person  using  them  in 
consequence  of  the  invitation  to  undue  or  unreasonable  dan- 
ger. That  is  the  implied  engagement  of  the  company  to 
any  passenger  who  comes  on  the  premises.  Whether  there 
would  be  any  such  implied  engagement  towards  a  person 
who  *was  invited  to  come  on  premises  without  any  [216 
payment  of  money  or  towards  a  volunteer  we  need  not  in- 
quire. There  is  such  an  implied  engagement  to  a  passen- 
ger, because  such  implied  engagement  and  duty  is  part  of 
their  contract  with  the  passenger.  But  here  the  stipulation 
of  the  company  is  ''We  will  take  you  free,  provided  you 
travel  at  your  own  risk."  That  certainlv  seems  to  me  to 
amount  to  this  :  "  We  claim  that  we  shall  be  free  from  lia- 
bility for  the  negligence  of  our  servants,  and  also  that  we 
shall  be  free  from  the  consequences  of  those  incidental  risks, 
both  before  and  after  the  actual  transitus,  arising  from  the 
state  of  the  premises."  I  think  the  decision  of  the  ma- 
jority of  the  court  in  Hodgman  v.  West  Midland  Ry,  Co.  (*) 

(•)  6  B.  A  S.  1 73 ;  33  L.  J .  (Q.B.),  238 ;  in  error,  6  B.  A  S.,  560 ;  35  L.  J.  (Q.B.),  86. 
(«)  11  A.  4  E.,  223. 
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goes  to  this  extent,  because  it  was  there  held  that  the  limita- 
tion of  the  value  to  £50  under  the  Railway  and  Canal  Traffic 
Act  (17  &  18  Vict.  c.  31,  s.  2)  extended  to  an  accident  hap- 
pening to  a  horse  while  yet  in  the  hands  of  the  plaintiffs 
servant,  in  leading  it  into  the  yard  of  the  defendant  com- 
pany. Their  liability  was  limited,  notwithstanding  that  the 
mischief  happened  to  the  horse  in  consequence  of  the  yard 
not  being  kept  reasonably  safe  for  persons  coming  with 
horses  into  the  yard,  with  the  intention  of  having  them  car- 
ried by  the  railway.  Carr  v.  Lancashire  and  YorJcsMre 
Ry.  do.  (*),  the  case  which  led  to  the  passing  of  the  Railway 
and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31),  is  also  a  strong 
authority  in  favor  of  the  defendants.  In  that  case  the  horse 
was  killed  by  the  gross  and  culpable  negligence  of  the  driver 
of  another  train,  a  servant  of  the  company,  and  if  the  horse 
had  been  the  property  of  a  stranger,  or  even  if  it  had  been 
trespassing  on  the  railway  and  could  not  get  out  of  the  way 
of  tne  coming  train,  the  company  would  have  been  liable  ; 

{^et  the  Court  of  Exchequer  held  that,  as  there  was  a  strpu- 
ation  in  the  contract  or  carriage  that  the  horse  shoula  be 
carried  at  the  risk  of  the  person  sending  it,  they  must  give 
judgment  for  the  defendants,  leaving  it  to  the  Legislature,  if 
they  thought  fit,  to  alter  the  law ;  an  appeal  which  the  Legis- 
lature very  soon  answered  by  passing  the  Railway  and  Canal 
Traffic  Act.  I  think  the  rule  to  enter  a  nonsuit  must  be 
made  absolute. 

217]  *Mellor,  J.:  I  am  of  opinion  that  the  words  "travel 
at  his  own  risk"  include,  as  in  Hodgman  v.  West  Midland 
Ry,  Co.  ('),  all  the  incidents  connected  with  the  journey.  I 
think  all  those  risks  which  result  or  arise  during  the  transit, 
and  until  the  transit  is  actually  at  an  end,  are  intended  to 
be  guarded  against  and  are  actually  guarded  against  by 
those  words. 

Lush,  J.:  The  only  point  is,  what  is  the  extent  and  mean- 
ing of  the  stipulation  to  which  the  parties  have  come  ?  I  en- 
tirely agree  tnat  that  stipulation  covers  not  only  the  transit 
on  the  line  of  railway,  but  also  the  access  to  and  departure 
from  the  railway,  all  that  tikes  place  while  the  person  is  a 
passenger. 

Rule  ahsolutei^). 

Attorneys  for  plaintiff:    Vizard  &  Co.^  for  J.  J.   Totes j 
Liverpool. 
Attorney  for  defendants :  R.  F.  Roberts. 

(>)  7  Ex.,  707;  21  L.  J.  (Ex.),  261.  »  See  McCawley  v.  Fumen  Ry.  Co., 

(-)  6  B.  A  S.  178  ;  S3  L.  J.  (Q.B.),  283 ;     Law  Rep.,  8  Q.  B.,  67. 
in  error,  6  B.  <fe  ».,  560 ;  85  L.  J.  (Q.B.),  86. 
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It  has  been  held  in  Minnesota  {Jojco- 
bui  V.  ^,  Paul,  etc.,  30  Minn.,  125)  that 
one  riding  on  a  free  paas  which  directed 
him  to  be  passed  **  upon  the  conditions 
indorsed  hereon,"  wnich  were,  "The 
person  who  accepts  and  uses  this  free 
ticket  thereby  assumes  all  risk  of  acci- 
dent and  agrees  that  the  company  shall 
not  be  liable  under  any  circumstances, 
whether  by  negligence  of  its  agents  or 
otherwise,  for  any  injury  of  the  person, 
or  for  any  loss  or  injury  to  his  property, 
while  using  or  having  the  benefit  of 
it,"  could  recover  for  an  iniury  received 
through  negligence  of  defendants'  em- 
ployees thou^  he  were  at  the  time 
riding  in  the  baggage  car. 

The  court  concedes  the  rule  would 
be  otherwise  in  New  York  (cases  cited 
4.Eng.  Rep.,  220,  note)  and  New  Jer- 
wj {Kinney  v.  R.  R,  Co.,  24  New  Jersey 
Law,  513) ;  but  say  it  is  held  he  can  re- 
cover in  Pennsylvania  (iJ.  5.  Co.  V.  Htn- 
derson,  51  Penn.  St.  R.  315  ;  R,  R.  Co.  v. 
McChOcy,  28  Penn.  St.,  526);  in  Illi- 
nois {R.  R.  Co,  V.  Read,  37  Illinois, 
484 ;  12.  i2.  Co.  v.  Miyrrison,  19  Illinois, 
136) ;  in  Indiana  (R.  R.  Co.  v.  Mundy, 
21  Indiana,  48) ;  in  Alabama  {R.  R.  Co. 
V. Hopkins.  41  Ala.,  486;  R.R.  Co.  v.  Set- 
by,  47  Indiana,  471) ;  and  in  Ohio  (Cleve- 
land, etc.,  V.  Curran,  19  Ohio  St.  R.,  1). 

And  according  to  the  determinations 
of  the  Supreme  Court  of  the  United 
States  {R.  R.  Co.  v.  Derby,  14  Howard 
U.  S. ,  468, 486;  Steamboat,  etc.,  v. King, 
16  How.  U.  S.,  469,  474 ;  R.  R.  Co.  v. 


Lockicood,  17  Wallace,  357),  it  holds 
the  weight  of  authority  to  be  in  favor 
of  the  responsibility  of  the  railway 
company  and  so  determines. 

Where  one  purchased  a  right  to  sell 
newspapers  on  the  cars  of  a  railroad 
company  upon  condition  that  the  latter 
should  not  be  liable  for  an  injury  to 
him  or  his  employees,  held  a  newsboy 
injured  by  an  accident  could  not  re- 
cover though  he  had  no  notice  of  such 
agreement:  Alexander  v.  Toronto,  etc., 
85  Upper  Canada,  Q.  B.,  458. 

One  who  has  readied  the  railway 
grounds  on  his  way  to  become  a  pas- 
senger may  recover  if  negligently  in- 
jur^, unless  the  company  be  exempted 
from  liability  by  contract :  Poucher  v. 
N.  Y.  Cent.  R.  R.,  49  N.  Y.,  264; 
Gordon  v.  Grand  Street,  etc.,  40  Barb., 
546;  Tdbin  v.  R.  R.  Co.,  59  Maine, 
183,  8  Am.  Rep.,  415,  417  note. 

One  who  is  riding  in  good  faith  upon 
the  pass  of  another  person  may  recover 
if  negligently  injured  unless  the  per- 
son named  would  be  precluded  from 
recovering:  Great,  etc.,  v.  Ha/rrison, 
10  Exchequer,   376. 

But  even  in  New  York  one  who  has 
not  agreed  to  assume  the  risk  of  acci- 
dent while  riding  on  a  free  pass  may 
recover:  Notten  v.  Western,  etc.,  17 
N.  Y.,  444. 

Otherwise  if  he  do  :  WeUes  v.  N.  T., 
etc.,  26  Barb.,  641,  affirmed  24  N.  Y., 
181 ;  Boewell  v.  Hudson,  etc.,  5  Bosw., 


[Law  Reports,  10  Queen's  Bench,  217.] 
Jan.  18, 1875. 

Greenfield  v.  Reay. 

ZAbel—CriminaHnff  InterrogaUm^,  as  to  the  Authorship  and  PubUeation, 

In  an  action  for  libel,  on  an  affidavit  that  the  libel  was  in  a  printed  handbill  to 
which  there  was  no  printer's  name,  that  the  plaintiff  could  not  ascertain  who  was  the 
printer,  and  that  the  defendant  had  been  seen  with  a  person  who  affixed  some  of  the 
nandbiUs,  and  was  also  seen  posting  one  himself,  the  court  allowed  interrogatories  to 
be  administered  to  the  defendant  as  to  whether  he  had  not  been  instrumental  in 
printing  and  publishing  the  libeL 

Declaration  for  printing  and  publishinfj  of  the  plaintiff, 

in  the  way  of  his  trade  as  a  Dutcher,  a  libel  in  the  shape  of  a 

placard,  notice,  or  handbill,  alleging  that  the  plaintiff  had 

been  recently  brought  up  before  the  magistrates  at  the  Sun- 

12  Eng.  Rep.  35 
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derland  borough  police  court  for  being  in  possession  of  short 
weights,  and  that  he  had  previously  made  his  appearance  at 
the  police  court  on  other  charges. 

The  matter  having  been  before  Lush,  J.,  at  Chambers,  who 
referred  it  to  the  court, 

Orompton  moved  for  a  rule  ordering  interrogatories  to  be 
218]  ^exhibited  to  the  defendant  as  to  whether  the  defen- 
dant had  not  been  instrumental  in  the  printing  and  circulat- 
ing and  posting  of  the  above  handbill.  He  moved  on  an 
affidavit  W  the  plaintiff,  stating  that  he  was  a  butcher  in 
Sunderland,  and  was  the  person  intended  by  the  handbill ; 
that  the  handbill  had  no  printer's  name  attached,  and  the 
plaintiff  could  not  ascertain  who  was  the  printer  of  it ;  that 
the  plaintiff  had  reason  to  believe  that  tne  handbills  were 

?rinted  and  circulated  under  the  direction  of  the  defendant, 
hat  the  defendant  was  seen  with  a  man  who  actually 
affixed  and  delivered  the  handbills ;  that  the  plaintiff  him- 
self saw  the  defendant  affix  one  of  the  handbills  on  the  shut- 
ters of  a  shop  in  Sunderland,  and  the  plaintiff,  in  the 
defendant's  presence,  tore  it  down. 

Hugh  Shield  showed  cause  in  the  first  instance,  and  con- 
tended that  as  the  answers  to  the  proposed  interrogatories 
might  criminate  the  defendant,  they  ought  not  to  be  put. 
He  cited  Stern  v.  Sevastopulo  (*),  and  Edmunds  v.  Oreen- 
wood  ('),  and  contended  that  there  was  nothing  in  the  cir- 
cumstances stated  in  the  affidavit  to  bring  the  case  within 
the  exception  from  the  general  rule,  as  enunciated  in  the 
judgment  of  the  Court  of  Common  Pleas  in  the  latter  case. 

CocKBURN,  J. :    We  are  quite  agreed  that  there  are  special 
circumstances  here  which  take  the  case  out  of  the  general 
rule,  and  entitle  the  plaintiff  to  administer  the  proposed  in- 
terrogatories.    For  myself,  I  am  not  inclined  to  extend  the 
I}rotection  which  has  oeen  given  to  defendants  in  actions  of 
ibel. 
Blaokburnj  Mellor  and  Lush,  JJ.,  concurred. 

,  Rule  absolute. 

Attorney  for  plaintiff :  O.  J.  Brownlow. 
Attorney  for  defendant :  John  Scott,  for  Williavi  Belly 
Smiderland. 

0)  14  C.  B.  (N.  S.),  787 ;  82  L.  J.  (C.  P.),  268.  («)  Law  Rep.,  4  C.  P..  70. 
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[Law  Reports,  10  Qneen's  Bench,  219.] 
April  27,  1876. 

*  White  v.  The  Hindley  Local  Board  of  Health.  [219 

Jjocal  Board  of  HeaUky  LiabilUv  o/,  far  Defect  in  Orating  over  a  Sewer — 11  <fc  12 
Vict  e,  68,  88.  48,  46. 

As  the  plaintiff  was  riding  along  a  highway,  under  which  was  a  sewer,  his  horse 
trod  on  a  grid,  or  sratingi  put  there  to  drain  the  surfstce-water  off  the  road  into  the 
cewer.  The  grid  being  in  a  defectiye  state  gave  way,  and  the  horse's  leg  was  in- 
jured. Plaintiff  brought  an  action  against  the  Local  Boi^rd  of  Health  of  the  district, 
who  are  the  surveyors  of  the  highway,  by  ss.  68,  117,  of  11  <&  12  Vict  c.  63,  and  in 
whom  also  the  sewers  are  vested  under  ss.  48,  46 : 

Held,  that,  though  the  defendants  might  not  be  liable  as  surveyors  of  the  highway, 
they  were  liable  as  owners  of  the  sewer,  of  which  the  grid  formed  part,  for  negligence 
in  not  keeping  the  grid  in  a  proper  state. 

Appeal  from  the  County  Court  of  Lancashire,  holden  at 
Wigan. 

This  was  an  action  against  the  defendants,  a  Local  Board 
of  Health  established  under  the  Public  Health  Act,  1848  (11 
&  12  Vict.  c.  63\  for  the  district  of  Hindley,  for  injury  sus- 
tained by  the  plaintiflPs  horse,  by  reason  of  its  putting  one 
of  its  feet  upon  a  grid  which  was  out  of  repair  on  the  high- 
way in  Hindley  leading  from  Wygan  to  Leigh,  and  within 
the  district  ana  within  the  lighted  area  of  the  Hindley  Jjocal 
Board,  in  the  month  of  April,  1874. 

*The  plaintiflfs  notice  of  action  was  admitted  by  th#  [220 
defendants  to  have  been  duly  given  and  to  be  sufficient,  and 
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the  amount  of  damage  sustained  by  the  plaintiff  was  also 
admitted. 

The  cause  of  action  stated  in  the  notice  was,  "For  that 
you,  the  Local  Board  of  Health,  your  servants,  workmen, 
and  others,  on^or  about  the  lOth  of  April  last,  and  for  some 
time  previously,  did  wilfully,  wrongiuUy  and  negligently 
permit  and  sutfer  a  certain  grid  or  gi-ating  placed  in  or  upon 
the  surface  of  a  certain  public  turnpike  road  or  highway  in 
Hindley  leading  from  Wigan  to  Leigh,  and  above  a  certain 
sewer  running  under  the  said  road,  to  remain  in  a  broken, 
dangerous  and  unsafe  state  and  condition,  which  said  grid  or 
grating  and  sewer  were  and  are  under  your  control  and  man- 
agement, and  that  you  did  so  wilfully,  negligently,  and  im- 
properly, and  in  vic)lation  of  your  duty  in  that  behalf,  conduct 
yourselves  in  the  keeping  and  control  of  the  said  grid  or 
grating,  and  in  permitting  the  same  to  remain  unrepaired  as 
aforesaid  without  taking  due  and  reasonable  care  and  pre- 
caution to  guard  against  danger  or  damage  to  horses,  carts, 
and  persons  lawfully  passing  along  and  over  the  said  road, 
that  Dy  reason  thereoi,  and  of  the  premises,  a  horse  belong- 
ing to  me  which  was  on  the  said  10th  day  of  April  last  being 
lawfully  ridden  and  passing  along  the  said  road,  was  in- 
jured." 

The  following  facts  were  proved :  The  highway  leading 
from  Wigan  to  Leigh  is,  to  the  extent  of  13  ft.  m  width,  paved 
with  stone  sets,  and  the  other  part  of  10  ft.  4  in.  is  soft,  be- 
ing composed  of  cinders,  used  both  by  persons  travelling  on 
horseback  and  pedestrians.  At  the  edge,  of  the  part  of  the 
road  which  is  paved,  and  within  the  cinder  or  soft  part  of 
the  road,  are  iron  grids,  or  gratings,  about  sixteen  inches 
square  on  the  outside  and  twelve  inches  square  on  the  inside. 
The  grids  were  placed  at  equal  distances  of  about  100  yards 
along  the  road,  for  the  purpose  of  conveying  the  surfcice- 
water  oflf  the  paved  portion  of  the  road  into  a  sewer  running 
under  the  grids. 

The  grids  were  so  placed  in  the  road  before  the  Local  Board 
was  established,  and  upon  its  formation  the  sewer  and  the 
grids  became  vested  in,  and  belonged  to,  and  were  entirely 
under  the» management  and  control  of,  the  Board  of  Health. 

On  the  lOth  of  April,  1874,  the  plaintilFs  son  was  riding 
221]  the  *plaintiff's  horse  along  the  highway  in  Question, 
in  the  daylight,  and  in  attempting  to  pass  a  cart  wnich  was 
going  in  the  same  direction  as  himself,  he  rode  his  horse  oflf 
the  paved  part  of  the  road  on  to  the  cinder  or  soft  part,  and 
in  doitig  so  the  horse  put  its  foot  upon  the  grid  in  question, 
two  bars  of  which  had  been  previously  broken,  ana  a  tliird 
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bar  gave  way;  and  the  horse's  hind  foot  went  through  the 

frid,  and  it  remained  fixed  to  and  was  pulled  out  of  its  bed 
J  the  horse's  leg,  the  horse  being  thereby  damaged  and. 
injured. 

It  was  proved  that  the  grid  had  had  two  bars  broken  for 
six  months  prior  to  the  accident,  but  it  did  not  appear  that 
any  notice  of  its  defective  state  had  been  given  to  tiie  Local 
Board ;  and  the  clerk  of  the  Local  Board,  the  only  witness 
called  by  the  defendants,  said  that  he  was  not  aware  of  it, 
and  he  was  the  proper  party  to  be  served  with  all  notices  in- 
tended for  the  Local  Board.  He  also  stated  that  it  was  the 
duty  of  the  foreman  of  the  Hindley  Local  Board  to  look 
after  the  roads  at  the  time  of  the  accident,  and  that  he  should 
consider  such  foreman  guilty  of  neglect  if  he  had  allowed  a 
grid  to  remain  broken  for  six  months  without  communicating 
the  fact  to  the  Local  Board.  The  same  witness  added  that 
he  saw  no  objection  to  the  plaintiffs  son  riding  where  he  was 
when  the  accident  occurred. 

It  was  contended  for  the  plaintiff  that  one  or  more  of  the 
servants  of  the  defendants  had  been  guilty  of  such  negli- 
gence as  to  make  the 'defendants  responsible  in  damages  to 
the  plaintiff,  and  the  case  of  Foreman  v.  Mayor  of  Canter- 
bury  (*),  with  the  cases  therein  cited,  was  relied  upon. 

It  was  contended  for  the  defendants  that  the  act  com- 
plained of  amounted  to  a  nonfeasance  onlv,  for  which  the 
plaintiff  had  no  remedy  by  action,  but  only  by  an  indict- 
ment, and  Oibson  v.  Mayor  of  Preston  C)  was  relied  upon. 

The  judge  gave  a  verdict  for  the  plaintiff ;  but,  on  the  ap- 
plication of  tne  defendants,  gave  leave  to  appeal ;  and  the 
question  for  the  opinion  of  the  court  was  whether,  under  the 
above  facts,  the  defendants  are  or  are  not  liable  in  an  action 
for  the  injuries  caused  to  the  plaintiff's  horse. 

*Baylis,  for  the  defendant :  The  cause  of  action  is  [222 
nonfeasance,  not  misfeasance,  and  for  that  the  defendants  as 
the  Local  Board  are  not  liable:  see  per  Willes,  J.,  in  Par- 
sons V.  ^.  Mathew  (").  In  Foreman  v.  Mayor  of  Canter- 
bury (*)  the  act  for  which  the  defendants  were  held  liable  was 
a  misfeasance. 

[Blackburn,  J.:  The  question  is  not  whether  the  act  was 
one  of  omission  only  or  of  commission ;  but  whether  there 
is  any  duty  on  the  defendants  for  the  violation  pf  which  an 
action  will  lie  at  the  suit  of  the  person  injured' by  it.  The 
ground  of  the  decision  in  Parsons  v.  8L  Mathew  (')  was,  that 
the  duties  and  liabilities  of  the  surveyor  of  highways  were 

(»)  Law  Rep.,  6  Q,  B.,  214.  («)  Law  Rep.,  6  Q.  B.,  218. 

(3)  Law  Rep.,  3  C.  P.,  56,  60. 
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transferred  to  the  vestry  by  s.  96  of  18  &  19  Vict.  c.  120,  and 
no  more.] 

That  case  then  is  directly  in  point  for  the  defendants,  as 
ss.  68  and  117  of  11  &  12  Vict.  c.  63,  only  substitute  the  Lo- 
cal Board  for  the  surveyor  of  highways,  and  impose  no  new 
liability  upon  them.  Gibson  v.  Mayor  of  Preston  C)  is  di- 
rectly m  point,  and  is  not  touched  by  Foreman  v.  Mayor 
of  Canterbury  (•). 

[Blackburn,  J. :  The  question  seems  to  be  rather  one  of 
fact, — whether  the  keeping  the  grid  in  order  is  part  of  the 
duty  of  keeping  the  road  in  repair  merely ;  or  whether  the 
grid  can  be  said  to  be  part  of  the  property  of  the  Local 
Board,  in  which  case  the  defendants  would  be  liable  accord- 
ing to  the  principle  of  Mersey  Docks  v.  Oibbs  ("). 

Appleton,  for  the  plaintiff :  It  is  unnecessary  to  dispute 
the  points  made  for  the  defendants.  There  is  a  duty  upon 
them,  independently  pt  their  office  of  sui-vevors  of  high- 
ways. By  ss.  43,  45,  of  11  &  12  Vict.  c.  63,  the  sewers  are 
vested  in  the  Local  Board ;  and  it  is  expressly  found  in  the 
case  that  this  grid  and  sewers  are  so  vested. 

[Blackburn,  J. :  Is  the  grid  part  olE  the  sewer  or  part  of 
the  highway  ?    Possibly  it  is  part  of  both :  see  Hamuton  v. 

St.OeorgeO'^ 

The  grid  is  certainly  part  of  the  sewer ;  though  put  there 
to  drain  the  road,  it  would  not  be  there  but  for  the  sewer, 
and  it  is  part  of  the  apparatus  of  the  sewer. 

Baylis^  in  reply :  It  must  be  admitted  that,  according  to 
223]  the  Mennition  in  s.  2,  this  sewer  became  vested  in 
the  defendants ;  but  the  grid  was  put  there  as  essential  to 
drain  the  road,  and  it  is  therefore  part  of  the  road  and  not 
part  of  the  sewer. 

Blackburn,  J.:  I  am  of  opinion  that  judgment  must  be 
for  the  plaintiff.  I  think  Mr.  Baylis  was  right  in  the  view 
he  took ;  but  that  Mr.  Appleton  was  also  right  in  the  view 
he  took ;  which  has  not  been  displaced  by  what  Mr.  Baylis 
said  in  reply.  Mr.  Baylis,  I  think,  is  justified  in  saying  that 
the  Local  JBoard,  so  far  as  they  are  surveyors  of  the  highway, 
are  not  liable  for  the  non-repair  of  tms  grid,  because  the 
inhabitants  are  the  persons  liable  for  the  non-repair  of  the 
highway,  and  the  Local  Board  are  not  substituted  for  the 
inhabitants,*  but  are  only  made  surveyors  of  highways ; 
the  decision  of  this  court  in  Gibson  v.  Mayor  of  Preston{^\ 
and  of  the  Common  Pleas  in  Parsons  V.  St,  Mathewl)^ 

(')  Law  Rep.,  5  Q.  B.,  218.  {*)  Law  Rep,,  9  Q.  B.,  42. 

(«)  Law  Rep.,  6  Q.  B.,  214.  (*)  Law  Rep.,  5  Q.  B.,  218. 

O  Law  Rep.,  1  U.  L.,  93.  («)  Uw  Rep.,  3  C.  P.,  66. 
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bears  this  out.  Consequently,  if  they  were  simplv  charged 
for  non- repair  of  the  road  the  defendants  would  not  be 
liable.  But  Mr.  Appleton  points  out  that  the  Local  Board 
are  not  only  surveyors  of  the  highway,  but  also  bjr  ss.  43 
and  45  (of  11  &  12  Vict.  c.  63)  all  sewers  in  the  district  are 
vested  in  them ;  and  consequently  the  Local  Board  fill  two 
capacities,  one  as  surveyors,  the  other  as  proprietors  of  the 
sewers.  Now  the  placing  of  this  grid  over  the  opening  from 
the  road  into  the  sewer  evidently  was  done  with  two  objects, 
the  one  to  prevent  the  hole  from  being  dangerous,  the  other, 
that  while  allowing  the  water  to  flow  from  the  road  into  the 
sewer,  the  grating  might  prevent  the  stone  and  other  matters 
from  passing  through ;  one  purpose  was,  therefore  aroad  pur- 
pose, the  other  a  sewer  purpose.  And  the  grid  being  there  for 
both  purposes,  the  defendants  have  at  least  a  joint  liability 
with  tnem selves  as  surveyors  in  their  capacity  of  owners  of  the 
sewers.  In  the  case  of  a  trap  opening  from  tne  highway  into  a 
cellar,  I  apprehend  the  parties  having  the  care  of  the  high- 
ways, or  their  servants,  would  be  wrong  if  they  allowed  them 
to  remain  in  a  dangerous  state  ;  but  the  owners  of  the  cellar 
would  be  under  a  liability  to  keep  it  so  as  not  be  a  nuisance ; 
and  a  person  injured  from  it  being  left  out  of  repair  would 
have  a  right  of  action  against  the  owner  of  the  cellar.  The 
Local  Board  here  are  under  the  same  obligation,  as  proprie- 
tors of  the  sewers,  to  keep  these  grids  *in  due  order,  [224: 
being  put  down  for  a  purpose  common  to  the  highway  and 
sewers.  It  appears  that  the  grid  in  question  had  been  left 
in  a  dangerous  condition  for  six  months.  The  defendants, 
therefore,  are  liable,  at  all  events  in  their  capacity  of  owners 
of  the  sewers. 

Field,  J.:  I  have  come  to  the  same  conclusion.  I  feel 
myself  abte  to  infer  from  the  statement  in  the  case,  that  this 
gnd  did  serve  a  purpose  connected  with  the  sewer,  and 
consequently  the  defendants  are  liable  as  the  owners  of  the 
sewer. 

JvdgmentfoT  the  plaintiff. 

Attorneys  for  plaintiff :  Gregory^  Bowcliffes  &  Co. 
Attorneys  for  defendants :  Pater son^  Snow  &  Burney^for 
Wright  &  Appleton^    Wigan. 
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[Law  Reports,  10  Queen's  Bench,  224.] 
May  4,  1876. 

Westwick  v.  Tiieodor. 

Mader  and  Apprentice — Independent  StipulatUme — AHioanduct  of  Apprentice-^DiS' 
charffe  of  Master's  OhUgcUion  to  instruct. 

Declaration,  that  the  defendant  agreed  with  the  plaintiff  to  take  his  son  as  an  ap- 
•prentice  for  three  years,  to  learn  the  business  of  a  tea-broker ;  and  in  consideration 
of  £200,  to  teach  him  such  business  and  pay  him  a  salary,  provided  that  he  should 
obey  aU  commands  and  give  his  services  entirely  to  the  business  during  office  hours : 
Breach,  that  the  defendant  dismissed  the  son  from  his  service.  Plea :  that  the  son 
misconducted  himself  in  the  service,  by  wilfully  disobeying  the  orders  of  the  defen- 
dant, and  by  habitually  neglecting  his  duties  and  refusing  to  give  his  services  during 
office  hours  without  just  cause,  wherefore  the  defendant  discharged  him  : 

Held,  on  demurrer,  that  the  proviso  empowered  the  defendant  to  discharge  the  ap- 
prentice, and  that  the  plea  was  good. 

Declaration,  that  the  defendant  agreed  with  the  plain- 
tiff, as  follows:  ^'I  hereby  agree- to  take  your  son,  T.  B. 
Westwick,  as  an  apprentice  for  three  years  from  the  1st  of 
December,  1873,  to  learn  the  business  of  a  tea-broker,  or 
merchant,  and  in  consideration  of  the  sum  of  £200  paid  to 
nie  by  you,  I  agree  to  teach  T.  B.  W.  such  business  by  the 
best  means  in  my  power,  and  further,  agree  to  pay  him  a 
salary  of  £30,  £60  and  JB70,  per  annum,  respectively  for 
225]  *the  three  jrears :  provided  always,  that  he  obeys  all 
commands  and  gives  his  services  entirely  to  the-  business 
during  office  hours."  Averment  of  conditions  precedent: 
Breach,  that  the  defendant  did  not  teach  T.  B.  W.  in  his 
business  as  aforesaid  for  the  period  and  on  the  terms  afore- 
said, and  before  the  three  years  dismissed  T.  B.  W.  from 
the  service,  and  refused  to  retain  him  therein  for  the  remain- 
der of  the  term. 

Plea:  As  to  dismissing  T.  B.  W.,  that  after  the  contract 
and  before  breach,  T.  B.  W.  misconducted  himself  in  the 
service  by  wilfully  disobeying  the  reasonable  and  lawful 
orders  of  the  defendant,  by  him  given  to  T.  B.  W.,  in  the 
service,  and  by  habitually  neglecting  his  duties  in  the  ser- 
vice, and  failing  to  perform  the  same,  and  by  absenting  him- 
self from  the  defendant's  service  and  refusing  to  give  his 
services  during  office  hours  without  just  cause,  and  by  act- 
ing and  behaving  with  insubordination  to  the  defendant  so 
being  his  master ;  wherefore  the  defendant  then  discharged 
T.  B.  W.  from  the  service,  which  is  the  alleged  breach. 

Demurrer  to  the  plea  and  joinder. 

Furois,  in  support  of  tlie  demurrer :    The  plea  is  bad. 
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The  apprentice's  misconduct  is  no  justification  for  the  dis- 
missal. The  stipulations  in  the  contract  are  independent. 
The  master  agrees  to  instruct  the  apprentice,  and  he  is 
bound  to  perform  his  agreement ;  if  the  apprentice  miscon- 
ducts himself  the  master's  remedy  is  by  action.  If  the  stip- 
ulations were  not  independent,  the  master  could  dismiss  the 
apprentice  the  day  after  he  entered  his  service,  and  retain 
the  whole  of  the  consideration :  CampheU  v.  Jones  (*) ;  Win- 
stone  V.  Linn(^) ;  Phillips  v.  GWt(^). 

[Blackburn,  J.:  In  Wiv^tone  v.  Idnn{*\  Bay  ley,  J.,* 
says:  "  If  the  parties  had  intended  that  the  master  should 
have  such  a  power,"  that  is,  a  power  to  dismiss  the  appren- 
tice, "  they  might  have  provided  for  it  by  the  express  terms 
of  the  deed."  Here  the  defendant  has  agreed  to  teach  the 
apprentice,  provided  he  obeys  all  commands  and  gives  his 
services  entirely  to  the  business  during  office  hours.  J 

The  stipulations,  nevertheless,  are  independent  according 
to  the  *rule  laid  down  in  Pordage  v.  Cole  (*),  that  where  [22o 
a  covenant  goes  only  to  part  of  the  consideration  on  both 
sides,  and  a  breach  of  such  Covenant  may  be  paid  for  in 
damages,  it  is  an  independent  covenant.  The  same  rule  is 
laid  down  in  Boone  v.  Eyre  (•). 

Francis^  contra,  was  not  called  upon. 

Blackburn,  J. :    It  is  unnecessary  to  hear  counsel  in  sup- 

;)ort  of  the  plea.  It  is  true  that  the  consideration  is  paid 
or  the  whole  service,  and  that  in  general  misconduct  on  the 
¥art  of  the  apprentice  would  not  put  an  end  to  the  contract, 
he  cases  referred  to  during  the  argument  support  that  con- 
tention. But  in  Winstone  v.  Linn(^\  Bayley,  J.,  in  his 
judgment,  points  out  that  if  the  contract  in  express  terms 
gives  the  master  a  power  to  dismiss  the  apprentice,  the  case 
would  be  different.  I  think  here  the  contract  provides  that 
if  the  apprentice  misconducts  himself  the  master  may  dis- 
miss him.  I  do  not  say  that  upon  a  fair  construction  of  the 
proviso  that  one  act  of  disobedience  would  be  a  breaoh  of 
the  condition,  but  we  must  look  at  the  plea  which  must  be 
taken  to  be  true.  The  averment  is,  that  the  plaintiff's  sou 
wilfully  disobeyed  the  defendant's  orders,  and  habitually 
neglected  his  duties ;  I  cannot  say  what  amount  of  disobe- 
dience would  justify  a  dismissal ;  it  is  a  question  of  degree, 
which  would  be  for  a  jury ;  but  I  am  oi  opinion  that  the 
plea  is  good. 

(»)  6  T.  R..  670.  (*)  1  Wins,  Saund.,  820c,  note  (4). 

(«)  1  B.  dc  C.  460.  (•)  1  H.  Bl.,  273,  note. 

(3)  4  H.  A  N.,  168 ;  28  L.  J.  (Ex.),  153.  O  1  B.  &  C,  at  p.  468. 
{*)  1  B.  A  C.  at  p.  468. 

12  Eng.  Rep.  36 
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Mellor,  J.:  I  am  of  the  same  opinion.  The  plaintijBPs 
contention  would  be  good,  but  for  the  proviso  in  the  con- 
tract.    The  plea  is  good. 

Field,  J.,  concurred. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff :  Noon  &  Tiddeman. 
Attorney  for  defendant :  Anthony  Carr. 


[Law  Reports,  10  Queen's  Bench,  249.] 
April  30,  1875. 

249]  *The  North  op  England  Pure  Oil-Cake  Company 
V.  The  Archangel  Maritime  Insurance  Company. 

Policy  of  Marine  Inmrarux,  Assignment  of — Alignment  after  Interest  of  Assignee  had 
eeased^Sl  &  82  Tict.  e.  86,  s.  l—Sold-note,  Construction  of 

On  the  24th  of  November,  1871,  Y.  Brothers  insured  with  defendants  in  London  a 
cargo  of  linseed,  belonging  to  them,  then  on  board  a  brig  at  Constantino*ple,  for  a 
voyage  thence  to  a  port  of  call  and  discharge  in  the  U.  K.  to  be  named,  including  all 
risks  of  craft  or  lighters  to  and  from  the  brig,  each  lighter  to  be  considered  as  if 
separately  insured,  the  policy  expressing  the  agi'eement  to  be  with  Y.  Brothers  and 
their  assigns.  The  linseed  was  shipped  under  a  bill  of  lading,  whereby  it  was  to  be 
delivered  at  a  safe  port  in  U.  K.  to  Y.  Brothers  or  assigns.  Whilst  the  brig  was 
on  the  voyage  the  agents  of  V.  Brothers,  on  the  17th  ot  February,  1872,  sold  iu 
London  to  plaintiffs  the  cargo  of  linseed ;  by  tiie  sold-note  the  seed  was  to  be  de- 
livered at  destined  port  in  sound  merchantable  condition,  and  paid  for  in  fourteen 
days  from  being  ready  for  delivery  by  cash  less  2i  per  cent,  discount,  or  at  seller^s 
option  on  handing  shipping  documents,  less  interest  at  6  per  cent  The  vessel  to  go 
to  any  safe  floating  port  in  U.  K.  The  bill  of  lading  was  indorsed  to  plaintiffs.  On 
the  21st  of  February,  plaintiffs  named  a  safe  floating  port,  and  on  the  arrival  of  the 
brig  at  tiie  port  the  cargo  was  landed  by  public  lighters  employed  by  plaintiffs ;  on 
the  28th  of  February,  one  of  the  lighters  was  sunk  ofif  the  plaintifls'  wharf,  being  a 
loss  within  the  terms  of  the  defendants'  policy.  The  loss  occurred  when  part  only  of 
the  cargo  had  been  disharged,  and  before  plaintiffs  had  paid  the  price  of  the  cargo. 
In  June,  1872,  the  policy  was  handed  by  V.  Brothers  to  plaintiffs;  and  on  the  17th 
of  October  Y.  Brothers  indorsed  on  it  an  assignment  to  plaintiffs,  and  they  brought 
on  action  upon  it  to  recover  for  the  loss  of  the  seed  in  the  lighter  : 

Meld,  that  the  pliuntiffs  could  not  recover.  The  policy  was  not  expressly  agreed 
to  be  assigned  to  plaintiffs  by  the  sold-note ;  and  no  such  intention  could  be  inferred 
from  the  terms  of  t)ie  note,  inasmuch  as  it  was  necessary  that  V.  Brothers  should 
keep  the  policy  for  their  own  protection  until  right  delivery  of  the  cargo.  When 
the  seed  was  put  on  board  the  lighter  employed  by  plaintiffs,  the  seed  was  delivered 
to  plaintifls,  and  Y.  Brothers'  interest  ceased  and  tlie  policy  lapsed ;  and  the  subse- 
quent assignment  by  Y.  Brothers  to  plaintififs  was,  therefore,  of  no  avail  under  81  <& 
82  Yictc.  86,  s.  1. 

Case  stated  by  consent  after  issue  joined. 

1,  2.  The  action  is  brought  to  recover  £77  4^.,  with  in- 
terest on  a  policy  of  insurance.  -^ 

3.  The  plaiutilfs  carry  on  the  business  of  seed  crushers  at 
Stockton-on-Tees,  one  of  the  ports  of  the  United  Kingdom, 
and  have  a  landing-wharf  there  ;  and  the  defendants  carry 
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on,  at  Athens,  in  the  kingdom  of  Greece,  the  businese  of 
marine  insurance  on  ships  *and  cargoes,  and  have  also  [250 
offices  and  a  local  board  of  direction  in  LoMon  for  conduct- 
ing and  carrying  on  such  business. 

4.  On  the  24tn  of  November,  1871,  Vagliano  Brothers  in- 
sured with  the  defendants  a  cargo  of  2,950  chetwerts  of  lin- 
seed belonging  to  them,  of  the  value  of  £8,200,  for  the  sum 
of  £1,500,  at  a  premium  of  £52 10^.,  which  Vagliano  Brothers 
then  paid  to  tne  defendants,  the  linseed  then  being  on  board 
the  brig  Fanny  at  Constantinople,  for  a  voyage  from  Con- 
stantinople to  a  port  of  call  and  discharge  in  the  United 
Kingdom  to  be  named,  including  all  risks  of  craft  or  lighters 
to  and  from  the  said  brig,  each  lighter  and  craft  being  con- 
sidered as  if  separately  insured,  the  policy  of  insurance 
being  expressed  to  l^e  with  Vagliano  Brothers  and  their 
assigns. 

5.  The  linseed  had  been  duly  shipped  by  Vagliano 
Brothers  on  board  the  brig,  which  then  commenc^  the 
voyage  in  conformity  with  the  terms  of  the  policy,  under  a 
bill  of  lading  dated  the  29th  (10th)  of  November,  1871, 
whereby  the  linseed  was  to  be  delivered  at  a  safe  port  in  the 
United  "Kingdom  unto  Vagliano  Brothers  or  their  assigns. 

6.  Whilst  the  brig  was  still  on  her  voyage,  Edwards  & 
Co.,  who  then  acted  as  the  agents  of  Vagliano  Brothers  in 
England,  on  the  17th  of  February,  1872,  sold  to  the  plain- 
tiffs the  cargo  of  linseed. 

The  following  are  the  material  parts  of  the  sold-note : 

"London,  17th  February,  1872. 

"Sold  this  day  to  the  North  of  England  Pure  Oil-Cake 
Company,  Limited,  the  following  Taganrog  linseed,  viz.,  the 
cargo  per  Fanny,  consisting  of  about  2,448  quarters,  and 
now  at  Scilly,  at  62/3  (sixty-two  shillings  and  three  pence) 
per  424  lbs.  The  seed  is  to  be  delivered  at  destined  port  in 
sound  merchantable  condition,  and  to  be  worked  in  thirteen 
days,  and  paid  for  in  fourteen  days  from  being  ready  for  de- 
livery by  cash,  less  2 J  per  cent,  discount,  or  at  seller's 
option,  on  handing  shipping  documents,  less  interest  at  5 

per  centum  per  annum The  vessel  to  go  to  any  safe 

floating  port  in  the  United  Kingdom.  Should  the  whole  or 
any  portion  of  the  above-named  seed  be  sea  or  otherwise 
damanged,  the  same  is  to  be  taken  with  an  allowance,  which,* 
together  with  any  dispute  arising  out  of  this  contract,  shall 
be  settled  by  arbitration  in  London  ;  and  should  any  portion 
of  it  be  found  damaged  equal  *to  15  per  cent,  on  t!ie  [251 
above  price,  such  seed  shall  be  taken  as  part  of  the  con- 
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tract  at  the  fair  valuation  of  the  day,  to  be  fixed  by  the 
arbitrators.  .  .  .  ." 

7.  The  plaintiffs  ultimately  paid  Vagliano  Brothers, 
through  Edwards  &  Co.,  the  price  of  the  linseed  in  cash, 
less  2 J  per  cent,  discount,  in  conformity  with  the  sold- 
note.  (')  On  the  21st  of  February,  1872,  Vagliano  Brothers 
indorsed  the  bill  of  lading  to  the  order  of  Messrs.  Ed- 
wards &  Co.,  who  indorsed  the  same  to  the  j)laintiffs.  The 
sellers  of  the  cargo  did  not  exercise  their  option  mentioned 
in  the  contract  note. 

8.  The  plaintiffs  duly  notified  Stockton-on-Tees  (being  a 
safe  floating  port  within  the  terms  of  the  policy)  as  the  des- 
tined port  of  discharge  of  the  cargo  ;  and  on  the  26th  of 
February,  1872,  the  brig  duly  anived  at  the  port  with  her 
cargo  then  intact. 

9.  The  cargo  was  landed  by  means  of  public  lighters  em- 
ployed by  the  plaintiffs  to  unload  the  cargo  from  the  brig 
and  to  land  the  same  at  the  plaintiffs'  wharf.  The  employ- 
ment of  the  lighters  was  within  the  terms  of  the  policy,  and 
was  necessary  for  unloading  and  right  delivery  ashore  of  the 
cargo. 

10.  On  the  28th  of  February,  1872,  one  of  the  lighters 
filled  with  part  of  the  cargo  arrived  safely  alongside  of  the 
plaintiffs'  wharf,  and  was  there  sunk  by  perils  within  the 
terms  of  the  policy,  and  thereby  the  same  was  partly  lost 
and  partly  damaged. 

11.  The  above-named  loss  occurred  when  a  part  only  of 
the  cargo  had  been  discharged,  and  before  the  plaintiffs  had 
paid  the  price  of  the  cargo. 

12.  On  the  4th  of  March,  1872,  Vagliano  Brothers  made  a 
claim  on  the  defendants  for  the  loss  of  the  linseed  in  the 
lighter,  and  on  the  6th  of  March,  1872,  claimed  and  received 
from  them  a  sum  of  money  as  return  of  premium,  on  the 
ground  that  the  brig  had  arrived  at  Stockton-on-Tees.  They 
retained  the  same,  and  no  demand  for  the  same  has  ever  been 
made  by  the  plaintiffs.  This  return  of  .premium  is  indorsed 
on  the  policy ;  such  return  of  premium  does  not,  by  the 
usage  at  Lloyd's,  preclude  the  assured  from  afterwards 
claiming  a  loss  upon  the  policy,  if  any  loss  has  in  fact 
occurred. 

252]  *13.  On  the  11th  of  May,  1872,  a  claim  for  £77  4^. 
in  respect  of  the  loss  was  made  by  Vagliano  Brothers  and 
was  indorsed  on  the  policy. 

14.  The  policy  was  in  June,  1872,  handed  over  to  the 
plaintiffs  by  Vagliano  Brothers,  and  on  the  17th  of  October, 

(')  The  date  of  the  payment  nowhere  appeared  in  the  case. 
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1872,  Vagliano  Brothers  indorsed  on  the  policy  an  assign- 
ment of  it  hy  them  to  the  plaintiffs. 

15.  The  conrt  is  to  have  power  to  draw  inferences. 
•    The  question  for  the  opinion  of  the  court  is,  whether  upon 
the  above  facts  the  plaintiffs  are  entitled  to  recover  from  the 
defendants  the  said  loss. 

BtM,  Q.C.  (with  him  Bohn),  for  the  plaintiffs :  By  31  &  32 
Vict.  c.  86,  s.  1,  a  policy  of  insurance  can  now  be  assigned 
so  as  to  enable  the  assignee  to  sue  in  his  own  name,  and  this 
assignment  may  be  made  after  the  loss :  Lloyd  v.  Flem- 
^"^9-  O  Th®  property  in  the  cargo  passed  to  the  plaintiffs 
on  the  execution  of  the  sold-note,  and  this,  it  is  to  be  ob- 
served, was  a  contract  made  in  London  for  the  sale  of  a 
cargo  at  sea.  In  1  Arnould  on  Marine  Ins.,  p.  106,  4th  ed., 
it  is  said :  ''When  a  floating  cargo  (i.  e.  a  cargo  at  sea)  is 
sold  in  London,  it  is  generally  on  what  are  called  the  '  Lon- 
don floating  conditions,'  whicn  comprise  the  delivery  over  to 
the  purchaser  for  his  benefit  of  the  policies  which  have  been 
effected  on  the  cargo,  the  understanding  being  that  it  is  in- 
sured to  the  full  value,  the  price  paid  being  all  the  higher, 
to  include  the  amount  paid  by  the  vendor  for  insurance.  .  .  . 
Where  a  cargo  of  wheat,  still  afloat,  was  sold  at  a  de- 
preciated price,  and  the  vendor  indorsed  over  the  policy  for 
so  much  only  as  would  cover  the  depreciated  price,  being 
part  merely  of  the  sum  insured  in  a  valued  policy,  it  was 
held  as  a  matter  of  construction  on  the  bought-note,  taken 
in  connection  with  the  existence  of  the  policy  at  the  time  of 
the  contract,  that  the  buyer  was  entitled  to  the  policy  for 
the  full  sum  at  which  the  wheat  was  originally  insured  un- 
der it,"  citing  HalU  v.  Universal  Marine  Insuranc^Co,  (') 
Prima  facie  it  would  be  an  unreasonable  construction  of 
the  contract  of  sale  of  a  cargo  exposed  to  sea  risks  and 
covered  by  a  policy  of  •*insurance,  that  the  vendor  in-  [253 
tended  to  absolve  the  underwriters  and  allow  the  policy  to 
drop.  Payment  in  exchange  for  "shipping  documents" 
always  includes  any  policy  existing,  and  in  some  cases  it 
may  be  a  question  whether  a  vendor  is  not  bound  to  tender 
a  policy  sufficient  to  cover  all  the  cargo,  though  such  does 
not  exist :  Tanxaco  v.  Imcas  ('). 

FQuAiN,  J.,  referred  to  Powles  v.  lnnes(^).'] 
When  the  interest  is  assigned  the  policy  drops,  but  it  will 
not  drop  so  long  as  any  interest  remains  in  the  vendor. 

(»)  LawRep.,  7aB.,  299.  (»)  1   B.  «k   S.,  185;    80  L.  J.  (Q.B)., 

O  2  J.  A  H„  159 ;  4  De  G.,  F.  «k  J.,  1 ;     234  ;   in  error,  8   B.  «k  S.,  89;  31  L.  J. 
81  L.  J.  (Ch.),  207,  813.  (Q.B.),  296. 

(*)  llM.ikW.,  10. 


286  COURT  OF  QIIEEFS  BENCH.  [L.  R. 

1876  North  of  England  Oil-Cake  Co.  v.  Archangel  Insurance  Co. 

SjUsii,  J.:    The  plaintiffs  took  delivery  by  sending  their 
^  ters,  so  that  as  soon  as  the  linseed  was  6n  board  the 
lighter  the  vendors'  interest  had  ceased.] 

Only  in  that  particular  part ;  and  the  vendors  had  an* 
interest  up  to  the  date  oi  handing  over  the  policy  by 
reason  of  their  unsettled  account  for  the  cargo.  There  is 
no  case  that  part  of  a  policy  can  be  assigned.  [He  also 
referred  to  Hurry  v.  Royal  Exchange  Assurance  Co.  (*) ; 
Ebsworth  v.  Alliance  Insurance  Co.  (') ;  Anderson  v. 
Morice  (').] 

W.  Wiliiams,  Q.C.  (with  him  Orompton\  for  the  defen- 
dants :  There  is  nothing  in  the  contract  of  sale  to  imply  that 
the  policy  was  to  be  assigned  for  the  plaintiffs'  benefit ;  and 
if  so,  on  the  delivery  of  the  go6ds,  Vagliano  Brothers'  in- 
terest was  at  an  end,  and  the  policy  dropped.  This  is  not 
the  case  of  a  sale  as  on  London  floating  conditions;  the  in- 
surance in  those  cases  is  taken  into  consideration  in  the  price. 
Here  the  sellers'  interest  under  the  policy  continued  till  the 
delivery,  for  they  were  only  to  be  paid  on  delivery  of  the 
cargo ;  consequently  it  is  clear  that  the  policy  was  not  in- 
tended to  be  assigned  for  the  plaintiffs'  benefit. 

Butt^  Q.C,  in  reply. 

CocKBURN,  C.J.:  We  are  agreed  on  one  point,  which  en- 
titles the  defendants  to  judgment,  viz.,  that,  the  policy  not 
having  been  assigned  until  after  the  interest  of  the  assignors 
had  ceased,  an  enective  assignment  was  impossible.  If  there 
254]  had  been  a  stii)ulation  *in  the  contract  of  sale  that  the 
policy  should  be  assigned  for  the  benefit  of  the  plaintiffs, 
the  vendees,  it  might  have  been  otherwise ;  but  not  only  is 
there  no  express  stipulation  to  that  effect,  but^  the  implica- 
tion f r#m  the  nature  of  the  contract  is  the  other  way.  This 
is  not  like  the  common  case  of  the  sale  of  a  floating  cargo, 
where  the  seller  parts  with  and  the  buyer  takes  at  once  the 
property,  and  all  risks.  In  such  a  case,  the  policy,  accord- 
ing to  the  established  practice,  passes  as  part  of  the  shipping 
documents,  and  on  assignment  the  vendee  can  sue  upon  it  in 
case  of  loss.  And  there  is  no  hardship  in  this  on  the  in- 
surers, because  they  insured  the  safety  of  the  cargo  to  the 
end  of  the  voyage,  and  it  is  immaterial  to  them  in  whom  the 
interest  vests  at  the  time  of  the  loss ;  and  there  is  great  con- 
venience in  the  practice,  as  it  obviates  the  necessity  of  tha 
vendee  getting  a  fresh  policy  and  facilitates  the  sale  of  car- 
goes at  sea.  But  this  is  not  an  out-and-out  sale ;  on  the 
contrary,  although  the  sale  might  at  once  transfer  the  prop- 

•  (>)  2  B.  A  P.,  430.  O  Law  Rep.,  8  C.  P.,  696. 

(»)  Law  Rep.,  10  C.  P.,  68. 
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erty  to  the  vendees,  yet  an  essential  term  of  the  agreement 
was  that  payment  was  only  to  take  place  on  the  right  deliv- 
ery of  the  cargo,  so  that  the  interest,  a  substantial  real  in- 
terest, remained  in  the  sellers.  If  the  cargo  had  perished 
at  sea,  the  sellers  would  not  have  got  one  shilling ;  tlierefore 
until  delivery  to  the  plaintiffs,  the  buyers,  the  interest  in  the 
policy  remained  in  the  sellers.  But  on  the  delivery  to  the 
plaintiffs  the  sellers  became  entitled  to  payment  and  their 
interest  in  the  policy  ceased ;  and  the  policy  was  at  an  end. 
Consequently,  although  an  actual  assignment  may  be  good 
after  the  loss,  in  the  jjresent  case  the  assignment  was  not  in 
consequence  of  a  previoois  agreement  before  the  policy  drop- 
ped, and  therefore  the  sellers  had  no  interest  in  the  policy, 
and  nothing  to*  assign. 

Lush,  J. :  I  am  of  the  same  opinion.  It  is  clear  the  con- 
tract of  sale  did  not  confer  any  interest  in  the  policy  on  the 
plaintiffs ;  and  the  mention  of  shipping  documents  in  such  a 
contract  would  not  of  itsell  without  more  include  the  policy. 
If,  then,  the  policy  were  not  agreed  to  be  assigned  before 
the  sellers'  interest  ceased  bv  the  delivery  on  board  the 
lighters,  an  assignment  after  that  interest  had  ceased  could 
not  create  an  interest  in  the  plaintiffs.  The  *right  to  [255 
sue  in  the  original  owner's  name  was  by  virtue  of  the  inter- 
est which  had  been  agreed  to  be  passed  from  the  one  to  the 
other ;  and  the  right  given  by  the  statute  to  sue  in  the  as- 
signee's  own  name  only  applies  in  cases  where  he  could  have 
sued  in  the  vendor's  name. 

QuAiN,  J. :  I  am  of  the  same  opinion.  Powles  v.  InTies  (') 
is  directly  in  point  for  the  defendants.  On  the  sale  of  a 
thing  insured  no  interest  in  the  policy  passes  to  the  vendee 
unless  at  the  time  of  the  sale  the  policy  be  assigned  either 
expressly  or  impliedly.  The  only  question,  therefore,  which 
it  IS  necessary  to  decide  in  the  present  case  is,  whether  there 
is  any  stipulation  express  or  implied  in  the  sale-note  from 
Vagliano  Brothers  to  the  plaintiffs.  Express  stipulation  is 
out  of  the  question  ;  and  none  can  be  implied  from  the  na- 
ture of  the  contract.  On  the  contrary,  it  was  a  mere  acci- 
dent that  the  plaintiffs  took  delivery  by  lighters  from  the 
ship's  side ;  this  was  clearly  not  rfnticipated  at  the  time  of 
the  contract.  The  mention  of  the  delivery  of  "shipping 
documents"  can  have  no  application  to  the  policy  in  such  a 
case.  There  was,  therefore,  no  policy  contemplated  that 
should  be  kept  alive  for  the  benefit  of  the  vendees,  while  the 
interest  in  the  vendors  remained ;  and  the  law  is  clear  that  a 

0)  11  M.  A  W.,  10. 
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subsequent  assignment  cannot  operate  to  give  the  assignee 
an  interest  in  the  policy. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiffs  :  Sharp  &  UUithoTTie. 
Attorneys  for  defendants :  Courtenay  &  Oroome. 


[Law  Reports,  10  Queen's  Bench,  266.] 
April  22,  1876. 

256]    ^Mitchell  and  Others  v.  TftE  Lancashire  akd 
Yorkshire  Railway  Company. 

RaUatay  Company — Carriera —  Warehotutemen — Advice-note  :  we  fiold  "not  ob  Common 
Carriers  but  as  Warehotuemen,  at  Owner's  sole  Risk,  and  wubject  to  tumal  Warehouse 
Charges!* 

The  plaintiff  was  consignee  of  some  flax  sent  by  the  defendants'  railway  to  N.  sta- 
tion.' On  its  arrival  at  if.  station,  defendants  sent  to  plaintiff  an  advice-note  of  its 
arrival,  requiring  him  to  remove  it,  and  stating  that  they,  defendants,  would  hold  it 
"  not  as  common  carriers  but  as  warehousemen,  at  owner's  sole  risk,  and  subject  to 
the  usual  warehouse  charges." 

Soon  after  the  receipt  of  this  notice,  the  plaintiff  went  to  the  station  and  removed 
two  tons  of  the  flax,  but  left  the  rest  at  the  station  for  more  than  two  months.  There 
were  no  warehouses  at  the  station,  and  the  flax  remained  on  open  ground  insufficiently 
oovered,  and  became  damaged  by  wet 

In  an  action  for  the  damage  it  was  admitted  that,  if  the  defendants  were  bound  to 
take  reasonable  care  of  the  nax,  they  had  not  done  so : 

Held,  that,  treating  the  advice-note  acquiesced  in  by  the  plaintiff  as  a  contract,  the 
terms  of  it,  taken  altogether,  did  not  exempt  the  defendants  from  liability  for  negli- 
gence to  the  extent  that  they  would  be  liable  as  warehousemen  or  bailees  for  hire ; 
and  that  they  were  therefore  liable  for  the  damage. 

First  count,  that  the  defendants  received  and  held,  as 
warehousemen  for  the  plaintiffs,  sixty  bags  of  tow  and  flax 
to  be  taken  care  of  by  the  defendants  for  reward  in  that  be- 
half ;  that  defendants  took  so  little  care  and  acted  so  negli- 
gently about  the  premises  that  the  tow  and  flax  was  wetted 
and  spoiled. 

Second  count,  that  the  tow  and  flax  was  held  by  the  de- 
fendants as  warehousemen  at  plaintiffs'  sole  risk  and  subject 
to  the  usual  warehouse  charges,  yet  defendants  were  guilty 
of  gross  and  active  negligence,  and  did  not  take  the  care  of 
the  tow  and  flax  which  they  might  reasonably  have  been 
expected  to  take  if  the  tow  and  flax  had  been  their  own,  and 
acted  so  carelessly,  &c.,  that  the  tow  and  flax  were  wetted 
and  injured. 

Third  count,  that  the  defendants  were  possessed  of  the 
tow  and  flax  as  warehousemen,  and  that  it  was  in  a  yard 
covered  with  tarpaulin,  and  so  protected  from  the  rain, 
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and   the  defendants   negligently  removed*  the  tarpaulin, 
whereby,  &c. 

Pleas  1 — 3,  to  each  count  respectively,  that  the  defen- 
dants did  not  receive  the  tow  on  the  terms  alleged.  4.  Not 
guilty. 

♦Issue  joined.  [257 

On  the  trial  at  the  Liverpool  Spring  Assizes,  1874,  before 
Denman,  J.,  it  appeared  that  about  tne  25th  of  July,  1873, 
sixty  bags  or  bales  of  flax  or  tow  arrived  at  the  defendants' 
Newchurch  station  by  their  railway,  consigned  to  the  plain- 
tiffs, who  are  felt  manufacturers  in  that  neighborhood ;  and 
the  next  day  the  defendants'  agent  forwarded  to  the  plain- 
tiffs the  following  advice-note. 

''Lancashire  and  Yorkshire  Railway,  Newchurch  Station, 
"  Advice  of  Goods.  July  26,  1873. 

"Messrs.  Mitchell, — The  undermentioned  goods,  con- 
signed to  you,  having  arrived  at  this  station,  1  will  thank 
you  for  instructions  as  to  their  removal  hence  as  soon  as  pos- 
sible, as  they  remain  here  to  your  order,  and  are  now  held 
by  the  company,  not  as  carriers,  but  as  warehousemen,  at 
owner's  sole  risfc,  and  subject  to  the  usual  warehouse  charges 
in  addition  to  the  charges  now  advised.  When  you  send 
]  or  the  goods  please  to  send  this  note.  .  .  . 

"For  the  Lancashire  and  Yorkshire  Railway  Company. 

"J.  Taylor,  Agent. 

"Sixty  bags  flax,"  weight,  freight,  &c.,  carriage  so  much. 
Paid  out  so  much.     "  Total  to  pay,  £16  11*.  Id/' 

Nine  bales  of  the  tow  were  taken  by  the  plaintiffs'  carter 
at  once  on  the  25th  of  July,  and  soon  after  the  receipt  of 
the  notice  one  of  the  plaintiffs  went  down  to  the  station  and 
ordered  some  more  (two  tons  in  all)  t/O  be  removed.  There 
were  no  warehouses  at  the  station,  and  the  plaintiff  saw  how 
the  tow  was  stacked  ;  at  that  time  the  weather  was  fair.  In 
consequence  of  the  tow  not  bein^  according  to  sample,  and 
not  being  suitable  for  the  plaintiffs'  manufacture,  they  re- 
fused at  first  to  accept  it,  and  told  the  defendants'  man- 
ager they  were  not  the  owners;  afterwards  the  plaintiffs 
arranged  to  take  it.  But  when  it  was  removed  from  the  sta- 
tion (which  was  in  the  second  week  in  October)  it  was  found 
to  be  completely  spoilt  by  wet.  The  tow  had  been  stacked 
in  the  open  air,  and  it  had  not  been  placed,  as  it  ought  to 
have  been,  on  planks  or  something  to  raise  it  from  the  wet 

f ground,  and  the  tarpaulins  put  over  it  were  insufficient  and 
et  the  rain  through.     It  was  admitted  that,  if  the  defendants 
were  bound  to  take  reasonable  *care  in  keeping  the  [258 
tow,  they  had  not  done  so;  and  a  verdict  was  returned 
12  Eng.  Rep.  37 
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for  the  plaintijffs  f or  £115,  with  leave  to  move  to  enter  a  ver- 
dict for  the  defendants,  if  there  was  no  evidence  on  which 
the  jury  could  properly  find  for  the  plaintiffs. 

A  rule  having  been  obtained  accordingly, 

Crompton  showed  cause  :  First,  there  was  ample  evidence 
of  a  contract  between  the  plaintiffs  and  defendants ;  and 
the  question  is  what  the  terms  of  the  advice-note  mean. 
"Not  as  carriers  but  as  warehousemen,  at  owner's  sole  risk" 
means,  We  will  be  liable  as  warehousemen  only  for  negli- 
gence, and  all  other  risks  must  be  taken  by  the  owner.  But 
even  if  "at  owner's  sole  risk"  be  interpreted  to  absolve  the 
defendants  from  the  obligation  to  take  any  care  whatever  in 
keeping  the  goods,  still  it  would  not  absolve  them  from 
taking  proper  care  in  the  original  stowage ;  and  the  flax  was 
never  properly  stored  at  all. 

[Field,  J.:  The  plaintiff s'  contention  is  that  there  was  a 
duty,  which  the  defendants  could  not  get  rid  of  when  they 
received  the  goods  as  carriers,  to  put  them  into  a  proper 
place  and  position.] 

Yes;  and  therefore  that  they  are  not  protected  from  lia- 
bility, even  if  the  court  should  interpret  this  note  as  absolv- 
ing them  from  all  liability  for  negligence  in  the  keeping  of 
the  goods.  "At  a  person's  own  risk,"  has  received  an  in- 
terpretation in  McOawley  v.  Farness  Ry,  Qo.  (*),  as  absolv- 
ing the  carrier  from  all  liability  for  negligence  ;  but  that  was 
the  case  of  a  passenger,  and  is  not  in  point  as  to  the  inter- 
pretation of  this  notice.  The  same  may  be  said  of  Oallin  v. 
London  and  North  Western  Ry,  Co.  (') 

glLACKBURN,  J. :  I  do  not  see  how  those  cases  apply  here.] 
D'Arc  V.  London  and  North  Western  Ry.  (Jo,  ('),  "at 
owner's  sole  risk"  was  held  not  to  relieve  the  carrier  from 
liability  for  the  consequence  of  their  delay  in  the  deliv- 
ery ;  following  Robinson  v.  Oreat  Western  Ry.  Co.  (*),  Phil- 
lips  V.  Clark  {^)  is  to  the  same  effect.  And  so  are  Ohrloff  v. 
BriscalU^),  and  Czech  v.  Oeneral  Steam  Co.{')  All  these 
259]  cases  show  that,  where  a  company  are  *pri7na  facie 
liable,  as  carriers  or  otherwise,  for  want  of  care,  they  cannot 
get  rid  of  their  liability  for  negligence  except  by  the  use  of 
the  clearest  lang^uage  possible. 

Her  Schelly  Q.C.,  in  support  of  the  rule :  The  original  con- 
tract was  complete  and  at  an  end  on  the  arrival  of  the  goods 
at  their  destination  and  the  receipt  by  the  plaintiffs  of  the 

(»)  Law  Rep.,  8  Q,  B.,  61.  (»)  2  C.  B.  (N.S.),  166 ;  26  L.  J.  (C.P.), 

(*)  Ante,  p.  212.  168. 

(«)  Law  Rep.,  9  C.  P.,  825.  (•)  Law  Rep.,  1  P.  C.  231. 

{*)  35  L.  J.  (C.P.),  123.  O  Law  Rep.,  8  C.  P.,  14. 
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notice  to  remove  them.  And  a  new  contract  was  created  by 
the  notice  on  the  plaintiffs  leaving  the  goods  after  they  were 
informed  of  the  terms  on  which  the  defendants  held  them. 
The  construction  put  by  the  plaintiffs  on  the  notice  gives  no 
force  whatever  to  the  words,  "at  the  owner's  sole  risk,"  for 
" not  as  carriers  but  as  warehousemen"  would  leave  the  de- 
fendants liable  for  negligence  or  want  of  care.  "  At  owner's 
sole  risk,"  must  therefore  mean  to  relieve  them  from  all  lia- 
bility, but  with  a  right  to  claim  rent  for  the  space  occupied 
in  tne  storage  of  the  goods.  McCawley  v.  Furness  Ry. 
Co.  {')  is  directly  in  point.  The  only  thing  a  carrier  of  pas- 
sengers is  liable  for  is  negligence,  and  "at  passenger's  sole 
risk"  was  therefore  interpreted  to  absolve  the  carrier  from 
all  liability;  so  a  warehouseman  is  only  liable  for  negli- 
gence, that  is,  he  must  take  reasonable  care,  and  conse- 
quently "at  owner's  sole  risk,"  must  be  interpreted  to 
absolve  the  warehouseman  from  the  only  thing  for  which  he 
would  be  liable. 

i Blackburn,  J.,  referred  to  Cairns  v.  Robins  {*), 
♦'lELD,  J.,  referred  to  Great  Northern  Ry.  Co.  v.  Swaf- 
fieUC).-] 

One  of  the  plaintiffs  came  to  the  station  in  August  and 
saw  how  the  tow  was  stacked,  and  he  must  be  taken  to  have 
acquiesced.  The  defendants  wanted  the  tow  to  be  removed, 
and  it  was  left  with  them  against  their  will ;  there  is  there- 
fore nothing  unreasonable  in  their  saying,  "We  do  not  want 
the  goods  to  remain,  we  would  much  ratner  get  rid  of  them, 
and  we  will  be  liable  for  nothing.  The  goods  remain,  if 
they  are  not  removed,  at  the  owner's  sole  risk;  but  as  we 
are  forced  to  act  as  warehousemen,  we  shall  charge  rent  for 
the  space  occupied."  Secondly,  the  plaintiffs  repudiated 
being  owners,  and  they  cannot  afterwards  turn  round,  and  as 
owners  charge  the  defendants  for  damage  suffered  in  the  in- 
terval. 

260]  *Blackburn',  J.:  I  think  this  rule  should  be  dis- 
charged. I  take  it  the  law  is  very  clear  to  this  extent,  that 
where  a  carrier  receives  goods  to  carry  to  their  destination 
with  a  liability  as  carrier  (except  so  far  as  that  duty  is  quali- 
fied by  exceptions),  he  may  be  said  to  be  an  insurer.  The 
goods  are  then  to  be  carried  at  the  risk  of  the  carrier  to  the 
end  of  the  journey,  and  when  they  arrive  at  the  station  to 
which  they  were  forwarded,  the  carrier  has  then  comj^ied 
with  his  duty  when  he  has  given  notice  to  the  consignee  of 
their  arrival.    And  after  this  notice,  and  the  consignee  does 

0)  Law  Rep.,  8  Q.  B.,  67.  (•)  8  M.  A  W.,  258. 

C)  Law  Rep.,  9  Ex.,  182. 
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not  fetch  the  goods  away,  and  becomes  in  77^ora,  then  I 
think  the  carrier  ceases  to  incur  any  liability  as  carrier,  but 
is  subject  to  the  ordinary  liability  of  bailee.  There  are  sev- 
eral cases  in  which  the  question  has  been  very  much  dis- 
cussed as  to  when  a  "Carrier's  liability  ceases  as  an  insurer, 
and  his  liability  is  changed  into  that  of  warehouseman. 
Such,  for  instance,  as  Bourne  v.  Gatliffe{^)  and  Cairns  v. 
JRobins  (').  In  the  first  a  tire  had  taken  place  after  the  goods 
.  had  been  put  from  on  board  defendant's  ship  on  to  a  wharf, 
and  the  liability  of  the  carrier  was  held  still  to  continue. 
In  the  other,  a  similar  case,  there  having  been  delay  in  the 
owner,  the  carrier  was  still  held  liable  for  the  loss  of  the 
goods  as  bailee  for  reward.  But  I  do  not  think  there  has 
be*fn  any  case  decided  to  this  extent,  that,  because  the  owner 
of  goods  was  idle  and  blameable  for  leaving  them  in  the  car- 
rier* a  hands,  therefore  he  as  bailee  held  them  under  no  re- 
sponsibility whatever.  I  think  »in  this  case  the  railway 
company  in  holding  these  goods  could  have  charged  ware- 
house rent,  and  that  being  so,  I  think  there  can  be  no  doubt 
that  prima  facie  there  was  a  liability  in  them  as  bailees  for 
reward.  The  liability  of  an  ordinary  bailee  is  to  take  ordi- 
nary and  reasonable  care.  And  if  the  defendants  in  this 
case  are  under  that  liability,  there  is  ample  evidence  that 
they  did  not  do  that.  There  is  ample  evidence  on  which  a 
Jury  might  find  that  they  did  not  use  ordinaiy  care. 

Mr..Herschell  has  taken  two  points,  and  i  will  deal  with 
the  second  first.  He  says :  The  plaintiffs  in  the  first  instance 
said,  "We  will  not  have  these  goods  because  they  do  not 
f  nltil  our  order ;  we  are  not  the  owners  of  them ;  we  will  not 
261]  take  them ;  *you  do  not  hold  them  for  us,  but  for  the 
consignors ;"  and  then  afterwards,  when  they  find  out  that 
they  were  the  owners  of  the  goods,  they  said,  "  We  do  take 
them."  And  Mr.  Herschell  has  argued  that,  having  once 
said  that,  they  cannot  sue  for  injury  to  the  goods  between 
the  time  they  said.  We  are  not  the  owners  but  the  consignors, 
and  the  time  they  found  out  the  mistake  and  said  they  would 
take  them.  I  must  say  I  cannot  agree  with  that  argument. 
The  obligation  of  the  railway  company  was  what  they  them- 
selves point  out,  namely,  to  hold  them  for  the  owner  of  the 
goods ;  and  although  the  plaintiffs  may  have  been  mistaken 
in  saying,  "  We  are  not  the  owners  of  the  goods,"  yet  when 
they  found  out  they  were,  and  took  them,  they  were  entitled 
to  Bay,  "During  the  time  of  keeping  them,  you  were  under 
an  obligation  to  us,  the  owners  of  the  goods,  to  take  care  of 

(n  A  Bing.  (N.C.),  314 ;  3  Man.  <fe  G.  643,        (»)  8  M.  <fe  W.,  258. 
m  Ex.  Ch. ;  11  CI.  <fe  F.,  45,  in  H.  L. 
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them ;  and  you  have  neglected  to  do  that,  and  it  is  we  who 
have  sustained  the  damage,  and  we  now  seek  to  recover  it." 
That  seems  clear.  It  might  have  been  that  during  the  inter- 
val damage  would  occur  to  the  goods  necessarily  from  mere 
lapse  of  time,  such,  for  instance,  as  a  fall  in  price,  or  in  the 
case  of  fruit  which  had  become  rotten,  or  articles  that  re- 
quired to  be  brought  very  fresh,  such  as  vegetables  and  fish, 
which  in  a  very  few  days  would  become  stale.  I  think  in  all 
these  instances  the  damage  would  arise  from  the  owner's 
fault ;  but  this  is  not  a  case  of  that  sort  at  all.  These  were 
goods  which  could  be  taken  care  of  and  remain  safely  at  the 
station ;  but  not  being  taken  care  of  at  all,  but  allowed  to 
remain  unprotected  from  the  rain,  they  ^et  drenched  with 
rain,  and  suffer  damage  for  the  want  of  being  taken  care  of, 
and  not  from  the  mere  delay.  Now,  that  bemg  so,  I  take  it 
the  plaintiffs  are  entitled  to  say,  "Whatever  liability  you 
incur,  you  incur  to  us." 

•  Mr.  Herschell  says,  secondly,  that  the  defendants'  liabil- 
ity w^as  none  at  all,  because,  when  the  goods  arrived,  the 
defendants  send  this  notice.  [The  learned  judge  read  the 
notice.]  Now,  the  plaintiffs'  attention  having  been  drawn 
to  this  notice,  I  think  Mr.  Herschell  is  right  in  saying  that 
there  is  evidence  that  when  one  of  the  plaintiffs  came  to 
take  away  part  of  the  goods,  he,  as  the  consignee,  consented 
to  the  goods  being  held  by  the  defendants,  not  as  common 
carriers,  but  as  warehousemen,  at  the  owner's  sole  risk. 
What  we  have  to  consider  is,  whether  the  defendants  can 
*have  the  benefit  of  receiving  warehouse  rent  without  [262 
any  liability  whatever,  for  that  is  what  Mr.  Herschell' s  argu- 
ment came  to.  We  are  to  be  paid  warehouse  rent,  and  keep 
them  as  warehousemen,  but  we  are  not  to  be  bound  to  take 
any  care  of  them  at  all.  It  is  but  reasonable  to  suppose  that 
if  the  defendants  meant  to  express  any  such  thing  as  that,  it 
should  have  been  expressed  clearly  and  distinctly.  It  is  the 
company's  own  language,  and  must  be  taken  as  much  as 
posfflMe  against  them.  I  do  not  think  that  the  words  "at 
owners  sole  risk,"  applied  to  such  a  case  as  this,  mean 
that  the  company  are  to  hold  the  goods,  not  as  common 
carriers,  but  as  warehousemen,  and  subject  to  warehouse 
charges,  but  that  none  of  the  liability  of  warehousemen  is  to 
be  attached.  I  think  that  the  words  of  that  note  mean  to 
point  out  that  they  would  hold  them  as  warehousemen, 
and  therefore  they  would  be  bound  to  take  care  of  them ; 
and  at  the  owner's  risk  so  far  as  this,  that  they  did  not  hold 
as  carriers  with  a  liability  (with  the  exception  of  lightning 
and  one  or  two  excepted  perils)  as  absolute  insurers. 
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In  the  case  of  McCawley  v.  Furness  Ry,  Co.  (*)  we  had 
to  consider,  not  the  meaning  of  tiie  terms  of  the  contract, 
but  the  plea,  and  the  plea  gave  us  the  legal  effect  of  the 
contract.  There  a  drover  went  gratis  with  cattle,  on  the 
terms  that  he  was  to»go  at  his  own  risk  (which  was  stated  in 
the  plea),  and  taking  that  as  the  le^al  effect  of  the  contract, 
we  tliought,  and  thought  quite  rightly,  that  if  anv  accident 
happened  from  the  negligence  of  the  servants  oi  the  com- 
pany, the  company  were  not  responsible.  This  is  a  different 
contract,  and  it  is  one  upon  which  I  cannot  put  such  a  con- 
struction as  that.  On  these  grouhds  I  think  the  rule  should 
be  discharged. 

Field,  J.:  I  am  of  the  same  opinion  upon  botji  points. 
With  reference  to  the  principal  point,  it  seems  to  stand  thus : 
The  defendants  were  originally  under  a  contract  to  carry 
these  goods  to  Newchurch  station,  and  I  take  it  their  duty 
was  to  do  that  which  they  did ;  and  on  the  arrival  of  the 
goods  at  the  station  they  gave  the  consignees  notice  of  it,» 
and  then  it  became  the  consignees'  duty  to  send  for  them 
263]  within  a  reasonable  time.  During  that  ^reasonable 
time  it  might  be  a  question  whether  the  company  held  the 

foods  as  carriers  or  warehousemen.  In  order  to  prevent  all 
oubt,  the  company  adopted  the  usual  course,  that  is,  they 
gave  notice  to  the  consignees,  "  Your  goods  have  come,  you 
must  send  for  them  and  fetch  them  away  as  soon  as  pos- 
sible." And  then  they  go  on  to  say,  "If  you  do  not  do 
that,  we  give  you  notice  that  we  will  no  longer  be  liable  as 
carriers,  but  we  hold  them  as  warehousemen."  Now,  if  the 
notice  had  stopped  there,  of  course  there  would  have  been 
no  question  at  all  about  it,  because,  even  if  the  defendants 
were  not  bound  to  hold  the  goods,  they  did,  in  point  of  fact, 
hold  and  retain  the  goods  as  bailees,  and  they  did,  in  point 
of  fact,  hold  and  retain  them  on  the  terms  of  their  own 
notice ;  therefore  the  only  question  is  as  to  what  is  the  true 
construction  of  their  own  advice-note.  Now  undoubtedly 
the  words  ''at  owner's  sole  risk"  do  create  a  difficulty  of 
construction.  I  must  confess,  for  myself,  that  I  do^Ufft  at 
present  see  what  element  that  expression  provides  for  look- 
ing at  the  exact  nature  and  cliaracter  of  the  warehousemen's 
liability ;  but  then  I  am  bound  to  look  at  the  whole  contract, 
and  read  it  altogether;  and  I  find  these  words  ''at  owner's  sole 
risk"  follow  affirmative  and  positive  words  describing  what 
the  obligation  is  under  which  they  came,  and  in  what  char- 
acter they  held  the  goods,  viz.,  as  warehousemen.  They 
say,  We  will  not  hold  them  any  longer  as  carriers,  we  will 

(')  Law  Rep.,  8  Q.  B.,  67. 
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fet  rid  of  those  risks  by  which  carriers  are  very  often 
arassed,  but  we  will  hold  them  under  a  known  character 
and  definition  as  warehousemen.  I  cannot  hold,  reading  the 
words  "at  owner's  sole  risk"  in  connection  with  these  other 
words,  that  that  frees  them  from  liability  as  warehouse- 
men to  take  reasonable  care  of  the  goods,  but  only  from  the 
liabilities  of  carriers  or  insurers.  I  am  therefore  obliged  to 
come  to  the  conclusion  that  the  defendants  became  liaole  as 
warehousemen,  and  in  that  respect  they  are  liable.  On  the 
other  point,  I  agree  with  my  learned  Brother. 

RvZe  discharged. 

Attorneys  for  plaintiffs :  Milne^  Riddle  &  Mellor^  for 
Har greaves  &  Kiiowles^  NemcTiurcJi. 

Attorneys  for  defendants :  Clarke^  Woodcock  &  Ryland^ 
for  OruThdy  &  Co,^  Manchester. 


[Law  Reports,  10  Qaeen's  Bench,  264.] 
M!iyll,1875. 

*Reed  v.  The  Kilburn  Co-operative  Society.    [264 

Money  lent  for  Six  or  Nine  Mo7Uh» — Option  in  Borrower. 

Flainti(f  lent  defendants  £60  under  an  agreement :  "  Defendants  agree  to  borrow 
from  plaintiff  the  sum  of  £50  at  the  rate  of  £6  per  annum,  and  plaintiff  agrees  to  lend 
defendants  the  above  sum  for  the  term  of  nine  or  six  months  " : 

Meld,  that  the  option  of  making  it  a  loan  for  six  or  nine  months  was  in  the  defen- 
dants, the  borrowers. 

Declaration  for  money  lent. 

Plea :  never  indebted.     Issue  joined. 

At  the  trial  before  Cleasby,  3.,  at  the  Surrey  Sumtner 
Assizes,  1874,  it  appeared  that  the  plaintiff  had  lent  £50  to 
the  defendants  in  K ovember,  1873,  under  the  following  agree- 
ment: "Kilburn  Co-operative  Society,  Limited.  19  Nov., 
1873.  We  hereby  agree  to  borrow  from  C.  Reed  the  sum  of 
£60,  at  the  rate  of  £6  per  annum;  and  the  said  C.  Reed 
aj^ees  to  lend  the  said  society  the  above  sum  for  the  term  of 
nine  or  six  months"  [signed  by  the  officers  of  the  company 
and  by  the  plaintiff.] 

After  the  six  months  had  elapsed,  but  before  the  nine 
months  had  elapsed,  the  plaintiff  demanded  the  money,  and 
commenced  the  present  action. 

In  answer  to  a  question  by  the  judge  the  jury  found  that 
the  option  was  in  the  plaintiff ;  and  the  verdict  was  entered 
for  the  plaintiff,  with  leave  to  move  to  enter  the  verdict  for 
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the  defendants,  if  the  court  should  be  of  opinion  that  on  the 
above  agreement  the  option  was  in  the  defendants. 

A  rule  was  obtained  accordingly  to  enter  the  verdict  for 
the  defendants  on  the  ground  that  tlie  credit  had  not  expired 
when  the  action  was  brought. 

Pearce  showed  cause:  He  contended  that  the  option  was 
in  the  plaintiff. 

[Blackburn,  J.:  Where  it  is  not  said  at  whose  option 
one  of  two  alternatives  is  to  take  place  the  rule  of  law  is, 
that  the  option  is  in  the  partyr  who  is  to  do  the  first  act ; 
here  the  borrower  is  to  do  tne  first  act  by  paying.  Price  v. 
Niax)n  (')  is  directly  in  point] 

265]     *There  the  lender  had  not,  as  here,  exercised  the 
option,  but  had  let  the  six  months  pass. 

[CocKBURN,  C.J.:  It  is  clear  the  alternative  is  put  in  for 
the  benefit  of  the  borrower.  The  lender  is  master  of  the 
situation,  and  could  impose  any  terms  in  the  first  instance. 

QuAiN,  J.:  A  lease  for  seven,  fourteen,  or  twenty-one 
years,  without  saying  at  whose  option,  is  at  the  option  of 
the  lessee  Q.  ] 

F,  Twrner  and  F.  H.  Pain^  in  support  of  the  rule,  were 
not  called  upon. 

Per  Curiam  (Cockburn,  C.J.,  Blackburn,  Mellor  and 
Quain,  JJ.) 

RvZe  cbbsolute. 

Attorneys  for  plaintiff :  TiUey  &  Ligqins. 
Attorney  for  defendants :    W,  H,  B.  Pain. 

Q)  6  Taunt,  888.  («)  See  Dann  v.  Spurrier,  ^  B.  A.  P.,  899. 

See  2  Chitty  on  Contracts  (11th  Am.  ed.),  1061 ;  2  Pare,  on  Cont  (6th  ed.), 
651,  657. 


[Law  Reports,  10  Qaeen's  Bench,  265.] 
AprU  21,  1876. 

HiNDE  V.  LiDDELL  and  Others. 

Canlract,  Breach  of,  in  Delivery  of  Ooods — Measure  of  Damages. 

The  defendant  contracted  to  supply  to  plaintiflF  2,000  pieces  of  grey  shirtings,  to 
be  delivered  on  the  20tli  of  October,  certain,  at  so  much  per  piece,  the  defendant 
being  informed  that  they  were  for  shipment.  Shortly  before  the  20th  of  October, 
defendant  informed  plaintiff  tliat  he  would  be  unable  to  complete  his  contract  by  the 
time  specified,  on  which  plaintiff  endeavored  to  get  the  shirtings  elsewhere,  but, 
there  being  no  market  in  England  for  it,  that  kind  of  shirtings  could  only  be  pro- 
cured by  a  previous  order  to  manufacture  it.  The  plaintiff,  therefore,  in  order  to 
ship  according  to  his  contract  with  his  subvendee,  procured  2,000  pieces  of  other 
shirtinofs  of  a  somewhat  superior  quality,  at  an  increase  of  price,  which  the  subven- 
dee accepted,  but  paid  no  advance  in  price  to  plaintiff.    The  plaintiff  sought  to 
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recover  against  defendant  for  the  breach  of  his  contract,  the  difference  between  what 
he  paid  for  the  si^etituted  shirtings  and  the  defendant's  contract  price.  It  was 
admitted  at  the  trial  that  the  shirtings  which  plaintiff  bought  were  the  nearest  in 
price  and  quality  that  could  be  got  by  the  20th  of  October;  and  the  jury  returned  a 
verdict  for  the  amount  claimed  : 

Held,  that  there  bein^  no  market  for  the  article  contracted  for,  the  measure  of 
damages  was  the  value  of  it  at  the  time  of  breach ;  and  that  the  plaintiff  having  done 
the  best  thing  he  could,  was  entitled  to  recover  the  difference  in  the  price. 

JSarries  v.  llutchiruon  (18  C.  B.  (N.S.),  445,  465),  followed. 

Declaration  for  not  supplying  certain  grey  shirtings 
according  to  cotract. 

*Plea :  i)ayTnent  of  £25  into  court.  [266 

Replication,  damages  vZtra.    Issue  joined. 

At  the  trial  before  Field,  J.,  at  the  last  Manchester  Spring 
Assizes,  it  appeared  that  the  defendants  agreed  to  supply 
the  goods  in  question  under  tl\e  following  order,  which  the 
plaintiff  gave  to  them,  at  the  same  time  informing  them  that 
the  goods  were  for  shipment : 

Messrs.  Liddell  &  Co.  Manchester,  Sept.  16,  1874. 

We  note  below  particulars  of  contract  made  to  day 
with  you  by  us,  and  beg  your  attention  to  all  the  conditions 
of  the  same.  We  shall  thank  you  to  attend  most  particu- 
larly to  delivery,  as  stated  below  .... 

"2,000  grey  shirtings  [giving  the  dimensions,  &c.],  price, 
9^.  lOJd.,  delivery  October  20tn,  certain. 

"Yarns  exactly  like  the  pattern  of  No.  18  and  21  given  us 
to-day. 

"Heading  to  pattern  herewith. 

"  (signed)        pro  Robert  Hinde  &  Co. 

"R.  Rayner." 

In  order  to  supply  this  order  the  defendants  had  to  get 
the  goods  manumctured  according  to  a  sample  of  shirting 
produced  to  and  left  with  them  for  that  purpose.  They  had 
placed  the  sample  in  the  hands  of  a  manufacturer  for  that 
I)urpo8e,  but  on  the  15th  of  October  they  informed  the  plain- 
tiff that  they  could  not  execute  the  order  by  the  time  speci- 
fied. Upon  this  the  plaintiff  at  once  went  into  the  market 
in  search  of  goods  of  the  same  description  and  quality  as 
those  contracted  for  by  the  defendants,  he,  the  plaintiff,  be- 
ing under  contract  with  his  vendee  to  ship  the  goods  by  first 
steamer  in  November.  The  plaintiff  was  unable  to  find 
goods  of  the  same  quality  in  stock,  or  to  get  them  manu- 
factured either  at  the  same  price  or  by  the  20th  of  October, 
the  time  at  which  they  were  contracted  to  be  delivered.  He 
did,  however,  succeed  in  obtaining  grev  shirtings  near  the 
quality  contracted  for,  although  somewhat  superior,  and  for 
that  he  had  to  pay  an  advanced  price ;  and  he  purchased 
12  Eno.  Ee:\  38 
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them  and  delivered  them  to  his  vendee  in  performance  of  his 
contract,  but  without  obtaining  any  advance  in  price  from 
him,  or  any  advantage  whatever  from  the  superior  quality 
of  the  goods.  It  was  admitted  by  the  defendants  that  the 
267]  plaintiff  used  every  reasonable  effort  to  *obtain  cloth 
of  the  quality  contracted  for,  and  that  the  shirtings  obtained 
were  the  nearest  in  quality  and  price  that  could  be  got  in 
the  market  to  be  delivered  by  the  20th  of  October.  The 
extra  price  over  that  contracted  for  with  the  defendants  was 
16id,  per  piece,  and  amounted  to  the  sum  of  £137  10s.,  and 
it  was  to  recover  this  sum  that  the  action  was  brought. 

There  was  no  difference  between  the  15th  of  September 
and  the  20th  of  October  in  the  market  price  of  yarns  for  the 
manufacture  of  goods  of  the  description  contracted  for,  and 
the  £25  paid  into  court  was  aCdmitted  to  be  sufficient  to  cover 
all  damages,  unless  the  plaintiff  was  entitled  to  recover  the 
whole  or  part  of  the  £137  10s. 

The  only  fact  in  dispute  was  as  to  how  much  the  goods 
bought  by  the  plaintiff  exceeded  in  value  those  con- 
tracted for. 

This  question  was,  by  consent  of  the  parties,  the  only  one 
left  to  the  jury,  and  they  found  that  the  shirtings  bought  by 
the  plaintiff  were  lO^d.  per  piece  better  in  quality  than  those 
contracted  for  by  the  defendants,  which  difference  amounted 
to  £87  105. ;  and  the  defendants  contended  that,  even  if  the 
plaintiff  could  recover  any  part  of  the  increase  in  price,  they 
were  entitled  to  deduct  £87  10^.,  the  plaintiff  having  ob- 
tained goods  of  a  better  quality  to  that  extent. 

The  learned  judge  ruled  that  the  plaintiff  was  entitled  to  re- 
cover the  whole  amount  claimed,  and  directed  a  verdict  for  the 
plaintiff  for  £137  lO^.,  with  leave  to  move  to  enter  the  verdict 
for  the  defendants,  or  to  reduce  the  damages  to  the  sum  of  £60. 

Jordan  moved  accordingly:  The  detendants  had  no  no- 
tice of  the  plaintiff's  sub-contract ;  he  is  therefore  not  en- 
titled to  any  damages  arising  from  the  existence  of  this 
contract :  Williams  v.  JRej/noIds  (*).  The  general  measuitj 
of  damages  in  such  a  case  is  the  difference  between  the  mar- 
ket price  and  the  contract  price.  Here  the  price  would  have 
been  the  same  in  the  market,  as  the  price  of  the  yarns  had 
not  changed. 

[Blackbukn,  J.:  But  there  was  no  market  for  this  par- 
ticular description  of  shirtings,  and  therefore  no  market 
price ;  in  such  a  case  the  measure  of  damages  is  the  value 
of  the  thing  at  the  time  of  the  breach  of  contract,  and  that 
26s]  must  be  the  price  of  the  *best  substitute  procurable. 

0)  6  B.  <fe  S.,  495;  84  L.  J.  (Q.B.),  221. 
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Borries  v.  Hvtchinson  (*)  is  directly  in  jjoint.  How  does 
this  differ  from  the  case  of  a  carrier  who  fails  to  carry  a  pas- 
senger to  a  given  place,  in  which  case  the  passenger  has 
been  held  over  and  over  again  to  be  entitled  to  take  the  best 
substitute  in  the  shape  of  a  convevance  he  can  get,  no  mat- 
ter that  it  costs  much  more  than  the  fare  ?] 

The  measure  of  damages  is  different  in  thei  case  of  a  car- 
rier and  a  contract  to  supply  goods. 

[Blackburn,  J. :  Not  so.  The  carrier  contracts  to  supply 
the  conveyance,  and  fails  by  not  carrying  his  passenger.] 

Secondly,  the  defendants  are,  at  all  events,  entitled  to  re- 
duce the  verdict  by  £87  10^.,  the  excess  in  quality  of  the 
shirtings  the  plaintiff  obtained  over  those  which  the  defen- 
dants contracted  to  supply.  It  has  been  held  that  a  plain- 
tiff is  not  entitled  to  make  a  profit  out  of  a  defenaant's 
breach  of  contract ;  and  here  the  plaintiff  might  have  resold 
the  next  day  at  an  advance  of  price. 

[Field,  J.:  The  plaintiff  bought  the  shirtings  to  enable 
him  to  fulfil  his  contract,  and  he  got  no  advance  in  price 
from  his  vendee.] 

CocKBURN,  C.  J.:  I  am  of  opinion  that  there  should  be  no 
rule.  The  question  is  whether,  when  one  person  orders  and 
another  undertakes  to  supply  ffoods  which  are  not  to  be  had 
ready-made  in  the  market,  out  have  to  be  first  manufactured, 
the  latter  may  break  his  contract  at  the  risk  of  having  to 
pay  nominal  damages  only,  or  whether  he  must  pay  such 
damages  as  usually  arise  in  the  course  of  mercantile  trans- 
actions of  the  kind,  where  he  neglects  to  fulfil  his  contract 
on  the  given  day.  Here  the  defendants  inform  the  plaintiff 
that  thej  will  be  unable  to  supply  and  deliver  the  shirtings ; 
the  plaintiff  immediately  goes  over  Manchester  and  tries, 
but  cannot  get  shirtings  like  those  he  ordered,  but  he  gets 
the  nearest  to  them  tnat  he  can,  and  so  avoids  what  would 
otherwise  have  been  the  consequence  of  his  not  fulfilling  his 
contract  of  shipment.  In  so  doing  he  incurs  a  loss  by  hav- 
ing»to  pay  a  larger  price  with  no  advance  from  his  vendee. 
The  course  the  plaintiff  pursued  was  right  and  reasonable ; 
he  would  have  had  to  pay  lar/jer  damages  had  he  not  ful- 
filled his  contract,  and  so  by  giving  this  advance  of  price  he 
did  what  was  the  best  for  all  parties.  He  is,  therefore  en- 
titled to  the  damages  he  claimed. 

*Blackburn,  J.:  I  am  of  the  same  opinion.  This  [269 
was  a  contract  by  which  the  defendants  undertook  to  get 
manufactured  and  deliver  a  quantity  of  shirtings  on  a  certain 
day ;  they  did  not  fulfil  the  contract,  aud  the  general  meas- 

0)  18  C.  B.  (N.S.),  445,  465 ;  34  L.  J.  (C.P.),  169. 
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ure  of  damages  in  such  a  case  would  be  the  value  of  the 
thing  on  the  day  when  the  contract  ought  to  have  been  ful- 
filled, and  in  general  the  market  price  gives  this  value ;  but 
when  the  thing  cannot  be  got  in  the  market,  but  must  be 
previously  ordered  and  manufactured,  if  you  cannot  have 
the  market  price,  still  the  plaihtiflE  is  entitled  to  more  than 
nominal  damages.  In  iilbingeT  Actien'OesellscJiafft  v. 
Armstrong  (*),  which  w^as  an  action  for  not  delivering  cast- 
ings according  to  tracings  which  could  not  be  got  ready 
made,  it  is  said  in  the  judgment  of  the  court:  ^'It  is  no 
doubt  quite  settled  that,  on  a  contract  to  supply  goods  of  a 
particular  sort,  which  at  the  time  of  the  breach  can  be  ob- 
tained in  the  market,  the  measure  of  the  damages  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at 
the  time  of  the  breach.  Where,  from  the  nature  of  the 
article,  there  is  no  market  in  which  it  can  be  obtained, 
this  rule  is  not  applicable  ;  but  it  would  be  very  unjust  if, 
in  such  cases,  the  damages  must  be  nominal:  and  there 
are  several  decisions  showing  that  such  is  not  the  law. 
In  Bridge  v.  Wain  ('),  where  the  contract  was  to  supply  scarlet 
cuttings  in  China,  and  the  articles  supplied  were  not  scarlet 
cuttings.  Lord  EUenborough  ruled  that  the  plaintiffs  were 
entitled  to  the  value  of  scarlet  cuttings  in  China.  In  Borries 
V.  Hutchinstm  ('),  where  the  action  was  to  recover  damages 
for  delay  in  delivering  caustic  soda,  which  it  was  admitted 
was  an  article  which  is  not  kept  in  stock,  so  as  to  be  capable 
of  being  at  any  time  bought  in  the  market,  and,  conse- 
(luently,  there  was  no  ascertainable  market  price ;  Willes,  J., 
in  that  case,  says :  '  In  ordinary  cases,  where  the  article  is 
one  which  can  be  bought  in  the  market,  the  proper  measure 
of  damages  for  a  breach  of  contract  to  deliver  is  the  differ- 
ence between  the  contract  price  and  the  market  price  on  the 
day  of  the  breach.  .  .  .  There  was  no  market  price  to 
which  resort  could  be  had  as  a  test  of  damage.  We  must, 
therefore,  ascertain  what  was  the  value  of  the  article  con- 
tracted for  at  the  time  when  it  ought  to  have  been  and  at  the 
time  when  it  actually  was  delivered.'  "  In  the  present  case, 
270]  *the  goods  were  for  a  foreign  market ;  and  it  was 
admitted  that  the  onlv  reasonable  thing  the  plaintiff  could 
do  was  to  put  himself  in  the  same  position  as  if  the  defen- 
dants had  fulfilled  their  contract  by  obtaining  a  somewhat 
dearer  article.  I  do  not  see  on  what  principle  it  can  be  said 
that  the  plaintiff  is  not  entitled  to  recover  this  difference  in 
price.     We  do  not  decide  anything  as  to  what  the  effect  of 

(«)  Law  Rep.,  9  Q.  B..  473,  476.  t*)  18  C.  B.  <N.S.).  445,  465;  34  L.  J. 

O  1  Stark.,  504.  (C.P.),  16y. 
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a  notice  of  the  plaintiffs  sub-contract  might  have  been. 
Under  the  circumstances,  the  value  of  the  goods  contracted 
to  be  supplied  by  the  defendants  at  the  time  of  their  breach 
of  contract  wa.s  the  price  the  plaintiff  had  to  give  for  the 
substituted  article. 

Mellor,  J. ;  I  am  of  the  same  opinion,  and  do  not  wish 
to  add  anything  to  what  has  been  said  by  the  other  members 
of  the  court. 

Field,  J. :  I  am  of  the  same  opinion.  The  jury  gave  a 
verdict  for  £137  10^.,  the  difference  between  the  contract 
price  and  the  price  the  plaintiff  had  to  give  for  other  shirt- 
ings. As  soon  as  the  defendants  told  the  plaintiff  that  they 
could  not  complete  their  contract,  the  plaintiff  did  the  best 
he  could  to  find  cloth  of  the  same  description  ;  he  was  un- 
able to  do  so,  but  he  did  find  a  number  oi  pieces  of  another 
kind,  which  was  the  nearest  in  i)rice  and  quality  to  be  got. 
The  plaintiff  bona  fide  paid  the  increased  price  which  he  did 
not  and  could  not  have  recovered  from  his  vendee.  It  follows 
that  he  was  entitled  to  recover  this  difference  in  the  price  as 
the  damages  which  were  the  natural  consequence  of  the  de- 
fendants' hreach  of  contract,  and  were  what  must  have  been 
in  the  contemplation  of  the  parties  wji^n  they  made  the  con- 
tract. It  is  to  be  observed,  that  the  defendants  were  told  that 
the  shirtings  were  for  shipment ;  and  even  without  this,  the 
description  of  the  article  was  such  as  made  it  known  that  it 
was  not  for  wear  in  this  country,  but  for  export  to  a  foreign 
market.  The  defendants  not  supplying  the  cloth  at  the 
given  day,  the  plaintiff  was  entitled  to  get  the  best  substi- 
tute he  could.  If  he  had  derived  any  benefit  from  the  ad- 
vance in  price,  I  should  hesitate  before  I  said  he  could 
recover  the  whole  of  the  difference  ;  but  he  derived  no  ben- 
efit whatever  beyond  being  able  to  complete  his  contract 
with  his  vendee  on  the  original  terms  upon  which  he  had 
contracted. 

Evle  refused. 

Attorney  for  defendants :   W.  H.  8.  Watts^  Manchester. 
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[Law  Reports,  10  Queen's  Bench,  271.] 
May  8,  1876. 

271]     *RoBSON  V.  The  North  Eastern  Railway 

Company. 

Radway  CompaM,if — Duty  to  Passenger  on  Alighting  from  Train — Substitute  for 
Platform — Negligence. 

Where  a  passenger  by  a  railway  is  invited  to  alight  at  a  spot  where  there  is  no 
platform,  so  tliat  the  usual  means  of  descent  are  absent,  the  duty  of  the  railway  com- 
pany not  to  expose  the  passenger  to  undue  danger  requires  them  to  provide  some 
reasonably  fit  and  safe  substitute ;  and,  in  the  case  of  a  female  passenger,  a  jury  may 
reasonably  find  that  the  company  fails  in  this  duty  where  the  only  means  of  alight- 
ing provided  are  the  usual  iron  step  and  footboard,  with  no  attendants  to  assist  tho 
passenger  in  alighting. 

PIaiuti£^  a  female,  was  a  passenger  by  defendants'  railway  to  B.,  a  very  small  sta- 
tion ;  on  the  arrival  of  the  train  at  the  station,  the  engine  and  part  of  the  carriage 
in  which  plaintiff  was  riding,  were  driven  past  the  end  of  the  platform  which  is 
aliort,  and  came  to  a  standstill ;  the  door  of  the  plaintiff's  compartment  being  beyond 
the  end  of  the  platform.  Upon  the  train,  stopping  plaintiff  rose  and  opened  the  door, 
and  stepped  on  to  the  iron  step ;  she  looked  out  and  saw  the  station-master,  who  is 
tile  only  attendant  kept  there,  taking  lu^age  out  of  or  putting  luggage  into  a  van. 
She  did  not  see  the  guard  or  any  other  railway  servant,  and  she  stood  on  the  step 
looking  for  somebody  to  help  until  she  became  afraid  of  the  train  moving  away  ;  and, 
no  one  then  coming,  she  tried  Uf  alight  by  getting  on  to  the  footboard ;  she  had  her 
back  to  the  carriage,  and  she  had  hold  of  the  door  with  her  right  hand,  and  got  one 
foot  on  to  the  footboard,  and  whilst  endeavoring  to  get  the  other  foot  on  to  t£e  foot- 
board she  lost  her  hold  of  the  carriage-door,  and  slipped,  and  fell,  and  was  injured. 
She  had  a  small  bag  on  her  left  arm,  and  an  umbrella  and  two  small  articles  m  her 
left  hand,  btit  nothing  in  her  right  hand.  The  judge  having  nonsuited  the  plain- 
tiff on  the  above  evidence,  with  leave  to  enter  a  verdict  for  the  plaintiff: 

HeUl,  first,  that  there  was  evidence  from  which  a  jury  might  have  properly 
found  that  the  plaintiff  was  invited  or  had  reasonable  ground  for  supposing  she  was 
invited  to  alight  by  the  company's  servants ;  and  that  the  defendants  had  failed  in 
tlieir  duty  towards  the  plaintiff,  and  had  not  provided  a  reasonable  substitute  for  a 
platfonn. 

Held,  secondly,  that  the  jury  might  not  improperly  have  found  that  the  expecta- 
tion of  being  carried  beyond  the  B.  station  was  reasonably  entertained  by  the  plain- 
tiff, and  that  the  inconveoieace  would  .have  been  such  as  not  to  render  it  imprudent 
on  lies  part  to  expose  herself  to  the  danger  incurred  in  alighting ;  and  that  the  de- 
fendants were  therefore  liable  for  the  injury  resulting  from  the  plaintiff's  act,  which 
had  been  caused  by  their  negligent  breach  of  duty.  And  that  the  nonsuit  was  there- 
fore wrong,  and  the'  verdict  ought  to  be  entered  for  the  plaintiff. 

Declaration  for  negligence  in  carrying  the  plaintiff  as  a 
passenger  by  defendants'  railway. 
Plea,  not  guilty.     Issue  joined.  ^ 

At  the  trial  before  Archibald,  J.,  at  the  Northumberland 
272]  ^Summer  Assizes,  1874,  a  nonsuit  was  directed,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  £100,  if 
the  court  should  think  there  was  evidence  of  negligence  for 
the  jury.     The  facts  are  fully  stated  in  the  judgment. 
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A  rule  having  been  obtained,  pursuant  to  the  leave  re- 
served, 

April  22.    Her  Schelly  Q.C.,  and  Ororrvpton^  showed  cause. 

Kay^  Q.C.,  in  support  of  the  rule. 

Th^  following  cases  were  cited :  Bridges  v.  North  London 
Ry.  Co.  (') ;  Siner  v.  Great  Western  By  Co.  {*) ;  Foy  v.  Lon- 
dm,  Brighton  and  South  Coast  Ry.  Co.  (') ;  Cockle  v.  Lon- 
don and  South  Eastern  Ry.  Co.  (') ;  Praeger  v.  Bristol  and 
ExterRy.  Co.  {') 

Cur.  adv.  vult. 

May  8.  The  judgment  of  the  court  (Blackburn  and  Field, 
JJ.),  was  delivered  by 

Field,  J.:  This  is  an  action  brought  to  recover  damages 
sustained  by  the  plaintiff  for  personal  injury  caused,  as  she 
alleges,  by  the  negligence  of  the  defendants,  who  deny  their 
liability. 

The  cause  was  tried  before  Archibald,  J.,  at  the  New- 
castle Summer  Assizes,  1874,  who  held  that  there  was  no  evi- 
dence of  negligence,  and  directed  a  nonsuit,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  £100,  "if  the 
court  should  think  that  there  was  evidence  of  negligence  ;" 
and  the  rule  in  question  was  granted  in  pursuance  of  that 
leave. 

The  facts  proved  were  that  the  plaintiff  was  a  passenger 
by  the  defendants'  railway  to  a  small  station  called  ''Ben- 
ton," and  that  on  the  arrival  of  the  train  at  that  station,  the 
engine  and  the  part  of  the  carriage  in  which  the  plaintiff  was 
ricfing  were  driven  past  the  end  of  the  platform,  and  came 
to  a  standstill,  the  door  of  the  plaintiff's  compartment  being 
beyond  the  end  of  the  platform.  It  appeared  that  upon 
the  train  stopping  the  plaintiff  rose,  and  opened  the  door, 
and  stepped  on  to  the  iron  step;  that  she  looked  to  see 
whether  there  were  any  railway  servants  about,  and  saw  the 
*station-master  taking  luggage  out  of  or  putting  lug-  [273 
gage  into  the  van,  but  she  did  not  see  the  guard  or  any  other 
railway  servant,  and  she  stood  on  the  step  looking  for  some- 
body to  help  her,  until  she  became  afraid  of  the  train  mov- 
ing away,  and  no  one  then  coming  she  tried  to  alight  by 
getting  on  to  the  footboard,  and  in  so  trying,  slipped  her 
foot  and  fell  down  by  the  carriage  side,  and  thus  sustained 
the  injury  for  which  the  action  was  brought.  At  the  time 
she  was  trying  to  get  on  to  the  footboard  she  had  her  back  to 

(»)  Law  Rep.,  6  Q.  B.,  at  p.  894 ;  7  H.  (»)  18  C.  B.  (N.S.),  225. 

L.,  218.  (^)  Law  Rep.,  7  C.  P.,  821. 

(«)  Law  Rep.,  8  Ex.,  160;  4Ex„  117,  in  O  Law  Rep.,  7  C.  P.,  at  pp.  828-324. 
Ex.  Ch. 
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the  carriage.  She  had  hold  of  the  door  with  her  right  hand, 
and  had  got  one  foot  on  to  the  footboard,  and  it  was  whilst 
endeavoring  to  get  the  other  foot  on  to  the  footboard  that 
she  lost  her  hold  of  the  carriage-door,  and  slipped,  and  fell, 
she  having  at  the  time  upon  her  left  arm  a  small  bag,  and 
in  her  left  hand  a  small  empty  basket,  small  quart  case,  and 
umbrella,  but  nothing  in  her  right  hand. 

The  station  in  Question  is  a  very  small  one,  and  the  plat- 
form short,  and  the  station-master  is  the  only  servant  kept 
there. 

The  only  question  we  have  to  deal  with  is,  whether  there 
was  any  evidence  here  upon  which  the  jury,  as  men  of  ordi- 
narjr  reason  and  fairness,  might  properly  come  to  the  con- 
clusion that  the  defendants  were  ffuilty  of  an  act  or  acts  of 
negligence  which  caused  the  accident.  Now  we  think  that 
the  mere  overshooting  the  platform  is  not  such  evidence: 
Cockle  V.  London  andSoidh  Eastern  Ry.  Co.  {') ;  Lewis  v. 
London^  Chatham  and  Dover  Ry,  Co,  (') ;  and  Welter  v. 
London  Brighion^  and  South  Coast  Ry,  Co.  {*) ;  but,  in 
the  present  case,  the  train  not  merely  overshot  the  platform, 
but  the  facts  were  such  as  to  afford  at  least  evidence  that  it 
had  been  brought  to  its  final  standstill,  and  that  there  was 
no  indication  of  any  intention  existing  in  fact  or  evinced  to 
back  it,  and  no  warning  or  intimation  to  any  of  the  passen- 
gers (including  those  who  were  beyond  the  platform)  not  to 
get  out ;  and  we  think  that,  upon  this  evidence,  on  the  au- 
thority of  the  cases  above  referred  to,  if  it  needed  authority, 
there  was  abundant  evidence  upon  which  the  Jury  might 
reasonably  have  come  to  the  conclusion  that  the  plaintiflf  had 
arrived  at  the  spot  at  which  it  was  intended  she  should 
alight,  and  that  she  was  by  the  acts  of  the  defendants'  ser- 
274]  vants  impliedly  invited  so  to  do,  or  *at  least  that  the 
conduct  of  the  defendants'  servants  was  such  as  would 
induce  a  reasonable  person  in  the  plaintiff's  circumstances 
to  believe,  and  did  in  fact  induce  her  to  believe,  that  she  was 
invited  to  alight  there ;  which  we  think  would  amount  to 
the  same  thing.  The  plaintiflf,  therefore,  having  been  invited 
to  alight  at  a  spot  at  which  the  ordinary  and  usual  means  of 
descent  were  absent,  we  think  that  the  duty  of  the  defen- 
dants not  to  expose  the  passenger  to  undue  danger  required 
them  to  provide  some  reasonably  fit  and  safe  substitute : 
Oee  V.  Metropolitan  Ry.  Co.  (') ;  and  the  question  for  our 
consideration  is  whether  a  jury  might  not  reasonsfbly  have 
come  to  the  conclusion  that  the  company  failed  in  the  per- 

(»)  Law  Rep.,  1 C.  P.,  821,  324.  (»)  Law  Rep.,  9  C.  P.,  126,  182,  184. 

C^)  Law  Rep.,  9  Q.B.,  66.  (*)  Law  Rep.,  8  Q.  B.,  161. 


Vol.  X.]  EASTER  TERM,  XXXVIII  VICT.  305 

Robson  V.  North  Eastern  Railway  Co.  1875 

formance  of  that  duty  as  regards  the  plaintiff.  Now  the 
only  means  provided  were  the  iron  step  and  the  footboard, 
and  although  a  man  using  ordinary  care  might  perhaps  have 
safely  adopted  those  means  of  descent,  the  iury  mignt  have 
thought  that  the  same  measure  of  reasonable  means  hardly 
applies  to  the  case  of  a  woman.  Her  mode  of  life,  dress, 
and  habits  render  her  ill  adapted  to  grapple  with  difficulties 
of  the  character  involved  in  this  question ;  and  if  the  jury 
had  found  that  the  means  adopted  were  in  this  respect  not 
such  as  ordinary  and  reasonable  care  required  in  reference 
to  the  plaintiff,  we  think  it  could  hardly  be  contended  that 
the  court  would  be  bound  to  send  the  case  back  for  a  new 
trial :  Foy  v.  London^  Brighton  and  South  Coast  Ry.  Go,  (*) 
It  was,  however,  argued  that  the  injury  here  was  the  result 
not  of  any  want  of  care  on  the  part  of  the  defendants,  but 
was  caused  by  the  voluntary  act  of  the  plaintiff  herself  in 
endeavoring  to  alight  of  her  own  will  and  with  her  eyes 
open.  But  it  has  been  long  established  that,  if  a  person  by 
a  negligent  breach  of  duty  expose  the  person  towards  whom 
the  duty  is  contracted  to  obvious  peril,  the  act  of  the  latter 
in  endeavoring  to  escape  from  the  peril,  although  it  may  be 
the  immediate  cause  of  the  injury,  is  not  the  less  to  be  re- 
garded as  the  wrongful  act  of  the  wrongdoer:  Jones  v. 
Boyce  (") ;  and  this  doctrine  has,  we  think,  been  rightly  ex- 
tended m.more  recent  times  to  a  "gi-ave  inconvenience," 
when  the  danger  to  which  the  passenger  is  exposed  is  not  in 
itsdf  *obvious.  In  Adams  v.  Lancashire  and  York-  [275 
shire  Ry.  Co.  ("),  the  doctrine  was  accurately  expressed  by 
Brett,  J.,  who  says:  "If  the  inconvenience  is  so  great  that 
it  is  reasonable  to  get  rid  of  it  by  an  act,  not  obviously 
dangerous,  and  executed  without  carelessness,  the  person 
causing  the  inconvenience  by  his  negligence  would  be  liable 
for  any  injury  that  might  result  from  an  attempt  to  avoid 
such  inconvenience."  And  although  the  decision  in  that 
case  has  been  questioned,  the  rule  laid  down  by  Brett,  J., 
was  approved  of  in  Oee  v.  Metropolitan  Ry.  Co.  (*),  and  is 
one  in  which  we  entirely  concur.  In  the  present  case,  a  jury 
might  not  improperly  have  found  that  the  expectation  of  be- 
ing carried  beyond  the  Benton  station  was  reasonably  enter- 
tained by  the  plaintiff,  and  that  the  inconvenience  would 
have  been  such  as  not  to  render  it  imprudent  on  her  part  to 
expose  herself  to  what  did  not  probably  presei^t  itself  to  her 
as  any  obvious  danger,  viz.,  endeavoring  to  alight  by  means 
of  the  step  and  footboard.     We  do  not  say  that  the  jury 

(»)  18  C.  B.  (N.S.),  22Cu  (»)  Law  Rep.,  4  C.  P.,  at  p.  744. 

(»)  1  Stark.,  498.  (*)  Law  Rep.,  8  Q.  B.,  at  p.  178. 

12  Eng.  Rep.  39 
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might  not,  on  this  evidence,  have  found  that  the  plaintiff 
herself,  by  negligence  on  her  part,  so  far  contributed  to  the 
result  as  that,  but  for  her  negligence,  it  would  not  have 
come  about ;  but  we  certainly,  in  the  present  case,  cannot 
say  that  there  was  any  such  conclusive  evidence  that  the  in- 
jury was  brought  about  or  materially  conduced  to  by  any 
act  of  negligence  of  the  plaintiff,  as  to  have  rendered  it  the 
duty  of  the  judge  to  have  withdrawn  the  case  from  them. 

The  rule,  therefore,  will  be  made  absolute  to  enter  the  ver- 
dict for  the  plaintiff  for  £100. 

Mvle  dbsolvie. 

Attorneys  for  plaintiff :  Bfownlows. 

Attorneys  for  defendants:    Williamson^  Hill  &  Co.^  for 
Richardson^  Outch  &  Co,,  York. 

It  is  not  per  Be  negligence  for  a  pas-  So  it  is  negligence  to  get  an  to  dk 

senger  to  alight  when  a  train  of  cars  is  moving  car  where  a  reasonable  person 

slowly  moving :    JeffersonvUle,  etc.,  v.  ought  not  to  attempt  to  do  so  :  Phillip$ 

Hendricks,  41  Ind.,  48;   MuZhado  v.  v.  Rena.,  etc,  49  N.  Y..  177. 

Brooklyn^  etc.,  80  N.  Y.,  870  ;  Morri-  The  company  is  liable  to  one  who  is 

8on  V.  Erie,  etc.,  56  N.  Y.,  302  ;  Mcln-  negligently  injured  while  getting  off 

tyre  V.  N.  T.  G.  E.  R.,  37  N.  Y.,  287 ;  one  of  its  cars  though  he  did  not  intend 

Filer  V.  N.  T,  Cent.  B.  B.,  49  N.  Y.,  to  become  a  passenger  but  went  upon 

47 ;  Do88  V.  B.  B.  Go. ,  59  Missouri,  27 ;  the  car  as  an  escort  to  a  lady  friend 

Johnson  V.  Westchester,  etc.,  70  Penn.  with  a  child.    He  is  entitled  to  a  rea- 

St.  R.,  857  ;  Nichols  v.  Sixth  Av.  B.  B. ,  sonable  time  to  escort  her  to  a  seat  and 

38  N.  Y.,  131 ;  Lambeth  v.  North  Garo-  to  get  off  :    Doss  v.  B,  B,  Go.,  69  Mis- 

Una,  etc.,  70  N.  C,  494 ;  Gurtis  v.  Be-  souri,  27. 

troit,  etc.,  27  Wise,  158 ;   B.  B.  Go.  v.  So  if  properly  upon  the  company's 

Badeley,  6^  Illinois,  20;  Penn., etc.,  y.  rounds   for   any  purpose:    ToUn  v. 

KUgore,  32  Penn.  St.  R.,  292.  B.  B.  Go.,  59  Maine,  183,  8  Am.  l^p., 

Otherwise   if   not    moving    slowly :  415,  and  note  417. 

Mettlestadt  v.  Ninth  Av.,  etc.,  A:  Robert-  But  see  Lucas  v.  New  Bedford,  etc., 

son,  377,  82  How.,  428;  Morrison  v.  6  Gray,  64. 

Erie  Bailioay  Go.,  56  N.  Y.,  802  ;  Lu-  A  female  passenger  has  a  right  to 

cos  v.  New  Bedford,  etc.,  6  Gray,  64  ;  expect  the  servants  of  the   company 

Nichols  V.   Sixth  Av.   B.  B.    Go.,  38  will  afford  her  proper  assistance   in 

New  York,  131 ;  Ghiinon  v.  N.  Y.,  etc.,  alighting  :  Jeffersanville  v.  Hendricks, 

3  Rob.,  25 ;    Thnngs  v.  Gentral  Park,  41  Ind.,  48. 
etc.,  7  Robertson,  616;   B.  B.  Go.  v. 
Slatton,  54  niinois,  133. 


[Law  Reports,  10  Queen's  Bench,  276.] 
May  4,  1876. 

276]  *BuLLOCK  and  Others  v.  Caird. 

Action  against  one  of  several  Joint  Gontradors — Foreign  Law — Lex  loeifori — 

Procedure. 

To  an  action  against  a  sing^le  defendant,  for  a  breach  of  an  agreement  to  build  a 
vessel  entered  into  between  the  plaintiffs  aad  G.  <fe  Co.,  the  defendant  pleaded  that 
there  was  a  trading  partnership  or  firm  domiciled  and  carrying  on  business  in  Scot- 
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land  by  the  name  of  C.  <&  Co.,  and  that  the  agreement  was  an  agreement  made  in 
Scotland  by  the  plainti£fB  with  the  firm,  and  was  to  be  performed  wholly  in  Scotland 
without  the  jnrisdictioh  of  the  English  conrts  and  within  tlie  jorisdlction  of  the  Scotch 
coartB ;  and  dv  the  law  of  Scotland  the  firm  was  and  is  a  distinct  person  from  any  or 
the  whole  of  the  individual  members  of  whom  it  consists  and  of  whom  the  defendant 
is  one;  and  the  firm,  by  the  law  of  Scotland,  is  capable  of  maintaining  the  relation 
of  debtor  and  creditor  separate  and  distinct  from  the  obligations  of  the  partners  as 
individuals,  and  can  hold  property,  and  has  the  capacity  of  suing  and  bein^  sued  as 
such  separate  person  by  the  name  of  C.  &  Co. ;  tliat  the  a^eement  was  made  by  the 
firm  as  such  separate  person  and  not  jointly  and  severally  by  the  individual  mem- 
bers thereof ;  that  at  the  date  of  the  agreement  the  firm  consisted  of  certain  individ- 
ual members,  who  are  all  domiciled  in  Scotland ;  and  that  by  the  law  of  Scotland 
the  defendant  was,  as  a  partner  in  C.  <&  Co.  in  the  making  of  the  agreement,  liable  to 
the  plaintiffs  for  the  satisfaction  of  any  judgment  which  might  be  obtained  against 
the  firm  or  the  whole  of  the  individual  partners  jointly  for  any  breaches  of  the  agree- 
ment, and  it  is  a  condition  precedent  to  any  inmvidual  liability  attaching  to  the  de- 
fendant as  an  individual  member  of  the  firm  in  respect  of  the  agreement  that  the  firm, 
as  such  person,  or  the  whole  individual  partners  jointly,  should  first  have  been  sued 
and  that  judgment  should  have  been  recovered  against  the  firm  or  the  whole  of  the 
partners  jointly,  and  that  the  plaintiffs  have  not  sued  the  firm  of  C.  A  Co.  nor  the 
whole  of  the  partners  jointly,  nor  recovered  judgment  against  it  or  them : 

Bdd,  on  demurrer,  that  the  matters  stated  in  the  plea  were  matters  of  procedure, 
and  that  the  plea  was  therefore  bad. 

Action  by  the  plaintiffs  against  the  defendant  for  the 
breach  of  an  agreement  to  build  a  ship. 

The  material  part  of  the  agreement,  which  was  set  ont  in 
the  declaration,  was  as  follows : 

*' Glasgow,  Jnly  15th,  1874.  Messrs.  Caird  &  Co.,  ship- 
builders, GreenocK,  agree  to  build  for  Messrs.  James  and 
George  Bullock  &  Co.,  London,  who  agree  to  accept  an  iron 
sailing  ship  of  the  following  dimensions,"  &c.  Throughout 
the  agreement  the  parties  were  mentioned  as  Caird  &  Co.  an^ 
Bullock  &  Co. 

Plea,  that  there  was  a  trading  partnership  or  firm  domi- 
ciled and  carrying  on  business  in  Scotland  by  the  name  of 
Caird  &  Co.,  *and  the  alleged  agreement  was  an  agree-  [277 
ment  made  in  Scotland  by  the  plaintiffs  with  the  firm,  and 
was  to  be  performed  wholly  in  Scotland  without  the  juris- 
diction of  the  English  courts  and  within  the  jurisdiction  of 
the  Scotch  courts,  and  by  the  law  of  Scotland  the  firm  was 
and  is  a  separate  and  distinct  person  from  any  or  the  whole 
of  the  individual  members  of  whom  it  consists  and  of  whom 
the  defendant  was  and  is  one,  and  the  firm,  by  the  law  of 
Scotland,  is  capable  of  maintaining  the  relation  of  debtor 
and  creditor  separate  and  distinct  from  the  obligation  of  the 
ppiTfcners  as  individuals,  and  can  hold  property,  and  has  the 
capacity  of  suing  and  being  sued  as  such  separate  person  by 
its  name  of  Caird  &  Co.,  and  the  alleged  agreement  was 
made  by  the  firm  as  such  separate  person  and  not  jointly 
and  severally  by  the  individual  members  thereof ;  that  at 
ihe  date  of  the  agreements  the  firm  consisted  of  certain  indi- 
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dduals,  namely,  the  defendant  James  Tennant  Caird  and 
Patrick  Tennant  Caird,  and  has  always  since  consisted  and 
still  consists  of  the  same  members,  and  the  firm  and  each  of 
its  individual  members  then  was  and  always  since  has  been 
and  still  is  domiciled  and  carrying  on  business  in  Scotland, 
and  within  and  subject  to  the  jurisdiction  of  the  Scotch 
courts  and  possessed  of  sufficient  property  and  funds,  within 
and  subject  to  the  jurisdiction  to  answer  in  full  the  claim  of 
the  plaintiffs ;  that  by  the  law  of  Scotland  the  defendant  be- 
came and  was,  as  a  partner  of  the  firm  of  Caird  &  Co.,  on 
the  making  of  the  agreement,  liable  to  the  plaintiffs  for  the 
satisfaction  of  any  judgment  which  miglit  be  obtained 
against  the  firm  or  the  whole  of  the  individual  partners 
thereof  jointly  for  any  breaches  of  the  agreement ;  and  save 
as  aforesaid  no  liability  by  the  law  of  Scotland  attached  or 
attaches  to  the  defendant  in  respect  of  the  agreement ;  that 
by  the  law  of  Scotland  it  is  a  condition  precedent  to  any  in- 
dividual liability  attaching  to  the  defendant  or  any  individ- 
ual members  of  the  firm  in  respect  of  the  a^eements  that 
the  firm  as  such  person  as  aforesaid  or  the  whole  individual 
partners  thereof  jointly  should  fir§t  have  been  sued,  and 
that  judgment  should  have  been  recovered  against  the  firm 
or  the  whole  of  the  said  partners  jointly,  and  that  the 
plaintiffs  have  not  sued  the  firm  of  Caird  &  Co.  nor  the  whole 
of  the  partners  jointly,  nor  recovered  judgment  against  it 
or  them. 

Demurrer  to  the  plea  and  joinder. 
278]  *Cohen^  Q.C.  (/.  C.  Mathew  with  him),  in  support 
of  the  demurrer :  The  plea  is  bad.  It  does  not  allege  that 
Caird  &  Co.  are  a  corporation,  or  that  the  plaintiff  could  sue 
Caird  &  Co.  in  this  country  by  its  name  of  Caird  &  Co.,  it 
merely  alleges  that  bv  the  law  of  Scotland  it  is  a  condition 
precedent  tliat  the  nrm,  or  all  the  members  of  the  firm, 
should  be  sued  before  any  liability  can  attach  to  an  individ- 
ual member  of  the  firm.  The  plea,  therefore,  merely  states 
the  form  of  procedure  in  Scotland :  but  the  forms  of  reme- 
dies and  modes  of  proceeding  are  regulated  solely  by  the 
lex  fori;  in  this  case  by  the  law  of  England.  It  is  no  objec- 
tion to  a  suit  instituted  in  proper  form  here  that  it  would 
have  been  instituted  in  a  different  form  "in  the  court  of 
the  country  where  one  of  the  joint  contractors  resides,  or 
where  the  contract  was  made :  Oeneral  Steam  Navigation 
Co,  V.  Guillou{^)\  Mostyn  v.  Fabrigas.  (")  [He  was  then 
stopped.] 

Ty.  Williams,  Q.C.  {English  Harrison vf\t\\  him),  contra: 

(')  11  M.  «is  W.,  8n.  O  1  Sin.  L.  C,  at  p.  628,  6th  ed. 
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The  plea  is  good.  It  alleges  that  the  defendant  is  domi- 
ciled m  Scotland ;  that  the  contract  was  made  in  Scotland, 
and  is  governed  by  Scotch  law  ;  and  that  by  the  la^  of  Scot- 
land the  defendant's  liability  can  only  arise  after  judgment 
has  been  obtained  against  the  firm  or  all  the  members  of  the 
firm.  It  is  like  suing  a  corporation,  and,  after  judgment  is 
obtained,  making  the  individual  members  parties  to  the  ac- 
tion by  a  writ  of  scire  facias^  and  then  issuing  execution 
against  them.    The  plea  is  a  good  plea  in  bar. 

Cohen^  Q.C.,  was  not  heard  in  reply. 

Blackburn,  J.:  It  is  quite  clear  that  the  firm  of  Caird  & 
Co.  are  not  a  body  corporate.  The  plea  alleges  that  the 
firm,  or  the  whole  individual  partners  thereof  jointly,  should 
first  have  been  sued.  If  one  of  the  members  of  the  firm  was 
not  joined  it  might  be  a  bar  to  an  action  in  Scotland,  but  it 
could  only  be  pleaded  in  abatement  in  an  action  in  England. 
I  think  all  the  matters  stated  in  the  plea  are  mere  matter  of 
procedure,  and  that  the  plea  is  bad. 

Mellob  and  Field,  JJ.,  concurred. 

JudgToentfoT  the  plaintiffs. 

Attorneys  for  plaintiffs :  Hollams^  Son  &  Coward. 
Attorneys  for  defendant :  Freshfields  &  WiUiamis. 
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[Law  Reports,  10  Common  Pleas,  189.] 
Jan.  22,  1875. 

189]  *Bradshaw  and  Wife  v.  The   Lancashire  and 
Yorkshire  Railway  Company. 

.EieeiUart  and  Administraiors — Contract — Action  by  Executor — Breach  of  Contract 
canting  Teatator's  Death — Damage  to  pereonal  Estate, 

Where  a  passenger  on  a  railway  was  injured  by  an  accident,  and  after  an  interval 
died  in  consequence : 

Held,  that  his  ezecntriz  might  recover  In  an  action  for  breach  of  contract  against 
the  railway  company  the  damage  to  his  personal  estate  arising  in  his  lifetime  from 
medical  expenses  and  loss  occasioned  by  his  inability  to  attend  to  business. 

Declaration  in  substance  stated  that  the  testator,  of 
whom  the  female  plaintiflf  was  executrix,  in  his  lifetime  car- 
ried on  business  as  a  boot  and  shoe  manufacturer,  and  that, 
in  consideration  that  the  testator  would  become  a  passenger 
to  be  carried  by  the  defendants  upon  their  railway  on  a  cer- 
tain journey  for  reward  to  the  defendants  in  that  behalf,  the 
defendants  promised  the  said  testator  to  take  due  care  in 
carrying  him  whilst  he  was  such  passenger.  Averments, 
that  he  oecame  such  passenger  and  of  performance  of  con- 
ditions precedent.  Breach,  that  the  defendants  did  not  take 
due  care  in  carrying  the  testator  whilst  such  passenger  on 
such  journey,  whereoy  he  was  injured,  and  incurred  expense 
in  medical  attendance  and  otherwise  in  relation  to  his  injuries, 
and  was  preveYited  from  attending  to*  his  business,  and  from 
personally  conducting  the  same  and  from  realizing  profits 
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therein,  and  great  loss  and  damage  was  occasioned  to  the 
personal  estate  of  the  testator.  • 

Pleas:  1,  denial  et  the  promise;  2  and  3,  denying  the 
averment  that  the  testator  carried  on  business  as  alleged  and 
the  allegation  of  damage  to  the  personal  estate  of  the  testa- 
tor ;  4,  denial  of  breaches ;  5,  demurrer. 

Issue  and  joinder  in  demurrer. 

At  the  trial,  before  Denman,  J.,  at  the  last  Manchester 
Spring  Assizes,  the  facts  were  as  follows :  The  female  plain- 
tin  was  the  executrix  of  the  testator,  and  he,  while  travel- 
ling on  the  defendants'  railway,  had  been  injured  by  a  rail- 
way accident.  He  ultimately  died  from  the  injuries  received, 
and  it  was  not  disputed  *that  he  had  incurred  expenses  [190 
for  medical  attendance  amounting  to  £40,  and  that  the  loss 
occasioned  to  his  estate  in  respect  of  his  being  unable  to 
attend  to  business  previous  to  his  death  was  £160. 

It  was  contended,  however,  on  the  part  of  the  defendants, 
that  the  maxim  actio  persorvalis  moritur  cum  persona  ap- 
plied, and  that  the  action  was  not  maintainable;  and, 
secondly,  that  the  damages  for  loss  of  business  were  too  re- 
mote. The  verdict  was  entered  for  the  plaintiffs  for  £200, 
leave  being  reserved  to  the  defendants  to  enter  a  verdict  for 
themselves  or  to  reduce  the  damages  on  the  above  grounds. 
It  was  agreed  that  the  demurrer  should  abide  the  event  of 
the  argument  on  the  rule. 

A  rule  nisi  had  been  obtained  accordingly,  against  which 

Sir  J.  Holker,  S.Gr.,  and  R.  O.  Williams^  Q.C.,  showed 
cause :  This  is  an  action  of  contract,  and  a  right  of  action 
survives  to  the  personal  representative  in  resi)ect  of  loss 
arising  from  the  breach  of  contract  in  the  testator's  lifetime. 
The  ground  of  the  action  is  not  the  death  of  the  testator. 
He  could  clearly  have  sued  for  the  cause  of  action  declared 
on  in  his  lifetime,  and  the  contention  on  the  defendants'  side 
must  be  that  his  happening  to  die  subsequently  destroys 
that  cause  of  action.  There  is  no  principle  upon  which  it 
should  have  that  effect.  The  death  of  the  testator  destroys 
that  portion  of  the  action  which  is  personal  in  its  nature, 
viz.,  the  right  to  recover  for  the  personal  injuries ;  but  it 
leaves  intact  the  cause  of  action  for  damage  to  the  personal 
estate.  The  decision  in  Potter  v.  Metropolitan  District  Ry. 
Co.  (*),  which  was  affirmed  by  the  Exchequer  Chamber,  is  an 
authority  for  the  plaintiffs,  as  far  as  it  goes,  as  showing 
that  the  action  is  in  contract :  AUon  v.  Midland  By.  Co.  (*). 
The  damages  for  loss  of  business  are  clearly  not  too  remote. 
Such  damage  always  forms  an  element  in  the  assessment 

(')  30  L.  T.  (N.S.),  766.  (»)  19  C.  B.  (N.S.),  213 ;  84  L.  J.  (C.P.),  292. 


312  COURT  OF  COMMON  PLEAS.  [L.  E. 

18Y5  Bradshaw  v.  Lancashire  and  Yorkshire  Railway  Co. 

of  the  damages  in  such  cases.     [They  cited  Knights  v. 
Quarles  (') ;»  Oharaberlain  v.  Williamson  (").] 

Her  Schelly  Q.C.,  and  /.  Edwards^  Q.C.,  supported  the 
rule :  It  is  contended  that  in  cases  of  actions  by  the  personal 
representatives  of  jjersons  injured  through  the  negligence  of 
otners,  and  whose  injuries  have  resulted  in  death,  the  only 
191]  right  of  action  is  that  *given  by  Lord  Campbell's  Act, 
9  &  10  Vict.  c.  93,  s.  1.  At  common  law  the  action  for  per- 
sonal injuries  dies  with  the  person.  The  damages  in  respect 
of  expenses,  &c.,  are  in  such  a  case  merely  subsidiary  to  the 
personal  injuries,  the  right  of  action  for  which  is  gone,  and 
must  go  with  such  right  of  action.  Otherwise  it  must  be 
maintained  that  there  are  originally  two  causes  of  action, 
one  in  respect  of  personal  injuries,  the  other  in  respect  of 
loss  to  the  personal  estate.  There  is  no  instance  of  this 
■  cause  of  action  having  been  maintained  heretofore,  and  yet 
in  most  of  the  cases  when  a  railway  accident  hsis  caused 
death  there  must  have  been  some  loss  to  the  personal  estate 
in  the  injured  person's  lifetime :  Potter  v.  Metropolitan  Dis- 
trict Ry.  Co,  Q  is  distinguishable.  The  principle  of  that 
case  has  no  application  whatever  to  the  present.  There  the 
wife  having  sustained  personal  injuries,  tne  husband's  estate 
was  injured,  and  the  husband  having  died,  it  was  held  that 
the  wife,  as  his  personal  representative,  could  recover  in 
respect  of  the  loss  to  his  personal  estate.  No  fiuch  point  as 
that  taken  here  could  have  arisen  in  that  case,  for  the  per- 
son whose  estate  was  injured  did  not  die  in  consequence  of 
the  railway  accident  there.  Secondly,  the  loss  to  the  estate 
is  not  recoverable  in  an  action  of  contract.  The  principle  of 
Hadley  v.  Baxendale  (*)  applies.  The  damages  are  not  the 
natural  and  direct  consequence  of  the  breach  of  contract, 
and  the  defendants  had  no  notice  that,  such  damage  would 
be  occasioned. 

GrROVE,  J.^  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  action  is  Drought  by  the  executrix  of  a  per- 
son whose  death,  was  caused  by  a  railwav  accident,  in 
respect  of  damages  occasioned  to  the  testator'^s  estate.  It  is 
to  be  taken  that  the  estate  was  damaged,  not  consequentially 
upon  the  testator's  death,  but  by  his  inability  to  attend  to 
his  business  in  his  lifetime,  the  direct  and  natural  result  of 
the  injury  he  suffered.  It  is  no  doubt  singular  that  up  to 
the  case  of  Potter  v.  Metropolitan  District  Ry.  Co,  (*),  no 
action  of  this  kind  appears  to  have  ever  been  brought,  a  cir- 
cumstance which  has  been  sometimes  relied  on  as  an  argu- 
ed) 2  B.  A  B.,  102.  (»)  80  L.  T.  (N.S.),  766. 
(*)  2  M.  <fe  S.,  408.                                        O  9  Ex.,  341 ;  23  L.  J.  (Ex.),  179. 
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ment  against  sanctioning  a  new  form  of  action.  It  may,  how- 
ever, be  that  this  is  accounted  for  by  the  comparative  infre- 
quency  of  accidents  of  *thi8  sort  in  former  tiifces,  and  [192 
the  fact  that  until  Lord  Campbell's  Act  the  right  to  damages 
for  the  personal  iniury,  as  compared  with  which  the  damages 
to  the  estate  would  generally  be  a  small  matter,  was  lost  by 
the  death  of  the  party  injured.  The  same  argument  might 
have  been  applied  to  the  action  in  Potter  v.  Metropoluan 
District  Ry.  Co.  (*),  up  to  the  decision  of  which  case  no  ac- 
tion of  the  kind  had  ever  been  heard  of,  so  far  as  I  know,  if 
we  except  the  case  put  by  way  of  illustration  by  Richard- 
son, J.,  m  Knights  v.  Qwarles  (*). 

The  Court  oi  Exchequer  Chamber,  nevertheless,  held  in 
that  case  that  the  action  would  lie,  and  by  their  decision  we 
are  bound,  unless  the  present  case  is  so  far  distinguishable 
as  to  render  the  same  principle  inapplicable.  I  am  of  opin- 
ion that  it  is  not,  and  there  is  a  sufficient  ground  of  action 
here.  The  ground  of  action  in  both  cases  is  that  there  has 
been  a  breach  of  a  contract  made  with  the  testator  during 
his  lifetime,  whereby  in  his  lifetime  his  estate  was  injured 
by  his  having  to  pay  medical  and  other  expenses,  and  injury 
to  his  business,  the  direct  and  immediate  consequence  of  the 
accident. 

Does  the  fact  that,  in  this  case,  besides  the  iniury  to  the 
estate,  the  testator's  death  has  likewise  resulted  from  the 
breach  of  contract,  make  any  difference,  or  does  the  fact 
that  provision  has  been  made  in  such  cases  for  compensa- 
tion in  respect  of  the  death  to  certain  relatives  by  Lord 
Campbell's  Act,  take  away  any  right  of  action  that  the 
executrix  would  have  had  but  for  that  act?  It  does  not 
seem  to  me  that  the  act  has  that  effect,  either  expressly  or 
by  necessary  implication.  The  intention  of  the  act  was  to 
give  the  personal  representative  a  right  to  recover  compen- 
sation as  a  trustee  lor  children  or  other  relatives  left  in  a 
worse  pecuniary  position  by  reason  of  the  injured  person' s 
death,  not  to  anect  any  existing  right  belonging  to  the  per- 
sonal estate  in  general.  There  is  no  reason  why  the  statute 
should  interfere  with  any  right  of  action  an  executor  would 
have  had  at  common  law.  In  the  case  of  such  right  of 
action  he  sues  as  legal  owner  of  the  general  personal  estate 
which  has  descended  to  him  in  course  of  law ;  under  the 
act  he  sues  as  trustee  in  respect  of  a  different  right  alto- 
gether on  behalf  of  particular  persons  designated  in  the  act. 
Another  *argument  for  the  defendants  was,  that  inas-  [193 
much  as  the  remedy  for  the  personal  injury  died  with  the 

(»)  30  L.  T.  (N.S.),  765.  (*)  2  B.  <fe  B.,  102. 

12  Eng.  Kep.  40 
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person,  the  damages  to  the  estate,  being  consequential  on  the 
personal  injury,  died  also.  I  do  not  at  all  see  that  that  fol- 
lows as  a  necessary  or  logical  consequence.  The  two  sorts 
of  damage  are  separable :  the  one  is  pecuniary  loss  to  the 
estate  immediately  and  naturally  arising  out  of  the  accident ; 
the  other  is  personal  to  the  party  injured,  and  as  such  dies 
with  the  person.  I  do  not  see  that  there  is  any  valid  dis- 
tinction between  this  case  and  that  of  Potter  v.  Metropolitan 
District  Ry,  Co.  (*),  or  why  the  damage  to  the  estate,  that 
would  clearly  be  recoverable  if  the  injured  party  lived, 
should  be  the  less  recoverable  because  of  his  aeatn.  For 
these  reasons,  I  am  of  opinion  that  the  action  is  maintainable*. 
With  regard  to  the  distinction  between  the  two  classes  of 
damages,  it  was  contended  that  the  dJimages  in  respect  of 
the  testator's  inability  to  attend  to  business  were  too  remote 
within  the  rule  in  Hadley  v.  BcixendaZe  (').  The  decision 
there  was,  that  the  defendSints  in  an  action  of  contract  are 
only  to  be  liable  to  the  natural  consequences  flowing  directly 
from  their  breach  of  contract,  or  whicn  may  be  taken  to  have 
been  contemplated  by  the  parties.  It  would  be  impossible 
to  carry  on  the  aflfairs  of  life  if  a  contracting  party  were 
liable  in  respect  of  extraordinary  and  unknown  sources  of 
damage,  a  liability  for  which  the  consideration  given  might 
be  wholly  inadequate.  This  doctrine  might  be  applied  more 
plausibly  if  it  were  sought  to  recover  consequential  damages 
to  the  estate  arising  from  the  death,  but  what  is  here  sought 
to  be  recovered  is  tlie  immediate  injury  to  the  estate  caused 
in  the  testator's  lifetime  by  his  incapacity  to  attend  to  busi- 
ness, the  direct  result  of  the  accident.  Such  damages  may 
well  be  considered  as  being  within  the  contemplation  of  the 
defendants  when  they  entered  into  the  contract.  I  therefore 
think  that  both  sorts  of  damages  are  recoverable,  and  that 
this  rule  must  be  discharged. 

Denman,  J. :  I  am  of  the  same  opinion.  Whatever  may 
be  the  usual  form  of  action  in  such  cases,  it  is  quite  clear 
that  the  declaration  in  this  case  was  framed  in  contract. 
The  damage  alleged  was  damage  to  the  estate  of  the  testator, 
194]  and  at  the  trial  two  *heads  of  damage  were  shown : 
viz.,  £160  damage  in  respect  of  the  business,  which  it  was 
agreed  had  suffered  to  tnat  amount,  and  £40  medical  and 
other  expenses.  I  am  of  opinion  that  the  plaintiffs  are  enti- 
tled to  retain  the  verdict  for  the  full  amount  of  £200. 

The  first  question  was,  whether  the  action  can  be  main- 
tained at  all.  The  action  is  for  a  breach  of  contract  occurring 
in  the  lifetime  of  the  testator,  but  which  ultimately  caused 

{})  80  L.  T.  (N.S.),  '?65.  («)  9  Ex.,  841 ;  28  L.  J.  (Ex  ),  179. 
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his  death.  And  it  was  urged  that  the  case  fell  within  Lord 
Campbell's  Act,  that  the  only  action  that  could  be  brought 
was  under  that  act,  and  that  these  damages  could  not  be  re- 
covered as  damages  to  the  estate.  This  appears,  no  doubt, 
to  be  the  first  case  of  similar  damages  being  sued  for  in  an 
action  like  the  present,  but  there  is  considerable  authority 
for  holding  as  we  do. 

In  Williams  on  Executors,  vol.  1,  p.  798,  a  work  in  itself 
of  great  authority,  all  the  cases  on  the  subject  are  commented 
upon  and  the  law  is  stated  entirely  in  accordance  with  the 
dictum  of  Richardson,  J.,  in  Knights  v.  Quarles  (*).  It  is 
distinctly  laid  down  that  an  executor  may  recover  damages 
to  the  personal  estate  arising  out  of  a  contract,  though  an 
action  of  tort  might  have  been  brought  for  the  personal  in- 
jury, resulting  from  the  same  act  of  the  defendant,  before 
the  death  of  the  tefstator.  The  case  of  Alion  v.  MidlaivA 
My.  Co.  (*)  is  also  referred  to  in  a  note ;  and  it  is  clear  the 
learned  author,  who  was  a  judge  of  this  court,  when  that 
case  was  decided,  looked  upon  the  dictum  of  Willes,  J.,  in 
that  case  as  a  confirmation  of  the  opinion  of  Richardson,  J., 
in  Knights  v.  Qiiarles{').  He  proceeds,  however,  to  say 
that  the  rule  there  laid  down  must  be  taken  to  be  limited 
by  a  qualification  introduced  by  the  modern  decision  of 
Chamberlain  v.  Wilkinson (^\  viz.,  that  an  action  by  the  e^ 
ecutor  for  breach  of  contract  will  not  lie  where  the  damage 
is  purely  personal,  and  there  is  no  damage  to  the  estate.  In 
that  case  the  action  was  for  breach  of  promise  of  marriage, 
and  the  decision  turns  distinctly  on  tne  ground  that  there 
was  no  special  damage  stated  on  the  record,  and  so  the  exec- 
utor could  not  have  an  action  because  the  only  damages  re- 
coverable were  purely  personal.  Here,  the  damages  are  not 
personal  in  their  nature,  but  are  ^damages  to  the  es-  [195 
tate,  and  the  case  falls  therefore  within  the  rule  as  laid  down 
by  Sir  Edward  Vaughan  Williams,  and  not  the  exception. 
Again*  the  case  of  Potter  v.  Metropolitan  District  Ry.  Co.  (*), 
though  not  exactly  in  point,  is  to  some  extent  an  authority 
in  favor  of  the  view  we  take.  In  one  respect  it  was  a  stronger 
case,  for  it  was  doubtful  there  whether  the  declaration  was 
in  contract,  whereas  it  is  clearly  so  here.  There  the  wife  was 
the  person  to  whom  the  injury  was  done,  and  she  sued  as 
executrix  to  her  husband  who  had  died,  in  respect  of  the 
damage  to  the  personal  estate.  The  case  was  not^  therefore, 
one  of  personal  injury  ultimately  causing  death,  and  conse- 
quently is  not  on  all-iours  with  the  present.     The  principle, 

(')  2  B.  A  B.,  102.  (»)  2  M.  A  8.,  408. 

(*)  19  0.  B.  (N.S.),  218 ;  84  L.  J.  (C.P.),  292.     (*)  80  L.  T.  (N.S.),  766. 
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however,  of  the  decision  is  quite  consistent  with  our  judg' 
ment  in  this  case.  The  rule  to  enter  a  nonsuit  must  for  these 
reasons  be  discharced. 

Then,  it  being  admitted  that  if  the  action  lies  the  £40  can 
be  recovered,  the  only  question  that  remains  is,  whether  the 
£160  for  loss  of  business  can  be  recovered.  It  was  said  that 
the  rule  in  Hadley  v.  Bdxendale  (*)  prevents  this  amount  be- 
ing recovered.  I  do  not  think  so.  Every  plaintiff  is  entitled 
to  recover  the  damages  that  are  the  natural  consequence  of 
a  breach  of  a  contract.  I  apprehend  that  where  the  contract 
is  to  carry  a  particular  man,  A.  B.,  safely,  and  by  reason  of 
the  breach  ot  such  contract  A.  B.  is  personally  injured,  any 
damage  actually  caused^to  the  estate  of  A.  B.  by  his  conse- 
quent incapacity  to  attend  to  business  is  a  natural  conse- 
quence of  tne  breach  of  contract,  and  not  too  remote,  or  one 
which  the  defendants  could  say  that  they  did  not  contem- 
plate. The  case  is  essentially  dinerent  from  that  of  a  contract 
for  the  supply  of  a  chattel.  It  was  not  suggested  at  the  trial 
that  the  damage  in  question  had  not  actually  occurred,  or 
could  in  any  way  have  been  mitigated  by  hiring  a  substitute, 
or  otherwise.  It  appears  to  me,  therefore,  that  the  rule  must 
be  discharged  on  this  point  also. 

RvZe  discharged. 

•  Attorneys  for  plaintiffs  :  Johnson  &  WeatheraUs^  for 
Shippey. 

Attorneys  for  defendants :  ClarJce^  Woodcock  &  Ryland^ 
for  Oruridy  &  Co. 

Q)  9  Ex.,  841 ;  28  L.  J.  (Ex),  1Y9. 
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Indemnify — Implied  Contra^  of^Aet  done  hy  one  Perstm  at  another's  Heguett 
injurious  to  a  third  Party. 

The  plaintiffs  wore  in  possession  of  certain  trucks,  which  were  claimed  by  the  de- 
fendant, and  also  by  the  proprietors  of  the  K.  P.  Colliery.  A  correspondence  took 
place  between  the  plaintiffs  and  the  defendant,  in  which  the  plaintiffs  asked  for  an 
indemnity  if  they  should  deliver  up  the  trucks  to  the  defenaant.  The  defendant, 
without  ^ving  any  answer  as  to  the  indemnity,  wrote  requiring  the  plaintiffs  to  send 
the  trucks  back  to  him,  which  they  thereupon  did.  The  K.  P.  Colliery  proprietors 
then  brought  an  action  against  the  plaintiffs  for  conversion  of  the  trucks,  and  their 
claim  proving  well  founded,  the  plaintiffs  were  obliged  1r)  pay  a  sum  of  money,  in 
settlement  of  the  action,  whicli  they  sought  to  recover  from  the  defendant  upon  a 
contract  of  indemnity  : 

Heid,  following  the  doctrine  laid  down  in  Betis  v.  Oibbins  (2  Ad.  <fe  E.  57)  and  Top- 
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lis  y.  Orane  (6  Bing.  N.  C,  686),  that  there  was,  ander  the  circumstances  of  the  case, 
evidence  of  an  implied  promise  to  indemnify. 

The  principle  upon  which  in  such  cases  a  contract  of  indemnity  is  implied  is  not 
confined  to  cases  of  principal  and  agent,  or  employer  aiid  emplo^'ed. 

Declaration  in  substance  stated  that  the  plaintiffs  were 
in  possession  of  certain  trucks,  and  while  they  were  in  pos- 
session of  the  same  they  were  claimed  by  certain  persons 
carrying  on  business  under  the  style  of  the  Kiveton  Park 
Colliery  Company,  and,  thereupon,  in  consideration  that  the 

Jlaintiffs  would  refuse  to  deliver  the  trucks  to  the  Kiveton 
'ark  Colliery  Company  and  would  deliver  them  to  the  de- 
fendant, the  defendant  promised  to  indemnify  the  plaintiffs 
for  so  doing;  that  the  plaintiffs  did^so  refuse  to  deliver  the 
trucks  to  the  Kiveton  Park.  Colliery  Company,  and  did  de- 
liver them  to  the  defendant,  and  that  the  persons  so  carrying 
on  business  as  the  Kiveton  Park  CoUierj^  Company  after- 
wards brought  an  action  against  the  plaintiffs  for  refusing  to 
deliver  the  trucks  to  them,  and  the  plaintiffs  were  obliged  to 
pay  a  large  sum  of  money  to  prevent  further  proceedings  in 
the  action  and  for  costs,  and  that  all  conditions,  &c.,  were 
performed,  &c.,  yet  the  defendant  did  not  indemnify  the 
plaintiffs  in  respect  of  the  said  sum  of  money. 
2d  count,  for  money  paid. 

Pleas  {iriter  aUa\  denial  of  the  promise  and  never  indebted. 
Issue  thereon. 

*At  the  trial  the  facts  were  as  follows:  The  trucks  [197 
in  question  were  sent  to  a  colliery  of  which  the  plaintiffs 
were  owners.  While  there  thejr  were  claimed  by  one  Phil- 
lips, and  also  by  persons  carrying  on  business  as  the  Kive- 
ton Park  Colliery  Company,  who  claimed  to  have  purchased 
them  from  Phillips.  Phillips'  affairs  subsequently  became 
the  subject  of  proceedings  for  liquidation  by  way  of  arrange- 
ment, and  the  defendant,  who  was  appointed  receiver  under 
the  liquidation,  claimed  the  trucks. 

A  lengthy  correspondence  took  place  between  the  plain- 
tj|fs  and  defendant,  the  latter  demanding  the  trucks,  and  the 
former,  on  several  occasions,  asking  for  an  indemnity  if  they 
gave  up  the  trucks.  The  defendant,  in  answer  to  the  plain- 
tiffs' last  letter  requesting  an  indemnity,  replied,  giving  no 
express  answer  as  to  the  indemnity,  but  ordering  the  trucks 
to  be  immediately  filled  with  coal  and  sent  to  him.  The 
plaintiffs  then  sent  the  trucks  to  the  defendant.  The  Kive- 
ton Park  Colliery  proprietors  thereupon  brought  an  action 
of  trover  against  the  plaintiffs  for  conversion  of  the  trucks ; 
and  their  claim  proving  well  founded,  the  plaintiffs  were 
obliged  to  pay  a  sum  of  money  in  settlement  of  the  action, 
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which  they  now  sought  to  recover  from  the  defendant.  On 
these  facts  the  verdict  was  entered  for  the  plaintiffs  for  the 
amount  they  had  been  obliged  to  pay,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  on  the  ground 
that  there  was  no  evidence  of  a  promise  to  indemnify.  The 
court  to  draw  inferences  of  fact. 
A  rule  nisi  had  been  obtained  accordingly,  against  which 
Cave  showed  cause :  It  is  contended  that  where  the  plain- 
tiff has,  at  the  request  of  the  defendant,  delivered  up  to  the 
defendant  goods  belonging  to  a  third  jyarty,  the  plaintiff  is 
entitled  to  an  indemnity  in  respect  of  an  action  brought  by 
such  third  party  for  the  value  of  the  goods  so  delivered  up. 
It  is  a  general  principle  of  law  when  an  act  is  done  by  one 
person  at  the  request  of  another,  which  act  is  not  in  itself 
manifestly  tortious  to  the  knowledge  of  the  person  doing  it, 
and  such  act  turns  out  to  be  injurious  to  the  rights  of  a  third 
party,  the  person  doing  it  is  entitled  to  an  indemnity  from 
nim  who  requested  it  snould  be  done.  The  right  to  an  in- 
198]  demnity  does  not  depend  in  such  a  case  on  any  ♦spe- 
cial relation  iJetween  the  parties  such  as  that  of  principal  and 
agent.  Apart  from  any  such  principle,  there  is  sufBcient 
ground  for  inferring  a  promise  to  indemnify  in  the  present 
case  from  the  correspondence  between  the  parties.  [Ue  cited 
Betts  V.  Gibbins{')\  Toplis  v.  Orane(^)\  Adamson  v.  Jar- 
vis  (') ;  Hwnvphrm  v.  Praft(*).] 

J.  Brown^  Q.C.,  and  J.  W.  Mellor^  supported  the  rule: 
The  principle  relied  upon  by  the  plaintiffs  only  applies  as 
between  parties  standing  in  the  relation  of  principal  and 
agent,  and  employer  and  employed.  The  right  to  inaemnify 
in  such  cases  grows  out  of  the  contract  of  employment.  The 
authorities  cited  have  no  application  to  the  case  of  perfectly 
independent  parties,  between  whom  there  is  no  special  rela- 
tion arising  out  of  any  contract.  It  is  unreasonable  in  such 
a  case  to  imply  a  promise  to  indemnify  from  the  mere  fact 
that  a  party  claims  goods  to  which  he  conceives  himself  en- 
titled. If  in  such  a  case  the  party  claiming  the  ^oods  e^ 
pressly  refuses  to  indemnify,  a  promise  to  indemnify  coufli 
not  be  implied.  The  utmost  the  authorities  establish  is,  that 
if  the  plaintiff  gives  up  the  goods  under  circumstances  which 

i'ustify  him  in  supposing  that  he  is  to  be  indemnified  he  will, 
>e  entitled  to  an  indemnity.  Here  the  proper  construction 
of  the  correspondence  is  that  the  defendant  expressly  re- 
fused an  indemnity,  or,  at  all  events,  that  the  plaintiffs  were 
not  entitled  to  assume  that  he  would  give  one.    The  only 

D  2  Ad.  A  E..  57.  (»)  4  Bing.,  66. 

(*)  6  Bing.  N.  C,  636.  (*)  5  Bli.  (N.S.),  154. 
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authority  cited  which  was  not  a  case  of  agency  is  Humphrys 
V.  PraU{').    But  there  the  defendant  represented  to  the 

Slaintiff,  the  sheriff,  that  the  goods  belonged  to  the  execution 
ebtor,  and  so  took  on  himself  the  resi)onsibility  in  case  they 
turned  out  not  to  do  so.  [They  also  cited  Story  on  Agency, 
s.  339.  J 

Brett,  J. :  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  court  is  not  entitled  to  enter  a  nonsuit  if  there 
was  reasonable  evidence  for  the  jury  of  a  contract  to  in- 
demnify. It  is  clear  from  the  correspondence  that  the  plain- 
tiffs delivered  these  trucks  to  the  defendant  upon  the  re- 
yxest  of  the  defendant,  and  it  is  also  clear  that  they  belonged 
in  truth  to  the  Kiveton  Park  Colliery  *Company,  who  [199 
have  made  the  plaintiffs  answerable  for  such  delivery.  Un- 
dpr  these  circumstances,  does  there  arise  an  implied  promise 
by  the  defendant  to  indemnify  the  plaintiffs  ?  In  Adamson 
V.  Jarvis  (')  the  declaration  was  in  case,  and  stated  the  facts 
which  had  arisen,  and  they  were  these :  The  plaintiff  was 
an  auctioneer,  and  the  defendant  had  directed  him  as  such 
auctioneer  to  sell  certain  cattle.  The  plaintiff  did  thereupon 
sell  them,  and  it  turned  out  that  they  did  not  belong  to  the 
defendant,  but  to  another  person.  The  owner  having  made 
the  plaintiff  responsible,  the  plaintiff  sued  the  defendant  in 
case  for  an  indemnity.  The  court  there  held  that  there  was 
evidence  on  these  facts  from  which  the  jury  might  say  that 
the  plaintiff,  having  acted  on  the  request  of  the  defen- 
dant, was  entitled  to  assume  that  if  what  he  did  turned  out 
to  be  wrongful  as  against  a  third  party,  he  would  be  indem- 
nified by  the  defendant.  In  this  case  the  plaintiff  was  the 
defendant's  agent.  In  Humphrys  v.  Pratt  (*)  the  plaintiff 
was  the  sheriff  to  whom  the  defendant  had  given  a  fl.  fa,  to 
execute.  If  he  had  executed  it  on  cattle  as  belonging  to  the 
execution  debtor  without  more,  he  could  not  have  claimed 
indemnity,  but  the  defendant  pointed  out  to  him  the  par- 
ticular cattle  as  being  the  debtor's.  The  House  of  Lords 
hel(i  that  an  indemnity  might  be  implied.  In  neither  of 
these  cases  is  it  stated  tnat  the  plaintirf  at  the  time  he  com- 
mitted the  tortious  act  knew  of  any  claim  by  a  third  person, 
nor  was  any  such  fact  relied  on  in' the  judgments.  The  im- 
j)lication  is  not  made  to  rest  on  the  fact  oi  the  plaintiff' s  being 
an  agent,  or  on  notice  of  the  third  party's  claim,  but  merely 
on  the  fact  of  the  plaintiff  having  done  an  act  at  the  request 
of  the  defendant  which  was  not  manifestly  illegal  or  tortious 
to  his  knowledge,  but  which  exposed  him  to  an  action.  After 
those  cases  came  that  of  Beits  v.  Oibbinsi^).    There  the 

(')  5  BIL  (N.S.),  154.  («)  4  Bing.,  6C.  (»)  2  Ad.  A  E.,  57. 
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plaintiff  had  delivered  to  the  defendant  at  his  request  cer- 
tain goods  which  belonged  to  a  third  party.  There  again  it 
was  lield  that  a  promise  to  indemnify  might  be  implied,  and 
this  decision  was  not  put  on  the  ground  of  agency.  After 
the  judgment  in  Betts  v.  Oibbins{'\  which,  following  the 
200]  two  former  cases,  laid  *down  tne  principle  upon  which 
the  implication  of  an  indemnity  arises  in  the  broadest  terms, 
there  came  the  case  of  Toplis  v.  Orane  ('),  in  which  Tindal, 
C. J.,  one  of  the  most  careful  expositors  of  law  ever  known, 
laid  down  the  proposition  on  the  subject  in  these  terms : 
"We  think  this  evidence  brings  the  case  before  us  within 
the  principle  laid  down  in  Betis  v.  Oihbins  (*),  that  when  an 
act  nas  been  done  by  the  plaintiff  under  the  express  direc- 
tions of  the  defendant  which  occasions  an  injury  to  the  rights 
of  third  persons,  yet  if  such  an  act  is  not  apparently  illegal 
in  itself,  but  is  done  honestly  and  bona  fide  in  compliance 
with  the  defendant's  directions,  he  shall  be  bound  to  indem- 
nify the  plaintiff  against  the  consequences  thereof."  It  is 
urged  on  the  part  of  the  defendant  that  there  is  no  authority 
for  such  an  indemnity  except  in  the  case  of  agents.  But  in 
none  of  these  cases,  as  I  have  observed,  was  the  fact  of 
agency  relied  on.  Unless,  therefore,  the  correspondence 
here  is  conclusive  to  show  that  the  plaintiffs  did  not  rely  on 
an  indemnity  from  the  defendant,  it  seems  to  me  that  the 
other  facts  in  the  case  are  evidence  on  which  the  jury  might 
find  an  implied  promise  to  indemnify.  It  was  argued  that 
the  correspondence  was  conclusive  to  show  that  the  plaintiffs 
did  not  rely  on  an  indemnity.  It  seems  to  me  that  so  far 
from  this  being  so,  if  the  case  stood  on  the  construction  of 
the  correspondence  alone,  the  jury  might  have  implied  from 
it  a  promise  to  indemnify  the  plaintiffs  if  they  would  de- 
liver up  the  wagons.  The  correspondence  shows  that  the 
plaintius  for  a  long  time  were  hesitating  whether  to  give  up 
the  wagons,  and  gave  the  defendant  notice  that  if  they  did 
they  should  look  to  him  to  hold  them  harmless.  The  defen- 
dant avoided  answering  such  notice  definitely ;  and  even- 
tually, without  saying  whether  he  would  give  an  express 
indemnity  or  not,  made  a  request  to  the  plaintiffs  to  send  the' 
wagons,  which  the  plaintiffs  complied  with.  From  these 
letters  I  think  the  jury  might  well  have  found  that  the  plain- 
tiffs were  justified  in  believing,  and  did  believe,  that  the 
defendant  would  indemnify  them  if  thejr  incurred  liability. 
It  is  not  necessary,  however,  in  my  opinion,  to  determine 
more  than  that  the  correspondence  did  not  conclusively  show 
201]  that  the  plaintiffs  were  not  relying  on  an  *indemnity. 

*  (»)  2  Ad.  &  E.,  67.  (*)  6  Bing.  N.  C,  636. 
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For  these  reasons  I  think  the  argument  for  the  defendant 
has  failed,  and  that  the  judge  could  not  have  nonsuited  the 
plaintiffs. 

Grove,  J.:  I  am  of  the  same  opinion.  The  plaintiff's 
counsel  cited  four  cases  in  support  of  the  proposition  that 
either  the  law  inferred,  or  the  jurv  might  find  upon  the  facts 
proved,  an  implied  promise  on  tne  part  of  the  defendant  to 
indemnify  the  plaintiffs.  Now  these  oases  seem  to  me  to 
make  out  the  proposition,  at  all  events,  that  the  jury  might 
infer  such  a  promise.  The  passages  cited  from  Belts  v.  Oib- 
bins(^\  and  Toplis  v.  Orane(^\  are  very  explicit  to  the 
effect  that  when  acts  are  done  by  one  person  at  the  recjuest 
of  another,  which  are  not  apparently  illegal,  a  promise  to 
indemnify  may  be  inferred.  The  counsel  for  thg  defendant 
did  not  dispute  the  correctness  of  these  decisions,  but  urged 
that  in  three  out  of  the  four  the  case  was  one  of  principal 
and  agent,  or  employer  and  employed,  and  that  the  expres- 
sions used  in  the  judgment,  having  prima  facie  a  wider  ap- 
plication, must  be  limited  to  such  cases. 

In  some  cases,  no  doubt,  a  general  proposition  stated  in  a 
iudgment  must  be  limited  by  reference  to  the  subject-matter, 
but  that  is  where  the  proposition  would  be  obviously  unrea- 
sonable unless  so  limited.  I  do  not  find  that  in  these  cases 
there  is  anything  to  show  that  the  expressions  must  be  lim- 
ited to  the  case  of  agency.  I  should  hesitate  to  say  that  in 
cases  of  this  sort  it  can  be  an  absolute  proposition  of  law 
that  the  party  making  the  request  is  bound  to  indemnify. 
Whether  there  is  such  an  obligation  must  greatly  depend 
on  the  circumstances  of  each  individual  case,  the  effect  of 
which  seems  to  be  for  the  jury  to  determine.  All  I  wish  to 
be  considered  as  deciding 'is  that  in  the  present  case  there 
was  reasonable  evidence  for  the  jury  of  an  implied  contract 
of  indemnity.  The  case  turns  in  great  measure  on  the  cor- 
respondence, the  substance  of  which  is  as  follows :  The  de- 
fendant claims  the  trucks,  which  are  also  claimed  by  the 
Kiveton  Park  Colliery  Company.  It  has  been  urged  that 
the  plaintiffs  had  greater  means  of  knowledge  as  to  the  own- 
ership of  the  trucks  than  the  defendant.  *I  cannot  [202 
see  any  reason  why  this  should  be  assumed  to  be  so ;  priTna 
facie  the  trustee  who  represented  the  person  formerly  their 
owner  should  have  known  more  about  tHem  than  the  plain- 
tiffs, to  whose  colliery  they  were  sent  to  be  filled.  Hiese 
conflicting  claims  being  made  to  the  trucks,  the  plaintiffs 
state  that  they  do  not  like  giving  them  up  without  an  in- 
demnity.    They  state  this  in  several  letters,  but  the  defen- 

(•)  2  Ad.  &  E.,  57.  O  6  Bing.  N.  C,  635. 
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dant  does  not  reply  explicitly,  but  ultimately  he  sends  a 
letter,  which  may  be  more  appropriately  termed  an  order 
than  a  request,  to  send  the  wagons  back.  Is  it  not  a  ques- 
tion, for  the  jury  whether,  when  the  defendant  thus  some- 
what peremptorily  ordered  the  wagons  to  be  returned,  he 
did  not  impliedly  assent  to  the  plaintiffs'  request  for  an  in- 
demnity ?  He  certainly  did  not  express  dissent  in  any  way, 
and  it  does  not  appear  altogether  unreasonable  to  say  that 
the  plaintiffs  were  entitled  to  infer  from  the  correspondence^ 
coupled  with  the  facts,  that  he  assented.  With  regard  to 
the  effect  of  the  previous  claim  by  the  Kiveton  Park  Colliery 
Company,  it  seems  to  me  to  cut  both  ways.  It  may  be 
urged,  on  the  one  hand,  that  the  plaintiffs  having  notice, 
acted- with  their  eyes  open,  and  were  not  entitled  to  rely  on 
the  defendant's  assertion  of  right  to  the  property;  on  the 
other  hand,  the  4^tendant  having  ordered  the  goods  to  be 
sent  to  him,  with  notice  that  they  were  claimed  by  another, 
acted  with  knowledge  of  the  risk  that  the  plaintiffs  incurred. 
And  this  may  perhaps  be  said  to  make  it  more  reasonable  to 
infer  a  promise  to  indemnify  against  him.  On  the  whole,  I 
am  clearly  of  opinion  that  there  was  ample  evidence  to  sup- 
port the  finding  of  the  jury,  and  that  we  cannot  therefore 
enter  a  nonsuit. 

Rule  discharged. 

Attorneys  for  plaintiffs :  Power.  Andrew  &  Wood. 
Attorneys  for  defendant :  Linklaters  &  Co. 

The  principal  case   mast   certainly  But  if  an  agent  or  employe  do  aa 

commend  itself  to  the  sense  of  justice  act  not  within  his  principal's  directions, 

of  courts  and  the  bar.     It  is  well  sus-  no  promise  to  indemnify  him  will  be 

tained  by  authority  :  BetU  v.  Qvbbins,  implied  :  Harvey  v.  Rochester ,  35  Barb., 

2  Ad.  &  Ellis,  57,  29  Eng.  Com.  Law  ;  177. 

SauUpaw  v.  LouisviUe,  etc. ,  1   Tenn.  For  the  principal  or  employe  is  not 

Chy.  (Cooper),  8.  liable  :  IlUtUird  v.  RicJiard^n,  3  Gray, 

An  accent  may  maintain  an  action  349. 

against  Lis  principal  for  indemnity  up-  In  Bailey  v.  Bossing,  28  Conn. ,  455, 

on  an  implied  promise  to  indemnify  the  court  said ''The  rule  that  there  can. 

him  against  loss  for  innocently  and  in  be  no  contribution  among  wrongdoers, 

good  faith  executing  his  orders  :  AUare  has    so  many  exceptions  that  it  can 

Ouland,  2  John.'s  Cases,  52  ;  Turner  v.  hardly  with  propriety  be  called  a  gen- 

Jones,  1  Lansing,  147  ;  Ilowe  v.  Buffalo ,  eral  rule.     It  applies  properly  only  to 

etc.,  38  Barb.,  124,  37  N.  Y.,  297  ;  Cos-  cases  where  there  has  been  an  inten- 

tie  V.  Noyes,  14  N.  Y.,  332  ;  Saulspaw  Honal  violation  of  law,  or  where  the 

V.  Louistyille,  etc.,  1  Tenn.  Chy.  (Cooper),  wrongdoer  is  presumed  to  have  known 

8  ;  WaMace  v.  Gilchrist,  24  IJpper  Can-  that  the  act  was  unlawful.     It  was  ac- 

ada  C.  P. ,  40.  cordingly  held  that  one  of  three  part- 

A  city  cannot  indemnify  a  public  of-  ners  who  had  paid  a  judgment  against 
ficer  against  the  consequences  of  en-  the  three  for  an  injury  negligently  in- 
forcing  a  by-law  for  the  benefit  of  iiicted  upon  a  passenger  in  a  stage 
individuals  :  It  may  for  the  discharge  coach,  was  entitled  to  contribution 
in  good  faith  of  his  official  duty  :  Gnig-  from  his  copartners. 
ory  v.  City  of  Bridjport,  41  Conn.,  70. 
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See  also  WaUace  v.  Gilchrist,  24  Up- 
per  Canada  C.  P.,  40. 

Where  the  object  is  apparently  in 
furtherance  of  justice  and  in  the  exer- 
cise of  a  right,  and  the  means  are  not 
in  themselves  criminal,  and  not  known 
to  the  person  employed  to  be  wrongful 
to  a  third  person,  a  contract  to  save 
harmless,  one  who  from  good  motives 
did  an  act  for  his  employer,  which,  con-r 
trary  to  his  expectation,  happened  to 
be  an  injury  to  a  third  person,  will  be 
enforced  :  Ii>es  v.  Jones,  3  Iredell  (Law), 
638;  Wallace  v.  OUchrist,  24  Upper 
Canada,  40. 

Where  one  was  employed,  under  a 
promise  of  indenmity,  to  do  an  act 
which  turned  out  to  be  a  trespass  on 
another's  property,  and  the  employer 
and  person  employed  were  both  sued, 
but  the  jury  found  the  former  not 
guilty,  and  assessed  damages  against 
the  latter;  Held  that  the  verdict  did 
not  conclude  the  person  employed,  in  a 
suit  by  him  on  the  promise  of  indemni- 
ty, from  showing  the  true  state  of  the 
facts  and  the  liability  of  the  defendant: 
Ices  V.  JoneSt  3  Iredell  (Law),  538. 

The  reason  of  the  latter  case  is  that 
co-defendants  have  no  right  to  delay  a 
plaintiff  even  as  to  their  equities  as  be- 
tween themselves,  and  that  consequent- 
ly a  judgment  does  not  conclude  de- 
fendants as  to  their  rights  inter  se : 
King  v.  Whittaker,  44  N.  Y. ,  505  ;  Qarn- 
sty  V.  KnightSy  1  N.Y.  Supreme  Ct.  R., 
iidy,  affirmed  by  Court  of  Appeals, 
April  20,  1875  ;  Smart  v.  Bement,  3 
Reyes,  241 ;  Fanner's  Loan,  etc.,  v. 
JSevmour,  9  Paige,  539  ;  Decker  v.  Jud- 
son,  16  N.  Y.,  439,  449  ;  Hayt  v.  Mar- 
tetufc,  16  N.  Y.,  234,  235  ;  WoiX^ate  v. 
Fleet,  9  Abb.  Prac,  238,  240  ;  Freeman 
on  Judgments  (2d  ed.),  §  227  ;  Miller  v. 
Case,  Clarke's  Chy.,  395 ;  Stephens  v. 
JlaU,  2  Robertson,  670 ;  2  Barb.  Chy. 
Prac. ,  180  ;  Woodworth  v.  BeUoics,  4 
How.  Prac,  24. 

But  see  Equity  Draftsman,  823  note. 

Though  in  order  to  work  out  his 
equity  against  a  co-defendant,  a  defend- 
ant may  interpose  a  claim  to  have  the 
plaintiff  transfer  to  him  the  cause  of 
action  :  Bank  v.  Hunter,  4  Bosw.,  640; 
2  Barb.  Chy.  Prac.,  180. 

This  may  be  done  instead  of  filing  a 
cross  bill  :  Moak's  Van  Sant.  PI.,  635  ; 
Story's  Eii.  PI.,  §  ^92;  Bogardus  v. 
rarkcr,  7  How.  Prac,  305. 


The  law  will  not  raise  an  implied 
promise  to  indemnify  a  party — even  an 
agent — for  committing  a  known  tres- 
pass or  illegal  act :  St,  John  v.  8t. 
John's  Church,  15  Barb.,  346  ;  Castle  v. 
Noyes,  14N.Y.,  332. 

iSor  is  an  express  indemnity  against 
a  known  trespass  or  illegal  act  valid : 
St.  John  V.  St.  John's  Church,  15  Barb., 
348;  Castle  v.  Noyes,  14  N.  Y.,  332; 
Stone  V.  Hooker,  9  Cowen,  154  ;  Shack- 
ell  V.  Rosier,  2  Bingham's  N.  C,  634, 
29  Eng.  Com.  Law  Rep. ;  Ines  v.  Jones, 
3  Iredell  (Law),  538  ;  1  Pars,  on  Cont. 
(6th  ed.),  37;  1  Waterman  on  Tres- 
pass, §§  29-31  ;  1  Hilliard  on  Torts  (4th 
ed.),  188,  note. 

So  an  indemnity  against  damages  for 
a  libel  is  invalid,  though  given  after  the 
publication  of  the  libel,  in  consideration 
that  the  publisher  will  not  disclose  the 
name  of  the  writer  on  its  being  de- 
manded by  the  victim  of  the  article : 
Atkins  V.  Johnson,  43  Vermont,  78. 

The  law  will  raise  an  implied  prom- 
ise of  indemnity  for  an  act  done  in  good 
faith  or  without  knowledge  of  its 
wrongful  character  at  the  instance  of 
the  defendant :  Howe  v.  Buffalo,  etc., 
38  Barb.,  124,  37  N,Y.,  297  \  'rurn&r  v. 
Jones,  1  Lansing,  149  ;  ^.  John  v.  St. 
John's  Church,  15  Barb.,  346  ;  Castle  v. 
Noyes,  14  N.  Y.,  332  ;  2'oplis  v.  Orane, 
5  Bingham's  N.  C„  636,  35  Eng.  Com. 
Law  ;  Adamson  v.  Jarvis.  4  Bing.,  66; 
Wallace  v.  Gilchrist^  24  Upper  Canada 
C.  P.,  40;  Coventry  v.  Barton,  17  Johns., 
142 ;  1  Waterman  on  Trespass,  g§  29- 
31 ;  Saulspaw  y.  LouismUe,  etc. ,  1  Ten- 
nessee Chy.  (Cooper),  8, 

So  where  the  illegality  is  doubtful : 
Betts  v.  GibMns,  2  Adolphus  &  Ellis, 
57  ;  1  Parson  on  Cont.,  (6th  ed.),  87. 

And  an  express  promise  to  indemnify 
subh  a  person  against  such  an  act  is 
valid :  Stone  v.  Hookcf,  9  Cowen,  154. 

If  one  of  two  joint  wrongdoers  pay 
an  entire  judgment  against  them,  he 
can  have  no  action  against,  his  co-defen- 
dant for  contribution  :  A.  John  v.  St. 
John's  Church,  15  Barb.,  348 ;  1  Pars, 
on  Cont.  (6th  ed.),  37,  note ;  1  Water- 


man on  Trespass,  §§  29-31. 


But  see  Btll  v 


84. 


.  §§  29-3 
.   \[ralsh, 


7  California, 


Though  a  city  against  which  a  re- 
covery has  been  had  for  injuries  sus- 
tained by  falling  into  an  excavation,  is 
not  a  joint  wrongdoer  as  against  the 
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person  causing  the  excavation  :  Oit]/  of  law  may  not  support  an  action  to  en- 

Chicago  v.  Roibbins,  2  Black.,  418,   2  force  contribution  where  the  payments 

Am.  Law  Reg.,  N.  S.,  629,  overruling  have  been  unequal ;  neither  will  equity 

Scammon  v.  vity  of  Chicago^  25  Illinois,  lend  its  aid  to  prevent  the  execution 

424,  in  part.  of  a  legal  arrangement  which  secures 

Nor  is  a  city  as  against  a  railway  equality  of  contribution, 
company  which  was  bound  to  keep  Where  one  wrong;doer  had  procured 
snow  and  ice  from  accumulating  on  its  an  assignment  to  a  third  person  of  the 
track,  but  did  not  do  so,  in  consequence  judgment  against  both,  held  that  equi- 
of  which  a  traveller  was  injur^  and  ty  would  not  deprive  the  defendant 
recovered  of  the  city  :  CUy  of  Troy  v.  who  had  procured  such  transfer  of  any 
.  Troyy  etc.yS  Lansing,  270,  49  N.Y.,  657.  advantage  resulting  from  such  assign- 
In  Tennessee  it  has  been  held  that  ment :  SatUspaw  v.  Louisville,  ete^  X 
equal  contribution  among  tort  feasors  Tenn.  Chy.  (Cooper),  8. 
is  not  inequitable,  and,  although  the 


[Law  Reports,  10  Common  Pleas,  249.] 
•  Jan.  19,  1875. 

249]  *CiiEETUAM  V.  The  Mayor,  Ac,  of  the  City  op 

Manchester. 

CowttrucHon  of  MancJiegter  Improvemeni  Act,  30  Vicl.  c.  xxzvi.,  9.  38 — Dartgerous 
Buildinga — Conclwivenesa  of  Certificate  of  City  Surveyor — EcUif  cation  by  Corpora- 
tion of  Acta  of  its  Officers — Sufficiency  of  Notice,  . 

The  38th  section  of  the^  Manchester  Improvement  Act,  80  Vict.  c.  xxxvi.,  enacts 
that,  ••  if  the  surveyor  of  the  city,  or,  in  his  absence,  any  other  duly  Qualified  sur- 
veyor, shall  certify  in  writing  that  there  is  imminent  danger  from  any  Duilding,  the 
corporation  shall  and  may,  without  any  presentment,  notice,  or  other  formality, 
cause  the  same  to  be  taken  down  either  wliolly  or  in  part,  or  to  be  repaired  or  secured 
in  such  manner  as  the  corporation  shall  think  requisite ;"  and  by  s.  89  the  expenses 
incurred  are  recoverable  from  the  owner. 

The  city  surveyor  having  certified  that  there  was  imminent  danger  from  a  building 
of  which  the  plaintiif  was  tne  owner  and  occupier,  the  town-clerx,  assuming  to  act 
on  behalf  of  the  corporation,  issued  a  direction  to  the  surveyor  "  to  cause  the  build- 
ing mentioned  in  his  certificate  to  be  taken  down  or  repaired  in  such  manner  as  he 
should  think  requisite."  The  surveyor  thereupon  employed  a  builder  to  take  down 
and  rebuild  certain  parts  of  the  building,  who  was  paid  by  the  corporation  for  so  do- 
ing :  and  the  corporation  afterwards  recovered  tlie  amount  from  the  plaintiff: 

Held,  that  the  certificate  of  the  surveyor  was  conclusive,  and  could  not  be.  questioned 
in  an  action  to  recover  back  the  money  so  paid. 

Held,  also,  that  the  acts  of  the  surveyor,  authenticated  by  the  town-clerk,  were  the 
acts  of  the  corporation ;  or  that,  at  all  events,  they  were  ratified  and  adopted  by  theui 
so  as  to  justify  what  was  done  under  the  certificate. 

The  certificate  and  notice  referred  generally  to  the  "  building,"  No.  95  Market 
Street :  the  premises  dealt  with  consisted,  besides  No.  96  Market  Street,  of  other 
premises  adjoining  thereto,  being  No.  2  Palace  Street,  for  which  the  plaintiff  was 
separately  rated,  but  connected  therewith  by  internal  communications,  and  occupied 
therewith  by  him  as  one  set  of  business  premises : 

Held,  that  the  description  in  the  certificate  and  notice  was  sufficient  to  cover  both 
sets  of  premises. 

This  was  an  action  brought  to  recover  damages  for  injury 
alleged  by  the  plaintiff  to  have  been  caused  to  his  possessorv 
and  reversionavy  interest  in  certain  houses  and  stops,  witli 
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their  fixtures,  being  Nos.  95,  97,  and  99  Market  Street, 
Manchester,  and  to  his  stock-in-trade  and  furniture  in  No.  95, 
by  acts  done  by  the  defendants  in  alleged  execution  of  pow- 
ers given  to  them  by  two  acts  of  Parliament  of  7  &  8  Vict. 
c.  xT.,  intituled  "An  act  for  the  good  government  and  police 
regulation  of  the  borough  of  Manchester,"  and  called  here- 
after "The  Manchester  Police  Act,  1844,"  and  by  "The 
Manchester  Corporation  Waterworks  and  Improvement  Act, 
1867,"  30  Vict.  c.  xxxvi. 

*The  pleadings  and  particulars  were  appended  to  [250 
the  case.  The  latter  contained,  amongst  other  things,  a 
claim  for  damage  to  "books,  papers,  envelopes,  stationery, 
and  other  goods,  machinery,  and  utensils  damaged  or  lost," 
as  being  goods  belonging  to  the  plaintiffs  trade  and  busi- 
ness in  the  house^and  shop  No.  95,  and  also  for  fixtures  in  a 
room  called  "  the  ruling  room,"  and  in  a  c^llar  called  "the 
ink  cellar,"  and  also  for  building  materials  destroyed,  in 
No.  95. 

The  cause  came  on  for  trial  before  Willes,  J.,  at  the  Sum- 
mer Assizes  at  Manchester  in  1872,  when  a  verdict  was  taken 
by  consent  for  the  damages  in  the  declaration,  subject  to  a 
case  to  be  stated  by  an  arbitrator,  who  was  to  assess  the  dam- 
ages before  or  after  the  decision  of  the  court.  The  case  stated 
was  substantially  as  follows : 

1.  The  plaintiff  is  a  wholesale  stationer,  and,  before  and  at 
the  times  of  the  acts  of  the  defendants  hereinafter  mentioned 
in  regard  to  th^m  respectively,  was  possessed  of  three  houses 
and  shops  situate  togethei"  in  a  block  in  Market  Street,  Man- 
chester, being  respectively  Nos.  95,  97  and  99,  Market  Street. 
He  occupied  No.  95  for  the  purposes  of  his  business,  and 
had  thereon  at  the  times  aforesaid  a  stock  of  stationery  and 
other  goods.  He  occupied  also  certain  parts  of  Nos.  97  and 
99.  He  had  j)reviously  let  the  ground  floors  of  Nos.  97 
and  99  respectively  to  tenants  as  shops ;  and  at  the  times 
of  the  acts  of  the  defendants  hereafter  mentioned  in  re- 
gard to  Nos.  97  and  99,  the  tenants  occupied  these  shops 
together  with  the  parts  of  Nos.  97  ajid  99  not  occupied  by 
the  plaintiff. 

2.  The  defendants  are  the  mayor,  &c.,  of  Manchester ;  and 
they  possess  certain  powers  for  the  government  and  regula- 
tion of  that  city  under  the  two  acts  above  referred  to.  The 
following  are  the  sections  of  these  acts  chiefly  relied  on  by 
the  plaintiff  and  defendants  respectively : 

Sect.  1  of  the  Manchester  Police  Act,  1844,  enacts  that  the 
mayor,  aldermen,  and  burgesses  of  the  council  of  the  bo- 
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rough  shall  be  and  they  are  hereby  empowered  to  carry  the  . 
act  and  the  several  powers  thereof  into  execution. 

Sect.  2  enacts  that,  ''for  the  more  conveniently  carrying 
this  act  and  the  several  powers  thereof  into  execution,  it 
shall  be  lawful  for  the  council  and  they  are  hereby  empow- 
ered to  appoint  out  of  their  body  from  time  to  time  one  or 
more  committee  or  committees,  consisting  of  such  number 
251]  of  persons  as  they  *may  think  fit,  to  manage  and 
transact  all  or  any  of  the  matters  or  purposes  which  they  the 
council  are  hereby  directed  or  authorized  to  do,  execute,  or 
perform,  which  committee  or  committees  shall  have  such  or 
80  many  of  the  powers  and  authorities  and  discretion  by  this 
act  given  to  and  reposed  in  the  council  as  the  council  shall 
think  fit  or  proper  to  delegate  to  such  committee  or  com- 
mittees." 

Sect.  13.  *'That  every  summons,  demand,  or  notice,  or 
other  such  document  under  this  act,  may  be  in  writing  or 
print,  or  partly  in  writing  and  partly  in  print ;  and,  if  the  same 
be  required  to  be  given  or  authenticated  by  the  mayor,  al- 
dermen, and  burgesses,  or  by  the  council,  the  signature 
thereof  by  the  town-clerk  shall  be  a  sufficient  signature  or 
authentication." 

Sect.  58.  ''And  whereas  it  frequently  happens  that  houses 
and  other  buildings  and  walls  are,  either  from  litigated  titles 
thereto,  or  the  obstinacy,  neglect,  or  poverty  of  the  owners 
thereof,  or  of  the  parties  interested  therein,  in  so  ruinous  a  con- 
dition that  passengers  passing  by  are  in  dangQr  of  their  lives 
or  of  some  bodily  harm  from  the  falling  thereof,  or  of  bricks, 
stones,  or  timber,  or  other  materials  or  rubbish  therefrom  j 
and  it  also  frequently  happens  that  houses  and  other  build- 
ings erecting  or  repairing,  or  the  foundations  of  the  same, 
are  not  sufficiently  fenced  or  guarded  from  the  street  so  as 
to  insure  safety  to  the  passengers :  Be  it  therefore  enacted 
that  it  shall  be  lawful  for  any  two  justices  to  order  and  di- 
rect any  house  or  building  or  wall  therein,  which,  upon 
view  of  the  same  by  the  said  justices,  may  appear  to  be  in  a 
ruinous  or  dangerous  state,  to  be  properly  fenced  and  guarded 
from  the  street  by  a  proper  and  sufficient  hoard  or  fence,  by 
and  at  the  expense  of  the  mayor,  &c.,  until  the  said  prem- 
ises shall  be  regularly  and  lawfully  proceeded  against  by 
J)resentment  of  the  grand  jury  at  the  sessions  to  be  held 
or  the  borough,  and  taken  dowii  or  repaired  ;  and  the  own- 
ers of  such  houses,  buildings,  or  walls  shall  reimburse  and 
pay  the  expenses  incurred  by  the  mayor,  &c.,  in  fixing  or 
putting  up  every  such  hoard  or  fence  which  shall  be  so  or- 
dered and  directed  by  such  justices ;  and  the  amount  of  the 
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said  expenses  sliall  and  may  be  recovered  in  like  manner  as 
penalties  are  recovei-able  by  this  act:"  see  ss.  247,  248. 

Sect.  59.  "That,  if  any  presentment  shall  be  made  by  the 
grand  jury  at  any  court  of  general  or  quarter  sessions,  or  if 
any  four  or  more  householders  living  near  any  house  or 
other  building  or  wall  which  may  be  in  a  ruinous  or  danger- 
ous condition,  shall,  by  writing  under  their  hands,  present 
to  the  council  that  such  house  or  building  or  wall  is  in  such 
ruinous  or  dangerous  condition,  the  council,  on  notice  of 
such  presentment,  shall  cause  a  survey  of  the  said  house  or 
building  or  wall  to  be  made  with  all  convenient  speed  by 
the  surveyor  of  the  council ;  and,  if  such  surveyor  shall  find 
that  the  said  house  or  building  or  wall  is  dangerous  or 
ruinous,  he  shall  immediately  cause  a  proper  hoard  or  fence 
to  be  put  up,  and  shall  cause  notice  in  writing  to  be  given 
to  the  owner  or  other  person  interested  therein,  if  such 
owner  or  other  person  interested  can  be  ascertained  and 
found  in  the  borough,  and,  if  not,  to  be  left  at  or  fixed  upon 
the  premises,  re(ji>iring  him  to  take  down,  secure,  or  repair 
such  house  or  building  or  wall  within  the  space  of  twenty  days 
then  next  ensuing ;  and,  if  such  owner  or  other  person  inter- 
ested shall  not  begin  to  repair,  take  down,  or  secure  the 
house  or  building  or  wall  within  the  said  space  of  twenty  days 
after  such  notice,  and  complete  such  repairs  or  taking  down 
or  securing  as  speedily  as  the  nature  of  the  case  will  admit, 
then  the  council  shall  cause  such  house  or  building  or  wall,  or 
so  much  thereof  as  shall  be  in  such  ruinous  or  dangerous 
condition,  to  be  taken  down,  repaired  or  secured  in  such  man- 
ner as  shall  from  time  to  time  be  thought  requisite." 

«Sect.  280.  ''The  word  'building'  shall  extend  to  [252 
and  comprise  all  buildings  and  structures  of  what  nature 
and  kind  soever,  and  every  part  of  such  building." 

Sect.  4  of  the  Manchester.  Corporation  Waterworks  and 
Improvement  Act,  1847,  enacts  that  "  the  corporation  by  the 
council  are  hereby  empowered  to  carry  this  act  and  the  sev- 
eral powers  thereof  into  execution." 

Sect.  6.  "Any  summons,  demand,  or  notice,  or  other  such 
document  under  this  act,  may  be  in  writing  or  print,  or  partly 
in  writing  or  print;  and,  if  the  same  require  authentication 
by  the  corporation,  the  signature  of  the  town-clerk  thereto 
shall  be  a  sufficient  authentication." 

Sect.  38.  "In  addition  to  the  powers  conferred  by  s.  59  of 
the  Manchester  Police  Act,  1844,  the  corporation  may,  either 
before  or  after  a  presentment  under  that  section,  cause  any 
building  which  they  may  consider  dangerous  to  be  watched 
or  guarded  by  the  police  or  otherwise  ;  and^  if  the  surveyor 
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of  the  city,  or,  in  his  absencej  any  duly-qualified  surveyor 
shall  certify  in  writing  that  there  is  imminent  danger  from 
any  building,  the  corporation  shall  and  may,  without  any 
presentment,  notice,  or  other  formality,  cause  the  same  to 
be  taken  down  either  wholly  or  in  part,  or  to  be  repaired  or 
secured  in  such  manner  as  the  corporation  shall  think  re- 
quisite." 

Sect.  39.  "All  charges  incurred  by  the  corporation  under 
the  Manchester  Police  Act,  1844,  or  under  the  preceding  sec- 
tion, including  in  such  charge  a  reasonable  allowance  to  the 
corporation  for  the  services  of  their  officers  and  servants  in 
the  matter,  shall  and  may,  in  addition  to  the  remedies 
provided  by  that  act,  be  •  recoverable  as  a  penalty  under 
the  same  act,  or  by  action  in  any  court  of  competent  juris- 
diction." 

Sect.  49.  *' With  respect  to  the  recovery  of  penalties  the 
recovery  of  which  is  not  otherwise  provided  for,  ss.  247  to 
261  (both  inclusive)  of  the  Manchester  Police  Act,  1844,  are 
incorporated  with  this  act :  Provided  that  any  such  penal- 
ties shall  be  recoverable  before  the  stipendiary  magistrate  or 
any  two  justices  of  the  peace  in  and  for  the  city." 

Sect.  51.  "Any  order  or  resolution  of  the  cori)oration  or 
of  the  council  of  the  city,  and  any  notice,  declaration,  requi- 
sition, demand,  or  other  instrument,  made,  given,  delivered, 
or  served  under  or  in  pursuance  or  in  exercise  of  the  powers 
of  this  or  any  other  act,  or  any  by-law  relating  to  and  in 
force  for  the  time  being  within  the  city,  may  be  either  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing, 
and  shall  be  suflfciently  authenticated  by  the  name  of  the 
town-clerk  being  affixed  thereto  in  print,  lithograph,  or 
writing." 

3.  At  the  time  hereinafter  mentioned,  J.  Gr.  Lynde  was  the 
surveyor  of  the  city  of  Manchester,  and  Sir  Joseph  Heron, 
Knt.,  was  the  town- clerk  of  the  said  city. 

4.  On  the  13th  of  July,  Lynde  certified  to  the  defen- 
dants that  there  was  imminent  danger  from  the  aforesaid 
houses,  Nos.  97  and  99  Market  Street,  in  a  certificate  of 
which  the  following  is  a  copy : 

To  corporation  of  the  city  of  Manchester. 

I,  J.  GK  Lynde,  of  the  city  of  Manchester,  civil  engineer, 
surveyor  of  the  said  city,  hereby  certify  (in  pursuance  of  the 
253]  Manchester  Corporation  Waterworks  and  *Improve- 
ment  Act,  1867,  and  of  all  other  powers  enabling  me  in  this 
behalf)  that  there  is  imminent  danger  from  the  building  de- 
scribed in  the  schedule  hereto. 
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The  schedule  above  referred  to. 
All  that  building  in  and  No.  97  and  99  Market  Street,  and 
belonging  or  reputed  to  belong  to  James  Cheetham,  95  Mar- 
ket Street.    Dated  this  13th  of  July,  1870. 

J.  G.  Lynde,  City  Surveyor. 

5.  Thereupon,  on  the  same  day,  the  town-clerk  delivered 
a  direction,  signed  by  him  (the  town-clerk),  to  the  city  sur- 
veyor, of  which  the  following  is  a  copy : 

To  the  surveyor  of  the  city  of  Manchester. 

The  corporation  of  the  city  of  Manchester  hereby  direct  you 
•  to  cause  the  building  mentioned  in  your  certificate  of  this 
date  to  be  taken  down  either  wholly  or  in  part,  or  to  be  re- 
paired or  secured  in  such  manner  as  you  shall  think  requi- 
site.    Dated,  &c.  Joseph  Heron,  Town-clerk. 

6.  On  or  about  the  same  day,  Lynde,  the  city  surveyor, 
gave  notice  to  the  plaintiflf  that  he  had  certified  as  above  in 
regard  to  the  said  building,  and  had  received  the  above  di- 
rection. He  stated  to  the  plaintiff  that  the  front  wall  of  the 
building  must  be  taken  down ;  and  proposed  that  the  plain- 
tiff should  employ  his  own  men  in  taking  it  down.  There 
were  at  that  time  tenants  of  the  plaintiff  in  the  shops  of  Nos. 
97  and  99.  The  plaintiff  then  asserted  that  the  building  was 
ill  a  safe  condition,  and  refused  to  accede  to  the  above  pro- 
posal ;  and  afterwards,  on  the  19th  of  July,  1870,  wrote  to 
livnde  to  the  effect  that  he  declined  to  take  the  responsibility 
01  pulling  down  the  shops  whilst  there  was  a  tenant  inside ; 
adding  the  words  following :  ''If  you  take  them  down,  you 
take  all  the  risk  arising  therefrom." 

7.  After  receiving  the  above  direction,  Lynde  caused  the 
said  building  to  be  taken  down  in  part  and  secured  in  such 
manner  as  he  thought  requisite.  He  selected,  at  the  request 
of  the  plaintiff,  one  Maud,  a  builder  to  perform  this  work ; 
and  Maud  was  employed  thereon  by  the  defendants,  under 
the  directions  of  Lynde.  In  accordance  with  these  direc- 
tions, Maud  took  down  the  front  wall  of  the  building,  to  the 
top  of  the  shops  on  the  ground  floor  thereof,  and  a  portion 
of  the  roof,  and  put  up  propping  in  the  inside  of  the  build- 
ing for  its  support.  Maud  was  a  builder  of  competent 
skill ;  and  the  propping  was  in  his  opinion  and  in  the  opin- 
ion of  Lynde  sufficient  for  the  support  of  the  building. 
The  work  was  begun  by  Maud  on  the  14th  of  July,  1870, 
and  was  finished  on  the  14th  of  August,  1870 ;  and  he  then 
left  the  building ;  and  *the  defendants  did  not  interfere  [254 
with  it  thereafter  until  after  its  fall  as  hereinafter  mentioned ; 
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and  in  the  meantime  the  building  was  in  the  possession  and 
under  the  control  of  the  plaintiff. 

8.  On  the  8th  of  August,  1870,  Maud  delivered  to  the  de- 
fendants by  their  direction  his  bill  for  the  charges  of  the 
work ;  and  the  bill  was  paid  on  the  11th  of  August,  1870,  by 
the  plaintiff  by  the  direction  of  the  defendants. 

9.  Afterwards,  on  the  29th  of  August,  1870,  the  said  build- 
ing fell.  The  arbitrator  found  that  the  fall  of  the  building 
was  not  due  to  negligence  on  the  part  of  the  defendants  or 
of  any  person  in  their  employment. 

10.  After  the  fall  of  the  said  building,  Lynde,  on  the  29th 
of  August,  1870,  certified  to  the  defendants  that  there  was 
imminent  danger  from  the  aforesaid  house  No.  95  Market 
Street,  in  a  certificate  similar  in  form  and  contents  to  the 
certificate  of  the  13th  of  July,  1870,  set  out  in  paragraph  4 
of  the  case,  except  that  the  building  mentioned  in  the  cer- 
tificate of  the  29tn  of  August,  1870,  was  described  therein  as 
follows:  ''AH  that  building  situate  in  and  No.  95  Market 
Street,  and  belonging  or  reputed  to  belong  to  Mr.  James 
Cheetham." 

11.  Thereupon,  on  the  same  day,  the  town-clerk  delivered 
a  direction  to  the  citv  surveyor  similar  in  form  and  contents 
to  the  direction  of  the  13th  of  July,  1870,  set  out  in  para- 
graph 6. 

12.  Afterwards,  on  the  same  day,  Lynde  delivered  to  the 
plaintiff  a  notice,  as  follows : 

City  Surveyor's  Office,  29  Aug.  1870. 
Mr.  James  Cheetham. 

Sir, — I  have  to  inform  you  that  I  have  this  day  certified 
that  there  is  imminent  danger  from  the  building  described 
in  the  schedule  hereto,  and  that  the  same  will  be  forthwith 
taken  down  either  wholly  or  in  part,  or  be  repaired  or  se- 
cured in  such  manner  as  I  may  think  requisite,  at  your  ex- 
pense. J.  G.  Lynde,  City  Surveyor. 
The  schedule  above  referred  to. 
Shop,  No.  95  Market  Street. 

13.  After  receiving  the  direction  last  mentioned,  Lynde 
caused  such  part  of  tlie  said  building  as  he  thought  neces- 
sary to  be  taken  down.  He  selected  one  Cookson,  a  builder 
of  experience  and  competent  skill,  to  perform  this  work ; 
and  Cookson  was  employed  thereon  by  tne  defendants  under 
255]  his  directions.  In  *accordance  with  such  directions,  on 
or  before  the  31st  of  August,  1870,  Cookson  fenced  tlie  build- 
ing from  the  street  by  a  hoard,  and  afterwards,  on  the  1st  of 
September,  1870,  began  to  take  down  the  same,  and  continued 
to  work  till  such  parts  thereof  aforesaid  were  taken  down. 
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14.  In  February,  1871,  the  defendants  recovered  the  charges 
incurred  by  them  in  taking  down  in  part  the  building  No.  95 
Market  Street  from  the  plaintiff  before  the  stipendiary  magis- 
trate of  the  city  under  ss.  39  and  119  of  the  Manchester  Cor- 
poration Waterworks  Improvement  Act,  1867. 

15.  Evidence  was  produced  before  the  arbitrator,  on  the 
part  of  the  plaintiff,  to  show  that  at  the  times  of  the  making 
of  the  certificates  of  the  13th  of  July  and  29th  of  August, 
1870,  there  was  not  imminent  danger  from  the  buildings  de- 
scribed therein  respectively ;  and  it  was  contended  that  find- 
ings on  the  state  of  the  buildings  respectively  at  the  aforesaid 
times  ought  to  be  inserted  in  the  case.  Some  evidence  was 
produced  by  the  defendants  to  show  that  at  the  said  times 
there  was  such  imminent  danger  from  the  said  buildings  as 
alleged  in  the  certificates :  but,  as  the  arbitrator  declined  to 
insert  in  the  case  such  findings  except  by  the  direction  of  the 
court,  on  the  grogund  tliat,  if  the  court  should  be  of  opinion 
that  the  cei-tificates  were  sufficient  justification  to  the  defen- 
dants for  the  execution  in  respect  of  the  said  buildings  of  the 
powers  given  to  them  by  the  acts  referred  to,  such  findings 
would  be  irrelevant  and  an  improper  review  by  him  (the  ar- 
bitrator) of  the  allegations  of  the  city  surveyor  contained  in 
the  certificates, — it  was  agreed  between  the  parties  that  the 
further  production  of  evidence  as  to  the  state  of  the  build- 
ings at  the  times  aforesaid  should  be  suspended,  to  be  re- 
sumed if  the  court  should  direct  such  findings  to  be  inserted. 

16.  The  aforesaid  directions  to  the  city  surveyor  of  the  13th 
of  July  and  the  29th  of  August,  1870,  were  not,  nor  was 
either  of  them,  made  at  any  meeting  of  the  council  of  the 
city  or  of  any  committee  appointed  by  the  council ;  nor  was 
there  any  meeting  of  the  council  or  of  any  such  committee 
in  regard  to  the  subject-matter  thereof ;  nor  was  there  ever 
nor  is  there  any  resolution  of  the  council  or  of  any  such 
committee  delegating  power  to  the  town-clerk  to  make  such 
directions. 

*17.  The  house  and  shop  described,  by  the  plaintiff  [256 
in  his  declaration  and*  particulars  of  demand  as  No.  95 
Market  Street,  was  a  corner  house  situate  at  the  junction  of 
Market  Street  with  a  street  called  Palace  Street,  and  abut- 
ted at  the  side  thereof  upon  Palace  Street. 

The  plaintiff  incladed  under  the  above  description  two 
houses  of  different  original  structure, — one,  an  original  house 
No.  95  Market  Street,  witli  its  front  to  Market  Street,  and  a 
side  wall  upon  Palace  Street, — and  the  other  a  house,  No.  2 
Palace  Street  which  at  some  time  before  the  times  mentioned 
in  this  case  had  been  built  against  the  back  wall  of  the  ori- 
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ginal  No.  95,  with  the  front  to  Palace  Street,  the  front  wall 
in  a  line  with  the  aforesaid  side  wall  of  the  original  No.  96, 
and  the  front  door  opening  into  Palace  Street ;  which  two 
houses,  before  the  times  of  the  acts  of  the  defendants  in  re- 
spect of  the  aforesaid  building,  No,  96  Market  Street,  already 
mentioned  in  this  case,  had  been  converted  by  the  plaintiff 
into  one  set  of  business  premises  in  manner  hereinafter  stated. 
The  original  house  No.  96  contained  cellars;  three  floors, 
and  an  attic.  Each  floor  had  a  room  in  front ;  the  front 
room  on  the  ground  floor  being  the  shop,  and  rooms  at  the 
back  separated  from  the  rooms  in  the  front  by  a  partition 
wall  of  nine  inches  in  thickness,  while  the  front  wall  and  the 
back  wall  of  the  said  house  were  each  fourteen  inches  in 
thickness.  The  house  No.  2  Palace  Street,  also  contained  a 
cellar,  three  floors  and  an  attic,  but  the  first  and  second  floors 
and  the  attic  had  been  built  on  a  little  lower  level  than' the 
corresponding  floors  of  the  original  house,  No.  96.  This 
house.  No.  2  Palace  Street,  came  into  the  possession  of  and 
was  occupied  by  the  plaintiff  at  the  same  time  with  the  ori- 
ginal house  No.  95  and  the  houses  Nos.  97  and  99  Market 
Street,  more  than  ten  years  ago.  At  that  time  and  down  to 
the  times  of  the  acts  of  the  defendants  hereinbefore  men- 
tioned in  regard  to  No.  96  Market  Street,  the  front  door  of  the 
house  in  Palace  Street  had  on  it  the  number  2,  meaning 
thereby  No.  2  Palace  Street,  and  the  plaintiff  was  rated  in 
respect  thereof  as  a  separate  tenement  from  No.  95  Market 
Street.     Before  the  time  when  the  house  No.  2  came  into  the 

Eossession  and  occupation  of  the  plaintiff,  a  communication 
ad  been  opened  from  the  ground  floor  of  the  original  No. 
257]  95  to  *the  ground  floor  of  No.  2 ;  and  the  ground  floor 
of  No.  2  then  and  down  to  the  times  of  the  acts  hereinbefore 
mentioned  was  used  as  a  workshop  for  No.  95 ;  and  another 
communication  had  been  opened  between  the  attics  of  the 
two  houses.  The  plaintiff,  after  coming  into  possession  and 
occupation  of  the  two  houses,  used  the  front  door  of  No.  2 
as  the  mode  of  access  for  his  workmen  to  the  said  workshop, 
and  nailed  up  the  staircase  leadirfg  from  the  front  door  of 
No.  2  within  No.  2,  so  as  to  prevent  persons  passing  thereby 
from  the  ground  floor  to  the  upper  floors  thereof,  and  madn 
a  door  between  the  ground  floor  of  the  original  No.  95  and 
No.  2,  so  as  to  allow  persons  to  pass  from  the  shop  in 
No.  95  to  the  workshop  behind  in  No.  2.  lie  also  opened 
doors  from  the  first  and  second  floors  of  the  original  house 
No.  95  to  the  corresponding  floors  of  No.  2,  so  tiiat  persons 
passed  from  the  said  floors  of  the  original  No.  95  to  the  cor- 
responding floors  of  No.  2  through  these  doors  by  stepping 
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down  a  step  or  two,  such  step  or  steps  being  rendered  neces- 
sary by  the  difference  of  level  already  mentioned  between 
the  two  houses.  The  attic  of  the  original  house  No.  96  was 
used  as  a  work-room,  and,  to  secure  quiet  in  the  other  parts 
of  the  premises,  the  staircase  leading  to  the  .attic  from  the 
second  floor  of  the  house  had  been  at  some  time  cut  away, 
and  the  only  access  for  the  work-people  to  the  attic  was 
through  the  attic  already  mentioned  of  No.  2,  which  last  attic 
was  reached  by  a  back  staircase  in  No.  2. 

On  the  29th  of  August,  1870,  before  e^rtifjring  that  there 
was  imminent  danger  from  the  building  described  in  the  cer- 
tificate of  that  date,  and  again,  on  the  same  day,  after  making 
the  said  certificate,  Lynde  inspected  the  whole  .of  the  above 
set  of  business  premises.  He  stated  in  his  evidence  before 
the  arbitrator  that  the  business  of  the  plaintiff  appeared  to 
be  carried  on  throughout  the  whole  premises ;  that  his  atten- 
tion was  not  called  on  the  occasion  oi  either  of  his  inspections 
by  any  one  on  the  premises  to  there  being  any  distinction  be- 
tween No.  95  and  No.  2 ;  nor  was  his  attention  called  thereto 
by  the  plaintiff  when  he  delivered  to  him  the  notice  set  out 
in  paragraph  12  of  the  case ;  nor  was  his  attention  called 
thereto  by  the  plaintiff  or  by  any  other  pefson  before  the 
taking  down  of  the  aforesaid  part  of  the,  building  actually 
taken  down. 

*The  counsel  for  the  defendants  then  proposed  to  [258 
ask  Ly^nde  the  following  three  questions:  tne  counsel  for 
the  plaintiff  objected.  The  arbitrator  admitted  the  questions, 
subject  to  the  questions  and  answers,  or  any  of  them,  being 
struck  out  by  the  court,  if  the  court  should  be  of  opinion 
that  they  ought  not  to  have  been  admitted ; 

First  question.  Did  ypu  see  anything  to  call  your  atten- 
tion to  any  distinction  between  No.  95  and  what  is  called 
No.  2  ?  Answer,  I  saw  nothing  to  call  my  attention  to  such 
distinction. 

Second  question.  Were  you  aware  of  any  distinction  be- 
tween No.  95  and  what  is  called  No.  2  ?    Answer.  I  was  ;iot. 

Third  question.  When  you  gave  that  certificate,  was  it 
your  intention  to  condemn  the  wnole  of  the  premises  under 
the  description  in  the  certificate  ?    Answer.  Yes. 

The  aforesaid  part  of  the  building  hereinbefore  mentioned 
as  taken  down  under  the  description  in  the  aforesaid  certifi- 
cate of  the  29th  of  August,  1870,  included  parts  of  the  whole 
set  of  business  premises  above  described. 

The  charges  incurred  by  the  defendants  in  taking  down  in 
part  the  said  building,  and  recovered  by  them  from  the  plain- 
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tiff  as  mentioned  in  paragraph  14  of  the  case,  were  the  charges 
incurred  by  them  for  taking  down  the  parts  of  the  whole  set 
of  business  premises  above  described  actually  taken  down  ; 
and  at  the  proceedings  for  the  recovery  of  the  said  charges 
before  the  stipendiary  magistrate  of  the  city,  the  alleged  dis- 
tinction between  No.  95  Market  Street  and  No.  2  Palace 
Street,  was  not  mentioned  or  set  up  by  the  plaintiff. 

Some  of  the  goods  and  chattels  mentioned  as  aforesaid  in 
the  particulars  of  demand  as  goods  and  chattels  belonging 
to  the  plaintiff's  trade  and  business  in  No.  96  Market  Street, 
were  goods  and  chattels  in  No.  2  Palace  Street.  The  "ruling 
room"'  mentioned  therein  as  being  a  room  in  No.  95  was  the 
aforesaid  attic  of  No.  2.  The  No.  2  "ink  cellar"  mentioned 
therein  as  being  in  No.  95  was  a  cellar  in  No.  2.  And  the 
claim  therein  for  building  materials  destroyed  as  being  in 
No.  95  includes  building  materials  in  No.  2. 

18.  The  court  was  to  be  at  liberty  to  draw  inferences  as  a 
jury  from  the  evidence  set  out  in  the  case. 

The  qustions  for  the  court  were : 

First,  whether  the  certificates  of  the  13th  of  July,  1870, 
259]  and  of  *the  29th  of  August,  1870,  were  a  sufficient  jus- 
tification to  the*  defendants  for  the  execution  in  regard  to  the 
buirdings  mentioned  therein  respectively  of  the  powers  given 
to  them  by  the  acts  of  Parliament. 

If  the  court  should  be  of  opinion  that  this  question  was 
to  be  answered  in  the  affirmative,  then  the  court  was  asked 
the  second  question ;  but,  if  the  court  should  be  of  opinion 
that  this  question  was  to  be  answered  in  the  negative,  then 
it  was  agreed  that  the  case  was  to  go  back  to  the  arbitrator 
to  find  whether  at  the  times  of  the  making  of  the  said  cer- 
tificates there  was  imminent  danger  from  the  buildings  men- 
tioned in  them  respectively :  but,  if  the  court  should  be  of 
this  opinion,  the  court  was  asked  to  assume,  for  the  purpose 
of  the  case,  that,  at  the  times  of  the  making  of  the  certifi- 
cates, tliere  was  such  imminent  danger  as  tlierein  alleged, 
with  a  view  of  obtaining  in  both  events  the  opinion  of  the 
court  upon  the  following  questions  : 

Secondly,  whether  the  acts  done  by  the  defendants  in  re- 
spect of  the  building  mentioned  in  the  certificates,  or  either 
of  them,  were  a  lawful  execution  in  respect  thereof  of  the 
powers  given  to  them  by  the  acts. 

If  the  court  should  be  of  opinion  that  this  question  was 
to  be  answered  in  the  affirmative,  then  the  following  ques- 
tion was  submitted  to  the  court:  but,  if  the  court  should 
be  of  opinion  that  this  question  was  to  be  answered  in  the 
negative,  then  the  following  question  became  unnecessary. 
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Thirdly,  whether  the  certificate  of  the  29th  of  August, 
1870,  was  suflBcient  to  cover  the  aforsaid  No.  2  Palace  Street, 
so  as  to  afford  a  justification  to  the  defendants  for  the  ex- 
ecution in  respect  thereof  of  the  powers  given  to  them  by 
the  aforesaid  acts  of  Parliament. 

It  was  agreed  between  the  parties  that,  after  the  opinion 
of*  the  court  should  have  been  obtained  upon  the  above 
questions,  or  such  of  them  as  the  court  should  think  neces- 
sary to  be  answered,  the  case  was  to  go  back  to  the  arbitra- 
tor to  assess  the  damages  in  accordance  with  the  answers 
of  the  court,  and  to  amend,  if  necessary,  the  pleadings, 
so  as  to  enable  the  plaintiff  to  give  evidence  of  excess 
by  the  defendants  in  the  execution  of  the  powers  given  to 
them  as  aforesaid. 

And  it  was  further  agreed,  that  if,  in  the  course  of  such 
*assessment,  either  of  the  parties  should  desire  to  ob-  [260 
tain  the  opinion  of  the  court  upon  any  questions  of  law  aris- 
ing in  sucn  assessment,  power  should  be  given  to  the  arbi- 
trator to  state  one  or  more  further  special  case  or  cases  for 
the  decision  of  the  court  upon  such  questions. 

Jan.  18.  Sir  Jolin  Holker^  S.G,  {Bayliss  with  him),  for 
the  plaintiff  :  The  first  question  is  whether  the  certificate  of 
the  surveyor  is  conclusive  and  indisputable.  Tliat  depends 
upon  the  construction  of  s.  38  of  the  act  of  1867,  which 
materially  exceeds  in  stringency  the  powers  contained  in  the 
Police  Act  of  1844.  It  is  submitted  that  the  certificate 
merely  excuses  what  otherwise  would  be  a  trespass  ;  and 
that  an  action  will  still  lie  against  the  corporation  if  it  can 
be  shown  to  the  satisfaction  of  a  jury  that  the  imminent 
danger  did  not  in  fact  exist.  Certificates  under  the  Metropo- 
lis Local  Management  Acts  (')  have  been  held  by  this  court 
not  to  be  conclusive :  see  St.  George^  Hanover  Square^  v. 
Sparrow  H ;  Simpson  v.  Smith  ('). 

[Lord  Coleridge,  C.  J.,  referred  to  Bauman  v.  St.  Pan- 
eras  Vestry  (*),  where  the  doctrine  of  this  court  in  the  cases 
cited  was  not  approved  of ;  and  obseived  that  the  act  in 
question  says  that  the  thing  shall  be  done  by  the  corpora- 
tion, and  that  "  without  any  presentment,  notice,  or  other 
formality,"  which  materially  distinguishes  those  cases.] 

Cooper  V.  Wandsworth  union  (*)  shows  that .  a  power  of 
this  very  stringent  kind  is  not  to  be  exercised  without  giving 

(»)  18  A  19  Vict,  a  120,  and  26  A  26  {?)  I^aw  Rep.,  6  C.  P„  87. 

Vict,  c  107.  (*)   Law  Rep.,  2  Q,  B.,  628. 

O  16  C.  B.  (N.S.),  309  ;  88  L-  J  (M.C.).  (*)  H  C,  B.  (N.S.),  180 ;  82  L,  J.  (C.P.), 

118.  185. 


336  COURT  OF  COMMON  PLEAS.  [L.  B. 

1875  Cheetham  v.  Mayor,  Ac.;  of  Manchester. 

the  party  to  be  affected  by  it  an  opportunity  of  being  heard 
in  defence  of  his  property. 

The  ne^t  question  is  whether  the  cor|)oration  have  pursued 
the  power  so  vested  in  them  by  s.  38.  The  corporation 
formed  no  conclusion  on  the  matter  at  all :  all  tnat  was 
done  was  done  by  the  surveyor  acting  under  a  supposed  au- 
thority given  to  him  by  the  town-clerk.  By  s.  4  *'the  ccn*- 
poration  by  the  council  are  empowered  to  carry  the  act  and 
the  several  powers  thereof  into  execution." 
261]  *[Denman,  J.:  By  s.  6  the  signature  of  the  town- 
clerk  to  any  document  is  a  sufficient  authentication  thereof 
by  the  corporation.  Here,  the  surveyor  acted  upon  a  direction 
so  authenticated.] 

Paragraph  16  of  the  case  shows  that  the  corporation  were 
never  consulted,  nor  were  the  council  or  any  committee  of 
the  council.  The  whole  was  the  act  of  the  city  surveyor 
and  the  town-clerk.     The  corporation  did  nothing. 

[Lord  Coleridge,  C.J.    The  case  finds  (paragraph  13) 
that  the  corporation  employed  the  builder  and  paid  lor  the 
work.    At  all  events,  they  ratified  and  adopted  the  acts  of. 
their  officers.] 

Ratification  may  exempt  those  who  did  the  acts  from  lia- 
bility for  the  trespass ;  but  that  is  all.  It  cannot  make  their 
irregular  acts  acts  done  by  the  corporation  in  pursuance  of 
the  powers  with  which  the  statute  has  armed  them. 

Then,  the  certificate  as  to  No.  95  Market  Street  affords 
the  defendants  no  justification  for  pulling  down  No.  2 
Palace  Street,  which  the  case  finds  to  have  been  an  entirely 
separate  building,  in  respect  of  which  Mr.  Cheetham  was 
separately  rated.  The  mere  fact  of  their  having  been  used 
together  as  one  set  of  business  premises  can  make  no  differ- 
ence in  this  respect. 

R.  G.  Williams^  Q.C.  (Sir  John  Kardake^  Q.C.,  and 
E.  Sutton  with  him),  'for  the  defendants. 

[Lord  Coleridge,  C.  J.:  We  entertain  no  doubt  upon  the 
first  point:  we  are  all  of  opinion  that  the  certificate 
of  the  city  surveyor  was  prima  facie  conclusive.  Con- 
fine your  argument  to  the  questions  of  ratification  and 
the  sufficiency  of  the  certificate  and -notice  of  the  29th  of 
August] 

The  case  finds  that  the  corporation,  acting  upon  the  cer- 
tificate of  the  surveyor,  employed  and  paid  a  builder  for 
pulling  down  and  restoring  the  building.  No  particular 
mode  of  action  is  pointed  out  by  the  statute.  The  direction 
of  the  town-clerk  was  unnecessary.  The  corporation  are  to 
act  promptly  upon  the  certificate  of  their  surveyor :    they 
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are  not  called  upon  themselves  to  form  a  judgment  in  the 
matter.  In  the  absence  of  a  precedent  authority  from  them, 
their  subsequent  ratification  of  the  acts  of  their  surveyor  will 
do.  As  to  the  form  of  the  certificate  and  notice :  The  two 
houses,  No.  96  Market  Street,  and  No.  2  Palace  Street, 
formed  one  set  of  business  premises  occupied  together  by 
♦the  plaintiff.  The  terms  of  the  notice,  therefore,  [262 
could  not  possibly  have  misled  him. 

Sir  John  Holker^  S.G.,  was  heard  in  reply. 

Gur.  adv.  vvU. 

Lord  Coleridge,  C.J. :  This  case  turns  almost  entirely 
upon  the  construction  of  two  private  acts  for  the  govern- 
ment of  the  city  of  Manchester,  bv  which  the  mayor  and 
corporation  are  empowered  to  pull  down  and  repair  or  re- 
build dangerous  buildings.  The  case  is  simple  in  its  facts. 
The  plaintifiE  was  the  owner  of  several  houses  in  Market 
Street,  Manchester,  amongst  others  of  two  numbered  re- 
spectively 97  and  99,  and  also  of  No.  96,  adjoining  to  which 
was  another  house  belonging  to  him  and  being  No.  2  in 
Palace  Street ;  the  two  latter  nouses  having  been  by  internal 
communication  as  described  in  the  case  converted  into  one 
set  of  business  premises.  All  these  premises  were  in  a  dan- 
gerous condition. 

As  to  Nos.  97  and  99  Market  Street,  due  notice  of  their 
condition  having  been  given  to  the  owner  in  pursuance  of 
the  acts,  the  city  surveyor,  in  July,  1870,  caused  the  front 
walls  to  be  pulled  down  and  rebuilt.  The  work,  which  the 
case  finds  to  have  been  properly  done,  was  finished  by  the 
14th  of  August,  and  the  expenses  thereby  incurred  were 
paid  bv  the  plaintiff.  But  on  the  29th  of  August  the  build- 
ing fell  down. 

As  to  No.  96  Market  Street  and  No.  2  Palace  street,  the 
facts  were  these :  The  city  surveyor  having  reported  the  prem- 
ises to  be  dangerous,  the  town-clerk,  purporting  to  act  for 
the  corporation,  gave  directions  to  the  surveyor  to  cause 
the  same  to  be  taken  down  and  repaired  or  rebuilt ;  and  the 
work  was  done  by  persons  employed  and  paid  by  the  cor- 

¥  oration,  and  the  expenses  were  recovered  under  the  act. 
his  action  is  brought  to  recover  back  the  monevs  so  paid, 
on  the  ground  that  the  expenses  were  improperly  and  un- 
necessarily incurred. 

Three  points  only  are  material  to  be  considered:   first, 
whether  the  certificate  given  by  the  city  surveyor  that  there 
was  imminent  danger  from  the  building  described  was  con- 
clusive :  secondly,  whether  the  corporation  of  Manchester 
12  Eng.  Rep.  43 
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did  or  did  not  act  in  accordance  with  the  powers  of  their 
263]  acts  of  Parliament;  thirdly,  *whether  the  notice  of 
the  29th  of  August,  1870,  describing  the  premises  to  be 
pulled  down  as  ''No.  95  Market  Street,"  was  a  sufficient 
notice. 

The  sections  of  the  acts  of  Parliament  upon  which  the 
questions  turn  are  simple  and  plain.  I  will  take  them  in 
chronological  order.  The  Manchester  Police  Regulation 
Act,  1844  (7  &  8  Vict.  c.  xL),  which  contains  nearly  three 
hundred  clauses,  has,  amongst  other  provisions,  a  short  code 
as  to  dangerous  buildings,  commencing  with  s.  58,  and  end- 
ing with  s.  64,  Sect.  58  recites  that  "it  frequently  happens 
that  houses  and  other  buildings  and  walls,  are,  either  trom 
litigated  titles  thereto,  or  the  obstinacy,  neglect,  or  poverty 
of  the  owners  thereof,  in  so  ruinous  a  condition  that  passen- 

fers  passing  by  are  in  danger  of  their  lives  or  of  some  bodily 
arm  from  the  falling  thereof,"  &c.,  and  enacts  that  two 
justices  may  order  sucn  premises  to  be  properly  fenced  until 
they  can  be  proceeded  against  by  presentment.  Sect.  59 
enacts  that,  on  presentment,  or  notice  by  four  householders 
to  the  town  council  that  a  building  is  dangerous,  the  sur- 
veyor shall  give  notice  to  the  owner  to  repair  the  same ;  and 
by  s.  61  the  owner  is  to  be  charged  with  the  expenses  thereof, 
and  by  s.  62,  which  is  a  still  stronger  provision,  the  same 
remedy  is  given  against  the  occupier,  to  the  extent  of  the 
rent  accruing  due  from  him.  That  being  the  state  of  things 
under  the  act  of  1844,  it  was,  I  presume,  found  from  expe- 
rience that  even  these  very  stringent  enactments  did  not 
suffice  to  secure  Manchester  from  the  dangers  recited,  be- 
cause in  the  act  of  1867,  30  Vict.  c.  xxxvi.,  the  powers  given 
to  the  corporation  and  its  officers  were  very  considerably 
enlarged.  The  38th,  which  is  the  important  section  of  that 
act,  enacts  that,  "in  addition  to  the  powers  conferred  by 
8.  50  of  7  &  8  Vict.  c.  xl.,  the  corporation  may,  either  before 
or  after  a  presentment  under  that  section,  cause  any  build- 
ing which  they  may  consider  dangerous  to  be  watched  or 
guarded  by  the  police  or  othenvise ;  and,  if  the  surveyor  of 
the  city,  or  in  his  absence,  any  other  duly  qualified  sur- 
veyor, shall  certify  in  writing  that  there  is  imminent  danger 
from  any  building,  the  corporation  shall  and  may,  without 
any  presentment^  notice^  oi^  other  formality^  cause  the  same 
to  be  taken  down  either  wholly  or  in  part,  or  to  be  repaired 
or  secured  in  such  manner  as  the  corporation  shall  think 
264]  requisite."  Then  s.  39  '^provides  that,  in  addition  to 
the  remedies  for  the  recovery  of  the  expenses  under  the 
former  act,  they  shall  be  "recoverable  as  a  penalty  under 
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the  same  act,  or  by  action  in  any  court  of  competent  juris- 
diction." 

The  only  condition  precedent  to  the  action  of  the  corpora- 
tion is,  that  ''the  surveyor  of  the  city,  or,  in  his  absence, 
any  other'  duly-qualified  surveyor,"  shall  certify  that  the 
building  is  dangerous ;  and  then  the  corporation,  not  merely 
may,  but  shall  cause  them  to  be  taken  down  or  repaired. 

It  may  be  material  to  notice  two  other  sections  of  the  act 
of  1867  which  were  alluded  to  in  the  argument,  viz.,  ss.  4 
and  6.  By  s.  4,  "the  corporation  by  the  council  are  em- 
powered to  carry  the  act  and  the  several  powers  thereof  into 
execution ;"  and  s.  6  provides  that,  if  any  notice  or  other 
document  under  the  act  require  authentication  by  the  corpo- 
ration, the  signature  of  the  town-clerk  thereto  shall  be  a 
sufficient  authentication. 

That  being  the  state  of  the  law,  let  us  see  what  was  done 
here.  And,  first,  as  to  the  houses  Nos.  97  and  99  Market 
Street.  The  premises  being  dangerous,  Lynde,  the  city  sur- 
veyor, on  the  13th  of  July,  1870,  certified  to  the  corporation 
that  there  was  imminent  danger  from  "the  building  situate 
in  and  No.  97  and  99  Market  Street,"  belonging  to  the  plain- 
tiff. Upon  that  certificate,  the  town -clerk  of  Manchester  on 
the  same  day  issued  a  direction  to  the  surveyor  in  these 
terms:  "The  corporation  of  the  city  of  Manchester  hereby 
direct  you  to  cause  the  building  mentioned  in  your  certificate 
of  this  date  to  be  taken  down  either  wholly  or  in  part,  or  to 
be  repaired  or  secured  in  such  manner  as  you  shall  think 
requisite."  The  surveyor  thereupon  took  down  and  rebuilt 
the  front  wall  of  the  building,  tne  work  being  done,  as  is 
found  by  the  case,  by  persons  employed  and  paid  by  the 
corporation,  and  without  negligence :  and  the  expenses  in- 
curred were  paid  by  the  plamtiff.  The  building  subse- 
quently fell  down. 

Shortly  afterwards,  viz.,  on  the  29th  of  August,  a  similar 
certificate  was  given  by  the  surveyor  as  to  the  "building" 
No.  95  Market  Street,  and  the  town-clerk  issued  a  similar 
direction  to  the  surveyor  to  pull  down  the  building  de- 
scribed in  that  certificate ;  and,  after  notice  to  the  plaintiff, 
the  owner,  the  surveyor  proceeded  to  take  down  certain 
parts  of  the  building  indicated;  and  in  *February,  [265 
1871,  the  corporation  recovered  from  the  plaintiff  before  the 
stipendiary  magistrate,  under  ss.  39  and  119  of  the  act  of 
1867,  the  charges  so  incurred  by  them.  Nothing  was  said 
either  in  the  surveyor's  certificate,  or  in  the  town-clerk's 
direction  to  the  surveyor,  or  in  the  notice  to  the  plaintiff, 
about  No.  2  Palace  Street. 
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These  are  all  the  material  facts.  It  appears  that  a  certi- 
ficate was  given  hy  the  city  surveyor,  with  regard  to  all  the 
buildings  in  question,  that  there  was  imminent  danger  there- 
from. So  far,  therefore,  the  condition  precedent  contained 
in  8.  38  of  the  act  of  1867  has  been  complied  \rtth.  But, 
if  the  point  I  am  about  to  refer  to  be  tenaole,  it  was  neces- 
sary to  go  further.  Now,  the  first  objection  taken  to  the 
certificate  is,  that  it  is  not  conclusive  as  to  the  imminence  of 
the  danger,  and  that,  although  the  certificate  might  exempt 
the  corporation  from  liability  to  an  action  of  trespass,  still 
they  must  make  compensation  to  the  party  injured  if  it 
should  afterwards  turn  out  that  the  certificate  was  contrary 
to  the  fact  or  the  direction  founded  thereon  given  without 
authority.  I  am,  however,  of  opinion  that  the  certificate 
was  intended  to  be  and  is  made  conclusive  of  the  fact  stated 
therein ;  and  that,  on  production  of  that  certificate,  the  cor- 
poration are  protected  in  doing  the  act  and  entitled  to  re- 
cover the  expenses  incurred  by  them  in  doing  it.  The 
language  of  s.  38  is  not  permissive  merely :  it  is  imperative— 
if  the  surveyor  shall  certify  the  building  to  be  dangerous, 
the  corporation  shall  cause  it  to  be  taken  down,  and  this 
without  any  presentment,  notice,  or  other  formality.  The 
cases  which  were  cited  for  the  purpose  of  showing  that  the 
certificate  of  the  surveyor  is  not  conclusive,  viz..  Cooper  v. 
Wandsworth  District  Board  of  Works  (*),  St,  Oeorge^  Han- 
oxer  Square^  v.  Sparrow  ("),  and  Simpson  v.  Smith  (•),  arose 
either  upon  the  Metropolis  Local  Management  Act^  1855  (18 
&  19  Vict.  c.  120),  or  tne  Metropolis  Local  Management  Act, 
1862  (26  &  26  Vict.  c.  107,  s.  76),  the  language  of  which^ 
though  somewhat  like  that  of  the  section  now  under  consid- 
eration, is  not  nearly  so  strong.  Although  the  Court  of 
Queen's  Bench,  in  Bauman  v.  Vestry  of  St  Pancras  (*), 
266]  ^intimated  an  opinion  that  the  certificate  of  the 
superintending  architect  was  conclusive  as  to  the  general 
line  of  building,  yet,  sitting  as  I  am  as  a  judge  of  the  Court 
of  Common  Pleas,  if  it  were  necessary  to  decide,  and  the 
words  to  be  construed  were  the  same,  I  should  have  felt  my- 
self bound  to  act  upon  the  decisions  here  rather  than  upon 
the  opinion  expressed  in  the  case  in  the  Queen's  Bench,  and 
to  hold  that  the  certificate  was  examinable  in  after-proceed- 
ings. But  it  is  not  necessary  upon  this  occasion  to  consider 
those  cases,  inasmuch  as  there  were  no  such  words  in  the 
clauses  then  under  consideration  as  there  are  in  the  clause 

0)  14  C.  B.  (N.S.).  180;  32  L.  J.  (C.P.).  185. 
(«)  16  C.  B.  (N.S.),   209;    83   L.  J.        (»)  Law  Rep.,  6  C.  P.,  8Y. 
(M.C.),  118.  O  Law  Rep.,  2  Q.  B.,  628. 


Vol  X.]  HILARY  TERM,  XXXVIII  VICT.  341 

Cheetham  v.  Mayor,  Ac,  of  Manchester.  1875 

which  we  have  to  construe, — ''without  any  presentment, 
notice,  or  other  formality."  It  is  enough,  therefore,  to  say 
that  those  cases  have  no  application  to  the  present;  and 
that  I  am  clearly  of  opinion,  upon  the  words  of  s.  38  of  the 
act  of  1867,  that  the  certificate  of  the  surveyor  is  and  was 
intended  to  be  conclusive,  and  that  the  corporation  were 
justified  in  acting  upon  it  and  were  bound  to  act  upon  it. 

Then,  the  Solicitor-General  argued  that,  conceding  that  to 
be  so,  still  the  corporation  must  act  in  the  matter,  and  here 
they  have  not  done  so.  Now,  the  words  are,  ' '  the  corporation 
shall  and  may,  without  any  presentment,  notice,  or  other 
formality,  cause  the  same  to  be  taken  down  either  wholly  or 
in  part,  or  to  be  repaired  or  secured  in  such  manner  as  the 
corporation  shall  think  requisite."  The  directions  given  to 
the  city  surveyor  on  the  13th  of  July  and  29th  of  August, 
he  says,  the  case  expressly  finds  to  have  been  given,  not  by 
the  corporation,  but  by  the  town-clerk.  They  were  not 
given  at  any  meeting  of  the  council  or  of  any  committee  of 
the  council ;  nor  was  there  any  intention  expressed  by  the 
corporation  to  delegate  to  the  town-clerk  authority  to  give 
sucn  directions ;  but  he  took  upon  himself  to  give  them  : 
and  therefore,  the  Solicitor-General  contends  that  the  corpo- 
ration have  not  pursued  the  powers  of  the  act.  Now,  the 
act  of  1867  provides  in  s.  4  that  the  corporation  by  the  coun- 
cil are  to  carry  it  into  execution :  but  s.  5  enacts  that  everv 
notice  or  other  document  which  requires  authentication  shall 
be  considered  to  be  sufficiently  authenticated  if  signed  by 
the  town-clerk:  and  here  the  directions  were  duly  signed 
by  the  town-clerk :  but  the  purport  to  be  ^iven  by  the  cor- 
poration of  the  city  of  Mancnester ;  and  it  is  found  in  both 
*instance8  that  the  persons  who  did  the  work  were  [267 
employed  and  paid  by  the  corporation,  and  that  they  were 
so  employed  to  do  work  which  the  city  surveyor  had  certi- 
fied to  be  necessary. 

I  am  of  opinion,  upon  two  grounds,  that  the  act  has  been 
complied  with  here.  In  the  first  place,  it  is  found  in  the 
case  that  the  corporation  have  acted  in  the  matter.  The 
orders  were  given  m  their  name,  authenticated  by  the  signa- 
ture of  the  town-clerk ;  and  they  emploved  and  paid  the 
persons  who  did  the  work,  and  therefore  they  must  be  taken 
to  have  considered  that  it  was  requisite  that  it  should  be 
done  ;  and  they  received  from  the  owner  the  amount  of  the 
expenses  they  had  incurred  in  doing  it.  Upon  a  case  in 
which  it  is  agreed  that  the  court  shall  draw  inferences  of  * 
fact,  what  other  inference  can  we  draw  than  that  the  acts 
done  were  authorized  by  the  corporation?    Further,  it  ap- 
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pears  to  me  that  there  is  abundant  evidence  of  ratification 
by  them  of  the  acts  of  their  officers :  and  I  see  no  reason 
why  that  should  not  suffice  to  bring  them  within  the  provis- 
ions of  the  act.  It  has  been  suggested  by  the  Solicitor-Gen- 
eral that,  although  there  might  he  a  sufficient  ratification  to 
save  the  persons  who  did  the  acts  from  being  liable  in  tres- 
pass, still  that  would  not  make  their  acts  the  acts  of  the 
corporation, — in  other  words,  that  the  ratification  might 
enure  against  the  corporation,  but  not  for  their  benefit.  I 
am  not,  however,  aware  of  any  authority,  and  no  argument 
occurs  to  my  mind,  upon  which  the  distinction  suggested 
could  be  founded.  If  a  ratification  at  all,  it  is  difficult  to 
see  how  it  can  be  a  ratification  of  the  qualified  kind  con- 
tended for.  I  am  therefore  of  opinion  that  the  second  point 
urged  on  behalf  of  the  i}laintiff  also  fails,  and  that  the  cor- 
poration have  acted  within  the  authority  conferred  upon 
them  by  the  act. 

The  third  point  is  of  a  somewhat  technical  character.  It 
is  said  that  tne  certificate  of  the  surveyor  was  bad,  and  there- 
fore what  was  done  under  it  cannot  be  justified.  This  objec- 
tion does  not  apply  to  the  houses  No.  97  and  99  Market 
Street.  As  to  No.  95  Market  Street  and  No.  2  Palace  Street, 
the  difficulty  is  this :  The  certificate  describes  the  thing 
aimed  at  as  a  ^'building,"  and  in  the  schedule  it  is  called 
**Shop,  No.  95  Market  Street."  It  appears  from  the  state- 
ment m  paragraph  17  of  the  case  that  tne  building  intended 
to  be  thus  described  consisted  not  only  of  No.  95  Market 
2681  Street,  *but  also  of  No.  2  Palace  Street,  which  though 
i-ated  as  a  separate  tenement  had  for  some  years  been  occu: 
pied  by  the  plaintiff  together  with  No.  95  Market  Street,  as 
one  set  of  business  premises,  with  internal  communications 
both  on  the  ground  floor  and  upon  an  upper  floor,  access  to 
the  top  floor  of  95  Market  Street  being  gamed  only  by  pass- 
ing up-  the  staircase  of  No.  2  Palace  Street.  So  far  as  could 
be  seen  by  an  inspection  of  the  business  premises  on  the 

f round  floor,  the  whole  formed  one  shop  or  building.  Un- 
er  these  circumstances,  it  is  said  that  the  certificate  and 
notice  did  not  point  at  No.  2  Palace  Street  at  all,  and,  pro- 
fessing to  cover  both  premises,  covered  neither.  I  am  ql 
opinion  that  the  notice  was  sufficient.  The  plaintiff  could 
not  have  been  misled  by  it.  The  two  houses  were  evidently 
intended  to  be  described  under  the  word  *' building,"  which 
it  may  be  observed  was  used  in  the  former  notice  as  compre- 
hending Nos.  97  and  99  Market  Street.  I  am  therefore  of 
opinion  that  the  third  objection  also  fails. 

Some  remarks  have  been  made  as  to  the  stringent  charao- 
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ter  of  the  provisions  in  s.  38  of  the  act  of  1867.  I  agree  that 
those  provisons  are  somewhat  stringent.  But  it  seems  to  me 
that  the  act  is  a  very  salutary  one ;  and,  if  general  conven- 
ience and  the  interests  of  the  public  require  them,  however 
stringent  enactments  may  be,  private  rights  and  interests 
must  give  way,  apd  the  law  must  not  be  suffered  to  remain 
a  dead  letter.  For  these  reasons  I  am  of  opinion  that  the 
defendants  are  entitled  to  the  judgment  of  the  court. 

Keating,  J. :  I  am  of  the  same  opinion :  and,  after  the 
minute  and  careful  statement  of  the  facts  by  miy  Lord,  I  have 
but  little  to  add.  As  to  the  first  point,  I  think  it  would  be 
impossible  to  give  any  effect  to  tne  act  unless  we  held  the 
certificate  of  the  surveyor  to  be  conclusive.  The  provision 
in  s.  38  is,  no  doubt,  a  very  stringent  one,  vesting  in  the  sur- 
veyor, as  it  does,  absolute  power  to  say  that  a  man's  house 
shall  be  pulled  down.  The  Legislature,  however,  appears  to 
have  thought  it  necessary  to  confer  upon  him  this  power ; 
and  it  is  our  business  to  see  that  their  intention  is  carried 
out.  It  would  be  impossible  for  the  corporation  to  act  at  all 
if  a  question  could  in  every  case  be  raised  before  a  jury 
as  to  the  propriety  of  the  certificate.  With  regard  to  the 
*cases  cited,  as  I  was  a  party  to  the  decision  of  the  [269 
first  of  them,  viz.,  SL  George^  Hanover  Square^  v.  Spar- 
row  ('),  I  may  be  allowed  to  observe,  with  the  greatest  defer- 
ence for  the  Court  of  Queen's  Bench,  that  I  think  this  court 
was  justified  in  holding  that  the  certificate  of  the  survevor 
was  not  conclusive,  inasmuch  as  the  act  of  Parliament  then 
under  consideration  interposed  a  judicial  tribunal  between 
the  builder  and  the  vestry.  It  is  enough,  however,  to  sav 
that  the  provisions  of  the  act  now  before  us  are  totally  dif- 
ferent. The  question  upon  which  I  have  entertained  some 
doubt  is,  whether  the  ratification  by  the  corporation  of  the 
acts  of  its  officers  was  equivalent  to  an  authority  given  ab 
miiio.  But,  upon  consideration,  I  come  to  the  conclusion 
at  which  my  Lord  Jias  arrived,  viz.,  that  the  ratification  was 
sufficient.  The  corporation  were  bound  to  act  upon  the  cer- 
tificate of  their  surveyor*  The  order  or  direction  of  the 
town-clerk  ought,  strictly  speaking,  perhaps,  to  have  been 
given  after  some  consideration  by  the  corporation.  But  the 
case  finds  that  the  building  was  taken  down  by  persoift  em- 
ployed and  paid  by  them.  The  utmost  that  can  be  said,  I 
think,  is,  that*  the  certificate  of  the  surveyor  and  the  acts 
done  under  it  were  so  ratified  by  the  corporation  as  to  make 
the  whole  their  acts.     As  to  the  third  point,  I  entirely  agree 

0)  16  C.  B.  (NS.).  209;  83  L.J.  (M.C.),  118. 
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with  my  Lord  that  the  description  given  of  the  premises  in 
the  certificate  and  notice  was  sufficient. 

Denman,  J. :  I  also  agree  that  there  must  be  judgment 
for  the  defendants,  an^  I  rest  my  judgment  on  s.  38  of  the 
30  Vict.  c.  xxxvi.,  and  on  that  only,  some  light  being  thrown 
on  that  enactment  by  the  state  of  the  law  under  the  act  of 
1844.  I  also  think  that  none  of  the  cases  cited  have  any 
bearing  upon  this,  the  objects  and  provisions  of  the  statutes 
upon  which  they  were  decided  being  totally  different  from 
those  of  the  a(5t  which  we  are  now  called  upon  to  construe. 
The  first  question  is,  was  the  certificate  of  the  city  surveyor 
conclusive  *  For  the  reasons  given  bv  my  Lord  and  my 
Brother  Keating  I  think  it  was.  Looking  at  the  subject- 
matter  with  which  s.  38  of  the  act  of  1867  was  dealing,  it 
would  be  impossible  to  work  out  the  object  the  Legislature 
had  in  view  unless  the  certificate  were  held  to  be  conclusive. 
270]  It  was  necessary  that  *some  person  should  have  power 
to  form  a  judgment  upon  which  prompt  action  could  be 
taken.  The  suggestion  of  the  Solicitor-General  that  the 
council  or  a  committee  should  first  consider  the  matter,  is 
utterly  impracticable.  I  cannot  conceive  anything  more  im- 
probable than  that  the  Legislature  should  have  intended  that 
the  opinion  of  a  jury  should  be  taken  in  each  case  as  to 
whether  there  was  or  was  not  imminent  danger  from  the 
building.  Then  it  is  urged  by  the  Solicitor-General  that  the 
corporation  ought  themselves  to  form  a  judgment,  and  not 
rest  merely  upon  the  certificate  of  the  surveyor  and  at  once 
act  upon  that.  I  am  of  opinion  that  that  is  not  the  jjroper 
construction  of  the  act.  The  assumption  is  that  the  building 
is  in  imminent  danger  of  falling.  Prompt  action  is  neces- 
sary. Armed  vrith  the  authorization  of  the  town-clerk,  the 
surveyor  is  bound  to  do  the  work  at  once,  unless  the  corpo- 
ration interfere  and  forbid  it.  By  the  necessity  of  the  thing, 
the  doing  of  the  work  is  the  act  of  the  corporation  itself. 
That  agam  turns  upon  the  construction  to  be  put  upon  the 
enactment  in  question.  The  provisions  of  the  earlier  act 
were  evidently  found  not  to  be  sufficiently  stringent  to  meet 
the  difficulties  of  the  case,  and  too  cumbrous,  and  therefore 
the  enactment  in  s.  38  of  the  act  of  1867  was  passed.  The 
next  Argument  was,  that  the  second  certificate  and  notice 
did  not  sufficiently  identify  the  premises  to  be  pulled  down. 
If  that  were  so,  there  would  be  no  justification  for  the  acts 
of  the  corporation.  But  here  we  have  power  reserved  to  us 
to  draw  inferences  from  the  facts ;  and,  looking  at  the  state- 
ments in  paragrapli  17  as  to  the  way  in  which  the  premises 
No.  95  Market  Street,  and  No.  2  ralace  Street,  were  occu- 
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Eied  by  the  plaintiff,  and  at  the  internal  commnnications 
etween  them,  the  only  inference  I  am  able  to  draw  is  that 
No.  2  Palace  Stceet  was  occupied  by  the  plaintiff  as  a  sub- 
stantial part  of  No.  95  Market  Street,  and  that  they  were 
fairly  described  as  such  in  the  certificate.  Upon  all  the 
points,  therefore,  I  agree  that  there  must  be  judgment  for 
the  defendants. 

Jvdgmentfor  the  defendants. 

Attorneys  for  plaintiff :  Oregory^  RowcUffes  &  Co.^  for 
W.  L.  Welshy  Jminchester. 

Attorney  for  defendants :  M.  Freer  Austin^  for  Frederick 
Stephen  Austin^  Manchester.  ^ 

See  Billon's  Manic.  Corp.,  gg  888,  756-9. 
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and  Another. 

Cvnlradfor  Work  to  he  done  upon  a  Ship — Property  in  Artidea  manufactured  for  the 
Purposes  of  such  Contract — Payments  during  the  Progress  of  the  Work — Completion 
of  Contract  prevented  by  Loss  of  tlie  Ship — Money  had^  and  received — Failure  of 
ComideraHon, 

The  defendants  contracted  with  the  plaintiffis  to  make  and  supply  new  boilers  and 
certain  new  machinery  for  a  steamship  of  the  plaintiffs,  and  to  alter  the  engines 
of  such  steamship  into  compound  sur&ce  condensing-engines,  according  to  a 
specification. 

The  engines,  boilers,  and  connections  were,  by  the  contract,  to  be  completed  in 
every  way  ready  for  sea  so  far  as  specified,  and  tried  under  steam  by  the  engineers 
(the  defendants)  previous  to  being  handed  over  to  the  company ;  the  result  of  such 
trial  to  be  to  the  satisfaction  of  the  company's  inspector. 

The  price  of  the  work  was  to  be  £5,800,  and  was  to  be  paid  as  the  work  pro- 
gressed, in  the  following  manner,  viz.,  £2,000  when  the  boilers  were  plated,  and  £2,000 
when  the  whole  of  the  work  was  ready  for  fixing  on  board,  and  the  balance,  £1,800, 
when  the  work  was  fully  completed  and  tried  under  steam.  These  payments  were 
only  to  be  made  on  the  certificate  of  the  plaintiffs'  inspector.  The  old  materials  re- 
moved from  the  ship  were  to  become  the  property  of  the  defendants.  The  specifica- 
tion contained  elaborate  provisions  as  to  the  fittiuj?  and  fixing  the  new  boilers  and 
macliinery  on  board  the  ship,  and  the  adaptation  of  the  old  machinery  to  the  new.  Tlie 
boilers  and  other  new  machinery  contracted  for  were  completed,  and  cendy  to  be  fixed 
on  board,  and  one  instalment  of  £2,000  had  been  paid  under  the  contract,  wlieu  tlie 
ship  was  lost  by  perils  of  the  sea. 

The  value  of  the  work  actually  done  by  the  defendants  under  the  contract 
amounted  to  £4,118.  The  second  instalment  of  £2,000  was  subsequently  paid,  at  the 
time  of  which  payment  the  plaintiffs  knew  of  the  loss  of  the  ship,  but  the  defendants 
did  not. 

The  plaintiffs  claimed  delivery  of  the  boilers  and  other  machinery  completed  under 
the  contract,  and  this  being  refused,  brought  an  action  for  the  detention  of  the  same, 
or  to  recover  back  the  £4,000  paid  by  them  to  the  defendants  : 

Hddy  that  the  contract  was  an  intire  and  indivisible  contract  for  work  to  be  done 
upon  t^  plaintiffs'  ship  for  a  certain  price,  from  further  performance  of  which  both 

J  2  Kno.  Rkp.  44 
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parties  were  released  by  the  loss  of  the  ship ;  that  the  property  in  the  articles  mann- 
factured  was  not  intened  to  pass  until  they  were  fixed  on  board  the  ship ;  and  that 
consequently  the  plaintilFs  were  not  entitled  to  fiie  boilers  and  machinery,  nor  could 
they  recover  the  £4,000  already  paid  as  upon  a  failure  of  consideration. 

Special  Case  stated  in  an  action  for  the  detention  of  cer- 
tain boilers  and  machinery,  and  for  the  recovery  of  two 
sums  of  £2,000  paid  by  the  plaintiffs  to  the  defendants. 

The  facts  of  the  case  sufficiently  appear  from  the 
judgment. 

272]  *^.  MaMheiDS,  Q.C.  {Arthur  Wilson  with  him),  for 
the  plaintiffs :  The  property  in  the  boilers  and  machinery 
so  far  as  they  were  nnished  passed  to  the  plaintiffs  under 
the  contract.  Th^  general  rule  no  doubt,  is,  that,  under  a 
contract  for  the  manufacture  of  a  chattel,  nothing  passes  to 
the  buyer  until  the  chattel  is  in  a  complete  state  and  has 
been  appropriated  to  the  contract.  But  where,  as  here,  the 
work  has  been  done  under  the  inspection  of  a  person  em- 
ployed by  the  buver,  and  moneys  have  been  paid  upon  his 
certificate  that  it  has  reached  certain  prescribed  stages,  that 
has  been  held  to  be  a  sufficient  appropriation  of  the  article 
in  its  then  state  to  take  the  case  out  of  the  general  rule : 
Woods  V.  Russell  (') ;  Wood  v.  Bell  C). 

iLoED  CoLERiDOE,  C.J.:  The  argument  on  the  other  side 
1  probably  be  that  this  was  a  contract  for  work  to  be 
done  at  an  entire  price,  and  consequently  that  nothing 
passed  to  the  plaintiffs  until  fixed  on  board  the  vessel.] 

The  same  argument  might  have  been  urged  in  the  cases 
cited.  Mr.  Benjamin,  in  his  Treatise  on  the  Sale  of  Per- 
sonal Propertv,  2d  ed. ,  p.  245,  speaking  of  Clarke  v.  Spence  ('), 
says:  ''Much  stress  has  been  laid,  in  argument,  upon  a 
passage  in  the  opinion  delivered  by  Bayley,  J.,  in  Atkinson 
V.  BuL  C),  in  which  he  said  that  '  the  foundation  of  the  de- 
cision in  Woods  v.  Russell  (*)  was,  that,  as  by  the  contract, 
given  portions  of  the  price  were  to  be  paid  according  to  the 

Srogress  of  the  work,  by  the  payment  of  those  portions  of 
le  price  the  ship  was  irreoocably  appropriated  to  the  person 
paying  the  money ;  that  was  a  purchase  of  the  specific  ar- 
ticles of  which  the  ship  was  maae.'  In  commenting  irpoa 
this  dictum,  Williams,  J.,  showed  that  in  Woods  v.  MitS' 
sell  (*)  the  decision  did  not  turn  upon  any  such  point, 
although  there  were  extra-judicial  expressions  strongly 
tending  to  that  view ;  and  he  continued  (') :  '  If  it  be  in- 
tended in  this  passage  that  the  specific  appropriation  of  the 

(»)  6  B.  &  Aid..  942.  (■»)  8  B.  A  C,  277,  282. 

(2)  6  E.  <fe  B.,  355  ;  25  L.  J.  (Q.B.),  321.         f)  5  B.  &  Aid.,  at  p.  467. 

O  4  Ad.  it  E.,  448.  • 
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parts  of  a  vessel  while  in  progress,  however  made,  of  itself 
vests  the  property  in  the  person  who  .gives  the  order,  the 

proposition  in  so  general  a  form  may  oe  doubtful 

Until  the  last  of  the  necessary  materials  be  added,  the 
vessel  is  not  ^complete;  the  thin§  contracted  for  is  [273 
not  in  existence ;  for,  the  contract  is  for  a  complete  vessel, 
not  for  parts  of  d;  vessel,  and  we  have  not  been  able  to  find 
any  autnority  for  saying  that  while  the  thing  contracted  for 
is  not  in  existence  as  a  whole  and  is  incomplete,  the  general 
property  in  such  parts  of  it  as  are  from  time  to  time  con- 
structed shall  vest  in  the  purchaser,  except  the  above  pas- 
sage in  the  case  of  Woows  v.  Russell  (*).  The  court,  how- 
ever, held  that  the  passage  cited  from  Woods  v.  Hussell  (') 
was  founded  on  the  notion  that  provisions  for  the  payment 
regulated  by  particular  stages  of  the  work  is  made  in  the 
contract  with  a  view  to  give  the  purchaser  the  security  of 
certain  portions  of  the  work  for  the  money  he  is  to  pay, 
and  is  an  equivalent  to  an  express  provision  tJiai,  on  pay- 
Toerd  of  t?ie  first  instalment,  the  general  property  in  so  rwmh 
of  the  vessel  as  is  then  constructed  shall  vest  in  the  pur- 
chaser.^ The  court,  with  the  intimation  of  a  wish  that  the 
intention  of  the  parties  had  been  expressed  in  less  ambigu- 
ous terms,  deliberately  adopted  this  dictum  from  Woods  v. 
Hussell  (*3  as  a  rule  of  cooistrv^tion  by  which,  in  similar 
ship-building  contracts,  the  parties  are  held  to  have  by  im- 
plication evinced  an  inteTition  that  the  property  shall  pass^ 
notwithstanding  the  general  rule  to  the  contrary.  The  law 
thus  established  has  remained  unshaken  to  the  present 
time." 

[Denman,  J.:  This  is  substantially  a  contract  for  work 
and  labor,  and  not  a  contract  of  sale.  J 

In  Wilkins  v.  Bromhead  ('),  where  a  carpenter  was  em- 
ployed to  make  a  greenhouse,  the  whole  of  which  was  com- 
pleted but  not  permanently  fixed  together,  and  the  agreed 
price  paid,  but  trie  ffreenhouse  at  the  employer's  request  was 
retained  on  the  maker's  premises  until  after  he  had  become 
bankrupt,  this  court  held  that  there  had  been  a  suflicient 
appropriation  to  pass  the  property  in  the  greenhouse  to  the 
employer.  Clar/ce  v.  Spence  (*),  where  the  contract  was  for 
the  building  of  a  ship  for  a  given  sum,  to  be  paid  by  certain 
instalments  as  the  work  processed,  was  a  decision  to  the 
same  effect.    And  this  was  followed  by  Wood  v.  Bell  {*). 

[Lord  Coleridge,  C.J.:  The  passage  cited  by  Mr.  Ben- 
jamin from   the    judgment  of  AVilliams,  J.,  in  Clarke  v. 

(«)  5  B.  A  Aid.,  at  p.  me.  (»)  4  Ad.  A  E..  448. 

(*)  6  M.  <l-  N.,  l»63.  (*)  6  E.  &  B,855;  25  L.J.  (Q.B.),  321. 
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274]  Spence  (')  shows  *there  is  no  appropriation  until  the 
ship  is  complete.  The  judgment  goes  on  to  show  (')  that  pay- 
ment is  wholly  immaterial  to  the  vesting  of  the  property.] 

Then  the  vessel  in  this  case,  the  Scanderia,  having  been 
lost  at  sea,  both  parties  were  excused  from  further  proceed- 
ing with  the  contract.  Where  a  contract  impliedly  assumes 
the  existence  of  a  particular  or  specific  person  or  thine,  it  is 
to  be  construed  in  the  absence  of  an  express  or  implied  war- 
ranty that  the  existence  of  the  person  or  thing  shall  con- 
tinue, as  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  in  case,  before  breach,  performance  oecomes  im- 
possible, from  such  person  or  thing  ceasing  to  exist :  Laugh- 
ters Case  (') ;  Williarns  v.  Hidei^ ;  Taylor  v.  Caldwell  {^) ; 
Boast  V.  Firth  (*) ;  Appleby  v.  Meyers  (').  In  delivering 
the  judgment  of  the  Court  of  'Error  in  the  last  cited  case, 
BlacKburn,  J.,  saysC):  "We  think  that  where,  as  in  the 
present  case,  the  premises  are  destroyed  for,  in  this  case, 
the  ship  is  lost]  without  fault  on  either  side,  it  is  a  misfor- 
tune equally  affecting  both  parties;  excusing  both  from 
further  performance  of  the  cotract,  but  giving  a  cause  of 
action  to  neither." 

Then,  as  to  the  defendants'  claim  of  lien.  It  appears  from 
the  case  that  the  defendants  have  done  work  under  the  con- 
tract to  the  value  of  £4,118,  and  that  they  have  received 
two  payments  of  £2,000  each.  The  boilers  were  to  be  fixed 
on  board  the  Scanderia  before  their  claim  for  the  balance  of 
the  agreed  price,  £1,800,  could  arise  ;  and  then  they  would 
have  parted  with  them.  The  claim  of  lien,  therefore,  is 
inconsistent. 

[Keating,  J.:  You  can  only  deprive  them  of  their  lien 
by  resorting  to  the  contract :  and  tnat  has  been  put  an  end 
to  by  the  act  of  God. 

Grove,  J.,  referred  to  Jervis  v.  Tompkinson  (").] 

Then,  the  defendants  have  waived  their  lien,  if  they  ever 
had  it,  by  claiming  £1,800,  when  the  utmost  they  could  be 
entitled  to  was  £118 :  Dirks  v.  Richards  (") ;  Kerford  v. 
Mmidel  (" ). 

275]  *If  the  contract  is  wholly  rescinded,  or  if  the  prop- 
erty in  the  boilers  did  not  pass  to  the  plaintiffs,  they  have 
paid  £4,000  upon  a  consideration  which  nas  failed ;  and  con- 
sequently they  are  entitled  to  recover  it  back. 

(»)  4  Ad.  AE.,448.  (')  Law  Rep..  1  G.   P.,  616;  in  error, 

(«)  4  Ad.  <k  E.,  at  p.  469.  Law  Rep.,  2  C.  P.,  661 . 

(»)  6  Co.  Rep.,  21  b.  (»)  Law  Rep.,  2  C.  P.,  at  p.  669. 

(^)  Palm.,  648.  (»)  1  H.  A  N.,  195. 

C)  3  B.  cfe  S  ,  826;  82  L.  J.  (Q.B.),  164.  (»o)   4  M.  &  G.,  674;  26  L.  J.(Ex  ),  41. 

(♦•)  Law  Rep.,  4  C.  P.,  1.  (")    28  L.  J.  (Ex.),  303. 
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Benjamin^  Q.C.:  The  contract  in  the  present  case  is  not 
one  of  sale,  as  to  which  very  different  considerations  would 
applv,  but  one  of  work  and  labor.  It  is  an  entire  contract 
for  the  repair  of  a  ship  with  materials  partly  old  and  partly 
new.  The  complicated  nature  of  the  work  to  be  done  before 
the  contract  was  completed  renders  it  impossible  to  attribute 
the  payments  made  to  any  particular  part  of  the  work.  The 
payroents  were  simply  intended  to  be  payments  on  account 
of  the  whole  price  of  the  entire  work.  Apart  from  anv  spe- 
cific provision  for  payment  as  the  work  progressed,  tne  ae- 
fendants  could  not  have  recovered  a  penny  until  the  whole 
of  the  work  was  completed :  Appleby  v.  Meyers  (*).  How- 
ever little  remained  to  be  done  they  must,  if  the  vessel  was 
lost,  have  lost  all  claim  to  remuneration.  They  expressly 
stipulate  for  payment  as  the  work  progresses,  in  order  to 
prevent  such  a  result,  and  to  throw  some  portion  of  the  risk 
on  the  other  party.  There  is  nothing  in  such  a  provision  to 
show  that  there  was  any  intention  that  the  property  in  boil- 
ers and  other  articles,  constructed  with  a  view  to  the  con- 
tract, but  not  affixed  to  the  ship,  should  pass  upon  the 
payment  of  these  instalments.  The  plaintiffs  have  no  right 
to  split  up  the  contract,  and  take  part  of  what  was  to  be 
done  as  against  part  payment  of  the  price.  But  for  the  ex- 
press stipulation  the  defendants  on  the  loss  of  the  vessel 
must  have  borne  all  the  loss ;  b^  that  stipulation  they  have 
thrown  the  loss  on  the  plaintiflfs.  But  this  does  not  affect 
the  construction  of  the  contract  in  other  respects:  it  remains 
an  entire  and  indivisible  contract.  The  plaintiffs  knew  of 
the  loss  of  the  ship  when  they  paid  the  second  instalment. 
Consequently  the  money  paid  cannot  be  said  to  have  been 
paid  upon  a  consideration  which  has  since  failed.  The  sums 
of  money  to  be  paid  in  advance  do  not  correspond  to  the 
value  of  the  articles  manufactured  at  the  time  of  such  pay- 
ments. Besides,  the  defendants  have  not  received  the  old 
materials,  and  cannot  now  receive  them. 

Arthur  Wilson^  in  reply:  The  action  is  not  upon  the 
contract;  *the  contract  nas  not  been,  and  never  can  [276 
be,  carried  out ;  the  plaintiffs'  claim  must  depend  on  the 
fact  of  the  property  having  passed  or  upon  failure  of  con- 
sideration. It  is  conceded  that  if  this  were  to  be  looked 
upon  as  the  case  of  a  contract  of  sale  the  property  would 
have  passed.  The  distinction  relied  upon  is  that  this  is  not 
a  contract  to  build  a  ship,  but  to  repair  one.  It  is  contended 
that  upon  the  true  construction  of  the  contract  it  consists  of 
two  component  parts,  which  may  be  severed.     It  is  a  con- 

0)  Law  Rep.,  2  C.  P.,  661. 
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tract  for  the  sale  of  certain  machinery,  plus  a  contract  to  do 
work  in  fixing  it  and  in  altering  part  of  the  existing  ma- 
chinery. A  sale  is  simply  a  transfer  of  property  for  considera- 
tion. Quoad  the  things  to  be  made  this  is  a  contract  of  sale. 
All  that  has  to  be  done  with  respect  to  them  is  to  make  them 
according  to  the  specifications. 

The  substance  of  the  contract  must  be  looked  at,  and  it 
will  be  found,  when  so  regarded,  that  the  bulk  of  it  is  for 
the  manufacture  of  certain  engines  to  be  fixed  on  board  the 
plaintiflfs'  ship.  The  stipulation  for  payment  in  instalments 
IS  for  the  protection  of  both  parties,  that  the  one  party  may 
not  lose  the  price  of  the  things  provided  by  the  toss  of  the 
ship  before  the  contract  is  completed,  and,  on  the  other 
hand,  that  the  other  party  may  not  have  to  pay  the  price 
and  receive  no  equivalent  for  it.  There  is  no  reason  wny  it 
should  be  construed  so  as  to  shift  all  the  risk  from  one  side 
to  the  other. 

It  is  quite  consistent  with  the  terms  of  the  contract,  and 
manifestly  in  accordance  with  the  justice  of  the  case,  that  the 
true  construction  is  that  the  property  should  pass  in  the  arti- 
cles, when  manufactured  from  time  to  time,  on  payment  of 
the  instalments  due. 

He  cited  Lee  v.  Oriffin  (*). 

Cut,  adv.  wU: 

Feb.  25.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J., 
and  Grove  and  Denman,  JJ.,  ('))  was  delivered  by 

Denman,  J.:  This  was  a  special  case  stated  without 
pleadings  in  an  action  in  which  the  plaintiffs  claimed  to  re- 
277]  cover  certain  *boilers  and  machinery  detained  by  the 
defendants,  with  damages  for  their  detention,  or  to  recover 
back  two  sums  of  £2,000  each  paid  by  the  plaintiffs  to  the 
defendants  as  stated  in  the  case.  In  case  our  judgment 
should  be  for  the  plaintiffs  for  the  recovery  of  the  goods, 
judgment  was  to  be  entered  for  £5,000,  to  be  reduced  to 
405.  on  the  goods  being  delivered  up.  In  case  we  should 
decide  for  the  plaintins  on  the  other  ground,  judgment 
was  to  be  entered  for  £4,000.  The  two  questions  for  the 
court  therefore  are,  whether,  under  the  circumstances  of 
the  case,  either  detinue  or  money  had  and  received  colild  be 
maintained. 

The  material  facts  of  the  case  were  as  follows :  On  the 
18th  of  December,  1871,  the  plaintiffs,  a  shipping  company 
in  London,  being  owners  of  two  steamships,  the  Minia  and 
the  Scanderia,  entered  into  a  written  contract  with  the  de- 

(')  1  B.  A  S.,  272;  80  L.  J.  (Q.B.,  252.     raent,  liad  resigned  at  the  end  of  miary 
(')  Keating,  J.,  who  heard   the  argu-    Term. 
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fendants,  engineers  in  London,  which  is  set  out  in  the  spe- 
cial case,  and  the  terms  of  which,  so  far  as  they  are  material, 
are  as  follows : 

The  engineers  agree  to  make  and  supply  to  the#company 
new  marine  boilers  and  various  parts  of  machinery  for  the 
screw-steamers  Minia  and  Scanderia  belonging  to  the  com- 
pany, and  to  alter  the  engines  of  those  steamers  into  com- 
pound surface  condensing  engines,  according  to  specification 
annexed.  The  engines  and  toilers  and  connections  are  to 
be  completed  in  every  way  ready  for  sea  so  far  as  specified, 
and  tried  under  steam  by  the  engineers  previous  to  being 
handed  over  to  the  company  ;  the  result  of  such  trial  to  be 
to  the  satisfaction  of  the  company's  inspector. 

The  work  to  be  commenced  without  delay,  and  completed 
with  all  reasonable  dispatch.  Due  notice  shall  be  given  by 
the  companv  to  the  engineers  of  the  date  at  which  the 
steamers  will  be  placed  in  their  hands  after  the  work  is 
ready,  to  have  the  engines  completed.  Each  of  the  steamers 
shall  be  completed  ready  for  sea  within  sixtv  working  davs 
from  the  date  at  which  she  is  placed  in  the  hands  of  the 
engineers. 

The  price  to  be  paid  by  the  company  to  the  engineers  in 
respect  of  this  agreement  shall  be  the  sum  of  £5,800  for  each 
steamer,  payable  as  the  work  progresses,  in  the  following 
manner,  viz.,  When  the  boilers  are  plated,  £2,000,  half  cash, 
half  by  the  companv' s  acceptance  at  four  months'  date; 
when  the  whole  of  the  work  is  ready  for  fixing  on  board, 
£2,000,  half  cash,  half  by  the  company's  ^acceptance  [278 
at  four  months'  date;  when  each  steamer  is  fully  com- 
pleted and  tried  under  steam,  £1,800,  whereof  £1,000  cash, 
and  £800  in  acceptances  at  four  months.  All  bills  to  be 
approved. 

The  contract  then  contained  a  guarantee  by  the  engineers 
against  bad  materials  or  workmanship,  and  an  undertaking 
to  make  good  for  six  months ;  and  then  it  continued  as 
follows : 

'*A11  the  work  hereby  contracted  to  be  done  by  the  en- 
gineers shall  be  executed  to  the  satisfaction  of  John  Pile,  or 
other  the  company's  inspector  for  the  time  being;  and  all 
the  payments  agreed  to  be  made  by  the  company  shall  only 
be  made  on  the  certificate  of  such  inspector  that  the  condi- 
tions entitling  the  engineers  to  receive  such  payment  have 
been  fulfilled." 

The  contract  contained  an  arbitration  clause. 

Tlie  specification  referred  to  in  the  contract  was  headed 
*^  The  work  hereby  specified  to  be  done  to  each  of  the  steam- 
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ers  Minia  and  Scanderiaj"  and  contained,  amongst  other 
matters,  the  following  provisions  and  requirements : 

"  Four  new  boilers  oi  oval  form  to  be  fitted  and  fixed  on 
board ;  each  boiler  to  have  two  furnaces,  and  to  be  provided 
with  all  necessary  fittings,"  &c. ;  "  the  boilers  to  be  cleaded 
with  felt  and  wood,  or  patent  cement,  as  may  be  determined, 
with  all  necessary  piping  to  fit  and  fix  them  to  the  engines  ;" 
funnel  casings  to  be  removed  and  replaced ;  old  boilers  to  be 
cut  up  in  ship,  and  removed  in  pieces,  so  as  not  to  disturb 
the  deck. 

Then  followed  provisons  relating  to.  alterations  to  be 
made  in  the  cylinders,  and  providing  several  articles,  such 
as  new  cylinder  covers  to  be  put  on  the  old  cylinders,  with 
glands,  slide-rods,  and  "all  tnat  may  be  necessary  to  make 
the  engines  complete  compound  and  surface  condensing 
engines." 

Then  followed  a  provision  that  a  surface  condenser  con- 
taining 2,000  cubic  feet  of  tube  cooling  surface  was  to  be 
supplied;  and  immediately  afterwards  it  was  specified  as 
follows:  "One  of  the  present  air-pumps  to  be  arranged  as 
a  circtdating  pump ;  both  the  pump  and  the  other  air-pump 
now  in  the  ship  to  have  foot  valves  fitted,  if  they  are  not  so 
at  present;"   " waste- water  valves  to  befitted  to  ship;  the 

S resent  waste- water  valve  chest  to  remain  for  the  air-pump's 
ischarge;"  "  all  present  piping  in  connection  with  boilers 
to  be  condemned,  and  replaced  with  copper  piping  sufficient 
279]  *tobear  the  increased  pressure;"  "all  brasses  to  be 
set  together,  and  the  whole  job  to  be  put  in  thorough  work- 
ing order  so  far  as  the  new  work  is  concerned  ;"  "in  conclu- 
sion, it  is  intended  that  the  engineers  shall  remove  the 
present  boilers  and  such  parts  of  the  machinery  ds  may  he 
necessary  to  make  the  above  alterations,  giving  new  boilers 
and  complete  machinery  instead,  and  so  as  to  comply  with 
the  requirements  of  the  Board  of  Trade,  whose  certificate 
they  are  to  obtain  as  far  as  the  work  which  they  engage  to 
do  extends."  '  • 

The  case  finds  that  under  the  contract  the  whole  of  the 
old  materials  to  be  necessarily  taken  from  each  ship  by  rea- 
son of  the  execution  of  the  work  contracted  to  be  done 
would  become  the  property  of  the  defendants,  and  that  the 
value  of  such  old  materials  in  each  ship  was  £353.  At  the 
date  of  the  contract,  the  18th  of  Decemoer,  1871,  the  Scan- 
deria  was  in  the  port  of  London.  Thq  contract,  so  far  as 
relates  to  the  Mima,  was  performed  on  both  sides ;  and  no 
question  arises  as  to  that  ship. 

On  the  28th  of  June,  1872,  the  plaintiffs  gave  notice  to  the 
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defendants  that  the  Scanderia  was  ready  to  be  placed  in 
their  hands  on  the  Ist  of  Angust  next,  to  receive  her  boilers 
and  machinery.  But,  upon  hearing  from  the  defendants  on 
the  28th  of  Jnne  that  they  could  not  promise  to  be  ready  by 
the  1st  of  August,  the  plaintiffs  determined  to  send  her  on 
another  voyage.  She  sailed  from  Cardiff  accordingly  in  Au- 
gust, and  on  her  return  voyage  was  lost  by  perils  of  the  sea. 

On  the  16th  of  August,  1872,  the  boilers  for  the  Scanderia 
were  plated.  On  the  27th  of  August  the  plaintiffs'  inspector 
certified  that  the  defendants  were  entitled  to  receive  the 
first  sum  of  £2,000  in  respect  of  that  ship ;  and  on  the  28th 
of  August  the  plaintiffs  paid  the  same  m  the  manner  pro- 
vided by  the  contract. 

On  the  4th  of  Januarv,  1873,  the  whole  of  the  work  was 
ready  for  fixing  on  board  the  Scanderia,  and  on  the  15th  the 
plaintiffs'  inspector  so  certified,  and  that  tlie  conditions 
entitling  the  defendants  to  the  second  sum  of  £2,000  had 
been  fulfilled;  and  the  plaintiffs  on  the  17th  of  January 
paid  that  sum  as  before.  At  the  time  of  the  last  mentioned 
payment,  the  plaintiffs  knew,  but  the  defendants  did  not 
know,  of  the  loss  of  the  vessel. 

On  the  25th  of  April,  1873,  the  defendants,  having  heard 
of  the  *loss  of  the  Scanderia,  wrote  requesting  the'plain-  [280 
tiffs  "  to  pay  the  balance  due  on  the  contract,  amounting  to 
£1,800."  On  the  26th  the  plaintiffs  replied  that,  '^looking 
at  the  work  which  the  defendants  had  not  been  called  upon 
to  perform,  they  considered  that  they  had  already  paid  all 
that  they  could  be  required  to  pay  in  respect  of  the  engines, 
if  indeed  they  had  not  already  jpaid  more  than  a  propor- 
tionate part  of  the  contract  price. '^ 

On  the  10th  of  May,  1873,  the  plaintiffs  gave  notice  to  the 
defendants  stating  that  the  contract  of  the  18th  of  Decem- 
ber, 1871,  having  come  to  an  end,  they  required  the  defen- 
dants to  deliver  to  the  plaintiffs  the  boilers  and  other 
machinery  and  things  made  by  the  defendants  under  tho 
contract,  and,  in  default  of  delivery,  threatened  proceedings. 
On  the  21st  of  May  the  defendants'  solicitors  wrote,  stating 
that  the  defendants  were  willing  to  hand  over  the  boilers 
and  other  machinery  asked  for,  ''on  being  paid  the  amount 
of  their  lien."  Subsequently,  on  the  23d  and  28th  of  May, 
in  answer  to  letters  of  inquiry  as  to  their  meaning,  the  de- 
fendants' solicitors  wrote  that  the  amount  claimed  by  the 
'defendants  as  their  lien  was  the  amount  of  the  last  instal- 
ment under  the  contract,  viz.,  £1,800.  They,  however,  pro- 
posed that  the  question  should  be  disposed  of  under  the 
arbitration  clause,  which  offer  was  declined  by  the  plaintiffs. 
12  Eng.  Rep.  45 
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The  case  further  stated:  "The  total  sums  paid  under  the 
contract  by  the  plaintiffs  to  the  defendants  are,  £6,800  in 
respect  of  the  Minia,  and  the  two  above-mentioned  sums  of 
£2, 000  each  in  respect  of  the  Scanderia.  The  defendants  have 
received  the  old  materials,  valued  at  £353,  out  of  the  Minia. 
No  oflfer  of  any  further  sum  has  been  made  by  the  plaintiffs 
to  the  defendants.  The  defendants,  at  the  date  when  they 
heard  of  the  loss  of  the  Scanderia,  had  completed  71  per 
cent,  of  the  whole  work  contracted  for  in  respect  of  the 
Scanderia.  At  that  date  the  price  of  labor  and  materials 
was  higher  than  at  the  date  of  the  contract." 

Upon  the  above  state  of  facts,  it  was  contended  on  behalf 
of  the  plaintiffs, — first,  that  the  property  in  the  boilers  and 
machinery  and  other  matters  prepared  by  the  defendants 
and  ready  to  be  fixed  in  the  Scanderia  had  passed  to  the 
plaintiffs.  It  was  admitted  that,  in  general,  a  contract  for 
^81]  the  manufacture  of  articles  *to  be  fitted  to  a  house  or 
a  ship  would  not  pass  the  property  upon  the  mere  manu- 
facture of  the  articles  according  to  the  contract :  but  it  was 
contended  that,  under  the  present  contract,  inasmuch  as 
the  boilers  were  to  be  inspected  by  the  plaintiffs'  inspector, 
and  the  defendants  were  to  be  paid  £2,000  upon  his  certifi- 
cate th£|,t  the  conditions  entitling  the  defendants  to  be  paid 
were  fulfilled,  and  the  contract  itself  stated  that  such  pay- 
ments were  to  be  made  "as  the  work  progresses,"  we  ought 
to  hold  that,  upon  each  of  these  instalments  being  paid  and 
the  proper  certificates  given,  so  much  of  the  work  was  irrevo- 
cably appropriated  to  the  plaintiffs,  and  that  therefore  the 
plaintins  were  entitled  to  recover  damages  for  the  detention 
at  all  events  of  that  portion  of  the  work  done  when  the 
second  instalment  of  £2,000  was  paid. 

In  support  of  this  contention  several  cases  were  cited, — 
especially  Clarke  v.  Spence  (*),  Woods  v.  Russell  ('),  and 
Wood  V.  Bell  (•).  But,  in  truth,  none  of  those  cases  afford 
material  assistance  towards  the  decision  of  the  present  case. 
They  were  all  cases,  not  of  a  contract  for  work  and  mate- 
rials to  be  supplied  to  a  ship  by  way  of  repairs  or  alterations, 
but  contracts  for  building  and  supplying  a  ship ;  and  the 
question  which  arose  in  all  those  cases  was,  whether  the  ship 
itself  or  the  materials  ready  to  be  fitted  to  it  had  or  had  not 
passed  to  the  purchaser  at  the  time  of  the  bankruptcy  of  the 
builder.  There  was  nothing  in  two  of  those  cases  to  be  done 
by  the  purchaser  except  to  pay  the  price  contracted  for: 

0)  4  Ad.  &  E.,  448.  (»)  6  E.  A  B..  772  ;  25  L.  J.  (Q.B.).  148  ; 

(?)  6  B.  A  Aid.,  942.  inerror,6E.<feB.,355;  25  L.  J.(Q.B.).32l. 
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and  in  Woods  v.  Russell  (*)  the  property  in  the  ship  was 
held  to  have  passed  because  the  ship-Duilder  signed  the  cer- 
tificate to  enable  .the  defendant  to  have  the  ship  registered 
in  his  name,  and  thereby,  as  the  court  thought,  consented 
that  the  general  property  in  the  ship  should  be  considered 
as  from  that  time  bemg  in  the  defendant. 

In  the  present  case  there  is  no  such  fact,  and  reliance  is 
wholly  placed  on  the  contract  between  the  parties  and  the 
payments  under  it. 

In  ClarJce  v.  Spence  ('),  undoubtedly,  the  court  treated  a 
provision  for  the  payment  for  a  ship  regulated  by  particular 
stages  of  the  work  as  equivalent  to  an  express  provision 
that  on  payment  of  *the  &rst  instalment,  the  general  [282 
property  in  so  much  of  the  vessel  as  is  then  constructed 
should  vest  in  the  purchaser.  But  that,  again,  was  the  case 
of  a  contract  in  which  nothing  was  to  be  done  beyond  the 
supply  of  a  chattel  by  the  one  party  and  the  payment  at 
certain  stages  of  its  progress  by  the  other.  And  the  case  of 
Laidler  v.  Burlinson  (*)  shows  how  strictly  confined  to  that 
simple  state  of  things  the  doctrine  supported  by  Otarke  v. 
Spence  {*)  is  held  to  be. 

Wood  V.  Bell  {*)  turned  not  upon  the  contract  only,  but 
upon  the  conduct  of  the  parties.  Lord  Campbell,  indeed, 
lays  very  great  stress  upon  the  terms  of  the  contract,  which 
made  the  payments  dependent  on  the  vessel's  being  built  to 
certain  specific  stages  by  certain  appointed  days;  and 
speaks  of  this  provision  as  "an  indication  of  intention  sub- 
stantially the  same  as  if  the  days  had  not  been  fixed,  but 
the  payments  made  to  be  due  expressly  when  those  stages 
had  been  reached."  But  Wood  v.  Beu{*)y  again,  was  the 
case  of  a  contract  for  the  supply  of  a  ship  to  be  built  by  A. 
for  B.,  which  in  out  opinion  is  a  very  different  sort  of  con- 
tract from  that  with  which  we  have  to  deal  in  the  present 
case. 

In  answer  to  the  plaintiffs'  claim  for  the  detention  of  the 
goods,  the  defendants'  counsel  contended  that  the  contract 
upon  which  the  question  here  arises  was  not  a  contract  for 
the  sale  of  goods,  nor  one  capable  of  being  so  dealt  with  as 
i-egards  any  part  of  it.  He  maintained  that  it  was  in  sub- 
stance a  contract  for  work  and  labor  to  be  done  upon  two 
ships  belonging  to  the  plaintiffs,  and  containing  provisions 
wholly  inconsistent  with  the  view  that  the  property  in  any 
part  of  the  boilers  and  machinery  intended  for  the  Soanderia 

0)  6  B.  <fe  Aid.,  942.  (*)  6  E.  A  B.,  112 ;  26  L.  J.  (Q.B.),  148 ; 

(«)  4  Ad.  <fe  E.,  448.  in  error,  6  E^A  B.,  366;  25  L.  J.  (Q.B.), 

0)  2  M.  «fe  W.,  602.  821. 
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would  pass  until  actually  fixed  on  board  the  Scanderia.  He 
relied  strongly  on  the  provision  that  the  old  materials  were 
to  be  received  by  the  defendants  under  .the  contract,  and 
upon  the  several  provisions  of  the  specification  to  the  effect 
that  numerous  alterations  were  to  be  made  which  could  only 
be  decided  upon  when  the  ship  was  in  the  hands  of  the  de- 
fendants, and  generally  upon  the  mixed  and  complicated 
character  of  the  job  contracted  for. 

2831  *We  are  of  opinion  that,  upon  the  true  construction 
of  the  contract,  it  was,  as  contended  bv  the  defendants' 
counsel,  substantially  a  contract  for  work  and  labor  to  be 
done  by  the  defendants  for  the  plaintiffs,  and  that,  looking 
to  the  complicated  nature  of  the  work  to  be  done,  it  is  im- , 
possible  to  hold  that  the  provisions  as  to  payment  were 
intended  to  have  the  effect  of  passing  the  property  in  each 
portion  of  work  certified  by  the  inspector  as  properly  done 
to  the  plaintiffs  as  and  when  his  certificate  was  given.  If, 
indeed,  we  could  see  anything  upon  the  face  of  the  contract 
to  show  that  the  two  sums  of  £2,000  were  to  be  considered, 
as  between  the  parties,  to  be  in  payment  of  the  work  certi- 
fied to  be  done,  neither  more  nor  less,  we  should  be  disposed 
to  hold  that  the  plaintiffs'  contention  was  well  founded ;  but 
we  do  not  think  that  this  was  the  intention  of  the  contract 
We  think  that  the  two  payments  of  £2,000  were  intended  only 
to  be  made  as  payments  on  account  of  the  contract  to  be  per- 
formed, as  a  whole ;  and  that  they  were  not  intended  to  appro- 
griate  so  much  money  to  so  much  work  or  materials.  The  case 
nds  that,  at  the  time  at  which  the  defendants  were  informed 
of  the  loss  of  the  Scanderia,  seventy-one  per  cent,  of  the 
whole  of  the  work  contracted  to  be  done  had  been  completed ; 
and  it  is  difficult  to  see  what  more  could  have  been  done  be- . 
yond  what  would  have  been  included  in  the  first  two  cer- 
tificates, until  the  ship  had  come  into  the  defendants'  hands. 

Seventy-one  per  cent,  of  £6,800  amounts  to  £4,118,  a  sum 
materially  in  excess  of  the  £4,000  paid  ;  and  we  think  it  can 
hardly  have  been  in  contemplation  of  the  parties  that  in  any 
case  the  defendants  should  be  bound  to  do  a  portion  of  the 
work  contracted  for,  and  hand  it  over  to  the  plaintiffs  for  a 
less  than  its  proportionate  value  of  the  whole  work  to  be 
done;  and  that,  too,  without  receiving  the  old  materials 
(worth  £363),  which  they  were  to  receive  in  case  the  contract 
had  been  f ally  performed. 

A  careful  perusal  of  the  specification  seems  to  us  to  estab- 
lish that  the  contract  was  for  one  entire  job,  for  which  £6,800 
was  to  be  received  on  one  side  and  £363  value  in  old  ma- 
terials on  the  other.     The  full  performance  of  this  contract 
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having  been  rendered  impossible  by  the  loss  of  the  Scanderia, 
we  think  that  the  plaintiffs  cannot  maintain  that  any  prop- 
erty has  passed,  and  that  therefore  the  claim  in  detinue  fails. 

*The  second  ground  upon  which  the  plaintiffs  rested  [284 
was  a  claim  to  be  repaid  the  two  sums  of  £2,000  paid  by  them, 
as  money  had  and  received.  With  regard  to  the  first  of  these 
sums,  it  seems  to  us  to  be  clear  that  it  was  paid  in  pursuance 
of  the  contract,  and  under  such  circumstances  that  the  parties 
could  not  be  placed  in  statu  quo  by  its  repayment.  The  boilers 
certified  to  be  plated  may  have  been  either  of  more  or  less 
value  than  £2,000,  or  of  more  or  less  profit  or  loss  relatively  to 
the  rest  of  the  subject-matter  of  the  contract.  The  defendants 
are  guilty  of  no  wrong  in  not  having  fitted  the  boilers  in 
question  to  the  plaintins'  ship.  It  seems  quite  plain  that,  if 
tne  ship  had  perished  during  the  currency  of  the  bill  at  four 
months  given  for  the  second  £1,000  payable  upon  the  plat- 
ing of  these  boilers,  that  would  have  been  no  answer,  as  be- 
tween the  parties,  to  an  action  on  the  bill. 

With  regard  to  the  second  £2,000,  there  is  a  still  further 
objection  to  its  recovery  in  an  action  for  money  had  and  re- 
ceived. Before  the  plaintiffs  paid  that  sum  to  the  defen- 
dants, they  were  aware  of  the  loss  of  the  Scanderia ;  and 
the  defendants  were  not  aware  of  it.  It  cannot,  therefore, 
be  maintained  that  it  was  paid  by  the  plaintiffs  upon  a  con- 
sideration which  has  since  failed;  for  it  was  paid  with 
knowledge  of  the  facts,  which  were  unknown  to  the  de- 
fendants. 

We  are  therefore  of  opinion  that  the  plaintiffs  have  failed 
to  sustain  either  of  the  grounds  upon  wnich  alone  they  con- 
tended that  any  right  of  action  against  the  defendants  could 
be' supported,  and  that  we  are  bound  to  give  judgment  for 
the  deiendants. 

Judgrn^nt  for  the  defendants. 

Attorney  for  plaintiffs :  O.  M,  Clements^  for  Bircham  &  Co. 
Attorneys  for  defendants :  Cottar ns^  Jehu  &  Cattarns. 

See  note  10  Eng.  Rep.,  117.  nu%,  14  N.  Y.,  611 ;  Dyckman  v.  Va- 

The  general  rule  is  that  under  a  con-  liente,  48  Barb.,  142  ;  Sage  v.  SUntz,  23 

tract  for  the  building  of  a  vessel  or  Ohio  St.  Rep.,  1 ;  HessevY.  WUsoUy  86 

other  thing,  no  property  vests  in  the  Iowa,    152  ;    8cuU  v.    SJiakespear,   75 

person  for  whom  it  is  agreed  to  be  built  Penn.  St.  R.,  297  ;  Hiscox  v.  Harbeck, 

until  it  is  finished  and  delivered.  An-  2  Bosw.,  506  ;  Comfort  v.  Kierated,  26 

drews  v.  Duranty  11  N.  Y.,  35  ;  see  S.  C.  Barb. ,  472  ; ,Broion  v.  MorgaUy  2  Bosw., 

on  second  appeal,  18  N.  Y.,  496 ;  Happy  485  ;  Field  v.  Moore,  Lalor's  Sup.,  418  ; 

V.  Moaher,  47  Barb.,  503;  Lowx.  Austin,  see  Matter  of  Lambton,  L.  R.,  10  Chy. 

25  Barb. ,  26, 20  N.  Y. ,  181 ;  McConihe  v.     App. ,  405,  post  p. ,  or  to  appear  in  13 

J^ewYork,  etc.,  20  N.Y.,  495  ;  Seymour  Eng.  R. 

v.  Montgoviery,  4  Abbott's  Court  App.  As  to  what  is  finishing  and  deliver- 

Dec.,207, 1  Keyes,  463  ;  i>fr/ce7'v.  i'V?'-  ing  :  Qoddard  v.    Biiiney,  115  Mass., 
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450;  Dexter  v.  Bevier,  42  Barb.,  573, 677; 
see  Andrew  v.  Neweomb,  32  N.  Y.,  417. 

The  rale  is  the  same  where  certain 
portions  of  the  contract  price  are  agreed 
to  be  paid  to  the  builder  at  specified 
stages  of  the  work,  and  where  an  agent 
of  the  person  for  whom  the  article  is  to  be 
constructed,  is  to  and  does  superintend 
and  approve  the  materials  and  work : 
Andrews  v»  Durante  11  N.  Y.,  86  ;  10 
Eng.  Rep.,  117  note. 

Therefore,  where  A.  contracted  to 
build  for  B.  a  vessel  of  specified  di- 
mensions, and  deliver  it  to  him  com- 
plete on  a  diyr  named,  for  the  price  of 
f6,000 :  three  thousand  to  be  paid  at 
specified  stages  of  the  work,  and  $2,000 
when  it  was  completed  and  delivered, 
the  workmanship  and  materials  to  be  in- 
spected and  approved,  as  .the  work 
progressed,  by  the  supintendent  of  B., 
which  was  done  :  Held,  that  B.  had  no 
property  in  the  vessel  until  it  was  com- 
pleted :  Andrews  v.  Durant,  11  N.  Y., 
36  ;  10  Eng.  R.,  117  note  ;  see  Manffer 
V.  C7rd^,  117Maas.,  330. 

Where  payment  was  made  upon  a 


portrait  partly  painted  to  be  transferred 
to  another  for  finishing,  held  an  excep- 
tion to  the  general  rme  and  that  title 
passed  to  the  person  so  paying :  Wright 
V.  CTBrien,  5  Daly.  54. 

Where  a  house  builder  contracted  to 
build  a  house  and  find  the  materials, 
for  which  he  was  to  receive  his  pay  as 
the  work  advanced,  and  after  putting 
up  and  inclosing  the  house,  worked  up, 
in  the  house,  plank  preparatory  to 
erecting  columns  for  a  piazza  to  the 
building  and  removed  the  same,  as  a 
mere  matter  of  convenience,  to  an  ad- 
joining house,  where  they  were  levied 
upon  by  virtue  of  an  attachment  against 
the  buUder ;  it  was  held,  in  an  action  by 
the  employer  for  the  taking  of  such 
materials,  that  the  plaintiff,  although  he 
had  made  advances  as  the  work  pro- 
gressed, was  not  entitled  to  maintain 
an  action  :  the  materials  being  personal 
property,  and  not  passing  to  the  plain- 
tiff until  delivery  or  until  affixed  to  the 
freehold  :  Johnson  v.  Hunt,  11  Wend., 
135,  Chambers  v.  Board,  ett.,  60  Mo., 
370 ;  Aliboit  v.  Blossom,  66  Barb.,  353. 


[Law  Reports,  10  Common  Pleas,  300.] 
Feb.  26,  1876. 

300]  *Jebsek  and  Others  v.  East  and  West  India  Dock 

Company. 

Damages,    Measure  of-— Joint    Contractors — Set-off— Recoupment  of  some  of  several 
Persons  joirtjUy  contracted  with. 

In  an  action  for  breach  of  a  contract  for  the  quick  discharge  of  a  ship  made  with 
several  persons  jointly,  where  some  of  the  plaintiffs  had  made  profits  by  reason  of 
such  breach  of  contract  which  they  would  not  otherwise  have  made,  through  another 
ship  in  which  they  were  interested  having  been  substituted  for  the  purpose  for 
which  the  former  ship  was  required  : 

Held,  that  the  amount  of  the  joint  damages  could  not  be  reduced  by  the  profits  so 
made  by  some  of  the  plaintiffs  individually. 

Action  for  breach  of  a  contract  to  discharge  a  ship  of  the 
plaintiffs'  in  the  defendants'  docks  without  delay,  whereby 
the  plaintiffs  lost  the  tise  of  the  ship  for  a  long  time,  and 
lost  the  passage-money  payable  by  certain  emigrants,  and 
had  to  pay  large  sums  of  money  for  the  support  of  the  said 
emigrants  ('). 

The  facts  as  proved  at  the  trial,  and  the  grounds  on  which 
leave  was  reserved  to  move  to  reduce  the  damages  found  for 
the  plaintiffs,  sufficiently  appear  from  the  judgment. 

(')  It  iv«»  not  necessary  to  set  out  the  question  wns  as  to  the  amount  of  the 
pleadings  in  detail,  inasmuch  as  the  only     damages  for  the  breach  of  the  contract. 
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^  A  rule  nisi  having,  been  obtained  in  pursuance  of  the 
leave  reserved, 

Thesiger,  Q.C.,  and  Webster^  showed  cause:  It  is  con- 
tended by  the  defendants  that,  in  ascertaining  the  damages, 
the  fact  that  some  of  the  plaintiffs  were  recouped  by  reason 
of  the  gains  made  by  another  ship  in  which  thejr  were  in- 
terested must  be  taken  into  account.  It  is  submitted  that 
there  is  no  authority  for  such  a  mode  of  estimating  the  dam- 
ages in  the  case  oi  joint  contiuctors.  If  the  plaintiffs  in- 
stead of  being  joint  contractors,  had  been  a  corporation,  it 
is  quite  clear  that  the  fact  of  some  of  the  individual  mem- 
bers of  the  corporation  having  been  recouped  in  the  same 
way  could  not  be  taken  into  account  in  estimating  the  dam- 
ages. The  case  of  partners  is  so  far  analogous  to  that  of  a 
corporation,  that  it  is  the  body  of  partners  as  a  single  legal 
entity  that  is  entitled  to  the  damages,  *not  the  differ-  [301 
ent  individual  pafrtners.  In  contemplation  of  law  the  party 
recouped  is  not  the  same  as  the  party  damaged. 

The  excessive  complication  that  the  admission  of  such  a 

Srinciple  as  that  contended  for  by  the  defendants  would  pro- 
uce  is  a  sufficient  reason  against  it.  It  would  be  impos- 
sible to  set  reasonable  limits  to  its  application,  and  it  might 
lead  in  many  cases  t6  collateral  inquiries  of  which  it  is  dif- 
ficult to  see  the  end. 

This  is  substantially  an  attempt  to  set  off  several  profits 
against  a  joint  damage. 

[They  cited  Taies  v.  Whyte{^\  and  Bradburn  v.  Oreat 
Western  By.  Co.  O^ 

Watkin  Williams^  Q.C.,  and  C,  8.  C.  Bowen^  supported 
the  rule:  Some  of  the  ;plaintiffs  have  been  recouped  the 
damages  that  they  sustained  by  the  breach  of  contract  by 
the  gains  that  accrued  to  them  through  the  carriage  of  the 
emigrants  by  another  ship  in  which  they  were  interested. 
It  may  be  admitted  that  the  plaintiffs  are  entitled  to  their 
damages  as  a  single  legal  entity,  but  the  question  is  to  what 
amount  of  damages  are  they  so  entitled  ?  The  amount  of 
damage  which  the  plaintiffs  are  collectively  entitled  to  recover 
is  the  aggregate  of  the  damages  which  each  has  sustained 
individually.  The  case  of  Ycdes  v.  Whytei^)  is  not  in  point, 
because  it  is  clear  in  such  a  case  the  underwriters  would  be 
entitled  to  the  damages  recovered.  If  the  principle  of  Brad- 
burn  V.  Great  Western  By.  Co.  (")  were  applied  to  the  present 
case,  it  would  go  too  far,  because  it  would  go  the  length  of 
showing  that  if  there  had  only  been  one  contractor,  and  he 

(')  4  Bing.  (N.C),  272.  (»)  Law  Rep.,  10  Ex.,  1. 
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had  been  recouped  all  his  damages,  that  cu-cumstance  could 
not  be  taken  in  account. 

Suppose,  in  such  a  case  as  the  present,  A.  owned  one  sixty- 
fourth  of  the  one  ship  and  B.  sixty-three  sixty-fourths,  and 
B.  owned  the  whole  oi  the  other  ship,  could  it  be  said  that  the 
fact  of  A.  owning  one  sixty-fourtn  let  in  all  the  damages 
which  B.  could  not  have  recovered  if  he  had  been  sole  owner 
of  both  ships  ?  It  is  a  fallacv  to  say  that  a  partnership  is 
analogous  to  a  corporation  in  tnis  respect.  A  partnership  is 
simply  an  aggregate  of  individuals,  and  to  ascertain  the  loss 
of  a  partnership  you  must  ascertain  the  loss  to  each  indi- 
vidual. The  English  law  only  knows  of  two  sorts  of 
302]  *persons,  individuals  and  corporations.  It  is  true 
that  the  interest  of  the  individual  members  of  a  partnership 
is  joint ;  they  can  only  sue  or  be  sued  jointly.  The  interest 
which  they  have  in  the  damages  when  recovered  is  joint,  and 
a  court  OI  law  cannot  go  into  the  question  how  far  each  is 
interested  in  the  joint  damages.  But  the  only  mode  of  as- 
certaining the  joint  damages  is  by  ascertaining  the  amount 
to  which  each  has  been  damaged.  The  greatest  injustice  and 
abusurdity  must  foUow  from  any  other  mode  of  assessment. 
Suppose  two  persons  are  jointly  interested  in  two  carriages 
which  carry  a  certain  number  of  passengers,  and  in  conse- 
quence of  a  breach  of  contract  to  repair  these  carriages,  they 
cannot  carry  certain  passengers  in  them ;  but  suppose  thev 
are  each  severally  interested  in  two  other  carriages  which  will 
carry  the  same  number  of  passengers  each,  and  the  conse- 
quence of  the  breach  of  contract  is  that  the  same  number  of 
passengers  are  conveyed  in  the  second  pair  of  carriages.  If 
the  owners  of  the  carriages  can  jointly  recover  the  whole 
damages,  without  regard  to  what  they  were  recouped  in  their 
separate  capacities,  each  will  really  get  twice  as  much  as  if 
the  contract  had  not  been  broken. 

Suppose,  again,  a  gang  of  laborers,  jointly  contracting  to 
do  a  piece  of  work,  wrongfully  dismissed :  each  goes  and 
separately  procures  work  which  brings  him  in  as  much  as 
the  job  he  has  lost.  Could  it  be  suggested  that  the  whole 
gang  suing  jointly  could  recover  the  aggregate  sum  to  be 
paid  to  the  whole,  without  taking  into  account  in  reduction 
of  damages  the  amount  each  was  recouped  by  the  employ- 
ment he  procured  in  substitution  for  that  which  he  had  lost 
as  a  member  of  the  ^ang  ?    . 

Considerations  derived  from  the  law  of  set-off  do  not  apply, 
inasmuch  as  they  depend  on  the  words  of  the  statutes  rela- 
ting to  set-off. 

Gut,  adu.  vuU. 
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Feb.  26.  Thejudgment  of  the  court  (Lord  Coleridge,  C.  J., 
and  Grove  and  Denman,  JJ.)  (*),  was  read  by 

Denman,  J.:  This  was  an  action  tried  before  me  at  the 
sittings  at  Guildhall  after  Easter  Term,  1874,  to  recover  dam- 
ages for  the  *detention  of  a  steamer  of  the  plaintiffs,  [303 
called  the  Peter  Jebsen,  by  the  default  of  the  defendants. 
The  verdict  was  for  the  plaintiffs,  and  it  is  not  disputed  that 
for  some  amount  the  verdict  must  stand. 

By  the  limitation  placed  by  the  court  upon  the  rule  on 
which  we  are  now  to  give  judgment,  the  questions  became 
reduced  to  the  single  one  whether  the  plaintiffs  were  entitled 
to  retain  a  sum  of  £1,444  14^.  6d.  which  was  assessed  by  the 
jury,  or  such  portion  of  that  sum  as  an  arbitrator  might 
award,  if  the  court  should  be  of  opinion  that  they  were 
entitled  in  point  of  law  to  retain  any  of  it.  The  point  was 
elaborately  argued  before  us  last  term ;  and  we  are  now  to 
give  judgment  upon  it. 

The  question  arose  thus :  There  were  two  lines  of  steamers 
from  Norway  to  America  called  respectively  the  Nordske 
Lloyd's  and  the  Nordske  American  lines.  The  Peter  Jebsen 
belonged  to  the  Nordske  Lloyd's.  She  was  under  contract 
to  carry  a  cargo  of  emigrants  and  merchandise  from  Bergen 
to  New  York  at  the  time  when  she  was  detained  in  the  defen- 
dants' dock,  and  in  order  to  fulfil  her  contract  she  ought  to 
have  been  at  Bergen  at  the  end  of  June  or  the  beginnmg  of 
July,  1872,  so  as  to  start  from  Bergen,  as  she  had  been  ad- 
vertised to  do,  on  the  4th  of  July.  Sufficient  notice  of  this 
contract  had  been  given  to  the  defendants  to  make  them  lia- 
ble for  the  loss  occasioned  to  the  plaintiffs  by  the  breach  of 
it,  if,  as  was  the  fact,  the  defendants'  conduct  caused  that 
breach :  and  this  loss  is  to  be  taken,  for  the  purpose  of  our 
judgment,  at  £1,444  14s,  6d. 

It  is  said,  however,  that  the  plaintiffs  have  not  sustained 
these  damages  in  fact,  and  that  therefore  in  law  they  are  not 
entitled  to  retain  them.  The  Peter  Jebsen,  as  has  been  said, 
belonged  to  the  Nordske  Lloyd' s  line.  There  were  two  other 
steamers,  the  Harold  Harfager  and  the  S.  Olaf,  which  be- 
longed to  the  Nordske  American  line.  The  240  emigrants 
who  were  booked  for  America  by  the  Peter  Jebsen  were  in- 
deed lost  to  her.  But  202  of  them  went  to  America  on  the 
10th  of  July  by  the  Harold  Harfager;  and  twenty- five  more 
of  them  went  to  America  on  the  16th  of  August  by  the  S. 
Olaf.     It  is  as  to  these  that  the  substantial  question  arises. 

The  two  lines  of  ships  which  have  been  mentioned  are 

(•)  Keatin^r,  J.,  who  had  heard  the  ar-    Term,  but  is  jinderstood  to  have  concur- 
zument,   retired    at  the   end   of    Hilary     red  in  the  decision  arrived  at. 

12  Eng.  Rkp.  46 
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304]  associations  *of  ships  and  not  of  owners.  There  is  one 
body  of  directors  and  one  set  of  laws  for  each  of  the  lines 
respectively.  But  the  owners  in  each  ship  in  each  line  are 
not  the  same.  Each  ship  has  its  own  set  at  owners ;  and  the 
same  man  may  be  and  in  fact  is  part  owner  in  various  pro- 
portions of  different  ships  in  different  lines.  In  the  instances 
of  these  particular  ships,  the  facts  were  thus :  The  Peter  Jeb- 
sen  was  divided  into  192  shares,  and  the  twelve  j)laintiffs 
owned  them.  The  Harold  Harfager  was  divided  into  360 
shares,  which  were  owned  by  33  owners ;  and  five  of  these 
33  were  five  of  the  plaintiffs.  The  S.  Olaf  was  divided  into 
300  shares,  which  were  owned  by  26  owners,  and  five  of  these 
26  were  five  of  the  plaintiffs,  but  not  all  the  same  five  as  were 
part  owners  in  the  Harold  Harfager. 

Now,  it  is  said  the  Harold  Harfager  and  the  S.  Olaf  prof- 
ited by  the  loss  of  the  Peter  Jebsen ;  they  carried  emigrants 
whom  they  would  not  have  carried  but  for  the  detention  of 
the  Peter  Jebsen ;  some  of  the  plaintiffs,  therefore,  gained 
by  the  default  of  the  defendants ;  and  such  gain  to  individ- 
ual plaintiffs,  which,  though  with  difiiculty,  is  yet  capable 
of  being  ascertained,  must  therefore  be  taken  in  reduction 
of  the  damages  which  the  whole  body  of.  plaintiffs  is  enti- 
tled to. 

The  statement  of  such  a  proposition  in  its  bare  simplicity 
is  perhaps  a  sufficient  answer  to  it.  We  need  not  insist  upon 
the  difficult  and  complicated  inquiries  which  in  a  multitude 
of  easily  suggested  cases  (some  were  suggested  in  the  ingeni- 
ous argument  before  us)  would  render  any  result  being  ar- 
rived at  by  a  jury  practically  impossible. 

The  absence  oi  authority  for  a  claim  by  defendants  like 
this,  which  yet  if  well  founded  must  have  arisen  in  many 
cases,  affords  a  strong  presumption  against  its  having  any 
legal  foundation.  It  is  true  that  there  must  be  a  first  in- 
stance in  every  claim,  and  that  ingenuity  often  for  the  first 
time  suggests  a  point  which  has  escaped  observation,  and 
which  yet,  when  brought  to  the  test  of  argument,  is  found  to 
be  a  sound  one.  But  this  is  a  point  which  must  have  arisen 
so  frequently  that  it  is  to  us  incredible  tliat,  if  sound,  it 
never  should  have  been  taken. 

The  contention  of  the  defendants,  however,  is  not  only 
without  authority ;  it  is  against  the  principle  of  cases  decided 
305]  under  *analogous  circumstances.  It  should  seem  that, 
if  there  had  been  but  one  owner  of  tlie  Peter  Jebsen,  and 
the  same  person  had  been  sole  owneiof  the  Harold  Harfager 
and  of  the  S.  Olaf,  the;  profits  made  by  him  as  owner  of  tlie 
two  latter  could  not  be  dediu'ted  from  the  damages  sustained 
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by  Mm  as  owner  of  the  former.  Tates  v.  Whyte  Q  decided 
that  a  defendant  in  a  collision  case  could  not  deduct  from 
the  amount  of  damages  to  be  paid  by  him  a  sum  of  money 

f»aid  to  the  jjlaintiff  oy  insurers  in  respect  of  such  damage, 
t  may  be  said  that  the  authority  of  tnis  case  is  not  direct, 
because  the  insurance  was  a  contract  of  indemnity,  and  the 
insurers  might  have  recovered  over  from  the  plaintiJBf.  The 
decision  in  the  case,  however,  and  in  that  of  Mason  v. 
Sainsbury  ("), — itself  cited  with  approbation  in  Yates  v. 
Whyte  (*), — both  stand  on  grounds  independent  of  this  con- 
sideration. But,  whatever  weight  may  oe  due  to  this  con- 
sideration, the  case  of  Bradbum  v.  Or  eat  Western  Ry.  Co.  (') 
cannot  be  so  qualified.  That  was  an  action  for  injuries  in  a 
railway-  accident :  it  was  held  that,  in  estimating  the  dam- 
ages, the  defendants  could  not  take  into  account  the  amount 
which  the  plaintiff  received  from  an  accidental  insurance 
policy.  There,  the  contract  was  not  one  of  indemnity.  The 
]udges  held  that  the  contract  into  which  the  plaintiff  had 
entered  was  that,  in  consideration  of  the  payment  of  pre- 
miums, he  (the  plaintiff)  should,  on  the  happening  of  a  cer- 
tain event,  receive  a  sum  of  money.  The  event  Happened, 
and  the  benefit  of  the  contract  accrued  to  the  plaintiff 
through  the  defendants'  default.  But  the  benefit  could  not 
be  deducted  from  the  damages  for  which  the  defendants 
were  liable.  This  case  appears  to  us  to  be  perfectly  well 
decided,  and  to  be  in  point  against  the  defendants  in  the 
case  before  us. 

Furthermore,  although  not  in  form,  it  is  in  substance  an 
attempt  to  set  off  against  joint  damage  a  several  benefit. 

We  were  told  by  Mr.  Bowen,  in  a  very  able  argument, 
that  he  relied  upon  a  distinction,  which  no  doubt  exists, 
but  which  we  think  will  not  avail  the  defendants,  between 
partnerships  and  corporations.  For  the  purposes  of  actions 
for  breach  of  contract,  part-owners  of  ships,  who  are  work- 
ing the  ship  together  for  profit,  are  in  the  same  position  as 
partners  ;  and,  where  partnerships  *sue  for  breach  of  [306 
contract,  the  damages  must  be  confined  to  those  sustained 
by  the  partnership ;  the  joint  damage  only  can  be  consid- 
ered. It  seems  to  follow  that  any  benefit  arising  out  of  the 
breach  of  contract,  assuming  that  it  can  be  taken  at  all  into 
account  in  reduction  of  damages,  must  be  a  joint  benefit,  or 
one  accruing  to  the  partnership.  In  such  a  case  as  that  put 
in  argument,  of  a  gang  with  whom  a  joint  contract  had  been 
made  being  dismissed  in  breach  of  it,  it  is  clear  enougli  that 
the  gang  can  sue.     It  was  held,  in  the  case  of  The  Tollbridge 

•(')  4  Bing.  K.  (.'.,  272.  (*)  3  Doiig.,  61.  O  ^-aw  Rep.,  10  Ex.,  1. 
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Wells  dippers,  WeUer  v.  Baker  (*),  by  Lord  Chief  Justice 
Wilmot  and  the  Court  of  Common  Pleas  ('),  that,  if  a 
stranger  disturbed  them  in  their  employment,  they  were  all 
jointly  concerned  in  point  of  interest,  and  could  all  jointly 
sue  in  an  action  on  the  case.  It  follows  that  only  something 
in  which  the  benefit  was  joint  could,  if  anything  could,  be 
considered  in  reduction  of  damage.  If  the  matter  now 
attempted  to  be  set  oflf  in  substance  were  a  setoff  in  form, 
there  would  be  no  room  for  the  defendants'  contention ;  for, 
a  joint  debt  cannot  be  set  off  against  a  separate  demand,  nor 
a  separate  debt  against  a  joint  one.  The  benefit  here,  as  it 
is  a  gain  from  third  parties,  iaw  not  a  set-off ;  but  the  same 
rules  of  sense  and  convenience  apply  as  if  it  were. 
.  On  no  ground,  therefore,  do  we  think  the  defendants  en- 
titled to  succeed ;  and  the  rule  must  be  discharged. 

Rule  discharged. 

Attorneys  for  plaintiffs :  Lawless  &  Co. 

Attorneys  for  defendants :  FresTijields  &  WilUaTns, 

(')  2  WDfl.,  414.  («)  See  fourth  point  of  the  judgment,  2  Wils.,  p.  428. 
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307]  *Carr  v.  The  London  and  North  Western  Rail- 
way Company. 

RavLwatf  Company — Common  Carriers — Negligence — ^Estoppel. 

The  plaintiff  bought  goods  which  were  to  be  consigned  to  him  at  Liverpool  from 
St.  Helen's  by  the  defendants'  railway.  On  the  7th  of  July,  1873,  the  plaintiff  re- 
ceived advice-notes  from  the  defendants  informing  him  that  three  parcels  of  goods  had 
been  received  by  them  for  his  account,  and  that' they  held  them  subject  to  his  order 
and  to  the  payment  of  rent  and  charges.  The  plaintiff  immediately  instructed  his 
broker  to  sell  the  whole.  Early  in  August  the  plaintiff  received  invoices  of  the 
three  parcels  from  his  vendors,  and  paid  for  the  whole  by  an  acceptance  which  was 
duly  honored.  The  goods  were  sold  on  the  21st  of  Au^st,  and  the  rent  and  charges 
on  the  tJtree  parcels  were  paid  to  the  defendants  by  the  broker  :  but  it  turned  out 
that  two  parcels  only  had  been  delivered  to  the  defendants  (the  third  still  remaining 
on  the  premises  of  the  vendors),  and  the  plaintiff  was  obliged  to  pay  to  his  vendees 
£5  4«.  Id,  the  difference  between  the  price  at  which  they  had  bought  the  third  i>arcel 
and  what  thev  had  to  pay  for  other  goods.  The  defendants'  servants  were  aware  on 
the  9th  of  July  that  they  had  never  received  the  third  parcel,  but  no  notice  of  the 
mistake  was  given  to  th&  plaintiff  until  the  Ist  of  September,  after  tire  gootls  had 
been  resold  and  the  charges  paid  : 

Held,  in  a  special  action  for  non-delivery  of  the  third  parcel,  with  a  count  in  trover, 
that  the  defendants  were  not  estopped  from  showing  that  the  goods  had  never  reached 
their  hands ;  and  consequently  could  neither  be  liable  in  trover  nor  for  breach  of 
contract  in  not  delivering  the  goods. 

Ordinary  definitions  of  an  estoppel  in  paU. 
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The  first  count  of  the  declaration  was  for  non-delivery 
of  fifteen  casks  of  bleaching-powder,  marked  B.  Nos.  16  to 
30,  which  had  been  intrusted  to  the  defendants  by  the 
plaintiff.  The  second  count  was  trover  for  the  goods  in  the 
first  count  mentioned :  and  there  were  the  common  money 
counts. 

The  defendants  pleaded  not  guilty,  a  denial  of  the  breaches 
alleged,  except  as  to  £1 10s.  OJ^.,  never  indebted,  and  as  to 
that  sum  payment  into  court.     Issue  thereon. 

The  cause  was  tried  before  the  assessor  of  the  Court  of 
Passage  at  Liverpool  on  the  2d  of  July  last.  The  facts  are 
fully  set  out  in  the  written  judgment  of  the  court. 

On  the  part  of  the  plaintiff  it  was  submitted  that,  having 
informed  the  plaintiff  that  they  had  received  the  goods  for 
his  account,  and  having  been  paid  by  him  the  warehouse- 
rent  and  charges  on  tnem,  and  having  thus  induced  the 
plaintiff  to  make  *a  contract  for  the  sale  of  them  upon  [308 
the  faith  of  their  representation  that  the  whole  of  the  goods 
were  in  their  warehouse  at  his  disposal,  the  defendants  were 
estopped  from  saying  that  they  had  not  received  them,  and 
consequently  were  liable  in  trover  for  their  value ;  or,  at  all 
events,  that  they  were  bound  to  indemnify  the  plaintiff  for 
the  loss  he  had  sustained  in  having  to  buy  other  goods  in 
order  to  perform  his  contract  with  his  vendees. 

t^or  the  defendants  it  was  submitted  that,  inasmuch  as 
the  casks  B.  16  to  30  had  never  reached  their  hands,  they 
could  not  be  liable  in  trover  for  them  ;  and  that  there  was 
nothing  to  go  to  the  jurv,  there  being  no  damages  which 
could  in  any  sense  be  said  to  be  the  natural -or  reasonable 
result  of  any  breach  of  contract  by  the  defendants. 

The  learned  assessor  left  it  to  the  jury  to  say  whether  and 
to  what  amount  the  plaintiff  had  been  damnified  bjr  the  de- 
fendants' negligence.  The  jury  found  for  the  plaintiff  for 
the  full  amount  claimed,  viz.,  £62  19^.  9d.  and  interest  from 
the  time  the  bill  was  due ;  and  also  £5  4^.  Ic?.,  the  amount 
of  loss  the  plaintiff  had  sustained  on  the  purchase  of  other 
goods  by  his  vendees.  And,  in  answer  to  a  question  put  to 
them  at  the  request  of  the  plaintiff's  counsel,  they  further 
found  that  the  defendants  knew  of  the  mistake  on  the  9th  of 
July,  and  that  there  was  no  sufficient  intimation  of  it  by  them 
to  the  plaintiff. 

A  verdict  was  thereupon  entered  for  the  defendants,  with 
leave  to  the  plaintiff  to  move  this  court  to  enter  a  verdict  for 
the  plaintiff  for  £70  or  such  other  sum  as  the  court  should 
order,  if  they  should  be  of  opinion,  on  the  present  or  any 
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amended  state  of  the  pleadings,  that  the  plaintiff  was  enti- 
tled to  recover. 

Nov.  4.  OvZly  obtained  a  rule  nisi  accordingly.  He  pro- 
posed to  add  the  following  amended  or  additional  count : 

*'That  the  defendants  were  carriers  of  goods  to  Liverpool, 
and  warehousemen  at  Liverpool,  and  the  defendants  gave 
notice  to  the  plaintiff  that  certain  goods  of  the  plaintiff  had 
been  consigned  to  the  plaintiff  at  Liverpool ;  and  thereupon, 
in  consideration  that  the  plaintiff  would  promise  to  pay  to 
the  defendants  rent  or  warehouse  charges  in  respect  of  the 

foods  described  in  such  notice  from  the  date  of  tne  said  no- 
09]  tice  until  such  time  as  the  plaintiff  *should  require 
the  defendants  to  deliver  the  same  to  him  or  to  his  order,  the 
defendants  promised  and  warranted  to  the  plaintiff  that  the 
said  goods  had  been  received  by  them,  and  were  then  in  their 
possession,  and  that  they  would,  upon  request,  and  upon 
payment  of  such  charges  as  aforesaid,  deliver  the  same  to 
the  plaintiff  or  to  his  order :  and  all  things  happened  and  all 
times  elapsed  and  all  conditions  were  fulfilled  necessary  to 
entitle  the  plaintiff  to  a  performance  b^  the  defendants  of 
their  said  promise,  and  to  bring  this  suit  for  the  breaches 
hereinafter  mentioned ;  yet  the  defendants  had  not  then 
received,  and  had  not  then  in  their  possession,  the  said 
goods ;  and  the  defendants  further  broke  their  said  agree- 
ment in  this,  that  they  did  not  deliver  the  said  goods  to  the 
plaintiff,  although  they  were  requested  so  to  do  and  the  said 
charges  were  paid;  and  by  reason  of  the  premises  the 
plaintiff  lost  tne  said  goods  and  the  value  thereof,  and  in- 
curred loss  and  expense  in  procuring  other  goods  in  place 
thereof." 

Nov.  25.  Graham  and  French  showed  cause:  There 
was  no  evidence  of  a  conversion,  inasmuch  as  it  was  admit- 
ted that  the  goods  in  question  never  reached  the  hands  of 
the  company  at  all :  and,  notwithstanding  the  finding  of  the 
jury  that  the  company  did  not  give  sufficient  intimation  of 
their  mistake  to  the  plaintiff,  they  were  not  estopped  from 
showing  the  truth.  The  advice-note  was  not  sucn  a  repre- 
sentation as  the  plaintiff  was  entitled  to  act  upon  as  he  did. 
His  position  was  in  no  respect  altered  or  prejudiced  by  it: 
the  goods  are  still  in  the  possession  of  his  vendors,  and  he 
may  have  them  whenever  he  chooses.  The  case  does  not 
fall  within  any  of  the  illustrations  of  estoppels  in  pais  given 
by  Parke,  B.,  in  Freeman  v.  Coolcei^),  The  representation, 
to  amount  to  an  estoppel,  must  be  wilful,  and  made  with 
intent  that  it  shall  be  acted  upon  by  the  party  to  whom  it 

0)  2  Ex.,  654  ;  18  L.  J.  (Ex.),  117. 
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is  made :  Pickard  v.  Sears  (*) ;  Oregg  v.  Wells  C) ;  Evans 
V.  Collins  {*).  The  doctrine  laid  down  by  Parke^  B.,  in 
Freeman  v.  Cooke  {^)  is  approved  of  by  Blackburn,  J.,  in 
Swan  V.  North  British  Australas^ian  do.  (*).  And  see  the 
notes  to  Duchess  of  Kingston's  Case  (*).  This  precise  ques- 
tion *arose  in  a  case  of  Scales  v.  London  and  South  [310 
Western  Ry.  Co.  {')  There  the  defendants  were  carriers  from 
France  to  London,  and  were  in  the  habit  of  receiving  goods 
consigned  to  the  plaintiff,  advising  him  of  their  arrival,  and 
holding  them  until  the  plaintiff  sent  to  fetch  them  away.  A 
parcel  naving  arrived  not  addressed,  the  defendants,  assum- 
ing that  the  goods  were  for  the  plaintiff,  advised  him  of 
their  arrival,  and  he  paid  them  the  charges  thereon  and  ac- 
cepted a  draft  for  the  price  of  the  goods.  In  trover  against 
the  company,  it  was  held  that  they  were  not  estoppe.d  from 
showing  that  they  had  not  in  fact  received  the  goods  for  the 
plaintiff. 

Gully,  in  support  of  the  rule :  The  finding  of  the  jury 
establishes  that  tnere  was  a  representation  by  the  defendants 
which  was  untrue,  and  that  the  plaintiff,  acting  upon  that 
representation,  sold  the  goods,  and  thereby  sustained  a  loss 
which  but  for  the  representation  of  the  defendants  would 
not  have  fallen  upon  him.  Having  induced  the  plaintiff  to 
believe  that  they  held  the  goods  at  his  disposer,  and  the 
plaintiff  having  acted  upon  that  belief,  the  defendants  were 
estopped  from  averring  that  the  goods  had  never  reached 
their  hands.  For  this  Freeman  v.  Cooke  (^  is  a  distinct 
authority. 

[Denman,  J.:  The  mistake  originated  with  the  plaintiff's 
vendors,  the  Bridgewater  Smelting  Company.  All  that  the 
finding  of  the  jury  amounts  to  is  that  the  defendants,  though 
informed  that  their  advice-note  was  founded  upon  a  mistake, 
negligently  omitted  to  rectify  it.] 

In  Freeman  v.  Cooke  {'\  rarke,  B.,  after  stating  the  rule 
as  laid  down  in  Pickard  v.  Sears  (*)  to  be,  'Hhafc,  whenever 
one,  by  his  words  or  conduct,  wilfully  causes  another  to  be- 
lieve in  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  or  to  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring  against  the  lat- 
ter a  different  state  of  things  as  existing  at  the  same  time,'' 
goes  on  (") :  "By  the  term  ^wilfully,'  however,  in  that  rule, 
we  must  understand,  if  not  that  the  party  represents  that  to 

(»)  6  Ad.  A  E..  469.  (•)  2  Sm.  L.  C,  Cth  ed.,  677,  769. 

(*)  10  Ad.  <fe  E.,  90.  0)  Argued  in  the  Queen's  Bench  on  the 

(»)  5  Q.  B.,  804.  9th  of  May,  1872,  but  not  reported. 

(<)  2  Ex.  654 ;  18  L.  J.  (Ex.),  117.  i^)  2  Ex.,  at  p.  668. 
O  2H.<feC.,l75,181;82L.J.(Ex.),273. 
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be  true  which  he  knows  to  be  untrue,  at  least  that  he  vieans 
3111  his  representation  to  be  acted  upon,  and  that  *it  is 
acted  upon  accordingly;  and  if,  whatever  a  man's  real  in- 
tention may  be,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  did  act  upon 
it  as  true,  the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth."  The  present 
case  falls  precisely  within  that  principle,  which  was  acted 
upon  in  the  case  of  Re  Bahia  and  San  Francisco  Ry.  Co, 
and  Trittonf^):  and  see  Stonard  v.  Dunking).  Efaving 
given  the  plaintiff  information  which  was  calculated  to  mis- 
lead and  which  did  mislead  him,  it  was  the  defendants'  duty, 
the  moment  they  discovered  their  mistake,  to  give  the  plain- 
tiff notice  of  it :  and  this  the  jury  find  they  did  not  do. 

[Denman,  J.:  How  can  the  defendants  be  guilty  of  a 
conversion  of  goods  which  it  is  admitted  they  never  had  in 
their  possession  ?] 

The  goods  were  not  found  until  after  the  commencement 
of  the  action.  Even  if  there  is  no  estoppel,  the  advice-note 
amounts  to  a  contract  to  deliver  the  goods  to  the  plaintiff, 
for  the  breach  of  which  the  defendants  are  clearly  liable. 

Ou/r.  Ocdn.  mM. 

Jan.  20.  The  jtidgment  of  the  court  (Brett  and  Denman, 
JJ.),  was  delivered  by 

Brett,  J. :  This  case  was  tried  in  the  Passage  Court  of 
Liverpool.  A  verdict  was  by  the  direction  of  the  learned 
assessor  who  tried  the  cause  entered  for  the  defendants. 
Leave  was  given  to  the  plaintiff  to  move  this  court  to  enter 
the  verdict  for  the  plaintiff  for  £70  or  such  other  sum  as  the 
court  should  be  of  opinion  that,  on  the  present  or  any 
amended  pleadings,  the  plaintiff  was  entitled  to  recover. 

The  facts  given  m  evidence  on  the  trial  were  that  the  plaintiff, 
who  carried  on  business  at  Liverpool  as  Carr  &  Co.,  entered, 
in  February,  1873,  into  a  contract  with  Allan  &  Co.  of  Glas- 
gow for  the  purchase  of  thirty-five  tons  of  bleaching- powder, 
to  be  delivered  in  lots  of  about  five  tons  per  month.  Allan 
&  Co.,  in  order  to  fulfil  their  contract,  entered  into  one  with 
312]  the  Bridgewater  Smelting  ^Company,  who  were  manu- 
facturers at  St.  Helen's,  for  the  supply  of  thirty-five  tons  of 
bleaching- powder  to  their  order.  The  works  of  the  smelt- 
ing company  were  situated  at  about  a  mile  and  a  half  from 
a  goods  office  of  the  defendants  at  St..  Helen's.  The  smelt- 
ing company  had  a  private  line  to  join  the  defendants'  line, 

(»)  Law  Rep.,  8  Q.  B.,  584.  («)  2  Camp.,  844. 
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and  were  supplied  by  the  defendants  with  wagons  to  be 
loaded  by  the  smelting  company  at  their  works,  and  to  be 
left  at  the  junction  to  be  picked  up  by  a  passing  goods  train. 
In  ordinary  course  of  business,  wnen  the  smelting  company 
had  loaded  and  addressed  a  wagon  for  any  consignee,  they 
sent  to  the  defendants  a  '* consignment- note,"  containing  the 
date  of  the  loading,  the  nature  of  the  goods  loaded,  the 
marks  and  numbers  of  the  packages,  the  station  to  which  the 
goods  were  ordered,  and  the  name  of  the  consignee  to  whose 
order  the  goods  were  to  be  delivered.  The  consignment- 
note  was  acknowledged  by  the  railway  company,  out  with 
the  remark  *'not  seen."  Upon  the  receipt  of  the  consign- 
ment-note, a  clerk  of  the  defendants  would  advise  it  to  the 
station  to  which  the  goods  were  consigned,  and  a  clerk  at 
that  station  would  thereupon  send  an  '^ advice-note"  to  the 
consignee.  The  description  of  the  goods  in  the  advice-note 
was  in  ordinary  course  a  copy  of  the  description  in  the  con- 
signment-note. This  was  because  the  goods  were  "not 
seen"  by  the  defendants'  servant  when  sent  forward. 

Powder  being  manufactured,  an  invoice  was  on  the  30th 
of  May  sent  by  the  smelting  companjp^  to  Allan  &  Co.,  and 
another  from  Allan  &  Co.  to  the  plaintiff,  for  the  price  of 
fourteen  casks,  A.  1  to  14.  On  the  30th  of  June,  an  invoice 
was  sent  by  the  smelting  company  to  Allan  &  Co.,  and  an- 
other by  Allan  &  Co.  to  the  plaintiff,  for  the  price  of  fifteen 
cdsks,  6.  1  to  15.  And  on  tne  same  day,  the  30th  of  June, 
other  invoices  were  sent  in  the  same  way  for  fifteen  casks, 
B.  16  to  30.  On  the  3d  of  July  the  plaintiff,  having  notice 
that  the  bleaching-powder  was  to  come  from  the  smelting 
company  at  St.  Helen's,  wrote  to  them  ''to  have  the  ten 
tons  of  bleach  A.  1  to  14  and  B.  1  to  15  sent  to  Wapping 
Station,  Liverpool,  to  the  plaintiff's  order."  No  such  letter 
was  ever  sent  1by  the  plaintiff  with  regard  to  casks  marked 
and  numbered  6.  16  to  30. 

On  the  6th  of  July  the  smelting  company  loaded  wagons 
with  fourteen  casks  of  bleaching-powder  marked  and  num- 
bered A.  1  to  A.  14,  and  with  fifteen  casks  marked  and  num- 
bered B.  1  to  B.  15 ;  but  they  *never  loaded  any  wagon  [313 
with  casks  marked  and  numbered  B.  16  to  B.  30,  though 
they  had  marked  and  numbered  fifteen  casks  with  those 
marks  and  numbers  in  their  warehouse. 

On  the  6th  of  July,  the  shipping  clerk  of  the  smelting 
company  forwarded  to  the  defendants'  station  at  St.  Helen's 
a  consignment-note  in  the  following  form:  "Delivered  in 
good  order,  &c.,  in  wagons  numbered,  &c.,  fourteen  casks 
bleaching-powder,  mark  A.  Nos.  1/14,  to  be  forwarded  to 
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Wapping  Station,  Liverpool,  for  the  order  of  Carr  &  Co." 
On  the  same  day,  the  clerk  sent  a  similar  consignment-note 
for  fifteen  casks,  but  by  mistake  gave  the  marks  and  num- 
bers as  "Mark  B.  Nos.  16/30."  These  consignment-notes 
were  acknowledged  by  the  defendants'  clerk  at  St.  Helen's, 
but  with  the  remark  "not  seen,"  and  the  consignments  were 
by  the  defendants'  clerks  at  St.  Helen's  advised  by  the  same 
marks  and  numbers  to  the  defendants'  clerks  at  Liverpool. 
On  the  7th  of  July,  the  defendants'  clerks  at  Liverpool  sent 
to  the  plaintiff  an  "advice-note,"  as  follows: 

"Advice  of  goods.  Wapping  Station,  7th  July. 
"The  undermentioned  goods  consigned  to  you  are  advised 
here  to  your  address.  I  will  thank  you  for  instructions  as 
to  their  removal  hence  as  soon  as  possible,  as  they  remain 
here  to  your,  order,  and  are  now  held  by  the  company,  not 
as  common  carriers,  but  as  warehousemen,  at  owner's  risk, 
&c.,  and  subject  to  the  usual  warehouse  charges  in  addition 
to  the  charges  now  advised. 


From 

No.  of 
Packages. 

Species  of  Goods. 

Marks. 

Weights. 

Total. 

St.  Helen's 

< 

15 
14 

Casks  B.  Powder 
>> 

B.  16/30 
A.   1/14 

1    0  10 
0  17  11" 

On  the  same  7th  of  July,  the  shipping  clerk  of  the  smelt- 
ing company  discovered  his  mistake  in  stating  one  of  the 
consignments  sent  forward  to  be  fifteen  casks  B.  16  to  30. 
No  such  casks  were  ever  delivered  by  him  into  any  wagon 
of  the  defendants.  He  thereupon  took  to  the  defendants' 
office  at  St.  Helen's  an  amended  consignment-note,  described 
on  the  face  as  "corrected,"  and  giving  the  marks  and  num- 
3141  hers  of  the  fifteen  casks  as  B.  1  to  16.  *This  was  ad- 
vised to  the  defendants'  clerks  at  Wapping,  who  thereupon 
forwarded  to  the  plaintiff,  but  not  on  paper  of  the  color  ordi- 
narily used  for  corrected  advice-notes,  an  advice-note  in  the 
following  form : 

"Advice  of  Goods.    9th  July. 

"The  undermentioned  goods  consigned  to  you  are  ad- 
vised here  to  your  address.  I  will  thank  you  for  instruc- 
tions," &c. 

This  was  in  the  ordinary  printed  form  as  before,  but  was 
then  filled  up  as  follows : 
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No.  of 
Packages. 


Species  of  Goodsl 


Marks. 


Weights. 


Total. 


St.  Helen's 
575 


15 


Casks  B.  Powder 


B.  1/15 


0  19  0 


"Originally  entered  per  our  invoice  Khir  July  5th,  1873." 

The  number  Khia  is  a  reference  to  the  number  on  the 
former  advice-note. 

Afterwards,  in  August,  the  smelting  company  making  an- 
other mistake,  sent  to  Allan  &  Co.,  and  they  sent  to  the 
plaintiff,  an  invoice  for  the  price  of  three  parcels  of  goods 
as  delivered,  viz.,  for  fourteen  casks  A.  1  to  14,  for  fifteen 
casks  B.  1  to  15,  and  for  fifteen  casks  B.  16  to  30 ;  and  the 
plaintiffs  paid  such  invoice  by  acceptance. 

On  the  2l8t  of  August,  the  plaintifiPs  broker  presented  at 
the  defendants'  office  at  Liverpool  the  advice-notes  of  the 
5th  and  7th  of  July,  in  order  tlmt,  according  to  custom,  the 
warehouse  charges  might  be  added  to  them;  and  the  de- 
fendants' clerks,  not  noticing  and  not  being  informed  that 
the  second  was  in  correction  of  part  of  the  first,  added  to  the 
first  the  warehouse  rent  for  two  parcels,  A.  1  to  14  and  B.  16 
to  30,  and  to  the  second  for  B.  1  to  15,  and  received  payment. 

Afterwards,  the  casks  A.  1  to  14,  and  B.  1  to  15,  were  de- 
livered to  the  plaintiff's  vendees ;  but,  when  they  demanded 
fifteen  other  casks  B.  16  to  30,  the  mistake  was  discovered 
and  made  known  to  all  parties.  The  plaintiff  thereupon 
desired,  that,  if  no  such  casks  had  been  delivered  for  him  to 
the  defendants,  none  such  should  then  be  accepted  by  them 
on  his  account. 

*The  plaintiff's  purchasers  then  bought  in  fifteen  [315 
casks  against  him  at  a  loss  to  him  of  £5  4^.  Id,,  the  value  of 
the  fifteen  casks  B.  16  to  30  being  said  to  be  in  August,  if 
thev  had  been  sent  forward,  £65. 

The  present  action  was  brought  by  the  plaintiff  against 
the  defendants  to  recover  the  value  of  fifteen  casks  B.  16  to 
30,  and  the  damages  to  him  by  reason  of  the  loss  on  the  pur- 
chase against  him, — first,  on  a  count  in  trover, — and, 
secondly,  on  a  count  alleging  a  bailment  to  the  defendants 
upon  an  undertaking  by  them  to  deliver  to  the  plaintiff's  or- 
der, on  demand.  The  plaintiff's  counsel,  at  the  hearing 
before  us,  proposed  a  further  count,  averring  that,  in  con- 
sideration of  tne  plaintiff's  paying  rent  for  fifteen  casks  B. 
16  to  30,  according  to  notice  from  the  defendants,  they  war- 
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ranted  that  they  had  such  casks  in  their  possession,  and 
promised  to  deliver  them  on  demand. 

The  jury  at  the  trial,  in  answer  to  the  only  question  left 
to  them,  found  ''that  the  defendants  knew  of  the  mistake 
on  the  9th  of  July,  and  that  there  was  no  sufficient  intima- 
tion by  the  defendants  to  the  plaintiff  of  the  mistake." 
They  founded  the  latter  part  of  their  decision,  as  we  were 
informed,  upon  the  fact  that  the  corrected  advice-note  was 
not  on  paper  of  the  usual  color. 

Upon  these  fa<5ts,  it  was  argued  before  us  on  behalf  of  the 
plaintiff,  that  the  defendants  were  estopped  from  alleging 
that  they  had  not  received  fifteen  casks  B.  16  to  30 ;  mat, 
consequently,  they  had  refused  to  deliver  on  demand  fifteen 
such  casks,  which  they  could  not  deny  that  they  had  re- 
ceived ;  and  that  they  must  therefore  be  taken  to  be  guilty 
of  a  conversion  of  fifteen  such  casks  ;  and  that,  if  not  liable 
in  trover,  they  were  liable  upon  a  contract  to  be  implied 
from  their  representations  or  conduct,  and  a  consequent  al- 
teration of  the  position  of  the  plaintiff  acting  on  the  faith 
of  such  representations  or  conduct. 

It  was  argued  on  behalf  of  the  defendants  that  there  was 
no  estoppel,  and,  if  no  estoppel,  no  such  contract  as  is  re- 
lied on  m  either  the  original  or  the  amended  count. 

If  there  be  no  estoppel,  we  are  of  opinion  that  there  is  no 
such  contract  as  has  been  relied  on,  or  as  could  make  the 
defendants  liable  for  breach  of  contract.  If  there  is  no  es- 
toppel, the  case  must  be  considered  upon  the  basis  that  no 
3lo]  such  casks  as  fifteen  casks  *B.  16  to  30  were  ever  in 
the  possession  of  the  defendants.  •  Then  there  is  no  founda- 
tion for  the  contract  set  forth  in  the  declaration,  which  rests 
upon  a  promise  founded  upon  the  consideration  of  an  al- 
leged delivery  of  fifteen  casks  to  the  defendants.  And,  as 
to  the  amended  count,  there  is  no  evidence  that  the  defen- 
dants ever  intended,  that  is  to  say,  had  it  in  their  minds, 
to  enter  into  a  contract  of  guarantee  such  as  is  alleged 
in  the  amended  count,  or  that  any  statement  of  theirs 
caused  or  could  reasonably  cause  the  plaintiff  to  trust  in 
such  a  guarantee  as  a  contract  of  guarantee.  In  either  view, 
therefore,  if  there  is  no  estopjjel,  there  was  no  contract.  If 
there  is  no  estoppel,  it  is  obvious  that  there  is  no  case  in 
trover  :  but,  if  there  is  an  estoppel,  then  the  defendants  be- 
ing prohibited  from  averring  that  they  did  not  as  carriers 
receive  such  goods  upon  an  undertaking  to  the  consignor  to 
deliver  them  to  the  order  of  the  plaintiff,  and  there  being  a 
demand  and  refusal,  it  seems  to  us  impossible  to  say  that  a 
jury  ought  not  to  find  a  conversion  and  a  verdict  for  the 
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plaintifE  on  the  count  in  trover.  It  may  be  also  that,  if  the 
defendants  are  estopped  from  denying  that  they  had  such 
goods,  they  have  made  themselves  liable  to  the  plaintiflE  in 
contract  to  deliver  to  him  the  goods  on  demand.  If  there  be 
an  estoppel,  a  question  may  arise  as  to  the  amount  of  the 
damages.  The  question  of  liability,  as  it  seems  to  us,  de- 
pends entirely  upon  whether  the  defendants  are  or  are  not 
estopped  in  an  action  brought  against  them  by  the  plaintiflE. 
In  order  to  justify  the  plaintiflE  in  his  assertion  that  the  de- 
fendants are  estopped  as  against  him  from  denying  that  they 
were  in  possession  of  fifteen  casks  of  bleachmg-powder  B. 
16  to  30,  which  they  were,  if  in  possession  of  them,  bound 
to  deliver  to  him,  he  must  bring  the  case  within  one  of  the 
recognized  propositions  of  an  estoppel  in  pais. 

One  such  proposition  is,  if  a  man  by  his  words  or  conduct 
wilf uUv  endeavors  to  cause  another  to  believe  in  a  certain 
state  oi  things  which  the  first  knows  to  be  false,  and  if  the 
second  believes  in  such  state  of  tlungs,  and  acts  upon  his 
belief,  he  who  knowingly  made  the  false  statement  is  es- 
topped from  averring  afterwards  that  such  a  state  of  things 
did  not  in  fact  exist. 

The  present  case  cannot  be  brought  within  that  proposi- 
tion, because  it  is  not  pretended  that  there  was  any  state- 
ment or  *conduct  false  to  the  knowledge  of  the  defen-  [317 
dants  or  any  of  their  servants. 

Another  recognized  proposition  seems  to  be,  that,  if  a 
man,  either  in  express  terms  or  by  conduct,  makes  a  repre- 
sentation to  another  of  the  existence  of  a  certain  state  of 
facts  which  he  intends  to  be  acted  upon  in  a  certain  way, 
and  it  be  acted  upon  in  that  way,  in  the  belief  of  the  exist- 
ence of  such  a  state  of  facts,  to  the  damage  of  him  who  so 
believes  and  acts,  the  first  is  estoppel  from  denying  the  ex- 
istence of  such  a  state  of  facts. 

And  another  proposition  is,  that,  if  a  man,  whatever  his 
real  meaning  may  be,  so  conducts  himself  that  a  reasonable 
man  would  take  his  conduct  to  mean  a  certain  representa- 
tion of  facts,  and  that  it  was  a  true  representation,  and  that 
the  latter  was  intended  to  act  upon  it  in  a  particular  way, 
and  he  with  such  belief  does  act  in  that  way  to  his  damage, 
the  first  is  estopped  from  denying  that  the  facts  were  as 
represented. 

It  seemq  to  us  that  the  plaintiflE  has  failed  to  bring  the 
present  case  within  the  bounds  of  either  of  those  propo- 
sitions. 

As  to  the  first,  it  cannot,  as  it  seerns  to  us,  be  truly  af- 
firmed that  the  defendants  intended  any  representation  of 
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theirs  to  be  acted  upon  by  the  jjlaintiflf  in  the  way  of  resell- 
ing the  goods.  There  is  no  evidence  of  a  custom  to  resell 
upon  the  faith  of  such  an  advice-note  as  a  railway  company 
sends  to  a  consignee :  the  only  intention  on  the  part  oi  the 
defendants  whicn  can  be  properly  inferred  from  the  sending 
of  an  advice-note  is,  that  the  consignee  should  send  for  the 
goods.  If  the  first  intention  could  be  inferred,  the  plaintiff 
did  not,  in  reselling,  act  upon  any  representation  of  the  de- 
fendants, for  he  resold  before  they  made  any  communica- 
tion to  him.  In  reselling,  he  neither  acted  upon  nor  was 
damaged  by  reason  of  any  representation  of  theirs.  And, 
if  the  second  intention  be  inferred,  the  defendant  did  not 
act  upon  it  by  sending  for  the  goods :  he  never  did  send  for 
them.  And,  if  it  can  be  said  that  by  means  of  his  vendees 
he  did,  he  suffered  no  damage  by  reason  of  sending  for 
them :  any  damage  which  he  suffered  was  by  reason  of  the 
resale.  Is"either  the  payment  of  the  warehouse-rent  nor  of 
the  invoice  price  can  be  relied  upon  as  damage  resulting 
from  the  conduct  relied  upon  to  support  an  estoppel  to  deny 
318]  the  ^possession  of  the  goods,  because  either  damage 
can  be  rectified  without  the  intervention  of  such  an  estop- 
pel :  there  is  no  consideration  for  either  payment :  both  were 
made  under  a  mistake  of  facts. 

As  to  the  second  proposition,  it  is  open  to  the  same  objec- 
tions, and  to  this  further  one,  that,  notwithstanding  the  find- 
ing of  the  jury,  we  are  not  prepared  to  say  that  the  plaintiff's 
servants  could  have  been  misled,  if  they  had  acted  with  rea- 
sonable care  and  attention.  The  original  advice-note  sent  to 
the  plaintiff  contained  two  lots  of  casks :  one  of  fourteen 
casks,  marked  A.  1  to  14;  and  another  of  fifteen  casks, 
marked  B.  16  to  30 :  the  corrected  advice-note  speaks  of  one 
lot  of  fifteen  casks  ;  if  it  refers  at  all  to  the  former  advice- 
note,  it  must  refer  to  the  lot  of  fifteen  casks,  and  not  to 
that  of  fourteen  casks.  It  does,  we  think,  refer  distinctly 
to  the  former  advice-note,  by  the  entry  "originally  entered 
per  our  invoice,  10  6-442,  5th  July,  1873."  The  date  is  that 
of  the  former  advice-note,  and  the  figures  10  6-442  are  those 
of  the  former  advice-note.  The  smallest  attention  to  this 
entry  must,  in  our  opinion,  have  led  the  plaintiff's  clerks  to 
see  that  the  second  advice-note  referred  to  the  lot  of  fifteen 
casks  marked  and  numbered  B.  16  to  30  in  the  first  advice- 
note,  and  was  intended  to  correct  the  marks  to  B..  1  to  15. 

The  finding  of  the  jury  does  not  affect  the  conduct  of  the 
plaintiff's  servants,  but  amounts  only  to  a  finding  that  the 
defendants'  servants  did  not  take  the  best  course. 

There  is  yet  another  proposition  as  to  estoppel.     If,  in 
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the  transaction  itself  which  is  in  dispute,  one  has  led  an- 
other into  the  belief  of  a  certain  state  of  facts  by  conduct 
of  culpable  negligence  calculated  to  have  that  iresult,  and 
such  culpable  negligence  has  been  the  proximate  cause  of 
leading  and  has  led  the  other  to  act  by  mistake  upon  such 
belief,  to  his  prejudice,  the  second,  cannot  be  heard  after- 
wards, as  against  the  first,  to  show  that  the  state  of  facts  re- 
ferred to  did  not  exist. 

Here,  again,  we  are  of  opinion  that  the  plaintiff  fails  to 
bring  the  present  case  witnin  the  proposition.  The  jury 
have  not  found  negligence  on  the  part  of  the  defendants ; 
and,  as  everything  on  their  part  seems  to  have  been  in  or- 
dinary course,  unless  it  ^e  the  difference  of  color  of  the  pa- 
per of  the  corrected  advice-note,  we  are  not  prepared  to  say 
that  that  alone  amounts  to  culpable  ^negligence.  If  [31y 
there  was  negligence,  it  did  not  induce  the  plaintiff  to  re- 
sell.    The  resale  was  the  only  cause  of  damage  to  plaintiff. 

We  are,  therefore,  of  opinion  that  the  plaintiff  has  failed 
to  make  out  that  the  defendants  were  estopped ;  and  are  of 
opinion  that  the  verdict  was  properly  entered  for  the  defen- 
dants, and  that  this  rule  must  be  discharged. 

Rule  discharged. 

Attorneys  for  plaintiff :  Bridger  &  Collins^  for  Francis 
&  Collins^  Liverpool, 
Attorney  for  defendants :  R.  F.  Roberts. 


As  a  general  rule  a  party  will  be  con- 
cluded from  denying  his  own  acts  or 
admissions  which  are  expressly  de- 
signed to  influence  the  conduct  of  an- 
other, and  did  influence  it,  and  when 
such  denial  will  operate  to  the  injury 
of  the  latter :  Welland  Canal  Co.  v. 
Hathaway,  8  Wend.,  488  ;  Sparrow  v. 
Kingman,  1  N.  Y.,  253,  256;  Frosty. 
Sanratoga,  etc.,  5  Denio,  154;  Gillespie 
V.  Carpenter,  25  How.  Prac.,  203,  S.  C. 
1  Rob.,  65,  affirmed  in  Court  of  Appeals 
June,  1868 ;  Young  v.  BushnAl,  8 
Bosw.,  1  ;  Brown  v.  Bowen,  80  N.  Y., 
541 ;  Ilawley  v.  Orisioold,  42  Barb.,  18  ; 
Broom's  Leg.  Max.  (7th  Am.  ed.), 
290-293  ;  t  Story's  Eq.  Jur.,  §  885,  et 
seq. ;  Smith  v.  Kay,  7  House  Lords 
Cases,  750  ;  Bamsden  v.  T/uymton,  L. 
R.,  1  H.  L.,  129. 

See  Jorden  v.  Money,  5  House  Lords 
Cases,  185,  213-4. 

An  estoppel  in  pais  is  never  allowed 
to  be  used  as  an  instrument  of  fraud  ; 


it  is  to  be  resorted  to  solely  as  a  means 
to  prevent  injustice  ;  always  as  a  shield 
but  never  as  a  sword :  Fierrepont  v. 
Barnard,  5  Barb.,  364,  reversed  but 
on  another  point,  6  N.  Y.,  279  ;  Louns- 
bury  V.  Depew,  28  Barb.,  44. 

The  doctrine  of  estoppel  cannot  be 
applied  to  give  validity  to  an  illegal  act: 
N.  T.,  etc.,  v.  Schuyler,  88  Barb.,  535 ; 
sees.  C.  84N.  Y.,80. 

No  one  can  be  estopped  from  refus- 
ing to  do  anillegal  act :  N.  T.,  etc.,  v. 
Schuyler,  38  Barb.,  585 ;  see  S.  C.  34 
N.  Y.,  30. 

A  party  will  be  concluded  when  in 
good  conscience  and  honest  dealing  he 
ought  not  to  be  permitted  to  gainsay 
his  acts  or  admissions  :  WeUand  Canal 
Co.  v.  Hathaway,  8  Wend.,  483  ;  Spar- 
row V.  Kingman,  1  N.  Y.,  253 ;  Frost 
V.  Saratoga,  etc.,  5  Denio,  154 ;  Smith 
V.  Kay,  7  House  Lordf^  Cases,  750. 

When  the  party  does  an  act  with  in- 
tent to  influence  another  or  derive  an 
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advantage  to  himself,  he  is  estopped  : 
Young  v.  BtuhneU,  8  Bosw.,  1 ;  miith 
V.  Kay,  7  House  Lords  Cases,  750. 

It  must  however  have  been  acted  and 
relied  upon  hj  the  other  party :  Spa/r- 
row  V.  Kinsman,  1  N.Y.,  253  ;  FarreU 
V.  Higley,  Lalor's  Sup.,  87 ;  Eldred  v. 
ffadUfs  adnvr,,  88  Penn.  St.  B.,  807  ; 
Brown  v.  Bowen,  30  N.  Y.,  541 ;  Tkuik- 
er  V.  MaUory,  48  Barb.,  91 ;  Banks  v. 
White,  6N.Y.,237 ;  Lawrence  v.  Brown, 
5  N.Y.,  894 ;  Jewett  v.  Mill&r,  10  N.  Y., 
402  ;  Ackley  v.  Dygert,  83  Barb.,  176  ; 
Anderson  v.  Cobum,  27  Wise.,  558; 
Bramble  v.  The  State,  41  Maryland, 
486. 

And  must  have  properly  had  an  in- 
fluence on  the  conduct  of  Mm  who  as- 
serts the  estoppel :  Wright  v.  Douglass, 
10  Barb.,  98,  reversed  but  on  another 
point,  7  N.  Y.,  564;  Otis  v.  Ctisak,  43 
Barb.,  546,  550 ;  Laiorenee  v.  Brown,  5 
N.Y.,  394 ;  Wiles  y.  Peck,  20  N.  Y.,  47  ; 
Mill  V.  Moley,  81  Penn.  St.  Rep.,  381 ; 
Fox  V.  Meath,  16  Abb.  Prac. ,  168  ;  An- 
derson V.  Gdburn,  ^7  Wise. ,  558 ;  Bram- 
ble V.  State,  41  Maryland,  436. 

So  that  admissions  after  the  act  will 
not  operate  as  an  estoppel :  they  are 
but  evidence,  more  or  less  cogent,  ac- 
cording to  the  circumstances  of  the  case : 
Bike  V.  Ack^,  Lalor's  Sup.,  90,  2  N.Y. 
Leg.  Obs.,  408 ;  Eldred  v.  Hazlett,  38 
Penn.  St.  R.,  307 ;  Lounsbury  v.  De- 
pew,  28  Barb. ,  44  ;  Walrath  v.  Bedfleld, 
18  N.  Y.,  457  ;  Mackay  v.  Holland,  4 
Mete.,  69;  Bank  v.  Bank,  55  N.  Y., 
215  ;  Starr  v.  Yourtee,  17  Maryland, 
341 ;  Corning  v.  Troy,  etc.,  22  How. 
Prac.,  217. 

The  party  insisting  upon  the  estoppel 
must  be  injured  or  prejudiced  by  allow- 
ing the  truth  of  the  admission  or  state- 
ment to  be  disproved  :  Eldred  v.  Haz- 
lett's  adm.,  33  Penn.  St.  R.,  807  ;  Brown 
Bowen.  30  N.Y.,  541  ;  Tucker  v.  Mal- 
Ury,  48  Barb.,  90. 

Where  the  number  of  bushels  of 
wheat  sold  was  to  be  ascertained  by 
weight  and  the  seller  delivered  to  the 
buyers  weigher's  certificates  ;  the  buyer 
acted  upon  them  in  paying  for  the 
wheat  and  shipping  it  to  France,  draw- 
ing bUls  against  the  sliipments  and 
settling  therefor  with  his  correspondent 
in  France  ;  Held  that  the  seller  some 
two  years  aft^r  was  estopped  from 
claiming  the  weight  of  the  w^heat  was 
in  excesp  of  what  the  certificate  showed: 


Oilleme  v.  CarpenU&r,  25  How.,  203, 
1  Rob.,  65,  affirmed  by  Court  of  Ap- 
peals, June,  1868. 

Otherwise  where  the  purchaser  had 
lost  nothing  by  the  mistake  :  Wheadon 
V.  Olds,  20  Wend.,  174;  Scott  r,  War- 
ner, 2  Lansing,  49,  51. 

A  party  is  only  concluded  against 
showing  the  truth,  or  asserting  his  legal 
rights,  when  that  would  have  the  effect 
of  doing  a  wrong  through  his  means 
to  some  third  person  :  Dezell  v.  Odell,  3 
Hill,  225 ;  Sparrow  v.  Kingman,  1  N. 
Y.,  253  ;  2\ick^r  v.  Mallory,  48  Barb.,  90. 

Under  such  circumstances  for  the 
prevention  of  fraud,  the  law  holds  the 
act  or  admi^ion  to  be  conclusive  :  De- 
zell  V.  OdeU,  3  Hill,  225  ;  Sparrow  v. 
Kinmnan,  1  N.  Y.,  253. 

W  hen  a  party  has  not  acted  with  a 
view  to  influence  another  or  to  derive 
an  advantage  to  himself  and  there  is 
no  breach  of  faith  in  receding,  he  is  not 
concluded  :  Young  v.  Bushnetl,  8  Bosw., 
1 ;  Bank  v.  White,  6  N.  Y.,  237  ;  Mac- 
kay V.  HoUand,  4  Mete.,  69  ;  Jeu^  v. 
Miller,  10  N.  Y.,  402  ;  GhrisOanson  v. 
Linaford,  19  Abb.  Prac,  221. 

The  party  must  ordinarily  have  in- 
tended to  mislead  :  Jewett  v.  Miller,  10 
N.  Y.,  402  ;  Reynolds  v.  Lounsimry,  6 
Hill,  584  ;  Van  Ness  v.  Bush,  22  How. 
Prac.,  481;  WUes  v.  Peck,  26  N.  Y., 
47;  HiU  v.  Epley,  31  Penn.  St.  Rep., 
331 ;  Mackay  v.  HoUand,  4  Mete..  69 ; 
OiUig  V.  Mam,  28  N.  Y.,  192 ;  Zuchl- 
mann  v.  Boberts,  109  Mass.,  58. 

See  however  Manufacturers^  Bank  v. 
Hazard,  30  N.  Y.,  226;  O'DonneU  v. 
Kelsey,  10  N.  Y.,  412  ;  Sweezey  v.  Col- 
lins, 40  Iowa,  540. 

To  constitute  such  an  estoppel,  a  par- 
ty must  have,  designedly,  made  an  ad- 
mission inconsistent  with  the  defence 
or  claim  which  he  proposes  to  set  up, 
and  another  party  have  with  his  knowl- 
edge and  consent,  so  acted  on  the  ad- 
mission that  he  will  be  injured  by 
allowing  the  admission  to  be  disproved: 
Zuehlmann  v.  Boberts,  109  Mass.-,  54 ; 
Hawes  v.  Marcliant,  1  Curtis's  C.  C\, 
136,  144  ;  Audenried  v.  Betteley,  5  Al- 
len, 382  ;  7hirner  v.  Coffin,  12  Allen, 
401. 

See  Cornish  v.  Abington,  4  Hurl.  & 
Norm.,  549,  commented  upon  in  Zuehl- 
mann V.  Boberts,  109  Mass. ,  54. 

The  party  is  astopped  from  denying 
only  what  he  has  once  admitted.     A 
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mere  notice  to  him  without  action  on 
his  part  cannot  be  held  to  operate  as  an 
admission  :  Dtmwrd  t.  Wcdbridge,  15 
N.  Y.,  374 

^  ^  So  mere  delay  in  enforcing  one's 
'rights  does  not  operate  as  an  estoppel : 
Bidwea  V.  ^««or,  eU.,  16  N.  Y.,  263  ; 
Covington  v.  Bowles,  9  Bush  (Ky.),  493- 
4 ;  Matter  of  Empire  Assurance  Go,^ 
L.  R.,  6  Chy.  App.,  271-5  ;  Schenck  v. 
Ingraham,  6  Hun,  897,  406. 

One  whose  name  has  been  forged  to 
commercial  paper  is  not  after  its  nego- 
tiation bound  to  deny  his  signature,  and 
is  not  estopped  by  a  failure  to  do  so  ; 
his  failure  to  deny  the  genuineness  of 
the  signature  is  evidence  more  or  less 
cogent — according  to  the  circumstances 
of  each  case — of  authority  to  make  the 
signature.  The  rule  is  uie  same  as  to 
one  discharged  by  an  alteration  of  the 
instrument :  President,  etc.,  v.  Crofts, 
2  Allen,  269 ;  Bank  v.  Bank,  55  N.  Y., 
211,  215-216 ;  KiUkeUy  v.  MarHn,  34 
Wise.,  525  ;  Starr  v.  Yurtree,  17  Md., 
341. 

But  see  Heffner  v.  Vandola:h,  62  111., 
482,  14  Am.  Rep.,  106,  and  note  p.  108; 
KiUkeUy  v.  Martin,  34  Wise,  525. 

It  has  been  held  that  where  the  sig- 
nature was  proved  to  be  a  forgery,  a 
ratification  of  the  signing  of  the  bond, 
by  the  obligor  whose  signature  was 
forged,  does  not  render  him  liable  there- 
on, there  being  no  new  consideration  : 
McHugh  V.  County,  etc,,  67  Penn.  St. 
Hep.,  391,  5  Am.  Rep.,  445,  and  see 
note  p.  447 ;  see  also  Heffner  v.  Vando- 
lah,  62  111.,  483,  14  Am.  Rep.,  106,  and 
note  p.  108. 

So  payment  of  one  forged  instrument 
does  not  estop  the  party  making  such 
payment  from  insisting^  that  a  similar 
bill  was  a  forgery :  Morris  v.  Bet/iel, 
L.  R.,5C.  P.,  47. 

An  estoppel  can  never  arise,  founded 
upon  an  omission  to  object  to  an  act  or 
a  declaration,  when  such  act  is  perfectly 
justifiable,  or  such  declaration  perfectly 
true  ;  as  where  a  landlord  sees  a  tenant 
improving  the  real  estate  leased,  for  he 
lias  a  right  so  to  do  :  Corning  v.  Troy, 
etc.,  39  Barb.,  312,  22 How.  Prac.,  217, 
affirmed  40  N.  Y.,  221  ;  Bamsden  v. 
Thornton,  L.  R.,  1  House  Lords,  129. 

See  Brovm  v.  Boioen,  30  N.  Y.,  519  ; 
Bamsden  v.  Tfufrnton,  L.  R.,  1  House 
Lords,  129. 

If  one's  consent  to  an  act  be  upon 


condition,  he  is  not  estopped  unless  the 
condition  be  performed :  Brovon  v.  Bow- 
en,  30  N.  Y.,541. 

See  ComeU  v.  Masten,  35  Barb.,  167. 

Every  estoppel  ought  to  be  recipro- 
cal— that  is  to  bind  both  parties ;  and 
this  is  the  reason  that  regularly  a 
stranger  shall  neither  take  Mlvantage 
of  nor  be  bound  by  an  estoppel :  Lee  v. 
Ad9it,  37  N.  Y.,  95  ;  Wright  v.  Doug- 
lass, 10  Barb. ,  98,  reversed  but  on  anoth- 
er point,  7  N.  Y.,  664;  Cohoes  Co,  v.  Ooss, 
13  Barb.,  137;  Spa/rrow  v.  Kingman, 
1  N.  Y.,  248  ;  Walrath  v.  Bedfield,  18 
N.  Y.,  457  ;  i^.  F.,  etc.,  v.  Schuyler,  38 
Barb.,  635,  see  S.  C.  34  N.Y.,  30  ;  Fox 
V.  Heath,  16  Abb.  Prac.,  163  ;  Carpen- 
ter V.  Simmons,  28  How.  Prac..  12; 
Todd  V.  Kerr,  42  Barb.,  817. 

If  the  declaration  be  made  to  a  third 
person  without  any  intention  of  in- 
tiuencing  the  conduct  of  another,  the 
party  making  it  is  not  estopped  thereby 
though  such  other  afterwards  hear  of 
and  act  upon  it :  Beynolds  v.  Louns- 
bury,  6  HUl,  534 ;  Bank  v.  White,  6 
N.  Y.,  237 ;  Lawrence  v.  Brown,  5  N. 
Y.,  394  ;  JeweU  v.  Miller,  10  N.  Y., 
402  ;  Walrath  v.  Bedfield,  18  N.Y.,  457. 

An  estoppel  in  pais  can  only  be 
founded  upon  an  assent  to,  or  admis- 
sion of  some/<x<^  or  the  doing  of  some 
act.  A  promise  to  act  is  insufficient, 
and  the  doctrine  cannot  be  invoked  to 
subvert  the  principle  that  prior  or  con- 
temporaneous agreements  are  absorbed 
in  a  written  contract :  White  v.  AMon, 
51  N.  Y.,  280. 

Where  the  facts  are  known  to  both 
parties  a  promise,  without  considera- 
tion, to  waive  or  not  to  insist  upon  a 
legal  right  or  defence  will  not  operate 
as  an  estoppel.  As  an  agreement  to 
waive  a  right  to  insist  upon  the  exemp- 
tion of  property  from  execution  :  Craw- 
ford V.  Lockwood,  9  How.  Prac.,  547, 
S.  C.  12  N.  Y.  Leg.  Obs.,  105 ;  Harper 
V.  Leal,  10  How.  Prac,  270  ;  Kaeetle  v. 
Hewcomb,  22  N.  Y.,  249,  affirming  31 
Barb.,  109 ;  SpriiujHtccn  v.  Powers,  3 
Rob.,  483. 

It  has  been  held  otherwise  in  Penn- 
sylvania where  at  the  time  of  the  crea- 
tion of  the  debt  and  in  consideration 
thereof  the  debtor  agreed  to  waive  his 
right  to  exemption  :  Bowman  v.  Smiley, 
31  Penn.  St.  Rep.,  225. 

So  a  verbal  promise  not  to  plead  the 
statute  of  limitations  as  a  defence,  will 
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not  operate  as  an  estoppel :  Shapley  v. 
Abbott,  4S^  N.T.,  443  ;  Andrea  v.  Bed- 
field,  12  Blatchford,  406. 

See  also  Oitizent^  etc.,  v.  First  Bank, 
7  Eng.  Rep.,  56,  64-5  ;  Jorden  v.  Mon- 
ey, 5  House  Lords  Cases,  185,  213-4. 

But  see  note  1  Hurlstone  &  Norman, 
237,  Johnson's  Am.  ed. ;  Doms  v.  Dyer, 
1  Law  and  Eq.  Reporter,  229,  Sup.  Ct. 
New  Hampshire. 

But  where  before  the  statute  of  lim- 
itations had  run  against  a  note  the  hol- 
der was  about  to  commence  a  suit 
upon  it,  and  the  maker  promised  the 
holder  that  if  he  would  suspend  bring- 
ing a  suit  upon  the  note  he  would  abide 
by  the  decision  of  a  suit  pending  upon 
a  similar  note,  and  the  holder  in  conse- 
quence of  such  offer  delayed  bringing 
'an  action  upon  the  second  note  untu 
after  the  decision  of  the  action  upon 
the  first,  and  when  the  statute  of  lim* 
itations  had  attached  to  the  former: 
Held  that  upon  the  doctrine  of  equita- 
ble estoppel,  or  estoppel  in  pais,  the 
defendant  ought  not  to  be  allowed  to 
set  up  the  statute  as  a  defence  :  Brook- 
man  V.  Metcalf,  4  Rob.,  568,  34  How. 
Prac.,  429. 

A  party  is  estopped  by  a  judgment 
where  he  has  agreed  another  suit  shall 
abide  the  event  thereof,  though  the 
judgment  is  one  of  nonsuit :  Brown  v. 
Jiiiprague,  5  Denio,  545. 

But  when  the  insured  after  borrow- 
ing of  the  insurer  upon  a  life  policy  as 
coUateral,  depositing  the  same  with  the 
insurer,  had  assigned  his  interest  in  the 
policy,  the  assignee  went  to  the  office 
of  the  company  to  ascertain  when  the 
premium  would  become  due  and  an 
agent  of  the  company  promised  to  no- 
tify him  and  he  relying  thereon,  the 
time  to  pay  the  premium  passed  ;  held 
the  company  was  estopped  from  for- 
feiting the  policy  without  notice  to  the 
assignee  and  a  reasonable  time  to  pay 
the  premium  :  Leslie  v.  Knickerbocker 
lAfe  Lis.  Co.,  5  N.  Y.  Superior  Court 
Rep.,  193,  S.  C,  2  Hun.,  616,  affirmed 
by  Court  of  Appeals,  Oct.  5,  1875, 

See  also  Ripley  v.  jEtna  Ins,  Co.,  30 
N.  Y.,164;  May  on  Insurance,  433-6; 
Sommerset,  etc.,  v.  May,  2  Weekly 
Notes  Cases,  43  ;  Bodine  v.  Exchange, 
etc.,  51  N.  Y.  R.,  117  ;  Pratt  v.  New 
York,  etc.,  55  N.  Y..  5a5  ;  Sfieldon  v. 
Atlantic;  etc.,  26  N.  Y,,  460:  Trmtecs, 
etc.,  Y.  Brooklyn  Lis.  Co.,   19  N.  Y., 


305;   Isaacs  y.   Royal,  etc,,  L.  R.,  5 
Excheq.,  296. 

A  party  may  when  he  ought  in  jus- 
tice under  the  circumstances  be  estop- 
ped from  setting  up  the  statute  o( 
frauds  as  a  defence,  be  estopped  from 
doing  so:  Carpenter  y,  Ottley,  2  Lan- 
sing, 451. 

Where  the  parties  to  an  arbitration 
had  stipulated  for  an  award  in  writing, 
it  was  held  that  a  waiver  by  one  of  a 
written  award  would  not  estop  him  from 
setting  up  the  invalidity  of  an  oral 
award  :  Frerich  v.  New,  28  N.  Y.,  147. 

One  who  is  present,  when  another  is 
In  good  faith  purchasing  or  improving 
property,  and  knows  of  such  purchase 
or  improvements  is  estopped  from  af- 
terwards claiming  title  to  the  property: 
Brawny.  Bamn, SO  N.  Y.,519  ;  Loum- 
buryv.  Depew,  28  Barb.,  47;  1  Story's 
Eq.  Jur..  §  385;  Kanaw/tay,  Kana- 
wha, 7  Blatchf.,  421 ;  Wood  v.  Seeley, 
32  N.  Y.,  105  ;  Ramsden  v.  TharnUm,  L. 
R.,  1  H.  L.,  129 ;  BuUu  v.  NobU,  36 
Iowa,  618. 

But,  see  Requa  v.  Holmes  26  N.  Y., 
838;  GhristiansonY.  Sinafard,  3  Robert- 
son. 215. 

The  plea  that  he  had  forgotten  that 
his  deed  or  title  carried  the  lot  in  con- 
troversy will  not  avail  to  prevent  thn 
estoppel :  BuUia  v.  Noble,  36  Iowa, 
618. 

Or  from  setting  up  a  lien  thereon : 
IngaUs  v.  Morgan,  10  N.  Y.,  178. 

Even  though  the  lien  be  a  matter  of 
record:  Markham  v.  (/Connor,  52  Geor- 
gia, 183. 

So  from  setting  up  a  set  off  or  de- 
fence  to  a  claim  purchased  :  Faster  v. 
Newland,  21  Wend.,  94;  Tyler  v. 
Yates,  3  Barb.,  222  ;  L'Amoreux  v. 
Visher,  2  N.  Y.,278  ;  Hubbard Y.Briggn, 
31  N.  Y..  533  ;  Rider  v.  Union,  etc.,  4 
Bosw.,  169. 

So  the  lessee  of  a  farm  who  fixes  a 
boundary  line  between  liimself  and  Iuh 
neighbor,  is  so  far  estopped  from  show- 
ing that  such  line  was  erroneously 
settled,  that  he  cannot  maintain  tres- 
pass against  his  neighbor  for  taking 
and  carrying  away  crops  put  in  by  hiui 
upon  the  assumption  that  the  line 
agreed  upon  between  them  was  the 
true  line  :  Dewey  v.  BordweU,  9  W>nd- 
dell,  65. 

.  So  one  who  encourages  an  improve- 
ment is  estopped    from   subsequently 
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claiming  it  as  a  nuisance :  Williams  v. 
JSarL,  etc.,  1  Craig  &  Philips  Ch.,  91  ; 
Umith  V.  Kajft  7  House  Lords  Cases  750. 
But  see  NaSi  v.  Kemp,  49  How.  Prac., 
522. 

But  a  mere  license,  after  reweaUon, 
will  not  estop  the  party  :  EgglesUm  v. 
New  York,  etc.,  85  Barb.,  162  ;  Babeock 
V.  Utter,  1  Abb.  Court  App.  Dec.,  27. 
Otherwise  if  a  party  assist  in  making 
an  improvement  on  the  theory  that  it 
is  properly  made :  Brown  v.  Btmen, 
80  N.  Y.,  519. 

Where  the  owner  of  a  defined  way 
stood  by  and  saw  the  purchaser  of  the 
servient  estate  erect  a  wall  across  the 
way,  so  as  effectually  to  stop  it,  and 
made  no  objection,  it  was  held  to  work 
an  estoppel  to  any  claim  of  right  to 
remove  the  building  for  the  purpose  of 
opening  the  way:  AvTwld  v.  Gomman, 
50  Penn.  St.  R.,  861. 

So  where  one  advised  another  that 
there  was  sufficient  fall  in  a  stream  to 
iustify  the  erection  of  a  dam,  that  he 
had  measured  it,  and  such  other  rely- 
ing upon  such  assertion  proceeds  to 
erect  the  dam  at  considerable  expense  : 
Wileon  v.  Vaughn,  40  Iowa,  179. 

See  JRameden  v.  Thornton,  L.  R.,  1 
House  Lords,  129 ;  Nash  v.  Kemp,  49 
How.  Prac,  522. 

One  who  has  received  a  legacy  under 
a  will  cannot  be  permitted  to  contest 
the  validity  of  the  will,  without  repay- 
ing the  amount  of  the  legacy,  or  bring- 
ing the  money  into  court :  Holt  v.  Rice, 
54  N.  a,  898. 

A  party  is  not  estopped  from  deny- 
ing that  an*  officer  had  power  to  sell  his 
property  under  an  execution,  unless  it 
appear  that  with  knowledge  of  the  facts 
he  misled  the  purchaser  :  Carpenter  v. 
StUweU,  11  N.  Y.,  61 ;  Harris  v.  Mur- 
ray, "^"^.Y,,^!^. 

Where  the  purchaser  knows  the  facts 
he  cannot  be  misled  by  the  owner's 
silence  :  Harris  v.  Murray,  28  N.  Y., 
674. 

A  second  mortgagee  of  personal  prop- 
erty by  consenting  to  a  sale  thereof  by 
the  mortgagor  discharged  of  his  mort- 
gage, does  not  warrant  the  purchaser's 
title,  or  estop  himself  to  set  up  against 
him  a  title  under  a  subsequent  assign- 
ment of  the  first  mortgage :  Clark  v. 
HaU,  8  Gray,  187 ;  QiUig  v.  Maas,  28 
N.  Y.,192. 
See  also  Wheeler  v.  Buckman,  5  Rob., 


702  ;  2  Abb.,  N.  S.,186 ;  35  How.  Prac., 
850  ;  51  N.  Y.,  391. 

The  owner  of  land  who  might,  by 
virtue  of  a  superior  equity,  have  re- 
strained a  sheriff's  sale  thereof  is  es- 
topped, as  against  a  purchaser  under 
sheriff's  sale,  from  setting  up  his  title 
as  against  a  bona  fide  purchaser  where 
the  effect  would  be  to  throw  upon  the 
latter  the  loss  of  the  purchase  money  ; 
so  where  the  purchaser  had  been  in- 
duced by  the  purchase  to  release  a  lien 
upon  other  lands  :  JP^rost  v.  Quacken- 
bush,  18  Abb.  Prac,  8. 

But,  where  one  knowing  what  he  is 
doinf  encroaches  by  builcung  upon  his 
neighbor's  land,  such  neighbor  is  not  es- 
topped from  seting  up  his  title  by  mere 
silence  or  acquiescence,  nor  is  he  bound 
to  give  notice  to  the  wrongdoer  to  de- 
sist :  Christiansen  v.  Sinafard,  19  Abb. 
Prac.,  221  ;  Bamsden  v.  T/iomton, 
L.  R.,  1  House  Lords,  129. 

Otherwise  if  the  stranger  be  acting 
in  good  faith  and  the  owner  knowing 
such  fact  permit  him  to  proceed : 
Bamsden  v.  Thornton,  L.  R.,  1  House 
Lords,  129. 

.  A  married  woman  is  not  estopped 
from  setting  up  a  prior  mortgage  by 
executing  with  her  husband  a  deed  of 
the  premises  for  the  purpose  of  releas- 
ing her  dower  in  the  premises  :  Power 
V.  Lester,  28  N.  Y.,  584 ;  OiUig  y.Maas, 
28  N.  Y.,  192. 

See  Bemetto  v.  Holden,  21  Grant, 
U.  C.  Chy.,  222. 

A  married  woman  is  not  estopped 
from  insisting  that  a  contract  which 
she  was  incapable  of  making  is  invalid : 
Merriam  .v.  Boston,  etc.,  117  Mass., 
241,  244  ;  11  C.  B.,  N.  S.,  269,  Johns. 
Am.  ed.,  note. 

See  BemeUo  v.  Holden,  21  Grant, 
U.  C.  Chy,  222. 

Otherwise  as  to  a  contract  she  has 
capacity  to  make  or  a  transaction  in 
which  she  may  legally  engage  :  Bodine 
V.  KiUcrn,  53  N.  Y.,  93,  96  ;  Coster  v. 
Isaa^i,  1  Robertson,  176. 

And  where  her  husband  has  not  for 
years  resided  in  the  state,  she  trading 
as  a  feme  sole :  Shields  v.  Belman,  1 
Tenn.  Ciiy.  (Cooper),  589. 

In  a  suit  against  a  husband  by  one 
who  had  taken  an  acceptance  in  conse- 
quence of  a  statement  of  the  wife  that 
it  was  genuine,  the  court  was  equally 
divided  as  to  whether  the  husband  was 
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liable:  WrifflU  v.  Leonard,  11  C.  B., 
N.  S.,  258,  and  note  p.  269,  Johnson's 
Am.  ed. 

When  the  facts  are  known  to  botii 
parties  an  admission  or  declaration  as 
to  the  law  will  not  operate  as  an  estop- 
pel ;  for  even  a  lawyer  may  increase  his 
knowled|(e  as  to  his  legal  rights,  with- 
out forfeiting  his  estate  on  account  of 
his  former  ignorance  :  Chatauqua,  etc. , 
V.  White,  6  N.  y.,  252-3 ;  Brewst&r  v. 
Striker,  2^.  Y.,  19. 

There  is  no  estoppel  by  or  from  a 
record  where  the  /acto  which  show  it 
ought  not  to  so  operate  appear  upon  the 
face  of  the  record :  MarJby  v.  8c(M, 
O.  Bridgman,  231 ;  Ghedington'e  Case, 
1  Coke,  155. 

So  where  the  truth  is  known  to  both 
parties,  or  if  they  have  equal  means  of 
knowledge,  there  can  be  no  estoppel  by 
the  silence  of  one  of  them  :  HiU  v. 
JEpley,  31  Penn.  St.  R.,  331 ;  Mackay  v. 
JUoUand,  4  Mete.,  69  ?  Harris  v.  Mur- 
ray, 28  N.  Y.,  574 ;  Nash  v.  Kemp,  49 
How.  Pr.,  522. 

A  party  will  not  be  estopped  unless 
he  knew  the  facts  which  required  *him 
to  act  or  refrain  from  acting  :  OHlig  v. 
JfflKW,28N.  Y.,192. 

Unless  his  ignorance  was  the  result 
of  gross  carelessness :  Sweezey  v.  Col- 
lins, 40  Iowa,  540. 

Where  the  wife  of  the  true  owner  of 
land  acted  as  agent  for  another  person 
in  negotiating  a  sale  from  the  latter  to 
defendant,  without  notifying  defen- 
dant that  she  or  her  husband  claimed 
any  interest  in  the  land,  but  it  did  not 
appear  that  she  then  knew  of  her  rights 
nor  that  defendant  relied  upon  her 
representations :  Held,  that  she  was 
not  estopped  from  setting  up  her  claim 
after  her  husband's  death :  Anderson  v. 
Coburn,  27  Wisconsin,  558. 

A  director  of  a  bank  is  not  estopped, 
as  against  the  cashier  from  whom  he 
purchased  stock,  from  denying  knowl- 
edge of  the  true  condition  of  the 
bank  :  Lefemr  v.  Lefever,  30  X.  Y.,  27. 

One  who  subscribes  an  instrument  as 
a  witness  without  knowledge  of  its  con- 
tents, or  the  transaction  consummated 
thereby,  is  not  estopped  by  such  instru- 
ment or  his  witnessing  the  execution 
thereof  :  Ilcde  v.  Skinner,  117  Mass., 
474. 

See  Firehrarev.  Moore,  Colles.,  188. 

Nor  is  a  subscribing  witnnss,  per  se. 


chargeable  with  notice  of  the  contents 
of  the  pistrument,  though  it  may  be 
shown  he  had  in  fact  8u<£  notice  :  Wet- 
ford  V.  Beezeley,  1  Vea.  Sen.,  7,  8  Atk., 
501,  503. 

Where  a  party  by  his  declarations  and 
conduct  invites  an  action  against  him- 
self, and  induces  the  bringing  thereof 
upon  the  theory  of  such  declarations 
and  inducement,  he  is  estopped  from 
insisting  to  the  contrary  :  Abeel  v.  Van 
Gelder,  36  N.  Y.,  514;  Mnnsgan  v. 
Garraher,  47  N.  Y.,  493  ;  Home  v.  Cole, 
51  New  Hampshire,  287  ;  Ford  v.  Wit- 
Hams,  24  N.  Y.,  359  :  Walrath  v.  Red- 
field,  18N.Y.,457;  Trustees y.  Williams, 
9  Wend.,  147  ;  Carter  v.  HammeU,  12 
Barb.,  253. 

In  Massachusetts,  however,  it  has 
been  held  that  a  defendant  in  an  ac- 
tion of  trover,  who  has  induced  the 
plaintiff  to  believe  when  demanding 
the  property,  that  it  was  in  his  posses- 
sion and  control,  is  not  thereby  es- 
topped in  law  from  proving  the  con- 
trary :  Jackson  v.  Pixley,  9  Gush.,  490. 

A  lessor  leased  premises  for  six 
months,  payable  monthly  in  advance, 
with  agreement  to  make  certain  altera- 
tions. Before  the  first  month  expired 
or  the  alterations  were  made,  the  lessee 
turned  over  her  lease,  for  the  month 
paid  in  advance,  to  defendant.  The 
lessor  declining  to  complete  the  re- 
pairs unless  assured  of  the  payment  of 
the  balance  of  the  rent,  the  defendant 
told  him  the  lease  had  been  assigned  to 
him,  and  he  would  pay  the  rent.  The 
lessor  completed  the  repairs  ;  and  at 
his  request  defendant  stipulated  in 
writing  to  the  effect  that  the  lessee 
having  assigned  her  interest  in  the  lease 
to  him,  he  agreed  to  comply  with  its 
terms.  Soon  after  the  commencement 
of  the  second  month  he  surrendered 
the  possession  of  the  premises  on  the 
demand  of  the  original  lessee,  but  with- 
out any  notice  to  the  lessor.  The  latter 
sued  for  the  rent  of  the  second  month: 
Held,  that  this  was  not  a  case  of  miva- 
tion.  To  have  made  it  such  the  defen- 
dant must  have  been  liable  to  the  lessee 
for  the  rent  sued  for  ;  and  in  considera- 
tion therefor,  and  by  her  order  or  con- 
sent, and  in  discharge  of  her  obligation, 
must  have  promised  to  pay  the  same  to 
the  lessor.  Held  further,  that  if  the 
plaintiff  was  inducetl  to  incur  the  ex- 
pense of  the  litigation  in  reliance  upon 
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a  promise  by  defendant  to  pay,  which 
vas  apparently  legal  and  vidid,  and 
upon  a  statement  of  the  defendant  es- 
tablishmg  his  liability,  which,  though 
not  true,  plaintiff  had  reason  to  believe 
it  so  and  to  rely  upon,  defendant  is  es- 
topped to  deny  the  trath  thereof.  Ex- 
penditure in  litigation  may  as  reason- 
ably constitute  the  basis  of  an  estoppel 
as  any  other  expenditures  :  M&ister  v. 
Bimev,  24  Mich.,  435. 

If  the  maker  of  a  note  interposes  the 
defense  of  usury  in  a  suit  upon  a  for- 
mer note  which  was  in  part  the  con- 
sideration therefor,  he  is  estopped  by 
his  answer  in  the  suit  upon  the  subse- 
quent note  from  insisting  such  note 
was  not  in  fact  usurious  :  Sheppard  v. 
HamiUanr,  29  Barb.,  156. 

See  Wheeler  v.  Ituckman,  2  Abb., 
N.  S.,  186,  affirmed  51  N.  Y.,  891. 

Where  a  party  upon  amotion  to  strike 
out  his  answer  as  sham,  objected  that 
the  plaintiff's  attorney  had  returned 
the  answer  to  him;  and  therefore  it  was 
not  an  answer  in  the  case,  he  cannot  af- 
terwards insist  that  a  judgment  upon 
default  was  irregular,  because  the  an- 
swer was  valid  until  disposed  of  by  or- 
der of  the  court,  or  by  trial :  Huffnung 
V.  ChrovCy  18  Abb.  Prac.,  14,  affirmed 
42  Barb.,  548. 

An  officer  of  a  private  corporation 
having  executed  in  behalf  of  the  cor- 
poration a  note  for  the  price  of  prop- 
erty sold  to  it  by  a  stranger,  is  estopped 
in  a  suit  brought  to  charge  him  as  a 
stockholder  with  the  payment  of  such 
note,  from  alleging  a  want  of  power  in 
the  corporation  to  make  the  purchase  : 
Mo8S  V.  Averiil,  10  N.  Y.,  449. 

So,  it  seems,  that  the  indorser  of  a 
bill  or  note  is  estopped,  as  to  subse- 
quent parties,  from  denying  the  genu- 
ineness of  the  signature  of  the  drawer, 
acceptor,  or  prior  indorsers,  and  their 
capacity  to  act  as  such,  although  the 
indorsement  was  made  for  the  accom- 
modation of  a  prior  party,  and  the  pa- 
per is  transferred  to  such  prior  party  to 
one  having  notice  of  the  facts :  I'voy 
OUy  Bank  v.  Lanman,  19  N.  Y.,  477. 

So  the  acceptor  of  a  bill  is  estopped 
from  denying  that  the  drawer's  signa- 
ture was  not  his  true  name  :  Glaflin  v. 
ffnj^rt,  8Bo8w.,689. 

So  one  who  contracts  with  executors 
is  estopped  from  denying  they  are  such, 
and  from  denying  the  right  of  the  ex- 


ecutors to  sue  upon  the  covenant  in 
their  representative  capacity :  Fa/m- 
luvm  V.  MaUory,  2  Abb.  Court  App., 
Dec,  100,  3  Trans.  App.,  171. 

A  mortgagor  to  a  corporation  entered 
into  a  written  contract  with  the  com- 
pany for  the  surrender  of  shares  of  its 
stock  in  part  satisfaction  of  the  mort- 
gage, provided  certain  creditors  of  the 
company,  for  whose  security  the  mort- 
gage had  been  assigned  to  trustees, 
should  consent :  Held,  that  having  thus 
recognized  the  title  of  the  trustees,  the 
mortgagor  was  estopped  from  denying 
the  validity  of  the  assignment  to  them, 
and  insisting  that  the  stock  should  be 
applied  in  satisfaction  of  the  mortgage 
without  the  assent  of  the  trustees  or 
creditors  interested  in  the  trust :  Pal- 
mer V.  Smith,  10  N.  Y.,  303. 

The  maker  of  a  note  who  certifies  it 
is  given  for  value  and  will  be  paid 
when  due,  is  estopped  from  setting  up 
the  defence  of  msury  as  against  one 
who,  without  knowledge  of  usury  or 
facts  to  put  him  on  inquiry,  purchased 
the  note  on  the  faith  of  the  certificate, 
at  a  discount  greater  than  legal  inter- 
est :  C/tamberlain  v.  To^umsend,  7  Abb. 
Prac.,  31,  26  Barb.,  611;  Mechanics* 
Bank  v.  Tovmsend,  17  How.  Prac,  569; 
Mason  v.  Antlumy,  8  Transcript  Ap- 
peals, 255,  3  Abb.  Court  App.  Dec, 
307;  Ferguson  v.  Hamilton,  35  Barb,, 
427;  BmL  Estate,  etc,,  v.  Seagrave,  49 
How.  Prac,  489. 

.  See  Ledey  v.  Johnson,  41  Barb.,  359  ; 
HiUs  V.  Varet,  3  N.  Y.  Leg.  Obs.,  105 ; 
Origgs  v.  How,  81  Barb.,  100,  8  Keyes, 
166,  2  Abb.  Court  Appeals  Dec.  291. 

But  such  estoppel  must  arise  aliunde 
the  note.  The  acknowledgment  there- 
in of  •*  value  received"  is  not  sufficient ; 
nor,  as  against  an  accommodation  in- 
dorser, will  a  simple  indorsement  estop 
him  :  Clark  v.  Sistdon,  31  N.  Y.,  312. 

A  party  usuriously  transferring  an 
instrument  will  be  estopped  by  a  repre- 
sentation that  it  is  business'  paper  : 
Ferguson  v.  Hamilton,  85  Barb,,  427. 

But  an  accommodation  indorser  will 
not  be  estopped  by  such  a  representa- 
tion by  the  drawer  of  a  bill :  Ja>ckson 
V.  FassUt,  21  How.  Prac,  279. 

Where  the  purchaser  has  knowledge 
of  the  usury,  of  facts  to  put  him  on  in- 
quiry, the  party  is  not  estopped  by  a 
certificate  of  *'  no  defence"  given  when 
the  loan  is  made  or  security  is  trans- 
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f erred:   Dvqtiesne   Bank  Appeal,   74 
Penn.  St.  Rep.,  426. 

The  holder  of  negotiable  promissory , 
notes  purchased  before  maturity,  and 
for  value,  but  with  notice  that  they 
had  been  obtained  from  the  maker  by 
fraud  and  without  consideration,  can- 
not, by  way  of  estoppel,  prevent  the 
maker  from  setting  up  such  defences 
as  against  him,  by  showing  that  the 
maker,  before  the  purchase,  had  in- 
formed him  that  the  notes  were  all 
right,  and  would  be  paid  at  maturity, 
if  it  appear  that  at  the  time  such  decla- 
rations were  made,  the  maker  was 
ignorant  of  such  fraud  and  want  of 
consideration,  and  that  the  holder  at 
the  time  believed  him  to  be  ignorant 
thereof,  unless  he  also  show  that  he 
informed  the  maker  of  the  facts,  which 
had  previously  come  to  his  knowledge, 
affecting  the  validity  of  the  notes: 
Sackett  v.  KeUar,  22  Ohio  St.  Rep.,  554. 

But  if  such  certificate  or  even  an  af- 
fidavit that  there  is  no  usury  be  exacted 
by  the  lender  as  expedients  or  contri- 
vances to  cover  the  vice  of  usury,  the 
truth  may  be  shown  :  Real  Estate,  etc., 
V.  Se^igrave,  49  How.  Prac,  489. 

When  the  indorser  of  a  bill,  after 
the  receipt  of  notice  of  protest,  on 
going  to  take  up  the  bill,  was  informed 
by  the  holder  that  it  had  been  paid, 
and,  by  such  information  the  indorser 
was  prevented  from  collecting  it  of  the 
drawer,  who  subsequent  became  in- 
solvent (the  acceptor  being  insolvent  at  • 
the  time),  held  that  the  indorser  was 
discharged  from  liability,  although 
such  information  proved  to  be  errone- 
ous, and  was  honestly  given.  He  was 
held  to  be  estopped  upon  the  ground 
that  it  would  be  a  fraud  to  show  that  it 
was  untrue  to  the  prejudice  of  one  who 
had  acted  upon  the  faith  of  the  state- 
ment:  Kingsley  v.  Vernon,  4  Sandf., 
^01 ;  see  also  note  11  Eng.  Rep.,  44r-5. 

When  one  accepts  the  damages 
awarded  to  him  on  the  taking  of  land 
for  a  public  street,  he  is  estopped  there- 
by from  alleging  that  the  title  to  such 
premises  did  not  become  vested  in  the 
corporation :  Sherman  v.  McKeon,  8 
Bosw. ,  103,  38  N.  Y.,  266  ;  see  also  Neff 
V.  Baten,  25  Ohio  St.  Rep.,  169. 

See,  however,  Eequa  v.  Holmes,  26 
N.  Y.,  338,  S.  C,  16  N.  Y.,  193. 

So  a  widow  who  accepts  a  part  of 
the  purchase  price  of    land  sold  by 


executors,  in  lieu  of  dower,  is  estopped 
from  claiming  dower  in  such  lands : 
Wood  V.  Seeley,  32  N.  Y.,  105. 

It  has  been  held  that  an  infant  will 
be  estopped  when  his  guardian,  under 
the  sanction  of  the  court,  has  con- 
tracted to  sell  the  infant's  lands  and 
the  purchaser  has  paid  for  the  prem- 
ises and  made  improvements  thereon, 
even  though  such  contract  of  sale  were 
by  parol :  Wood  v.  Mather,  88  Barb. , 
473;  Price  v.  Winter,  15  Florida,  66. 

See  Bennetto  v.  ffolden,  21  Grant, 
U.  C.  Chy.,  222. 

Particularly  if  the  infant,  after  ar- 
riving at  age,  receive  or  retain  the  pur- 
chase money  or  a  part  thereof :  Henry 
V.  Boot,  88  N.  Y.,  526  ;  Walk&r  v.  ifJ- 
vean,  76  Illinois,  19 ;  Corwin  v.  Shouf, 
76  lUinois,  246. 

See,  however,  Walsh  v.  Powers,  43 
N.  Y.,  23  ;  Irvine  v.  Iroins,  9  Wallace, 
618;  CarroU  v.  Potter,  23  Mich.,  877; 
Prmt  V.  WUey,  28  Mich.,  164 ;  Aekley 
V.  Dygert,  31  Barb.,  176;  Bequa  v. 
Holmes,  26  N.  Y.,  338 ;  Id.,  16  N.  Y., 
193;  Wood  v.  Seeley,  32  N.  Y.,  105; 
Byder  v.  Flanders,  30  Mich.,  336. 

An  adult  co-tenant  who  joins  in  a 
petition  praying  a  court  of  equity  to 
order  a  sale  of  the  land  held  by  the 
adult  and  infant  in  co-tenancy  is  bound 
by  the  order  made  pursuant  to  his 
request :  Wood  v.  MatJier,  38  Barb., 
473. 

The  fact  that  a  party  receives  the 
surplus  of  the  avails  of  his  property 
sold  under  an  execution  illegally  issued 
will  not  deprive  him  of  his  right  of  ac- 
tion for  unlawfully  suing  out  the  pro- 
cess :  Brown  v.  Fect^,  7  Wend.,  303. 

Quere,  Would  he  be  as  against  the 
purchaser  f  Wood  v.  Jackson,  8  Wend., 
9  ;  Bequa  v.  Hdmes,  26  N.  Y.,  338, 16 
N.  Y.,  193. 

If  one  of  two  parties,  each  having  a 
written  title  to  a  tract  of  land,  pur- 
chase a  supposed  better  title,  under  an 
agreement  to  divide  the  premises,  the 
other  is  estopped  from  denying  the 
right  of  the  one  who  so  purohas^,  on 
the  faith  of  the  contract,  to  a  moiety 
of  the  land :  Buff  v.  Orr,  31  Penn. 
St.  Rep.,  517. 

Where  goods  seized  by  a  constable 
upon  an  execution  were  delivered  to  a 
third  person  on  his  giving  a  receipt 
promising  to  deliver  them  by  a  given 
day,  and  when  the  day  arrived  the  re- 
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ceiptor  refused  to  comply  with  his 
promise,  claiming  that  the  goods  at  the 
*  time  of  the  levy  and  receipt  were  his 
own :  Held,  in  trover  by  the  officer, 
that  the  receiptor  was  estopped  from 
setting  up  title  in  himself :  Dezell  v. 
Od^a,  3  Hm,  215. 

See  People  v.  Beeder,  25  N.  T.,  302  ; 
Spear  v.  HiU,  54  N.  H..  87;  Stinuon 
V.  Ward,  47  Vermont,  624. 

But  had  the  receiptor  complied  with 
his  agreement  and  delivered  the  goods 
to  the  officer  he  would  not  have  been 
estopped  from  maintaining  trespass 
against  the  officer  for  selling :  Bussell 
V.  Winne,  37  N.  Y.,  591.  593. 

The  obligors  to  a  bond  for  the  re- 
lease of  property  attached  are  not  estop- 
ped from  showing  the  attachment  was 
issued  without  jurisdiction  :  CadweU  v. 
Co^ffl^,  7Barb.,253. 

Where  an  insurance  company  with 
knowledge  that  a  warranty  in  an  ap- 
plication for  a  policy  was  false,  assessed 
the  insured  on  his  note,  and  he  paid . 
the  assessment :  held,  the  company 
was  estopped  from  insisting  the  policy 
was  void  on  account  of  the  falsity  of 
the  warrantv  :  Frost  v.  Saratoga,  etc., 
5  Denio,  154. 

Where  the  assured  signed  the  appli- 
cation for  a  policy  prepared  by  the 
agent  of  insurer  on  the  agent's  repre- 
sentation that  he  had  authority  to 
make  the  surveys  and  measurements, 
held,  that  assuming  the  representations 
to  be  true  the  insurer  was  estopped 
from  showing  a  breach  of  warranty 
by  proof  of  errors  material  to  the  risk 
in  the  survey  and  application :  Plumb  v. 
CaUaraugus,  eU.,  18  N.  Y.,  392  ;  Roid- 
ley  V.  Empire  Ins,  Co.,  36  N.  Y.,  550. 

See  Chase  v.  Hamilton,  etc.,  20  N.  Y., 
52,  reversing  22  Barb.,  527. 

An  insurance  company  having  ac- 
cepted an  abandonment  of  Xhe  vessel 
insured  as  a  total  loss,  is  concluded 
thereby  from  objecting  that  the  loss 
was  not  total,  or  that  from  any  other 
reason  it  was  not  a  case  for  abandon- 
ment: Buffalo,  etc.,  v.  North  Western, 
«fe.,  30N.  Y.,251. 

An  agent  who  receives  money  for  his 
principal  is  estopped  as  between  him- 
self and  his  principal  from  denying  the 
right  of  the  latter  thereto  :  Murray  v. 
VanderbiU,  39  Barb.,  141. 

So  a  mere  carrier  or  messenger  from 
setting  up  that  the  contract  on  which 


the  money  was  sent  by  him  for  his 
principal  was  illegal :  Merritt  v.  Mil- 
lard, 10  Bosw.,  309,  3  Abb.  Court  Ap- 
peals Dec,  291. 

See  Bigehw  v.  Bams,  16  Barb.,  561 ; 
Hoffman  y.Schwaebe,  33  Barb.,  194. 

So  one  who  sells  as  agent  for  A.  is 
estopped  as  against  the  purchaser  who 
pays  A.  for  the  property  from  denying 
that  he  was  the  agent  of  the  latter : 
Bogers  v.  Hadley,  2  Hurl.  &  Coltman, 
227. 

A  husband  who  by  deed  of  separa- 
tion conveys  real  estate  to  trustees  for 
the  benefit  of  his  wife,  is  estopped  on 
her  death  from  claiming  a  life  estate  in 
the  lands  so  conveyed  to  her  :  WaMace 
V.  Bassett,  41  Barb.,  92. 

A  grantor  who  covenants  for  quiet 
enjoyment  by  the  grantee  of  the  lands 
conveyed  is  estopped  from  setting  up 
title  thereto :  Long  Island  B.  B.  v. 
Conklin,  29  N.  Y.,  572. 

The  plaintiff  who  orders  process  in  a 
case  where  the  court,  being  one  of  lim- 
ited jurisdiction  as  to  residence  of  the 
parties,  and  proceeds  to  judgment,  is 
estopped  from  denying  jurisdiction  on 
account  of  residence  of  the  parties  : 
Fairbanks  v.  Corlies,  3  E.  D.  Smith, 
582,  1  Abb.  Prac.,  150. 

A  party  who  procures  a  void  divorce 
is  not  estopped  from  insisting  upon  its 
illegality  :  Todd  v.  Kerr,  42  Barb.,  317. 

Where  when  a  constable,  by  virtue 
of  an  execution,  levied  upon  property, 
he  was  informed  by  the  debtor  he  had 
sold  the  goods  to  a  third  person,  but 
the  constable  nevertheless  took  and  sold 
the  goods  :  held  in  trespass  by  the 
debtor  he  was  not  estopped  from  show- 
ing the  goods  belonged  to  him  :  Far- 
reU  v.  Higley,  Lalor's  Sup. ,  87. 

Otherwise  had  the  constable,  in  con- 
sequence of  such  declarations,  levied 
upon  the  goods  by  virtue  of  an  execu- 
tion against  such  third  person :  Home  v. 
Cole,  51  New  Hampshire,  287;  Bigney  v. 
Smith,  39  Barb.,  383. 

A  statement  by  the  owner  of  real 
property,  to  another  person  who  applied 
for  leave  to  enter  thereon  and  remove 
certain  fixtures  furnished  by  him,  for 
which  he  had  not  been  paid,  that  he 
himself  had  no  objection,  but  could 
not  eive  his  express  consent  for  fear  of 
trouble  with  the  mortgagees,  was  not  a 
license  to  remove  them.  Nor  was  he 
thereby  estopped  from  suing  him  for 
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such  removal :  Sparks  y.  Lea/cyt  1  Rob., 
530. 

The  plaintiff,  who  had  sold  a  chat- 
tel to  a  third  person  on  condition  that 
it  should  remain  tlie  plaintiff's  until 
paid  for,  and  had  given  him  a  r(»ceipted 
bill  of  particulars  therefor,  omitting  at 
his  request  any  statement  of  the  con- 
dition, told  the  defendant  in  reply  to 
inquiry,  that  he  bad  sold  it  to  the  third 
person  ;  and  the  defendant  thereupon 
having  seen  the  bill  from  the  plaintiff, 
bought  the  chattel  from  the  third  per- 
son, who  had  not  paid  for  it.  Held, 
that,  in  the  absence  of  fraud,  the  plain- 
tiff was  not  estopped  from  claiming  the 
chattel  from  the  defendant :  ZucfU- 
Tnany.  Roberts,  109  Mass.,  53. 

The  grantor  in  a  deed  is  not,  as 
against  the  grantee,  estppped  from 
showing  the  deed  was  never  delivered 
by  the  fact  that  he  had  caused  it  to  be 
recorded  unless  recorded  for  the  use 
of  the  grantee,  and  accepted  by  him : 
Van  VcUen  v.  8chermerhom,  22  How. 
Prac.,  ^\Q\*Foster  V.  Bearddey,  etc.^ 
47  Barb.,  505  ;  Parmelee  v.  Simpson,  5 
Wallace,  81 ;  Elseyy.  Metcalf,  1  Denio, 
323  ;  Kingsbury  v.  Burnside,  58  Illi- 
nois, 310,  5  Am.  Law  Times  Rep.,  17 ; 
Hawkes  v.  Pike,  105  Mass.,  560; 
Adams  v.  Adams,  21  Wallace,  185 ; 
Com,  V.  Jackson,  10  Bush  (Ky.),  424  ; 
BurkJwlder  v.  Gasad,  47  Indiana,  418. 

See  Seldon  v.  Delaware,  etc, ,  29  N.  Y. , 
634. 

Though  proof  that  he  caused  a  con- 
veyance to  be  recorded  would  be  prima 
facie  evidence  of  delivery :  Van  Valen 
v.  Schermerhom,  22  How.  Prac. ,  416 ;  2 
Greenl.  Ev.,  §  297  ;  Foster  v.  Beards- 
ley,  etc.,  47  Barb.,  505;  Parmelee  v. 
*  t^mpson,  5  Wallace,  81 ;  RatJibun  v. 
RiUhbun,  6  Barb.,  98  ;  Adams  v.  Ad- 
ams, 21  Wallace,  185. 

The  giving  of  an  undertaking,  in  re- 
plevin, to  prevent  the  delivery  of  the 
property,  by  the  sheriff,  to  the  plaintiff, 
in  an  action  brought  to  recover  the  pos- 
session, will  not  operate  as  an  estoppel : 
Andrem  v.  Shattuck,  32  Barb.,  96. 

Sureties  who  sign  a  collector's  bond, 
reciting  that  he  is  such,  in  a  suit  upon 
the  bond  are  estopped  from  denying 
that  he  was  such  collector :  Fake  v. 
Whipple,  39  Barb.,  339,  39  N.  Y.,  394. 

And  the  collector  will  be  estoppcjd 
from  alleging  that  he  acted  illegally 
in  collecting  taxes,  and  for  that  reason 


is  not  officially  Tesponsible :  Missis- 
sippi County  V.  Jackson,  51  Missouri, 
23. 

But  sureties  to  an  undertaking  on 
appeal  are  not  estopped  from  showing 
that  the  appeal  was  without  jurisdic- 
tion :  Ward  v.  J^me,  8  N.  Y.  Leg. 
Obs.,  95,  affirmed  but  on  another  point, 
4N.  Y.,171. 

See  Bonne  v.  MeOor,  6  Hill,  496. 

Where  a  party  sold  land  at  a  given 
price  per  acre  ''  to  be  measured  within 
ten  days,"  he  is  not  estopped  by  a  fail- 
ure to  measure  it  within  that  time  from 
insisting  there  are  a  KTe&ter  number  of 
acres  than  stated  in  Vie  deed,  though  it 
gave  the  number  **  be  the  same  more  or 
less  :"  CltUe  v.  Jones,  28  N.  Y.,  280 ; 
Witbeck  v.  Waine,  16  N.  Y.,  532. 

If  after  a  release  the  debtor  present 
a  petition  for  discharge  as  an  insolvent 
verifying  the  indebtSlness,  he  is  not 
estopped  thereby  from  setting  up  the 
release  :  Maybee  v.  Sniffen,  15  l»l.  Y., 
560,  affirming  2  E.  D.  Smith,  1 . 

Payment  to  a  father  of  a  portion  of 
the  wages  of  a  son  does  not  estop  the 
party  making  the  same  from  showing 
a  general  emancipation  of  the  son  by 
the  father :  Mclntyre  v.  Fuller,  2  Al- 
len, 345. 

A  common  carrier  is  not  estopped, 
as  against  the  parties  to  the  instru- 
ment, by  an  admission  in  a  bill  of  la- 
ding that  the  goods  are  received  "  in 
good  order,"  from  showing  by  jxarol 
evidence  that  the  goods  were  not  in 
good  order  when  received :  EUisY, 
WiOard,  9  N.  Y.,  529  ;  Meytn^Y,  Peck, 
28N.  Y.,590,  596. 

Claiming  in  one  action  to  be  the 
owner  of  a  chose  in  action  by  virtue  of  a 
specified  transfer  does  not  preclude  tlie 
plaintiff  from  claiming  in  a  subsequent 
action,  for  the  same  cause  that  he  be- 
came the  owner  by  a  prior  and  differ- 
ent transfer :  Wheeler  v.  Ruekman,  5 
Rob.,  702,  2  Abb..  N.  S.,  186,  35 How. 
Pr.,  350,  affirmed  51 N.  Y.,  391 ;  Sheri- 
dan V.  Aiidrem,  49  N.  Y.,  478. 

A  second  mortgagee  may  litigate  the 
amount  due  on  the  first  mortgage  not- 
withstanding a  judgment  or  award  be- 
tween the  mortgagor  and  mortgagee 
determining  the  amount  due  thereon : 
CampbeU  v.  HaU,  16  N.  Y.,  575. 

Though  a  judgment  in  partition  bars 
a  future  contingent  interest  though 
persons  taking  the  same  are  not  in  esse : 
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Mead  v.  MUcheU,  17  N.  Y.,  210  ;  Ofom- 
ens  V.  Clemens^  87  N.  Y.,  70 ;  Bowman 
V.  TaUman,  27  How.  Piac.,  271. 

See  Wood  v.  Mather,  38  Barb.,  474  ; 
G^ray  v.  Barnard,  1  Tenn.  Chy.,  298. 

Wnere  a  mortgage  or  title  is  taken 
pending  the  action  in  which  such  judg- 
ment 19  rendered  the  parchafler  is 
bound  by  the  Judgement :  Bennett  v. 
CoucAman,  48  Barb.,  78,  83. 

One  who  purchases,  at  a  sheriff's 
sale,  the  interest  of  a  defendant  in  an 
execution  is  not  estopped  from  denying 
the  right  of  such  defendant  to  execute 
a  prior  chattel  mortgage  upon  the  prop- 
erty so  purchased  by  him  :  Carpenter 
V.  Simmons,  28  How.  Prac.,  12. 

The  grantee  of  one  entitled  to  avail 
himself  of  an  estoppel  may  also  take  ad- 
vantage thereof :  Dunekel  v.  Wiles,  5 
Denio,  297.  6  Barb.,  515,  11  N.  Y.,  420. 

So  an  indorsee  of  a  note  may  avail 
himself  of  an  estoppel  which  would 
have  been  valid  in  favor  of  his  in- 
dorser  :  Moss  v.  AveriU,  10  ^.  Y.,  449. 

So  an  execution  creditor  in  an  action 
against  the  sheriff  may  avail  himself 
of  an  estoppel  in  favor  of  the  sheriff 
against  the  receiptor  for  property  levied 
upon :  People  v.  Beeder,  25  N.  Y.,  302. 

It  is  however  only  available  by  par- 
ties or  privies  :  Fox  v.  HeeUh,  16  Abb. 
Prac.,  163. 

One  who  accepts  a  conveyance  of  real 
estate  subject  to  the  payment  of  a  mort- 
gage for  a  certain  sum  is  not  estopped 
from  setting  up  that  so  large  an  amount 
was  not  due  tnereon :  Hartley  v.  La- 
tham, 26  How.  Prac.,  158,  10  Bosw., 
274.  24  How.,  505. 

In  ejectment  for  dower  against  a 
grantee  of  the  husband,  or  a  person 
holding  under  such  grantee,  the  defen- 
dant is  not  estopped  from  i^owing  that 
the  husband  was  not  seized  of  such  an 
estate  in  the  premises  as  to  entitle  the 
widow  to  dower  :  Sparrow  y.  Kingman, 
1  N.  Y.,  242,  overruling  Sherwood  v. 
Vandenburgh,  2  Hill,  303,  and  Bourne 
V.  Potter,  17  Wend.,  164;  Il\)stw  v. 
Bmnel,  49  Maine,  44. 1  Am.  Law  Reg.. 
N.  a,  604. 

The  rule  is  the  same  though  the  deed 
from  the  husband  were  one  with  full  cov- 
enants :  :P^nny.  Sleight,  8  Barb..  401. 

So  one  who  on  the  death  of  an  ances- 
tor will  become  entitled  to  land  is  not 
estopped  by  a  deed  of  such  ancestor  : 
Moore  v.  Littel,  4 J  Barb.,  488. 

12  Eng.  Rep.  49 


PttbHc  officers  are  not  estopped  from 
setting  up  a  want  of  jurisdiction  al- 
though they  have  acted  upon  the  theory 
that  they  had  jurisdiction.  People  v. 
Comr's27 Barb.,  94,  80  N.  Y.,  470. 

Though  an  officer  of  the  court  is  or- 
dinarily estopped  upon  the  same  prin- 
ciples as  an  individual :  Wheeler  v. 
BiwJeman,  2  Abb.,  N.S.,  186,  affirmed 
51  N.  Y.,  391. 

In  New  York  if  land  be  granted  to 
A.  and  after  his  death  to  his  heirs  and 
their  assigns  forever,  the  persons  who  at 
the  termination  of  the  life  estate  are 
the  heirs  of  the  tenant  for  life  take  as 
purchasers  and  not  by  descent.  The 
child  of  an  heir  apparent  whose  mother 
dies  before  her  ancestor,  will  not  be 
estopped  by  covenants  in  his  mother's 
deed:  Mo<yreY.  Littel,  40  Barb.,  488; 
see  also  Jackson  v.  Middleton,  52  Barb., 
9,  and  Woodgate  v.  Fleet,  44  N.  Y.,  1, 
and  note.  p.  21. 

Though  a  tenant  is  estopped  from 
denying  the  title  of  his  landlord  or 
from  setting  up  an  adverse  possession 
against  him :  Coming  v.  2)roy,  etc,,  22 
How.,  217. 

A  mortgagee  not  as  his  tenant  or  to 
pay  rent  but  to  keep  the  fences  in  re- 
pair, pay  the  taxes  and  enjoy  the  rents 
and  profits  not  recognizing  an  absolute 
title  in  the  mortgagor  is  not  estopped 
from  controverting  the  mortgagee's 
title  kut  may  show  the  real  facts  of 
the  case :  /SoA^  V.  iS^w^w,  37  Barb. .  629. 

But  a  lessee  who  by  virtue  of  the  let- 
ting remains  in  possession  during  the 
term,  and  who  is  not  disturbed  in  any 
manner  therein,  is  estopped  from  de- 
nying the  lessor's  title  although  he  did 
not  obtain  possession  originally  from  • 
such  lessor.  In  order  to  claim  the  benefit 
of  this  estoppel,  in  a  suit  for  rent,  it  is 
not  necessary  to  allege  in  the  complaint 
that  the  lessee  occupied  under  the  lease. 
It  is  sufficient  to  set  out  the  lease,  and 
if  the  lessee  answers  denying  the  title, 
it  is  conclusively  established  by  show- 
ing use  and  occupation  :  Prewt  v.  Law- 
rence, 51  N.  Y.,  219. 

The  admissions  of  one  of  two  joint 
contractors  (where  they  are  not  part- 
ners) cannot  deprive  the  other  of  his  de- 
fence, when  both  are  sued  upon  the  con- 
tract ;  LewisY.  Woodifforth,2N.  Y.,  512. 

As  to  the  amount  of  evidence  re- 
onired  to  establish  an  estoppel,  see 
Broim  V.  Bowen,  30  N.  Y.,  519. 


386  COURT  OF  COMMON  PLEAS.  [L.  R 

1875  Alletson  v.  Chichester. 


[Law  Reports,  10  Common  Pleas,  819.] 
Jan.  21,  187Q. 

Alletson  and  Another  v.  Chichester  and  Others ; 
Wake  and  Another,  Claimants. 

Bankruplcif — lAfe  PoUcy  m  ike  Order  and  Disposition  of  the  Bankrupt — Notice  of 
Amgnment  to  the  Office, 

Li  1846  R.  effected  a  policy  for  £1,000  upon  his  life,  and  assigned  it  by  way  of 
mortgage  to  G.  In  1868,  W.  (who  was  G.'s  attorney)  went  to  the  office  to  pay  a  pre- 
mium and  to  confer  with  the  secretary  upon  other  business  connected  with  the  office, 
and  then  informed  him  of  the  assignment  In  1862  R.  became  a  bankrupt,  and  he 
died  in  1871.  After  the  death  ofR.  the  office  for  the  first  time  had  notice  of  his 
bankruptcy : 

Held, — upon  a  special  case,  the  court  to  draw  inferences  of  fact, — ^that  the  conyer- 
sation  between  W.  and  the  secretary  in  1868  was  a  sufficient  notice  to  the  office  that 
the  policy  had  been  assigned  and  was  not  in  the  order  and  disposition  of  R. ;  the 
statute  requiring  such  notices  to  be  in  writing  not  being  at  that  time  in  existence. 

The  plaintiffs  sued  the  defendants  as  directors  of  the  Le- 

f;al  and  General  Life  Assurance  Society  (being  the  persons 
iable  to  be  sued)  upon  a  policy  of  insurance  bearing  date 
the  28th  of  August,  1845,  and  numbered  2,644,  eflEected  with 
the  society  upon  the  life  of  one  Samuel  Russell,  deceased. 
The  plaintiffs  sued,  under  the  provisions  of  the  statute  to 
enable  assignees  of  policies  of  life-assurance  to  sue  on  them 
in  their  own  names,  as  executors  of  Joseph  Boaler,  de- 
ceased. % 

The  claimants  are  W.  Wake  and  T.  W.  Rodgers,  registrars 
of  the  county  court  of  Yorkshire  holden  at  Sheffield,  as  trus- 
320]  tees  of  *the  estate  of  Russell  under  the 'bankruptcy 
law.  Upon  interpleader  proceedings  taken  by  the  defen- 
dants, an  order  was  made  by  Hannen,  J.,  that  the  defen- 
'  dants  should  pay  into  court  £1,322  to  abide  the  decision  of 
a  special  case  to  "be  stated  between  the  parties. 

1.  By  a  policy  of  insurance,  No.  2,644,  dated  the  23d  of 
August,  l&i5,  effected  with  the  Legal  and  General  Life  As- 
surance Society,  under  the  hands  of  three  of  the  directors 
of  the  society,  a  sum  of  £1,000  was  assured  to  be  paid  to 
the  executors,  administrators  or  assigns  of  Samuel  Kussell 
within  tliree  calendar  months  after  proof  of  the  death  of 
Russell,  together  with  such  further  sum  or  sums  as  should 
be  added  to  the  sum  assured  as  a  bonus  under  the  pro- 
visions of  the  deed  of  settlement  of  the  society,  unless  an 
equivalent  for  such  further  sum  or  sums  should  have  been 
paid  or  allowed  to  the  party  or  parties  entitled  thereto. 
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The  annual  premium  payable  to  the  society  during  the  con- 
tinuance of  the  insurance  was  £26.  The  circumstances  un- 
der which  the  policy  was  effected  were  as  follows : 

2.  In  the  year  1845,  Samuel  Russell  and  Sarah  his  wife 
applied  to  mr.  John  Whall,  an  attorney  and  solicitor  carry- 
ing on  business  at  Worksop,  to  raise  for  him  a  loan  of  £500. 
Sarah  Russell  was  at  that  time  entitled  for  life  to  the  rents 
of  certain  freehold  and  leasehold  hereditaments  and  prem- 
ises situate  at  Sheffield :  and  Samuel  Russell  was  entitled  to 
an  estate  for  life  in  remainder  in  the  same  hereditaments  ex- 
pectant on  the  decease  of  his  wife.  ^ 

3.  Whall  was  at  that  time  the  attorney  and  solicitor  of 
Edward  Girdler  of  Netherthorpe ;  and  Whall  applied  to 
him  for  the  loan  so  required  by  the  Russells,  and  Girdler 
agreed  to  lend  the  amount  upon  condition  that  the  repay- 
ment with  interest  at  £5  per  cent,  per  annum  should  be 
secured  to  him  by  a  conveyance  and  assignment  by  the  Rus- 
sells of  their  respective  interests  in  the  hereditaments  and 
premises  at  Sheffield,  and  by  the  assignment  of  a  policv  of 
^surance  to  be  effected  upon  the  life  of  Samuel  Russell  in 
tne  sum  of  £1,000  at  the  least. 

4.  Russell  thereupon  applied  to  the  Legal  and  Q-eneral 
Assurance  Society  to  insure  his  life ;  and  on  the  22d  of  Au- 
gust, 1846,  he  brought  to  Whall  a  letter  of  approval  by  the 
society  of  a  proposal  made  by  him  to  the  society,  for  an  in- 
surance on  his  life  *for  £1,000.  On  the  same  day,  at  [321 
the  request  of  Russell,  Whall  sent  by  post  to  Edmunds,  the 
then  actuary  of  the  society,  a  banker's  draft  for  £29,  being 
the  amount  of  the  first  annual  premium  and  stamps,  pay- 
able in  respect  of  such  insurance,  accompanied  by  a  letter 
as  follows : 

'  *'  Worksop,  22d  August,  1845. 
"Dear -Sir, — Inclosed  herewith  I  send  you,  at  the  request 
of  Mr.  S.  Russell,  his  declaration  and  proposal  for  an  as- 
surance for  £1,000  upon  his  own  life.  I  also  send  you  a 
banker's  draft  for  £29,  the  amount  of  the  first  annual  pre- 
mium and  stamp.  The  policy  must  be  sent  to  me  wnen 
completed,  and  notice  of  renewal  must  also  be  sent  to  me 
annually  in  the  usual  course.  I  understand  from  Mr.  Rus- 
sell that  he  signed  a  declaration  when  in  town.  Will  you 
allow  me  to  inquire  whether  both  declarations  are  to  be  the 
basis  of  this  contract  with  the  society  ?  I  am  not  aware 
whether  they  are  the  same  or  different  forms.  You  will  ob- 
serve I  have  not  made  any  deduction  in  this  remittance  for 
the  usual  allowance  of  commission  to  solicitors  ;  but  I  pre- 
sume a  commission  will  be  allowed  to  me  by  the  office.  W  ill 
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yon  be  good  enough  to  inform  me  whether  you  have  any 
shares  to  dispose  of,  and  also  send  me  a  prospectus. 

(Signed)  "JohnWhall. 

"  P.S. — Your  letter  of  approval  is  dated  the  6th  instant, 
and  No.  3,403," 

6.  By  deed  dated  the  26th  of  August,  1846,  Samuel  Rus- 
sell and  Sarah  his  wife  conveyed  and  assigned  the  policy 
and  the  money  thereby  secured,  and  their  several  and  re- 
spective interests  in  the  hereditaments  and  premises  at  Shef- 
field, to  Girdler,  his  executors,  administrators,  and  assigns, 
for  the  purpose  of  securing  the  repayment  of  the  sum  of 
£600,  which  was  then  advanced  by  nim  to  Russell,  with  in- 
terest at  the  rate  of  6  per  cent,  per  annum. 

&  On  the  3d  of  September,  1846,  Whall  received  by  post 
from  the  Legal  and  Cfeneral  Assurance  Society  the  poficy  of 
assurance,  and  retained  it  on  behalf  of  Girdler,  and  con- 
.   tinned  to  retain  it  until  the  date  of  the  transfer  of  the  secu- 
rity of  the  25tl\  of  August,  1845,  hereinafter  referred  to. 

7.  Whall  acted  as  attorney  and  solicitor  for  Girdler  and 
322]  for  *Russell  in  all  matters  and  transactions  relati|^ 
to  the  said  loan. 

8.  Russell,  by  indenture  bearing  date  the  30th  of  March, 
1863,  and  made  between  himself  of  the  one  part  *and  W. 
Radley  of  the  other  part,  in  consideration  of  £600  then  due 
and  owing  from  Russell  to  Radley,  assigned  the  said  policy 
of  assurance  and  the  money  thereby  assured  (subject  to  the 
security  of  the  26th  of  August,  1845),  as  a  security  for  the 
payment  to  Radley  of  £600  and  interest  at  6  per  cent,  per 
annum. 

9.  Whall  acted  as  the  attorney  and  solicitor  of  Russell 
and  also  of  Radley  in  the  matter  relating  to  the  indenture  of 
the  30th  of  March,  1863 ;  and  Whall  was  also  at  that  time 
acting  as  the  attorney  and  solicitor  of  Girdler. 

10.  The  indenture  of  the  30th  of  March,  1863,  and  the 
principal  money  and  interest  thereby  intended  to  be  secured 
were,  oy  an  indenture  dated  the  14th  of  April,  1864,  made 
between  Radley  of  the  first  part,  Russell  of  the  second  part, 
and  Elizabeth  Fowe  of  the  third  part,   duly  assigned,  to 

,  Elizabeth  Fowe;  and  there  is  now  due  and  owing  to  her 
*  £1,100  and  upwards.    Whall  does  not  now  act  as  the  attor- 
ney or  solicitor  of  Elizabeth  Fowe. 

11.  The  Russellshad,  previously  to  the  execution  of  the 
indenture  of  the  30th  of  March,  1863,  viz.,  in  1848,  borrowed 
of  Radley  certain  sums  of  money  on  security  of  their  inter- 
ests in  the  hereditaments  and  premises  at  Sheffield,  and  of 
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certain  policies  of  assurance  which  are  not  the  subject  of 
this  action. 

12.  In  the  year  1850,  Girdler  (the  interest  due  on  his  se- 
curity of  the  25th  of  August,  1845,  beiuj?  then  in  arrear), 
instructed  Whall  on  his  behalf  to  enter  into  the  receipt  of 
the  rents  and  profits  of  the  hereditaments  and  premises  at 
Sheffield.  Whall  was  also  subsequently  instructed  by  Rad!- 
ley  to  enter  into  receipt  of  the  same  rents  and  profits. 
Whall  entered  into  the  receipt  of  the  said  rents  and  profits  ac- 
cordingly, and  continued  to  receive  the  same  until  the  death 
of  Russell  in  August,  1871.  The  said  rents  and  profits  were 
applied  by  Whall,  first,  in  payment  of  the  premiums  from 
time  to  time  payable  in  respect  of  the  policy  which  forms 
the  subject  of  this  action,  and  in  payment  to  Girdler  and 
his  transferees  hereinafter  mentioned  of  the  interest  due  in 
respect  of  the  security  of  the  25th  of  August,  1845,  and  in 
the  next  place  in  *payment  of  the  premiums  of  other  [323 
policies  of  insurance  and  interest  upon  other  incumbrances 
with  which  the  said  rents  and  profits  were  charged  by  the 

13.  On  the  25th  of  August,  1858,  Whall  wrote  to  Mr.  Net- 
tleton,  the  secretary  or  actuary  for  the  time  being  of  the  Le- 
gal and  General  Assurance  Society,  as  follows : 

"Worksop,  25th  August,  1858. 
"Dear  Sir,— Our  clients,  the  Worksop  Local  Board  of 
Health,  have  occasion  to  raise  under  the  powers  of  a'n  act  of 
Parliament  £6,000,  repayable  in  thirty  annual  instalments, 
with  interest.  May  we  ask  whether  your  directors  will  lend 
the  board  this  sum,  and  at  what  rate  of  interest  ?....! 
shall  have  occasion  to  call  upon  you  on  Friday  next,  the 
27th  inst,  with  the  premium  payable  on  policv  No.  2,644, 
and  will  take  that  opportunity  of  conferring  witn  you  on  the 
subject  of  the  loan. 

(Signed)        "John  Whall." 

14.  On  the  27th  of  August,  1858,  Whall,  who  was  still  act- 
ing as  the  attorney  and  solicitor  of  Girdler,  went  to  the  office 
of  the  Legal  and  General  Life  Assurance  Society  in  London, 
and  there  saw  Mr.  Nettleton,  the  secretary  or  actuary  of  the 
society,  and  paid  the  premium  of  £26  then  payable  in  respect 
of  the  said  policy. 

15.  Whall  states  that  on  that  occasion  he  told  Mr.  Nettle- 
ton  that  the  policy  had  been  assigned  to  Girdler,  who  was 
his  (Whall's)  client,  and  also  to  another  client  of  his,  by 
way  of  mortgage.  Whall  states  that  he  further  told  him 
that  the  moneys  applicable  to  keeping  alive  the  policy  were 
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heavily  incumbered  by  subsequent  deeds,  and  that  he  in- 
quired of  Mr.  Nettleton  whether  the  bonuses  which  had  at 
tnat  time  accrued  in  respect  of  the  policy  could  be  applied 
in  reduction  of  the  annual  premium  payable  thereon.  In 
reply  to  Mr.  Nettleton's  answer  to  Whall's  incjuirv,  Whall 
states  that  he  told  Mr.  Nettleton  that  the  reduction  he  offered 
to  make  on  behalf  of  the  insurance  society  was  not  such  as 
to  justify  the  mortgagees  in  making  or  concurring  in  such 
arrangement.  Whall  is  unable  to  state  at  this  distance  of 
time  the  exact  words  used  by  him  at  the  said  interview ;  but 
he  states  that  they  were  to  the  above  effect,  and  as  explicit 
as  above  stated.  Mr.  Nettleton,  however,  has  no  recollection 
of  any  such  transaction. 

324]  *16.  At  the  same  interview  Whall  asked  Mr.  Net- 
tleton  what  was  the  decision  of  the  society  in  respect  of 
the  ;proposed  loan  to  the  Worksop  Local  Board  of  Health 
mentioned  in  the  letter  of  the  25tn  of  August,  1868,  and 
was  informed  that  the  security  could  not  be  accepted  by  the 
society. 

17.  By  deed  dated  the  6th  of  May,  1861,  Girdler,  in  con- 
sideration of  £500  paid  to  him  by  Joseph  Boaler,  assigned 
and  transferred  to  Boaler,  his  executors,  administrators,  and 
assigns,  the  said  security  of  the  25th  of  August,  1845,  and 
the  said  policy  of  assurance,  and  the  sums  of  money  thereby 
assured,  with  full  power  and  authority  for  him  or  them  as 
the  attorney  or  attorneys  of  Grirdler,  his  executors  or  admin- 
istrators, to  sue  for  the  said  sums  which  should  eventually 
become  payable  under  the  said*  policy  and  the  said  sum  of 
£500  and  interest,  and  to  give  effectual  discharges  for  the 
said  sums  respectively.  No  notice  of  this  assignment  or 
transfer  was  given  to  the  society. 

18.  Whall  acted  as  the  attorney  and  solicitor  of  Girdler 
and  also  of  Boaler  in  all  matters  relating  to  indenture  of  the 
6th  of  May,  1861. 

19.  There  was  no  statement  in  the  affidavits  upon  which 
the  matter  was  before  Hannen,  J.,  as  to  there  being  any 
usage  of  the  society  in  respect  of  notices  of  transfers  of 
policies. 

90.  Russell  was  adjudicated  a  bankrupt  on  the  25th  of 
June,  1862.  He  obtained  on  the  2d  of  August,  1862,  an  order 
of  discharge,  under  the  hand  of  the  commissioner  and  under 
the  seal  of  the  Court  of  Bankruptcy  for  the  Leeds  district. 
Whall  did  not  act  as  the  attorney  or  solicitor  for  Russell  in 
the  matters  relating  to  his  bankruptcy. 

21.  In  the  balance-sheet  filed  by  Russell  on  his  bankrupcy, 
Boaler  was  entered  as  a  creditor  holding  a  mortgage  of  the 
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freehold  and  leasehold  hereditaments  in  Sheffield  and  also 
the  policy  of  assurance. 

22.  Boaler  died  on  the  6th  of  January,  1867,  and  the  plain- 
tiffs are  the  executors  under  his  will. 

23.  The  annual  notices  for  the  renewal  of  the  policy  and 
also  notices  of  all  bonuses  accruing  thereon  were  on  all  occa- 
sions sent  to  Whall  by  the  secretary  or  actuary  for  the  time 
being  of  the  Legal  and  General  Life  Assurance  Society.  All 
the  premiums  *were  paid  by  Whall ;  and,  since  the  [325 
time  of  his  entering  into  receipt  of  the  rents  and  profits  of 
the  hereditaments  and  premises  at  Sheffield,  the  premiums 
were  paid  by  Whall  out  of  such  rents  and  pronts.  The 
society  allowed  Whall  a  commission  on  the  sums  so  paid. 

24.  The  policy,  which  was  not  under  seal,  has  always 
been  retained  in  the  possession  of  Whall  from  the  time 
when  it  was  sent  to  him,  and  it  was  never  in  the  possession 
of  Russell. 

25.  The  principal  sum  of  £500  secured  by  the  indenture  of 
.the  25th  of  August,  1845,  and  the  transfer  thereof,  with  an 
arrear  of  interest,  is  still  due  to  the  plaintiffs. 

26.  Thomas  Taylor,  of  East  Retford,  who  was  appointed 
trade  assignee  under  the  bankruptcv  of  Russell,  is  dead. 
No  fresh  assignee  was  appointed.  The  proceedings  in  the 
bankruptcy  were  transferred  from  the  Leeds  Bankrmjtcy 
Court  to  the  County  Court  of  Yorkshire  holden  at  Sheffield, 
under  the  provisions  of  the  Bankruptcy  Act,  1869. 

27.  Neither  the  official  assignee  nor  the  creditors'  assignee 
appointed  under  the  bankruptcy  ever  made  any  claim  to  be 
entitled  to  the  policy  or  the  monev  thereby  secured  during 
the  lifetime  of  Kussell,  nor  after  his  death,  until  after  the 
commencement  of  this  action. 

28.  On  the  14th  of  August,  1871,  Whall  wrote  and  sent  to 
Mr.  Nettleton,  as  the  actuary  of  the  Legal  and  Greneral  Life 
Assurance  Society  a  -letter,  as  follows : 

"Worksop,  14  August,  1871. 
"Policy  2,644. 
"  Dear  Sir, — I  have  to  inform  you  that  this  assured,  Mr. 
Samuel  Russell,  died  last  week,  and  was  buried  at  Blyth  on 
Friday,  the  11th  instant.  I  act  for  the  assignee  of  this 
policy,  and  shall  be  obliged  by  your  furnishing  me  with  the 
necessary  forms  for  provmg  the  death  of  the  assured. 

(Signed)        "JohnWhaU." 

29.  On  the  28th  of  October,  1871,  W.  H.  Haycock,  acting 
on  behalf  of  a  creditor  of  Russell,  wrote  to  the  society  in- 
forming them  that  Russell  had  been  adjudicated  bankrupt 
in  1862. 
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30.  The  claimants,  the  registrars  of  the  County  Court  at 
Sheffield  now  represent  the  official  assignee  in  the  bank- 
ruptcy of  Eufisell. 

326]  *31.  On  the  10th  of  June,  1872,  this  action  was  com- 
menced by  the  plamtifls  against  the  defendants,  as  directors 
of  the  Legal  ana  Gteneral  life  Assurance  Society,  being  the 
persons  liable  to  be  sued,  to  recover  the  amount  payable  by 
the  society  under  the  policy.  On  the  2d  of  July,  1873,  the 
declaration  in  this  action  was  served. 

32.  An  interpleader  summons  having  been  taken  out  by 
the  society,  it  was  ordered  by  Hannen,  J.,  that  the  society 
should  pay  into  court  the  amount  payable  under  the  policy, 
being  £1,322,  to  abide  the  decision  of  a  special  case  to  be 
stated,  as  hereinbefore  mentioned. 

33.  The  court  were  to  be  at  liberty  to  draw  any  inferences 
of  fact  which  a  jury  might  have  drawn ;  and  the  documents 
therein  referred  to  were  to  be  taken  as  part  of  the  case.  It 
is  to  be  takea  for  the  purposes  of  this  case,  but  not  other- 
wise, that  an  order  for  sale  under  the  125th  section  of  the 
Bankruptcy  Act,  1849  (12  &  13  Vict.,  c.  106),  has  been  duly 
obtained. 

The  (Question  for  the  opinion  of  the  court  was,  whether 
the  plaintiffs  or  the  registrars  of  the  County  Court  of  Shef- 
field are  entitled  to  have  the  said  sum  or  any  and  what 
part  thereof  paid  over  to  them,  subject  to  any  order  which 
may  be  made  by  this  court  respecting  the  costs.  And 
the  court  may  direct  to  whom  and  in  what  way  the  moneys 
shall  be  paid  out  of  court,  or  be  otherwise  disposed  of, 
or  what  accounts,  if  any,  are  to  be  taken,  and  by  whom 
and  where. 

LuTrdey  Smithy  for  the  plaintiffs :  The  material  facts  are 
substantially  these :  On  tne  23d  of  August,  1845,  a  policy 
for  £1,000  was  effected  with  the  Legal  and  General  Life 
Assurance  Society  upon  the  life  of  Samuel  Russell.  On  the 
25th  of  the  same  month,  Russell  assigned  the  policy  to 
Girdler  by  way  of  mortgage,  to  secure  an  advance  of  £500 ; 
and  in  March,  1853,  there  was  a  further  charge  upon  the 
same  policy  to  one  Radley.  On  the  27th  of  August,  1858, 
Whall,  who  was  solicitor  for  all  the  parties,  having  pre- 
viously (on  the  25th)  written  a  letter  to  the  secretary  of  tlie 
society  informing  him  that  he  was  about  to  call  and  pay  the 
premium  due  upon  the  policy,  and  to  confer  with  him  upon 
327]  the  subject  of  a  proposed  loan  by  the  office  *to  anotner 
client  of  his,  went  to  the  office  of  the  society  and  there  saw 
the  secretary,  and  told  him  of  the  charges  upon  the  policy 
in  question.     In  May,  1861,  Girdler  assigned  all  his  interest 
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in  the  policy  to  Boaler,  whose  personal  representatives  the 
plaintins  are.  In  June,  1862,  Russell  became  bankrupt, 
and  he  died  on  the  11th  of  March,  1871.  On  the  14th  of 
March,  1871,  notice  of  the  death  was  sent  to  the  society  by 
Whall ;  and  on  the  28th  of  October,  1871,  they  received  from 
a  creditor  of  Eussell  notice  of  his  bankruptcy.  This  action 
was  commenced  by  the  executors  of  Boater  on  the  10th  of 
June,  1872 ;  and  no  claim  was  made  in  respect  of  the  policy 
by  the  assignees  under  Russell's  bankruptcy  until  after  that 
time.  There  had  been  another  policy  on  the  same  life  ef- 
fected with  the  Law  Union  Fire  and  Idie  Insurance  Company, 
and  that  company,  on  receiving  notice  of  the  assignment 
and  of  the  death  of  Russell,  and  aiterwards  notice  of  his 
bankruptcy,  paid  the  amount  of  the  policy  into  court  under 
the  Trustee  Act :  and  the  notice  of  uie  assignment,  though 
given  after  the  death  of  the  assured,  Was  held  to  be  a  suffi- 
cient notice  to  take  the  policy  out  of  the  order  and  dispo- 
sition clause  of  the  Bankruptcy  Act :  He  RusseW  s  Policy 
Trustsi^).  Here,  the  plaintiffs  rely  upon  the  notice  given 
by  Whkll  to  the  secretary  of  the  society  in  1858.  Whatever 
doubt  might  formerly  have  existed  upon  the  subject,  it  has 
long  been  settled  that  a  life-policy  is  within  the  reputed 
ownership  clauses :  Ex  parte  Uooperi^) ;  Ex  parte  Rose(^) ; 
Ex  parte  3mit?i{*) ;  Ex  parte  HeatrtcoteA^)  The  question 
of  reputed  ownership  is  purely  one  of  fact :  Hamilton  v. 
BeU,\^)  The  notice,  to  take  the  policy  out  of  the  order  and 
disposition  of  the  bankrupt,  need  not,  before  the  30  &  31 
Vict.  c.  144,  have  been  in  writing;  mere  knowledge  in  the 
office,  acquired  in  the  course  of  tne  transaction  of  tiie  busi- 
ness of  the  company,  will  be  sufficient :  .fife  parte  Stright  (*) ; 
Ex  parte  Wauhman  (') ;  Ex  parte  M^termanf^) ;  Tibbitts 
V-  Oeorge{'*)]  Smith  v.  Smith  C');  Oale  v.  Lewis  {'y, 
*  Morris  Y.  Cannan{'*)]  Ex  parte  Agra  Bank,  re  Wor-  [328 
cester.  (")  The  facts  stated  in  paragraphs  13-16  of  the  special 
case  abundantly  bring  the  present  case  within  the  rule,  and 
show  that  the  aefenoants  nad  notice  of  the  assignment  of 
the  policy  to  GUrdler  before  Russell's  bankruptcy ;  for,  it 
will  scarcely  be  contended  that  the  secretary  or  actuary  of 
an  insurance  office  is  not  the  proper  person  to  receive  such 
a  notice  on  their  behalf. 

(1)  Law  Rep.,  15  Eq.,  26.  (8)  4  D.  A  Cli.,  412. 

O  2  M.  D.  «k  De  G.,  1.  {»)  4  D.  «k  Ch..  751. 

O  2  M.  D.  A  De  G.,  181.  (»«)  6  A.  A  E.,  107. 

(*)  2  M.  D.  A  De  G.,  218.  (")  2  C.  A  M.,  281. 

(»)  2  M.  D.  A  De  G.,  711.  (»«)  9  Q.  B.,  730;  16  L.J.  (Q.B.).  119. 

(•)  10  Ex.,  546 ;  24  L.  J.  (Ex.),  45.  (»»)  4  D.  F.  A  J..  581 ;  31  L.  J.  (Ch.),  425. 

(')  2  D.  A  Ch.,  814.  (")  Law  Rep.,  3  Ch.,  66Ji. 

12  Eng.  Rep.  50 
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Oould  {Day^  Q.C.,  vdth  him),  for  the  defendants:  There 
was  no  sufficient  notice  of  the  assignment  to  take  this  policy- 
out  of  the  order  and  disposition  of  the  bankrupt.  The  sec- 
retary of  an  insurance  company  is,  no  doubt,  for  a  variety 
of  purposes,  an  officer  whose  acts  will  bind  his  principals : 
but  the  facts  disclosed  in  this  case  do  not  amount  to  notice 
of  the  assignment  to  him.  The  utmost  that  can  be  said 
(assuming  W hall' s  recollection  to  be  accurate)  is,  that  the  fact 
of  the  assignment  was  mentioned  in  the  course  of  a  conver- 
sation about  another  transaction.  It  is  evident  that  neither 
Whall  nor  Nettleton  attached  any  importance  to  the  state- 
ment at  the  time :  and,  if  it  had  been  understood  by  the 
latter  to  amount  to  a  notice,  some  record  would  have  been 
made  of  the  fact.  The  case  therefore  differs  materially  from 
Ex  parte  Agra  Bank,  C)  Lord  Justice  Selwyn  there  says  (') : 
"I  quite  agree  with  the  observation  of  the  Master  of  the 
RoUs  in  the  case  of  North  British  Insurance  Co.  v.  Hal- 
lett  (*),  that,  '  if  persons  met  in  society,  and,  over  the  dinner 
table,  or  in  casual  conversation,  an  officer  of  the  company 
heard  the  fact  of  the  assignment  mentioned,  this,  even 
though  the  speaker  were  the  person  who  made  the  assign- 
ment, would  not  be  sufficient  notice;'  and  that,  on  the 
same  principle  as  in  the  other  case  to  which  I  alluded  in  the 
argument, — Edwards  v.  Martin  {^\ — casual  notice  to  the 
secretary  will  not  be  sufficient."  With  regard  to  Re  Mus- 
seWs  Policy  Trusts  (^)  the  assignees  there,  by  not  giving 
notice  to  the  offipe,  enabled  the  bankrupt  to  commit  a  fraud 
upon  an  innocent  person ;  and  that  was  the  real  ground  of 
the  decision  of  Vice-Chancellor  Malins. 

Lord  Coleridge,  C.J.:  lam  of  opinion  that  our  judg- 
ment should  be  for  tke  plaintiffs.  The  question  arises  on 
329]  the  sufficiency  *of  a  notice  given  to  a  life  assurance 
society  of  the  assignment  of  a  policy  so  as  to  take  it  out  of 
the  order  and  disposition  of  the  assured,  who  after  effecting 
the  policy  and  a^ter  the  assignment  became  a  bankrupt. 
The  insurance  was  effected  in  1845.  At  that  time  written 
notice  of  the  assignment  to  the  office  was  not  necessary. 
The  policy  was,  shortly  after  it  was  effected,  assigned  to 
persons  whom  the  plaintiffs  represent.  The  bankruptcy  of 
the  assured  took  place  in  the  year  1862.  The  question  really 
turns  upon  the  sufficiency  of  the  notice  of  that  assignment 

fiven  in  August,  1858,  which  was  anterior  to  the  banki-uptcy. 
hat  is  the  sole  question  which  it  becomes  necessary  for  us 

(')  Law  Rep.,  3  Ch.,  655.  (»)  7  Jur,  (N.S.),  1263. 

O  Law  Rep.,  8  Oh.,  at  p.  562.  (<)  Law  Rep.,  1  Eq.,  121. 

(*)  Law  Rep.,  15  Eq.,  26. 
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to  consider ;  for,  if  that  was  a  valid  notice,  the  other  ques- 
tions which  were  argued  before  us  are  immaterial.  There 
is,  no  doubt,  much  force  in  tiie  observation  of  Mr.  Lum- 
ley  Smith,  that  it  is  very  difficult  to  apply  the  rules  of 
bankruptcy  as  to  order  and  disposition  to  property  of  this 
sort.  However,  it  has  more  than  once  been  decided  that 
they  are  applicable,  and  it  is  now  too  late  to  dispute  it. 
The  courts,  then,  having  decided  that  a  policy  of  assur- 
ance though  assigned  may  still  be  in  the  order  and  disposi- 
tion of  the  bankrupt,  unless  notice  of  the  assignment  has 
been  given  to  the  office,  and  that  such  notice,  if  given, 
will  defeat  the  claim  of  the  assignees  in  bankruptcy,  the 
question  is,  whether  the  notice  which  was  given  in  this 
case  was  sufficient.  The  principles  upon  which  that  ques- 
tion is  to  be  decided  have  been  uie  subject  of  discussion  in 
a  variety  of  cases.  It  is  clear,  to  begin  with,  that  the  notice 
need  not  be  in  writing,  nor  directly  in  a  transaction  with 
reference  to  the  policy  itself.  It  has  been  held  that  knowl- 
edge of  the  fact  of  the  assignment  communicated  in  any 
other  matter  of  business  will  suffice.  It  has  also  been  held 
that  notice  to  a  director,  or  to  the  actuary  or  secretary,  or 
to  any  other  officer  of  the  company  whose  duty  it  is  to  com- 
municate the  fact  to  the  company,  will  bind  them  and  de- 
feat the  claims  of  the  assignees  in  bankruptcy.  This  was 
decided  in  Edwards  v.  Scotti^)  and  Edwards  v.  Martin  ('J, 
and  also  in  the  important  case  of  Oale  v.  Lewis  (*),  where  all 
the  earlier  authorities  are  cited.  That  being  the  state  of  the 
law,  what  are  the  facts  here  ?  They  will  be  found  in  para- 
graphs 14  *  and  15  of  the  special  case.  [His  Loi*dship  [330 
read  them.]  Now,  the  statement  of  Mr.  Whall  (whose 
credibility  is  not  impeached)  contains  direct  evidence  of 
notice  ;  and  it  is  not  qualified  by  the  mere  absence  of  recol- 
lection on  the  part  of  Mr.  Nettleton.  That  statement 
amounts  in  substance  to  this,  that,  in  the  month  of  August, 
1858,  Whall  called  at  the  office  of  the  Legal  and  General 
Life  Assurance  Society  in  London  in  order  to  pay  the  pre- 
mium on  this  policy,  and  that  he  there  saw  Nettleton,  the 
secretary  or  actuary,  and  told  him  that  the  policy  had  been 
assigned  to  GHrdler,  who  was  a  client  of  his,  and  also  to 
another  client ;  and  that  Whall  further  inquired  of  Nettle- 
ton whether  the  bonuses  which  had  at  that  time  accrued  in 
respect  of  the  policy  could  be  applied  in  reduction  of  the 
annual  premium  payable  thereon;  and  that,  in  reply  to 
Nettleton' s  answer  to  that  inquiry,  Whall  told  him  that  the 

(»)  1  M.  A  G.,  962.  (*)  Law  Rep.,  I  Eq.,  121. 

(»)  9  Q.  B.,  730;  16  L.  J.  (Q.B.),  119. 
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reduction  he  offered  to  make  was  not  such  as  to  Justify  the 
mortgagees  in  entering  into  the  arrangement.  Now,  power 
is  reserved  to  us  by  this  special  case  to  draw  inferences  of 
fact ;  and,  dealing  with  the  statements  therein  contained  ac- 
cording to  the  recognized  principles,  it  appears  clear  to  me 
that  Nettleton  was  the  ^erj  person  to  whom  it  was  proper 
to  give  a  notice  of  this  kind,  and  that  such  a  notice  was 
given  to  him.  The  conclusion  I  come  to  therefore  is,  that,  in 
August,  1858,  the  office  had  notice  of  the  assignment  of  the 
pohcj^,  that  the  decided  cases  are  enough  to  prevent  the  ap- 
plication of  the  order  and  disposition  clauses  of  the  Bank- 
ruptcy Acts,  and  that  the  title  of  the  assignees  of  the  policy 
was  complete  so  as  to  prevent  the  policy  passing  to  the 
trustee  or  assignee  under  tne  bankruptcy  of  Kussell,  and  con- 
seguently  that  the  plaintiffs  are  entitled  to  our  judgment. 

Keating,  J. :  The  policy  in  question  was  effected  in 
August,  1845.  On  the  25th  of  that  month  it  was  assigned  to 
one  Girdler  by  way  of  security  for  an  advance  of  money. 
In  1862,  the  assured  became  a  bankrupt ;  and  the  question 
is  whether, — it  having  been  decided  that  policies  of  assurance 
on  lives  may  be  within  the  order  and  disposition  clauses  of 
the  Bankruptcy  Acts, — this  policy  was  at  the  time  of  the 
bankruptcy  of  the  assured  in  nis  order  and  disposition  with 
the  consent  of  the  true  owner,  Grirdler;  and  mat  depends 
upon  whether  before  and  at  the  time  of  his  bankruptcy, 
331]  *in  1862,  Russell,  the  assured,  had  the  consent  of  the 
true  owner  to  his  being  the  apparent  owner  of  the  policy ; 
or,  in  other  words,  whether  a  notice  had  been  given  to  tne 
Legal  and  General  Assurance  Society  on  behalf  of  Girdler 
that  he  was  the  true  owner  thereof.  Now,  in  1858  (which 
was  before  Russell's  bankruptcy),  the  communication  took 
place  which  is  relied  upon  by  tne  plaintiffs  as  a  notice  of 
assignment.  On  the  25th  of  August  in  that  year,  Whall, 
who  was  the  authorized  agent  of  Girdler,  writes  to  the  secre- 
tary or  actuary  of  the  society, — "I  shall  have  occasion  to 
call  upon  you  on  Friday  next,  the  27th  inst.,  with  the  pre- 
mium payable  on  policy  No.  2,644,"  the  policy  in  question. 
Accordingly,  on  the  27th  of  August,  Whall  did  call  at  the 
office  of  the  society  in  London,  and  paid  the  premium. 
There  can  be  no  doubt  that  Whall  intended  acQurately  to 
represent  the  conversation  which  took  pla<5e  between  him 
and  Nettleton  upon  that  occasion ;  and  it  appears  to  me 
that  the  notice  given  was  a  very  precise  notice,  and  it  was,  I 
apprehend,  given  to  one  who  was  quite  justified  and  called 
upon  to  accept  the  notice  iu  the  terms  in  which  it  was  given. 
It  was  a  distinct  notice  of  an  assignment  of  the  policy  to 
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Girdler,  and  it  vas  given  to  one  who  was  the  proper  person 
to  receive  such  a  notice  on  behalf  of  the  society.  Gale  v. 
Lewis  (*)  goes  the  whole  length  of  saying  that  knowledge  of 
the  person  who  is  competent  to  receive  notices  on  behalf  of 
the  company  is  the  knowledge  of  the  company,  even  though 
the  notice  has  not  been  communicated  to  the  company.  If 
so,  Nettleton,  who  was  the  proper  person  to  receive  notice 
on  behalf  of  the  assurance  society,  having  acquired  knowl- 
edge of  the  assignment,  I  am  of  opinion  that  that  was  the 
knowledge  of  the  society,  and  was  suflBicient  to  determine 
the  consent  of  the  true  owner  to  the  policy  remaining  in  the 
order  and  disposition  of  the  assured.  I  therefore  agree  with 
my  Lord  that  the  plaintiJSfs,  who  are  the  executors  of  Scaler, 
the  assignee  of  the  policy,  are  entitled  to  our  judgment. 

Grove,  J.:  I  am  of  the  same  opinion.  There  is  much 
force  in  the  observation  of  Mr.  Gould  that  a  matter  of  this 
sort  is  not  to  be  determined  by  a  mere  casual  conversation ; 
but  that  the  circumstances  *ought  to  be  such  that  the  [332 
court  may  fairly  infer  from  them  that  the  notice  of  the 
assignment  reached  the  company,— that  it  was  given  to  a 
person  whose  duty  it  was  to  receive  it  as  a  matter  of  busi- 
ness on  behalf  of  the  company.  Looking  at  paragraps  IS- 
IS, I  am  clearly  of  opinion  that  there  was  such  a  notice  given 
here  as  the  secretary  could  receive  and  did  receive  in  the 
course  of  discussing  business  connected  with  this  subject. 
The  letter  of  the  26 Si  of  August  is  addressed  to  Mr.  Nettle- 
ton,  the  secretary.  The  first  part  of  it  relates  to  a  negotiation 
for  the  loan  of  a  large  sum  of  money  for  other  clients  of  Mr. 
Whall.  It  then  eoes  on, — "I  shall  have  occasion  to  call 
upon  you  on  Friday  next,  the  27th  Instant,  with  the  pre- 
mium payable  on  policy  No.  2,644,  and  will  take  that  op- 
portunity of  conferring  with  you  on  the  subject  of  the  loan.^' 
That  letter  appears  to  me  to  be  important  as  showing  that 
Nettleton  was  a  person  with  whom  Whall  was  conferring 
upon  important  business  of  the  society.  Nettleton  receives 
Whall  in  that  capacity ;  and  in  the  course  of  that  conference 
Whall  tells  him  tnat  the  policy  in  question  has  been  assigned 
to  Girdler,  a  client  of  his,  by  way  of  mortgage.  He  tells 
him  that  the  monevs  applicable  to  keeping  alive  the  policy 
are  heavily  incumbered  by  subsequent  deeds;  and  he  in- 
quires of  him  whether  the  bonuses  which  had  at  that  time 
accrued  in  respect  of  the  policy  could  be  applied  in  reduc- 
tion of  the  annual  premium  payable  thereon.  That  was  a 
matter  of  the  greatest  importance  to  the  society.  In  reply 
to  the  secretary's  proposition  as  to  the  bonuses,  Whall  states 

(»)  9  Q.  B.,  780;  16  L.  J.  (Q.B.),  119. 
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that  he  told  him  that  the  reduction  he  oflEered  to  make  on 
behalf  of  the  insurance  society  was  not  such  as  to  justify 
the  mortgagees  in  concurring  in  such  arrangement.  Here  is 
a  detailed  account  of  a  conversation  with  the  secretary  upon 
a  matter  of  business  of  importance  to  the  society ;  and  I 
think  it  goes  far  beyond  what  has  been  held  in  some  of  the 
cases  cited  by  Mr.  L.  Smith  sufficient  to  fix  the  company. 
It  is  distinctly  brought  to  the  knowledge  of  the  proper  officer 
of  the  society  that  the  policy  is  no  longer  in  the  hands  of 
the  original  assured,  but  has  been  assigned  by  him  :  it  is 
not  a  fact  which  was  incidentally  mentioned  in  the  course 
of  a  conversation. 

Denm AN,  J. :  I  am  of  the  same  opinion*  I  cannot  help 
333]  thinking  *that  the  case  is  a  very  clear  one.  We  stand 
in  the  position  of  a  jury  as  well  as  a  court  for  administering 
law.  The  first  question,  which  is  rather  one  of  law  than  or 
fact,  is,  whether  Mr.  Nettleton,  the  secretary  or  a<5tuary  of 
the  society,  was  a  proper  person  to  receive  such  a  notice  or 
intimation  as  that  now  under  consideration.  I  think  he  was 
a  person  who  had  authority  to  receive  such  a  notice  so  as  to 
bind  the  society.  The  next  question  is,  what  is  the  fair 
effect  of  the  conversation  which  took  place  between  him  and 
Whall  on  the  27th  of  August,  1858.  In  my  judgment  it  so 
clearlj^  ampunted  to  notice  that  the  policy  had  been  assigned, 
that,  if  the  question  had  been  left  to  a  jury,  and  they  had 
found  otherwise,  the  court  would  have  been  bound  to  set 
aside  their  verdict  as  unsatisfactory. 

Judgment  fc/r  the  plaintiffs. 

Oould  prayed  that  the  court  would,  as  was  done  in  Ed- 
ijoards  v.  Martin  (*),  direct  the  costs  to  be  paid  out  of  the 
estate,  and  not  by  the  defendants  personally,  they  being 
official  persons,  and  having  no  assets. 

Lord  Coleridge,  C.  J.:  We  see  no  reason  why  we  should 
depart  from  the  ordinary  course. 

Judgment  for  plaintiffs^  vyith  costs. 
Attorney  for  plainttflfs :   W.  H.  TaUam. 
Attorneys  for  claimants :    Dohinson   Oeare  <fe  8on^  for 
A.  8.  Wake,  Sheffield. 

(»)  Law  Rep.,  1  Eq.,  121. 
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[Law  Reports,  10  Common  Pleas,  884.] 
Jan.  27,  1876. 

*Clare  V.  Lamb  and  Another.  [334 

Sale  of  Leaseholds — ^EguUy  of  Jtedemption — Covenant  for   TUle — Money  had   and 
received — Failure  of  Consideration, 

Leasehold  premises  were  mortgaged  by  S.,  who  subsequently  married  L.  After 
the  death  of  L.  his  executors  concurred  in  a  sale  by  the  mortgagee  to  C,  and  received 
the  balance  of  the  purchase-money  after  payment  of  the  mortgage  debt,  interest  and 
expenses,  and,  in  the  bona  fide  belief  that  L.  was  legally  entitled  to  the  equity  of 
redemption,  disposed  of  such  balance  as  part  of  his  estate.  S.,  the  widow  of  L.,  after- 
wards filed  a  bill  against  C,  the  purchaser,  to  recover  the  property,  and  obtained 
a  decree  against  him  for  the  value  of  the  equity' of  redemption, — C.  oeing  treated  as 
assignee  of  the  mortgage : 

Held,  that  0.  could  not  recover  back  the  money  paid  to  the  execu|;ors,  as  upon  a 
failure  of  consideration:  but  must  have  recourse  to  his  remedy  upon  the  covenant 
for  title,  if  any. 

Action  for  money  had  and  received.  Plea,  never  in- 
debted. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at 
Westminster  after  Easter  Term,  1874.  The  facts  were  as 
follows:  A  Mrs.  Steiner,  who  possessed  seven  leasehold 
houses  in  the  Mile  End  Road,  mortgaged  them  in  1863  to 
one  Dodd  for  £300,  and  afterwards  further  charged  them 
with  £100  to  a  Mr.  Watson.  In  1864,  Mrs.  Steiner  married 
Dr.  Lamb,  who  died  in  1869,  having  by  his  will  appointed 
the  defendants  his  executors.  Shortly  after  the  death  of 
Dr.  Lamb,  Dodd,  the  first  mortgagee,  with  the  concurrence 
of  the  executors,  put  the  premises  up  for  s^,le  by  public 
auction,  and  Clare,  the  plaintiff,  became  the  purchaser  for 
£785.  The  purchase-money  was  with  the  sancftion  of  the 
executors  applied  in  part  in  paying  oflf  the  two  mortgages 
and  in  paying  the  expenses  of  the  sale  and  conveyance ;  and 
the  balance,  £241  8^.  2rf.,  was  paid  by  Clare  to  the  execu- 
tors. The  conveyance  was  executed  by  all  the  parties,  and  , 
Clare  received  possession  of  the  premises  from  Dodd.  The 
deed  contained  no  covenant  for  title  in  the  executors. 

In  1872,  Mrs.  Lamb,  the  widow  of  Dr.  Lamb,  discovering 
that  she  was  entitled  to  the  property,  filed  a  bill  in  chancery 
against  Clare  to  recover  possession.  Clare  gave  notice  of 
this  claim  to  the  defendants,  Dr.  Lamb's  executors.  On  the 
21st  of  February,  1874,  a  decree  was  pronounced  in  the  suit, 
treating  Clare  as  the  *assignee  of  the  mortgagees,  and  [335 
directing  an  account,  and  that  the  surplus,  after  deducting 
the  mortgage-money,  interest,  and  expenses,  should  be  paid 
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over  by  Clare  to  Mrs.  Lamb.  Clare  then  (in  October,  1873,) 
brought  this  action  a^inst  the  defendants  to  recover  back 
the  money  which  he  had  been  called  upon  to  pay  to  Mrs. 
Lamb,  viz.,  the  value  of  the  equity  of  redemption. 

The  learned  judge  nonsuited  the  plaintiff,  on  the  ground 
that  under  the  circumstances  money  had  and  received  would 
not  lie ;  but  he  reserved  leave  to  the  plaintiff  to  move  to  en- 
ter a  verdict  for  him  for  £240,  the  agreed  value  of  the  equity 
of  redemption,  if  the  court  should  be  of  opinion  that  the 
action  was  maintainable. 

H.  Matthews^  Q.C.,  in  Trinity  Term  last,  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  the  money  was  paid 
under  a  mistake,  and  that  there  was  a  total  failure  of  con- 
sideration for  tne  payment.  He  cited  Hitchcock  v.  Gidn 
dings  (*),  Bos  v.  Helsham  ('),  and  Cooper  v.  Phibbs  ('). 

Jan.  27,  1875.  Oarth^  Q.C.,  and  Charles^  showed  cause: 
The  sale  took  place  under  a  mistake :  all  parties  assumed 
that  the  balance  of  the  purchase-money,  after  paying  off 
the  mortgages,  would  form  part  of  Dr.  Lamb's  estate.  Un- 
der these  circumstances,  there  being  no  covenant  for  title  on 
the  part  of  the  executors,  the  maxim  caveat  emptor  applies, 
and  the  purchaser  cannot  recover  back  the  money  which  the 
vendors  have  innocently  received:  Bree  v.  Holbech(^)'^ 
Cripps  V.  Meade  (*) ;  Johnson  v.  Johnson  (*) ;  Sugden's 
Vendors  and  Purchasers,  13th  ed.,  p.  440;  Dart's  Vendors 
and  Purchasers,  4th  ed.  711;  4  Cruise's  Digest,  p.  90; 
Broom's  Maxims,  5th  ed.,  p.  773.  The  very  object  of  a  per- 
son in  a  fiduciary  position  entering  into  covenants  limited  to 
his  own  acts  and  defaults  only,  is,  to  save  him  from  respon- 
sibility for  the  acts  and  defaults  of  third  parties :  Thack- 
eray V.  Wood  C)i  Bos  V.  Helsham  (*),  and  Cooper  v.  Phihbs^) 
are  altogether  beside  this  case;  and  in  Hitchcock  v.  GUd- 
dings  (*)  the  money  had  not  been  paid,  and  the  purchaser 
was  relieved  against  a  bond  given  to  secure  it,  on  the 
336]  *ground  of  fraud.  Further,  this  action  is  prematurely 
brought :  the  decree  which  declared  Mrs.  Lamb  to  be  en- 
titled to  the  equity  of  redemption  was  not  pronounced  un- 
til the  21st  01  February,  1874,  which  was  after  the  com- 
mencement of  the  action. 

Bosanquet  and  Bompas^  in  support  of  the  rule :  The 
defendants  professed  to  sell  a  thing  which  they  had  not,  and 
the  plaintiff  parted  with  his  money  without  any  considera- 

(»)  4  Price.  185.  (*)  2  Dong.,  664.  a. 

(•)  Law  Rep.,  2  Ex.,  72.  (»)  6  T.  R.,  606. 

(»)  Lftw  Rep.,  2  H.  L.,  149.  (•)  3  B.  &  P.,  162. 

C)  6  B.  <k  S.,  766 ;  34  L.  J.  (Q.B.),  226. 
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tion.  It  is  no  answer  for  the  former  to  saj  that  they  have 
paid  it  over  to  the  legatees  under  the  will  of  Dr.  Lamb: 
they  are  not  without  remedy.  In  all  cases  where  money  is 
paid  under  a  mistake  of  fact,  it  may  be  recovered  back. 
The  origin  of  this  doctrine  is  thus  stated  in  Spence's  Equity 
Jurisdiction,  pp.  622,  623  :  *'The  Roman  law  enabled  a  per- 
son to  avoid  a  contract  on  the  ground  of  mistake,  and  that 
although  it  was  his  own  mistake.  It  was  considered  a 
fraud  to  endeavor  to  take  advantage  of  a  stipulation  entered 
into  under  a  plain  mistake.  As  regards  mistakes  arising 
from  ignorance,  a  distinction  was  taken  between  ignorance 
of  law  and  ignorance  of  fact.  A  person  could  not  set  up 
the  former  as  a  ground  to  avoid  an  obligation.  But  it  was 
not  in  every  case  that  ignorance  or  mistake  as  to  fact  was 
available :  no  help  was  given  where  the  ignorance  arose  from 
gross  negligence  or  folly.  A  distinction  was  taken  by  Pa- 
pinian  in  regard  to  ignorance  of  law :  according  to  him,  if  a 
man  had  been  induced  by  his  ignorance  of  law  to  part 
with  what  was  his  own,  he  might  recover  it,  or  be  placed  in 
statu  quo ;  but  the  pretence  of  ignorance  of  law  could  not 
be  used  to  enable  a  person  to  acquire  what  had  not  been 
his  own,  or  to  better  his  condition.  A  person  might  not 
only  defend  himself  from  a  demand  made  on  him  by  reason 
of  a  contract  entered  into  in  ignorance  or  mistake  of  fact, 
but  he  might  recover  back  money  paid  by  mistake  aris- 
ing from  such  ignorance.  As  regards  a  sale,  mistake  as  to 
the  materia  or  corpus  annulled  it."  Wherever  a  mistake 
goes  to  the  whole  root  of  the  transaction,  it  may  be  rectified. 
^ree  v.  Holbech  (*)  was  substantially  a  decision  upon  the 
Statute  of  Limitations :  that  part  of  the  judgment  which  is 
relied  on  for  the  defendants  was  a  mqre  obiter  ^dictum.  The 
general  position  laid  down  in  Sugden  and  in  Dart,  that, 
where  a  conveyance  has  been  executed  and  the  money  paid, 
the  transaction  cannot  be  *ripped  up  for  a  defect  of  [337 
title  subsequently  discovered,  but  that  the  remedy  is  upon 
the  covenant,  is  not  disputed.  But  this  is  not  the  case  of  a 
defective  title :  the  defendants  had  not  the  things  they  pro- 
fessed to  sell  and  convey. 

[GrROVE,  J.:  I  sell  you  a  farm,  and  execute  a  conveyance 
without  any  covenant  for  title,  and  it  ultimatelv  turns  out, 
without  any  fraud  on  my  part,  that  I  had  no  title :  can  that 
be  called  a  mistake  ?] 

There  would  be  a  total  failure  of  consideration.  In  Story' s 
Equity  Jurisprudence,  10th  ed.,  §  142,  it  is  said :  '*In  cases 
of  mutual  mistake,  going  to  the  essence  of  the  contract,  it 

(>)  2  Doug.  654,  a. 

12  Eng.  Rep.  61 
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is  not  necessary  that  there  should  be  any  presumption  of 
fraud.  On  the  contrary,  equity  will  often  relieve,  however 
innocent  the  parties  may  be.  Thus,  if  one  person  should 
sell  a  messuage  to  anotner,  which  was  at  the  time  swept 
away  by  a  flood  or  destroyed  by  an  earthquake,  without  any 
knowledge  of  the  fact  by  either  party,  a  court  of  equity 
would  relieve  the  purchaser,  upon  the  ground  that  both  in- 
tended tlie  purchase  and  sale  of  a  subsisting  thing  and 
implied  its  existence  as  the  basis  of  their  contract.  It  consti- 
tuted, therefore,  the  very  essence  and  condition  of  their  con- 
tract." Again,  he  says,  §  143 :  "  The  same  principle  will  ap- 
apply  all  other  cases  where  the  parties  mutually  oargain  for 
and  upon  the  supposition  of  an  existing  right.  Thus,  if  a  pur- 
chaser should  buy  the  interest  of  the  vendor  in  a  remainder 
in  fee  expectant  upon  ^n  estate-tail,  and  the  tenant  in  tail 
had  at  the  time,  unknown  to  both  parties,  actually  suffered 
a  recovery,  and  thus  barred  the  estate  in  remainder,  a  court 
of  equity  would  relieve  the  purchaser  in  regard  to  the  con- 
tract, purely  on  the  ground  of  mistake."  For  both  these 
propositions,  Hitchcock  v.  Qiddings  (*)  is  cited.  In  that 
case,  the  purchaser  had  given  a  bond  for  the  purchase- 
money  ;  and  the  court  restrained  the  vendor  from  enforcing 
it,  on  the  ground  that  he  had  in  ignorance  sold  that  which  in 
fact  had  no  existence.  Technically  the  judgment  of  Chief 
Baron  Richards  puts  it  as  a  case  of  fraud  :  but  in  substance 
and  in  truth  it  was  a  total  failure  of  consideration.  It  would 
be  manifestly  contrary  to  good  faith  in  the  defendants  to  re- 
tain this  money  under  the  circumstances. 
338]  [*Denman,  J.,  referred  to  Lindon  v.  Hooper  (')  and 
Newsome  v.  Graham  {^y] 

As  to  the  objection  that  the  action  was  prematurely 
brought, — the  position  and  rights  of  Mrs.  Lamb  were  ascer- 
tained at  the  time  of  the  issuing  of  the  writ,  though  the 
decree  had  not  then  been  actually  pronounced. 

Grove,  J. :  We  are  all  agreed  :  but  my  Lord,  being  some- 
what indisposed,  has  requested  me  to  deliver  my  judg- 
ment first. 

I  am  of  opinion  that  the  nonsuit  was  right,  and  that  the 
rule  should  be  discharged.  The  question  arises  thus :  Cer- 
tain property  was  sold  by  auction,  and  by  the  conveyance, 
to  which  the  defendants  were  parties,  a  mortgage  was  trans- 
ferred to  the  purchaser,  and  the  equity  of  redemption,  the 
value  of  which  was  agreed  to  be  £240,  was  also  conveyed  to 
the  purchaser.     It  turned  out  that,  so  far  as  the  equity  of 

(,')  1  Price,  135.  (»)  1  Cowp.,  41.  (3)  10  B.  *fe  C,  234. 
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redemption  was  concerned,  the  title  of  the  vendors  was  wholly 
defective.  Their  testator,  Dr.  Lamb,  having  died,  it  was  dis- 
covered that  the  equity  of  redemption  was  in  his  widow ; 
and  she  filed  a  bill  in  equity,  and  a  decree  was  made  de- 
claring her  to  be  entitled  to  it.  The  question  submitted  at 
the  trial  was,  whether  the  purchaser,  naving  paid  £240  for 
property  to  which  the  vendors  had  no  good  title,  could  re- 
cover back  that  sum  as  money  had  and  received,  upon  a 
failure  of  consideration.  In  answer  to  the  plaintiflPs  claim, 
it  is  contended  that  the  maxim  caveat  emptor  applies ;  and 
that,  the  defendants,  as  executors,  having  acted  bona  fide 
and  in  the  belief  that  they  had  a  good  title,  the  plaintiff 
must  take  what  he  has  got,  and  cannot  recover  back  the 
monej-  he  has  paid.  It  seems  to  me,  upon  principle,  irre- 
spective of  the  authorities,  that  the  maxim  referred  to  ap- 
plies a  fortiori  to  this  case.  If  a  man  goes  into  a  shop  to 
buy  a  chattel,  the  seller,  especially  if  he  be  the  manufac- 
turer, must  necessarily  know  more  of  the  nature  and 
quality  of  the  article  than  the  buvQr  can.  In  that  case,  the 
rule  caveat  emptor  is  often  a  hard  one,  and  jet  it  generally 
applies.  In  the  case  of  the  purchase  of  an  interest  in  land, 
the  person  who  sells  places  at  the  disposal  of  the  buyer  such 
title-deeds  as  he  possesses  and  under  which  he  claims.  The 
purchaser  has  full  *opportunity  for  investigating  the  [339 
title  of  the  vendor,  and  when  he  takes  a  conveyance  he 
is  assumed  to  have  done  so.  Considerable  inconvenience 
might  result  if  this  were  not  the  rule.  Conveyancers  may 
agree  upon  the  title,  and,  long  after  the  conveyance  has 
been  executed,  the  whole  transaction  completed,  and  the 
proceeds  disbursed,  the  seller  might  be  called  upon  to  re- 
turn the  purchase-money,  by  reason  of  some  defect  of  which 
he  had  no  notice  at  the  time. 

But  there  is  an  ordinary  and  well-known  covenant  which 
the  purchaser  may  insist  upon  if  he  wishes  to  get  more  se- 
curity that  he  gets  by^n  investigation  of  the  title  ;  he  may 
require  a  covenant  for  title ;  this  additional  security  would 
probably  increase  the  price.  When  the  conveyance  has 
Deen  executed,  all  that  the  purchaser  has  to  look  to  is  the 
liability  of  the  vendor  under  the  deed.  If  it  contains  no 
covenant  for  title,  the  purchaser  takes  what  the  vendor  gives 
liim,  or,  rather,  what  ne  is  able  upon  his  title  to  give  him, 
and  the  vendor  will  only  be  responsible  for  his  own  acts  and 
incumbrances.     Such  I  believe  to  be  the  general  doctrine. 

Now,  the  principal  authorities  upon  the  question  before 
us  are  Bree  v.  Hotbech  (*),  Johnson  v.  Johnson  {*\  Cripps  v. 

Q)  2  Dong.,  664,  a.  («)  8  B.  <fe  P.,  162. 
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Meade  {^\  and  Hitchcock  v.  Glddinas  {^).  In  addition  to 
these,  we  have  the  high  authority  or  one  of  the  most  emi- 
nent judges  and  writers  upon  the  law  of  real  property,  viz., 
Lord  St.  Leonards.  In  Bree  v.  HoThech  ('),  the  defendant,  a 
personal  representative,  having  found  among  the  papers  of 
the  deceased  a  mortgage-deed  for  £1,200,  assigned  it  to  the 
plaintiff  for  a  valuable  consideration,  the  deed  of  assign- 
ment reciting  that  it  was  a  mortgage-deed  made  or  men- 
tioned to  be  made  between  the  mortgagor  and  mortgagee  for 
that  sum ;  and,  after  the  lapse  of  six  years,  it  was  discov- 
ered that  the  supposed  mortgage-deed  was  a  forgery,  and 
the  purchaser  thereupon  brought  money  had  and  received 
to  recover  back  the  sum  he  paid  for  it.  But  Lord  Mans- 
field said:  "The  basis  of  the  whole  argument  is  fraud. 
But  here  everything  alleged  in  the  replication  may  be  true, 
without  any  fraud  on  the  part  of  the  defendant.  He  is  an 
340]  administrator  with  the  will  annexed,  who  finds  a  *mort- 
gage-deed  among  the  papers  of  his  testator,  without  any  ar- 
rears of  interest,  and  paj^ts  with  it  bona  fide  as  a  marketable 
commodity-.  If  he  had  discovered  the  forgery,  and  had 
then  got  nd  of  the  deed  as  a  true  security,  the  case  would 
have  been  very  different.  He  did  not  covenant  for  the  good- 
ness of  the  title,  but  only  that  neither  he  nor  the  testator 
had  incumbered  the  estate.  It  was  incumbent  on  the  plain- 
tiff to  look  to  the  goodness  of  it."  That  is  a  distinct  au- 
thority to  show  that  the  purchaser  must  look  to  his  covenant, 
and  that  the  maxim  caveat  emptor  applies.  In  Johnson  v. 
Johnson{^)\hQ  purchaser  was  evicted  for  a  defect  of  title 
after  payment  of  the  purchase-money,  but  before  the  con- 
veyance was  complete,  and  he  was  held  to  be  entitled  to 
recover  back  his  money.  Lord  Alvanley  thus  expresses 
himself  (*) :  "We  by  no  means  wish  to  be  understood  to  in- 
timate that,  where  under  a  contract  of  sale  a  vendor  does 
legally  convey  all  the  title  which  is  in  him,  and  that  title 
turns  out  to  be  defective,  the  purch^|per  can  sue  the  vendor 
in  an  action  for  money  had  and  received.  Every  purchaser 
may  protect  his  purchase  by  proper  covenants :  where  the 
vendor's  title  is  actually  conveyed  to  the  purchaser,  the  rule 
caveat  emptor  applies."  Nothing  can  be  more  specific  than 
that.  His  Lordship  goes  on:  "In  the  present  case,  the 
plaintiff  never  has  had  any  title  conveyed  to  him,  and  there- 
fore we  are  of  opinion,  notwithstanding  the  party  sued  is  a 
legatee,  that  the  plaintiff  has  paid  his  money  under  a  mis- 

(»)  6  T.  R.,  606.  O  3  B.  A  P.,  162. 

(«)  4  Price,  185.  -  («)  8  B.  «fe.  P.,  at  p.  170. 

(»)  2  Doug.,  654,  a. 
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take:  consequently,  the  rule  adopted  in  courts  of  law  in 
such  cases  applies  to  him,  and  entitles  him  to  recover  that 
money  from  the  party  to  whom  it  has  been  paid,  in  an  ac- 
tion for  money  had  and  received."  Lord  St.  Leonards,  at 
p.  441  of  the  13th  edition  of  his  book  on  Vendors  and  Pur- 
chasers, sums  up  the  result  of  the  authorities  thus:  ''But, 
if  the  conveyance  has  been  actually  executed  by  all  the 
necessary  parties,  and  the  purchaser  is  evicted  by  a  title  to 
which  the  covenants  do  not  extend,  he  cannot  recover  the 
purchase-money  either  at  law  or  in  equity."  For  this  he 
cites  several  cases  in  equity  besides  the  cases  I  have  already 
referred  to.  Not  only  have  we  the  high  authority  of  Lord 
St.  Leonards  for  the  doctrine  I  am  adverting  to,  but  the  rule 
is  substantially  stated  in  the  same  terms  in  Dart's  Vendors 
and  Purchasers,  4th  ed.,  p.  711.  There  is  .only  one  case 
which ^rma  *facie  looks  the  other  way,  viz.,  JEtitch-  [341 
cock  V.  GiddingsQ),  Th^re,  a  purchaser  bought  the  sup- 
posed interest  of  the  vendor  in  a  remainder  in  fee  expectant 
on  an  estate-tail,  and  it  turned  out  that  at  the  time  of  the 
contract  the  tenant  in  tail  had  suffered  a  recovery,  of  which 
both  parties  were  ignorant  until  after  the  conveyance  was 
executed  and  a  bond  given  for  securing  the  purchase  money. 
The  Court  of  Exchequer,  in  the  exercise  of  its  equitable 
jurisdiction,  relieved  the  purchaser  against  the  bond,  on  the 
ground  of  fraud.  Lord  Chief  Baron  Richards,  in  giving 
judgment,  said:  "This  is  certainly  a  charge  of  fraud;  for, 
it  is  that  the  defendant,  having  no  title  to  any  interest  in 
these  estates  at  the  time  of  the  contract,  bargained  as  if  he 
had,  and  that  thereby  he  prevailed  on  the  plaintiff  to  give 
him  this  bond.  Now,  if  a  person  sell  an  estate,  having  no 
interest  in  it  at  the  time,  and  takes  a  bond  for  securing  the 
payment  of  the  purchase-money,  this  is  certainly  a  fraud, 
although  both  parties  should  be  ignorant  of  it  at  the  time  ; 
and  that  I  believe  to  have  been  the  case  here.  I  must  not  be 
told  that  a  court  of  equity  cannot  interfere  where  there  is  no 
fraud  shown.  If  contracting  parties  have  treated  while  un- 
der a  mistake,  that  will  be  sufncient  ground  for  the  interfer- 
ence of  a  court  of  equity:  but  in  this  case  there  is  much 
more.  Suppose  I  sell  an  estate  innocentlv,  which  at  the 
time  is  actually  swept  away  by  a  flood,  without  my  knowl- 
edge of  the  fact ;  am  I  to  be  allowed  to  receive  £5,000  and 
interest,  because  the  conveyance  is  executed  and  a  bond 
given  for  that  sum  as  the  purchase-money,  when  in  point  of 
fact  I  had  not  an  inch  of  tne  land  so  sold  to  sell  ?  That  was 
precisely  the  case  with  the  present  defendant,  and  it  would 

(')  4  Price,  135. 


406  COURT  OF  COMMON  PLEAS.  [L.  R. 

1875  Walrond  v.  Hawkins. 

be  hard  indeed  if  a  court  of  equitj^  could  not  interfere  to  re- 
lieve the  purchaser."  The  distinction  between  that  case  and 
the  present  is  obvious, — there,  the  vendor  was  seeking  to  en- 
force performance  of  the  contract  by  compelling  thepurchaser 
to  pay  for  a  thing  he  had  not  got ;  here,  the  plaintiff  is  calling 
upon  the  vendors  to  refund  money  which  they  honestly  be- 
lieved themselves  to  be  entitled  to  when  they  received  it. 
^' Potior  est  conditio  possidentis.^^  It  does  not  appear  to 
me  that  that  case  interferes  with  the  doctrine  laid  down  by 
the  high  authorities  I  have  referred  to,  which,  regard  being 
had  to  the  usual  course  of  conveyancing,  seems  to  me  to  be 
just. 

342]  *Denman,  J.:  I  am  entirely  of  the  same  opinion  ;  and, 
after  the  full  judgment  pronounced  by  my  Brotner  Grove,  I 
think  it  unnecessary  to  say  more. 

Lord  Coleridge,  C.J.:  I  am  of  the  same  opinion.  The 
rule  is  distinctly  stated  by  Lord  St.  Leonards,  and  his  con- 
clusions are  fully  warranted  by  the  cases  before  Lords  Mans- 
field and  Alvanley. 

Keating,  J.,  concurred. 

BvZe  discharged. 

Attorney  for  plaintiff :  James  Cooper. 

Attorney  for  defendants :  T.  D.  Bolton. 


[Law  Reports,  10  Common  Pleas,  342.] 
Jan.  27,  1876. 

Walrond  v.  Hawkins. 

Landlord  and  Tenant — Breach  of  Covenant  not  to  be  underlet^  d:c. —  Waiver  by  Acceptance 
of  Rent — Condnmng  Breach. 

A. lease  of  a  farm  contained  a  covenant  on  the  part  of  the  lessee  not  to  "assign  or 
demise  to  or  permit  any  other  person  to  occupy  the  premises,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  lessor,"  and  a  proviso  for  re-entry  by  the  lessor 
for  any  breach.  By  agreement  in  writing  the  lessee  underlet  a  portion  of  the  farm 
to  one  T.  for  one  year  from  the  Slst  of  January,  1873,  and  the  lessor,  on  the  30th  of 
September,  1878,  with  knowledge  of  the  underletting,  distrained  for  and  received 
rent  due  on  the  29th : 

Held,  that  the  lessor  had  waived  the  breach  of  the  covenant  not  to  "  assign  or  d<'- 
mise"  without  consent;  and  that  the  permitting  T.  to  remain  in  the  oc^cupation  (»f 
the  land  during  the  remainder  of  the  year  was  not  a  new  or  continuing  breach  of 
the  covenant  not  to  "  permit  any  other  person  to  occupy  "  without  consent. 

Ejectment  for  a  messuage  called  Perzwell,  in  the  parish 
of  Kentisbeare,  in  the  county  of  Devon,  upon  an  alleged 
forfeiture. 

Tlie  particulars  of  breaches  were  twenty-one  in  number, 
as  to  the  whole  of  which,  save  the  first  the  evidence  failed. 
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The  first  was  as  follows:  ''Non-i)erformance  of  the  cove- 
nant not  to  assign,  demise,  or  permit  any  other  person  to  oc- 
cupy the  said  premises  without  the  consent  in  writing  of  the 
said  B.  Walrond,  by  having  on  the  25th  day  of  March,  1869, 
or  subsequently,  assigned  and  demised  to  one  W.  Denham, 
or  permitjbed  the  said  W.  Denham  to  occupy,  certain  parts 
of  the  premises  comprised  in  the  said  lease,  *and  par-  [343 
ticularly  the  parts  numbered  229,  721,  and  768  in  the  tithe 
commutation  map  of  the  parish  of  Kentisbeare,  to  hold  the 
same  until  the  25th  of  March,  1871,  without  the  consent  in 
writing  of  the  said  B.  Walrond,  or  his  assigns,  for  that  pur- 
pose had  and  obtained." 

The  cause  was  tried  before  Keating,  J.,  at  the  Spring 
Assizes,  1874,  at  Exeter.  It  appeared  that  the  defendant 
became  tenant  of  the  farm  in  question  under  a  lease  from 
the  plaintiff  and  another  dated  the  23d  of  March,  1868,  for 
twenty -one  years  from  the  25th  of  March,  1869 ;  the  lease 
contained,  amongst  others,  a  covenant  on  the  part  of  the 
lessee  not  to  "assign  or  demise  to  or  permit  any  other  per- 
son to  occupy  the  said  premises,  or  any  part  thereof,  with- 
out the  consent  in  writing  of  the  said  B.  Walrond,  his  heirs 
or  assigns,  for  that  purpose  beine  first  had  and  obtained ;" 
and  also  a  clause  of  re-entry  for  oreach  of  any  of  the  cove- 
nants therein. 

By  agreement  of  the  31st  of  January,  1873,  the  defendant 
agreed  to  let  unto  one  John  Trood  "  twelve  cows  and  heifers, 
to  be  chosen  by  Trood  of  the  cows  and  heifers  Hawkins 
might  have  in  Ms  possession,  without  any  allowance  for  the 
same,  for  one  year,  for  the  sum  of  £144,"  payable  quarterly. 
''The  said  cows  and  heifers  (if  any)  to  oe  fed  and  depas- 
tured on  the  following  fields  or  lands,  viz.,  Rootings  and 
Nodbere  for  summer  leases.  Wellhead  meadow  for  the  mow- 
ing ground  for  the  said  cows,  with  the  af t^r-gi-ass  until  the 
Ist  day  of  November  next,  then  to  be  given  up  to  Hawkins. 
Trood  t<j  have  part  of  the  lower  house  now  let  with  the  said 
cows,  and  also  the  Home  Orchard  to  run  his  pigs  in ;  only 
August,  September,  October,  or  reasonable  time  excepted 
for  saving  the  apples  ;  but  no  pigs  to  run  in  any  part  of  the 
said  dairy  ground;  and  also  to  keep  them  w^ll  ringed." 
''  Trood  to  keep  the  lead  and  glass  of  the  windows,  and  leave 
in  good  repair."  "  Trood  to  have  half  an  acre  of  ground  for 
potatoes  or  turnips,  the  crop  to  be  taken  away  by  the 
25th  of  December."  "  Hawkins  reserves  power  to  keep  the 
dairy  cows  on  any  part  of  the  summer  leases  or  any  other 
ground  after  Christmas  next,  and  also  reserves  power  of 
ingress  or  egress  with  anything  in  any  part  of  the  said  dairy 
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ground.  Trood  to  help  make  the  dairy  hay  free  of  eibense. 
STo  poultry  to  be  kept  without  consent  of  Hawkins.  Trood 
344j  also  *hereby  agrees  that  he  and  his  son  Thomas  will 
work  daily  for  Hawkins ;  their  wages  to  be,  for  Trood  him- 
self 10^.  per  week,  and  for  his  son  Thomas  5s.  per  week." 
"Trood  hereby  agrees  to  take  the  said  cows  or  Jbjeifers  and 
dwelling-house  for  the  said  term  under  the  said  yearly  rent, 
subject  to  the  terms,  conditions,  and  restrictions  and  agree- 
ments before  written." 

Whilst  Trood  was  in  possession  of  the  parts  of  the  farm 
mentioned  in  this  agreement,  viz.,  on  the  30th  of  September, 
1873,  the  plaintiff  distrained  for  the  quarter's  rent  which 
became  due  on  the  29th,  and  the  defendant  paid  it.  There 
was  evidence  that  the  plaintiff  was  at  that  time  aware  of 
Trood' s  occupation  of  the  pasturage  for  the  cows.  This  ac- 
tion was  brought  before  the  expiration  of  the  year. 

The  learned  judge,  upon  bein^  referred  to  a  case  of  Burt 
V.  Moor  (*),  ruled  that  the  allowing  Trood  to  occupy  a  por- 
tion of  the  demised  land  and  premises  in  the  way  described 
in  the  agreement  was  a  breach  of  the  covenant  not  to  "assign, 
demise,  or  permit  any  other  person  to  occupy,"  contained 
in  the  lease  of  the  23d  of  Marcn,  1868. 

It  was  thereupon  submitted  on  the  part  of  the  defendant, 
that,  by  the  acceptance  of  rent  under  the  distress,  the  plain- 
tiff had  waived  the  breach. 

For  the  plaintiff  it  was  insisted  that,  assuming  that  the 
plaintiff  had  waived  the  original  breach,  the  subsequently 
allowing  Trood  to  remain  in  occupation  under  the  agreement 
was  a  continuing  breach. 

The  jury  found  that  the  plaintiff  was  aware  of  the  occu- 
pation by  Trood  at  the  time  he  received  the  Michaelmas 
rent. 

The  learned  judge  thereupon  directed  a  verdict  to  be  en- 
tered foi*  the  defendant ;  reserving  leave  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him  on  the  first  brea^,  if  the 
court  should  be  of  opinion  that  there  was  a  continuing 
breach. 

Col€j  Q.C.,  in  Easter  Term,  1874,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff,  on  the  ground  that  the  let- 
ting of  the  dairy  dwelling-house,  as  proved,  to  Trood,  was  a 
345]  breach  *of  covenant,  and  was  not  waived  by  the 
distress  or  acceptance  of  rent  by  the  plaintiff.  He  referred 
to  Doe  d.  Ambcer  v.  Woodhridge  ("). 

Kmgdon^  Q.C.,  and  Charles ^  showed  cause:  There  was 
no  doubt  a  letting  in  breacli  of  the  covenant :  but  it  was 

(')  5  T.  R.,  329.  O  9  B.  <fe  C,  376. 


Vol.  X.]  HILARY  TERM,  XXXVIII  VICT.  409 

Walroud  v.  Hawkina.  1876 

knowil  to  the  plaintiff  at  the  time  he  distrained  for  and  re- 
ceived payment  of  rent.  The  letting  was  for  one  year  from 
the  1st  of  January,  1873 ;  and  the  distress  for  the  Michael- 
mas rent  took  place  on  the  30th  September,  1873,  with  full 
knowledge  on  the  plaintiff's  part  of  the  terms  of  the  let- 
ting. The  breach  of  covenant  was  complete  on  the  31st  of 
January,  1873:  the  continuance  of  the  state  of  things  cre- 
ated by  that  breach  was  not  a  new  or  continuing  breach.  It 
is  not  like  the  case  of  a  covenant  to  repair  the  premises  and 
to  keep  them  in  repair,  or  a  covenant  to  insure  and  keep 
them  insured,  where  there  is  a  fresh  breach  every  day  the 
premises  remain  out  of  repair  or  uninsured.  Ooodright  d. 
WaMei^  V.  Davids  (*)  is  precisely  in  point.  It  was  there 
held  that,  if  a  lessee  covenants  not  to  underlet  without  the 
consent  of  the  lessor  under  hand  and  seal,  with  a  power  of 
re-entry  in  case  of  breach,  acceptance  by  the  lessor  of  rent 
due  after  the  condition  broken,  with  full  notice,  is  a  waiver 
of  the  forfeiture.  And  Lord  Mansfield  said:  "The  case  is 
extremely  clear.  To  construe  this  acceptance  of  rent  due 
since  the  condition  broken  a  waiver  of  the  forfeiture,  is  to 
construe  it  according  to  the  intention  of  the  parties.  Upon 
the  breach  of  the  condition,  the  landlord  had  a  right  to  enter. 
He  had  full  notice  of  the  breach,  and  does  not  take  advan- 
tage of  it,  but  accepts  rent  subsequently  accrued.  That 
shows  he  meant  the  lease  should  continue.  Cases  of  for- 
feiture are  not  favored  in  law ;  and,  where  the  forfeiture  is 
once  waived,  the  court  will  not  assist  it."  In  Doe  d.  Ambler 
V.  Woodbridge (*),  the  covenant  was  that  the  tenant  ''should 
not  alter,  convert,  or  use  the  rooms  then  used  as  bed-rooms, 
or  either  of  them,  into  or  for  any  other  use  or  purpose  than 
bed  or  sitting-rooms  for  the  occupation  of  himself,  his  execu- 
tors, &c.,  or  his  or  their  family,  without  the  license  of  the 
lessor  in  writing;"  and  the  lease  contained  a  clause  of  for- 
feiture for  breach  of  any  covenant.  *The  breach  com-  [346 
plained  of  was  that  the  tenant  had  let  part  of  the  house  to  a 
lodger  who  occupied  up  to  the  time  of  the  trial  the  rooms 
specified  in  the  covenant :  but  the  lessor  had,  after  he  knew 
of  such  occupation,  received  rent  under  the  lease.  Lord 
Tenterden  ruled  that  "there  was  a  continuing  breach  as  long 
as  the  rooms  were  occupied  contrary  to  the  covenant :"  and 
the  court  sustained  his  ruling,  saying:  "The  conversion  of 
a  house  into  a  shop  is  a  breach  complete  at  once,  and  the 
forfeiture  thereby  incurred  is  waived  by  a  subsequent  ac- 
ceptance of  rent.  But  this  covenant  is,  that  the  rooms  shall 
not  be  us(»d  for  certain  purposc^s.     There  was,  therefore,  a 

(M  2  Cowj).,  S«).^.  (2)  9  B.  it  C,  376.  • 
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new  breach  of  covenant  every  day  durinff  the  time  that  they 
were  so  used,  of  which  the  landlord  might  take  advantage." 
The  tenant  there  might  at  any  time  have  ceased  using  the 
rooms  in  the  prohibited  manner :  here,  he  could  not  deter- 
mine Trood's  occupation  until  the  end  of  the  year.  In  Doe 
d.  Flower  v.  Peck  ( )  the  breach  was  not  insuring,  pursuant  to 
a  covenant :  and  it  was  held  that,  though  a  distress  for  rent 
(with  knowledge)  was  an  acknowledgment  of  a  tenancy  and 
a  waiver  of  the  forfeiture  to  that  time,  yet  a  continuing 
omission  to  insure  was  a  fresh  breach.  Parke,  J.,  in  deliv- 
ering the  judgment  of  the  court,  takes  this  distinction  (') : 
"If  this  could  be  construed  to  be  a  covenant  by  the  lessee  to 
effect  one  policy  of  insurance  immediately,  and  afterwards 
that  he  and  his  assigns  should  keep  that  particular  policy 
on  foot  by  continuing  to  pay  the  annual  premiums  on  that 
policy,  the  assignee  would  not  have  been  guilty  of  any 
breach  of  covenant  if  the  lessee  had  never  insured,  for  the 
policy  never  could  have  existed  which  the  assignee  was  to 
continue ;  and  the  distress  for  rent  would  have  been  a  waiver 
of  the  breach  by  the  original  lessee.  But,  if  the  covenant 
mean  that  the  lessee  and  his  assigns  shall  always  keej)  the 
premises  insured  by  some  policy  or  another,  then  it  is 
broken  if  they  are  uninsured  at  any  one  time ;  there  is  a 
continuing  breach  for  any  portion  of  time  that  they  remain 
uninsured:  and  we  are  of  opinion  that  this  is  the  true  con- 
struction of  the  covenant."  Here,  the  breach  of  covenant 
^yas  the  act  of  letting  a  portion  of  the  demised  premises  for 
347]  one  year.  The  mere  continuance  of  that  *state  of 
things  after  the  waiver  by  acceptance  of  rent  did  not  amount 
to  a  fresh  breach. 
CoU^  Q.C.  {Lopes,  Q.C.,  and  H.  Clarke,  with  him),  in  sup- 

f)ort  of  the  rule :  The  words  of  the  covenant  are,  that  the 
essee  shall  not  "assign  or  demise  to  ov  permit  any  other 
person  to  occupy  the  said  premises,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  lessor,"  &c.  Assum- 
ing that  the  demise  to  Trood  was  condoned  by  the  subse- 
quent acceptance  of  rent,  the  "permitting  him  to  continue 
in  the  occupation  of"  the. dairy  house  and  land  was  a  dis- 
tinct breach,  by  which  the  lessee  incurred  a  forfeiture.  It  is 
impossible  to  distinguish  Doe  d.  Ambler  v.  Woodbrldge  (') 
from  the  present  case. 

[Grove,  J.:  The  tenant  did  not  let  the  dairy  house,  but 
assigned  for  a  definite  time  by  an  underlease.  The  question 
is  whether  the  continued  occupation  by  tlie  sub-lessee  after 
a  waiver  of  that  breach  is  a  continuing  breach.] 

0)  1  B.  &  All.  428.  (••)  1  13.  &  Ad.,  at  p.  438.  (=•)  9  B.  <fe  C,  SVG. 
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AH  the  plaintiflE  knew  was  that  there  was  an  underletting. 

[Lord  Coleridge,  C.J.:  The  finding  of  the  jury  is,  that 
"the  plaintiff  was  aware  of  the  occupation  of  Trood  at  the 
time  he  distrained."] 

In  Doe  d.  Muston  v.  Oladwin  ('),  A.  demised  premises  to 
the  defendant  upon  a  lease  containing  a  covenant  by  the 
tenant  to  insure  and  continue  insured  the  buildings,  &c.,  in 
the  joint  names  of  the  landlord  and  tenant.  In  May,  1827, 
A.'s  interest  was  assigned  to  B.,  who,  on  the  13th  of  Jan- 
nary,  1843,  assigned  to  the  plaintiff.  The  defendant  in  1836 
insured  the  premises  in  his  own  name  only,  and  kept  the 
policy  on  foot  by  payment  of  premiums  till  the  27th  of  De- 
cember, 1842,  when  the  last  premium  was  paid,  being  for  the 
ensuing  year.  In  1839  the  policy  effected  in  1836  was  shown 
to  B.,  who  acquiesced  in  the  form  of  it;  and  on  the  12th  of 
January,  1843,  B.  received  the  rent  due  at  Christmas,  1842. 
In  ejectment  upon  a  demise  laid  in  May,  1843,  it  was  held 
that  though,  by  the  acquiescence  of  B.  in  the  form  of  the 
policy,  and  by  receipt  of  rent  up  to  Christmas,  1842,  there 
was  a  waiver  by  him  of  the  breaon  of  covenant  up  to  Christ- 
mas, 1842,  yet  that,  as  the  covenant  was  continuing,  the 
non-compliance  with  the  lease  *in  respect  of  the  insur-  [348 
ance  subsequently  to  that  period  entitled  the  plaintiff  to  re- 
enter for  the  forfeiture.  Patteson,  J.,  in  delivering  judg- 
ment, relies  upon  Doe  d.  Flower  v.  Peck  Q. 
.  [Grove,  J.:  The  ratio  decidendi  in  Doe  d.  Muston  v. 
Otadwin  (*)  is,  that  a  breach  of  contract  cannot  be  waived  by 
a  parol  license  to  break  it. 

Denman,  J. :  Waiver  is  a  question  of  mind  and  intention, 
not  a  pure  question  of  law.] 

There  is  a  continuing  duty  here  not  to  continue  to  permit 
any  one  to  occupy  any  part  of  the  demised  premises,  and  a 
continuing  breach  of  that  duty ;  like  the  breach  of  a  condi- 
tion in  a  license  to  mine,  that  the  license  was  to  become  void 
if  the  grantee  should  neglect  to  work  the  mines  for  a  certain 
time :    Roberts  v.    Davey  (') :    and   see  Doe  d.  (Griffith  v. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  tliat  this  rule 
should  be  discharged.  The  sole  question  before  us  arises 
upon  the  construction  of  a  few  words  in  a  lease,  coupled  with 
the  finding  of  the  jury.  The  plaintiff  is  seeking  to  take  ad- 
vantage of  a  forfeiture  by  reason  of  the  breach  of  a  covenant 
on  the  part  of  the  defendant  "not  to  assign  or  demise  to  or 

(')  C  Q.  B.,  953.  (3)  4  B.  A  Ad.,  6f>4. 
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permit  any  other  person  to  occupy  the  demised  premises,  or 
any  part  thereof,  without  the  consent  in  writing  of  the  les- 
sor,''^ &c.  It  appeared  that  the  defendant  did  without  con- 
sent demise  a  portion  of  the  premises  to  one  Trood  for  a 
year ;  and  he  thereby  was  unquestionably  guilty  of  a  breach 
of  that  covenant.  The  question  is  whether  the  right  to  re- 
enter for  that  breach  has  been  waived.  The  demise  from 
the  defendant  to  Trood  was  dated  the  31st  of  January,  1873 ; 
and  whilst  that  lease  was  existing,  viz.,  on  the  30th  of  Sep- 
tember, 1873,  the  plaintiff  distramed  for  and  accepted  rent 
due  on  the  29th.  The  jury  found  that  the  lessor  intended 
to  waive  and  did  waive  the  breach  of  the  covenant  not  to  de- 
mise, by  accepting  rent  with  knowledge  of  the  underletting. 
I  am  of  opinion  that  the  acceptance  of  rent  under  the  cir- 
cumstances was  a  waiver.  The  covenant  must  be  read  dis- 
349]  tributively, — that  the  lessee  will  not  assign,  or*(without 
assigning  or  demising)  permit  another  to  occupy  any  part  of 
the  demised  premises ;  and  not,  as  Mr.  Cole  contends,  as 
one  entire  covenant.  To  hold  that  every  day's  occupation 
by  Trood,  although  the  defendant  could  not  liimself  occupy 
during  the  remainder  of  the  year,  was  a  continuing  breach, 
would  be  a  most  unreasonable  construction  of  the  covenant. 
None  of  the  cases  cited  by  Mr.  Cole  are  directly  in  point. 
The  two  cases  which  come  nearest  to  the  present  are  Voe  d. 
Ambler  v.  Woodbridge  (*)  and  Doe  d.  Miiston  v.  Oladwin  ('). 
In  the  former,  the  plaintiff  was  allowed  to  recover  because . 
after  the  waiver  of  the  breach  by  the  first  letting  there  was 
a  continuance  of  the  breach  by  allowing  the  rooms  to  be 
used  contrary  to  the  covenant,  when  the  lessee  might  have 
prevented  it.  Doe  d.  Muston  v.  Gladwin  {^)  was  a  very 
hard  case ;  and  the  court  gave  force  to  the  objection  witli 
very  great  reluctance.  The  covenant  was  that  the  lessee, 
lis  executors,  &c.,  would  insure  and  continue  insured  in  the 
;oint  names  of  himself,  his  executors,  &c.,  and  the  lessor, 
lis  executors,  &c.  That  covenant  was  never  performed,  the 
essee  having  insured  in  his  own  name  only.  In  January, 
1843,  the  original  lessor  (who  had  received  rent  after  notice 
of  the  informal  nature  of  the  policy)  assigned  his  interest  to 
the  plaintiff,  who  brought  ejectment  against  the  lessee  for 
not  insuring  according  to  his  covenant.  In  giving  judfjraent, 
Patteson,.  J.,  says  (') :  "There  is  ilothing  but  verbal  evidence 
that  a  landlord  had  said  that  he  would  be  satisfied  though 
the  covenant  should  be  broken,  which  it  indisputablj^  was 
during  the  whole  time  that  the  prenuses  remained  uninsured 
contrary  to  thi^  covenant ;    for  the  waiver  by  acceptance  of 

(';  y  B.  &  C,  :no.  (•)  C  Q  B.,  *»:.:).  {^)  G  Q.  R .  at  p.  OG:]. 


Vol.  X.l  HILARY  TERM.  XXXVIII  VICT.  413 

Walrond  v.  Hawkins.  1875 

rent  could  not  operate  beyond  Christmas,  up  to  whichi  period 
that  rent  was  accepted ;  and,  this  being  a  continuing  cove- 
nant, a  subsequent  breach  entitled  the  lessor  of  the  plaintiff 
to  re-enter."  Assuming  that  case  to  have  been  well  decided, 
it  is  by  no  means  this  case.  There  was  a  possibility  of  the 
state  of  things  being  altered  at  any  moment  by  the  person 
proceeded  against :  ne  might  have  got  the  form  of  the  policy 
altered:  failing  to  do  so,  he  was  guiltv  of  a  continuing 
breach  or  of  a  repetition  of  the  breach  day  by  day  so 
*long  as  the  covenant  was  uncomplied  with.  Here,  [350 
however,  there  was  but  one  single  breach.  The  lessee  could 
not  determine  the  tenancy  of  Trood  until  the  31st  of  Jan- 
uary, 1874 :  and  the  lessor,  with  full  knowledge  of  the  state 
of  things,  accepted  rent.  Good/right  d.  Walter  v.  Damds  (') 
is  directly  in  point.  There,  a  lessee  who  was  under  cove- 
nant, as  here,  not  to  underlet  without  consent,  made  an  un- 
derlease for  a  year,  and  the  forfeiture  was  held  to  be  waived 
by  a  single  acceptance  of  rent  by  the  lessor  with  knowl- 
edge of  the  breach.  "To  construe  this  acceptance  of  rent 
due  since  the  condition  broken  and  waiver  of  the  forfeiture," 
said  Lord  Mansfield,  '4s  to  construe  it  according  to  the  in- 
tention of  the  parties.  Upon  the  breach  of  the  condition, 
the  landlord  had  a  right  to  enter.  He  had  full  notice  of  the 
breach,  and  does  not  take  advantage  of  it,  but  accepts  rent 
subsequently  accrued.  That  shows  he  meant  the  lease 
should  continue."  Those  reasons  are  directly  applicable 
here.  Knowing  of  the  demise  for  a  year  to  Trood,  the  plain- 
tiff, by  his  acceptance  of  rent,  sanctions  the  continuance  of 
that  state  of  things  for  the  year.  K  that  case  was  rightly 
decided,  a  fortiori  the  conclusion  I  have  arrived  at  in  this 
case  is  right  also.  My  Brother  Denman  has  called  my  at- 
tention to  a  case  of  Doe  d.  Gatehouse  v.  Jiees{%  where  it 
was  held  that  a  forfeiture  of  a  lease  accruing  on  the  lessee's 
insolvency  was  waived  by  acceptance  of  rent  from  him  after 
his  discharge  under  the  Insolvent  Debtors  Act ;  and  that  the 
non-payment  of  a  debt  specified  in  his  schedule  to  be  due  to 
the  lessor  was  not  a  continual  (general)  insolvency,  to  con- 
stitute a  new  forfeiture  after  such  acceptance  of  rent.  That 
case  seems  to  me  to  have  a  material  bearing  upon  this.  I 
think  the  direction  of  my  Brother  Keating  was  right,  and 
that  this  rule  must  be  discharged. 

Grove,  J. :  I  am  of  the  same  opinion.  The  lessee  was 
clearly  guilty  of  a  breach  of  covenant  by  underletting  a 
portion  of  the  premises  for  a  year;  but  that  breach  was 
waived  by  the  subsequent  acceptance  of  rent  with  knowledge 

0)  2  Cowp.,  803.  {»)  4  Bing.  N.  C,  884. 
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of  that  letting.  Knowing  that  the  dairy  premises  were  let  to 
Trood  for  a  year,  the  lessor  affirms  that  state  of  things,  and 
351]  therefore  the  case  is  distinguishable  *from  Doe  d. 
Ambler  v.  Woodbridge  (*),  where,  the  lessee,  having  power 
to  discontinue  the  unauthorized  occupation  of  the  rooms, 
allowed  such  unauthorized  use  of  them  to  continue,  and 
thereby  committed  a  fresh  breach  of  his  covenant.  Neither 
is  the  case  within  Doe  d.  Muston  v.  Oladwin  O?  where  a 
parol  waiver  of  a  breach  of  a  covenant  to  insure  in  the  joint 
names  of  lessor  and  lessee,  by  acceptance  of  rent  by  the 
lessor,  with  notice  that  the  policy  had  been  effected  in  the 
name  of  the  lessee  only,  was  held  not  to  estop  an  assignee 
of  the  lessor  from  complaining  of  the  unauthorized  form  of 
the  insurance. 

DEN31AN,  J.:  I  also  am  of  opinion  that  the  rule  should 
be  discharged.  I  think  the  case  is  governed  by  Ooodright 
d.  Walter  v.  Davids  (•):  The  difficulty  which  exists  here 
did  not  arise  there.  The  tenant  could  not  put  an  end  to 
Trood' s  occupation  until  the  expiration  of  the  year.  For 
the  reasons  given  by  my  Lord,  I  think  Doe  d.  Ampler  v. 
Woodbridge  {')  has  no  application.  The  breach  there  com- 
plained of  was  a  renewed  act  every  week  during  which  the 
sub-letting  took  place.  In  Doe  d.  Muston  v.  Oladwin  {*) 
there  had  been  a  succession  of  landlords  from  time  to  time. 
Oliver,  who  became  assignee  of  the  reversion  in  1837,  had  for 
several  vears  sanctioned  the  form  of  policy  of  which  the 
lessor  of  the  plaintiff  complained,  by  the  acceptance  of  rent 
down  to  Christmas,  1843.  It  w^as  contended  on  the  part  of 
the  defendant  that  the  forfeiture  thus  waived  by  Oliver  could 
not  be  enforced  by  the  lessor  of  the  plaintiff  (who  had  ac- 
quired his  interest  by  assignment),  at  all  events  until  after 
express  notice  to  insure  according  to  the  covenant.  Watson 
and  Peacock,  in  showing  cause,  urged  two  arguments, — first, 
that  the  covenant  to  insure  and  keep  insured  was  a  continu- 
ing covenant,  and  therefore  a  waiver  of  forfeiture  by  Oliver 
in  1839  did  not  extend  to  subsequent  forfeitures, — secondly, 
that  the  supposed  assent,  if  it  went  further  than  the  waiver 
of  a  past  breach,  must  be  relied  upon  as  a  parol  dispensation 
with  a  contract  nnder  seal,  which  is  contrary  to  the  estab- 
lished rule  of  law.  The  judgment  of  the  court  seems  to  me 
352]  *to  amount  to  this, — that,  though  Oliver  might  be 
bound  by  the  principle  laid  down  in  Plc/card  v.  Sears  {*) 
and  that  class  of  <5ases,  the  lessor  of  the  plaintiff  was  not 
estopped  from  insisting  upori  the  performance  of  the  cove- 

(')  9  B.  <fe  C,  376.  («)  2  Cowp.,  803. 
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nant.  That  appears  to  me  to  be  clear  from  the  argument  on 
the  other  side,  m  the  course  of  which  Patteson,  J.,  observes, 
"  You  do  not  put  the  landlord's  conduct  as  a  dispensation ; 
and  yet  you  assert  what  clearly  amounts  to  one, — an  engage- 
ment by  the  landlord  that  as  long.as  the  premiums  are  paid 
he  will  not  enforce  the  covenant."  In  giving  judgment,  the 
learned  judge,  after  referring  to  the  conduct  of  Oliver, 
says(*):  "Under  these  circumstances,  this  ejectment  must 
be  considered  as  unusually  harsh ;  and  it  is  impossible  for 
any  court  to  lend  itself  willingly  to  enforce  the  proceeding. 
The  expression  that  the  law  abhors  a  forfeiture  was  never 
more  appropriate.  But  we  must  not  forget  that  the  legal 
rights  of  parties  are  all  that  we  have  power  to  deal  with." 
Further,  ne  says  (*) :  "  Since  this  lease,  then,  contains  a  pro- 
viso for  re-entry  in  case  of  a  breach  of  this  covenant  as  well 
as  that  of  others  which  may  be  thought  more  important,  we 
have  only  to  inquire  whether  it  has  been  broken  so  that  the 
landlord  might  maintain  an  action  of  covenant  for  the  breach. 
That  it  has  oeen  broken  is  unquestionable ;  but  the  present 
landlord  is  said  to  be  bound  oy  the  act  of  the  former,  who 
/gave  the  defendant  to  understand  that  he  should  not  require 
the  performance  of  the  covenant,  but  was  satisfied  with  the 
substitution  of  a  different  mode  of  insuring.  The  case  was 
likened  to  Pickard  v.  Sears  (')  and  to  some  others,  where  it 
was  held  that  a  party  may  by  his  conduct  so  mislead  another 
and  so  affect  liis  interests  as  to  deprive  himself  of  the  right  to 
complain  of  what  was  afterwards  done  under  an  impression 
which  he  himself  had  produced ;  and  a  recent  case  of  Doe 
d.  Pittman  v.  Sutton  (*)  was  particularly  brought  forward. 
It  seems,  however,  suflBlcient  to  observe  that  no  case  has  gone 
to  the  length  of  intimating  that  a  breach  of  covenant  can  be 
justified  by  a  parol  license  to  break  it."  That  means  that 
no  case  has  gone  the  length  of  holding  that  the  parol  license 
would  be  good  as  against  a  subsequent  landlord.  Then,  after 
*di8tin;ruishing  Doe  d.  Pittman  v.  Sutton  {*)  and  Doe  [353 
d.  KnigJtt  v.  Iiowe{^\  the  learned  judge  continues,— ''But, 
in  this  case,  there  is  nothing  but  verbal  evidence  that  a  land- 
lord has  said  that  he  would  be  satisfied  though  the  covenant 
should  be  broken,  which  it  indisputably  was  during  the 
whole  time  that  the  premises  remained  uninsured  according 
to  the  covenant ;  for,  the  waiver  by  acceptance  of  rent  could 
not  operate  beyond  Christmas,  up  to  which  period  that  rent 
was  accepted ;  and,  this  being  a  continuing  covenant,  a  sub- 

(»)  6  a  B.,  ftt  p.  961.  {*)  9  C.  <fe  P.,  706. 

(3)  6  Q.  B.,  at  p.  962.  (»)  2  R.  «fe  M.,  843. 
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sequent  breach  entitled  the  lessor  of  the  plaintiff  to  re-enter : 
Doe  d.  Flower  v.  Peck  (*)."  I  cannot  help  thinking  that  all 
that  was  intended  to  be  decided  in  that  case  was,  that,  though 
the  original  landlord  was  estopped,  the  present  landlord  was 
not.  I  think  it  important  that  the  decision  should  not  be 
supposed  to  go  further  than  it  really  does.  At  all  events,  it 
is  not  in  point  here. 
Keating,  J.,  concurred. 

liTile  discharged. 

Attorney  for  plaintiff :  H.  Samher^  for  F.  Burrow^  Col- 
lumptoUy  Devon. 

Attorneys  for  defendant :  Churchy  Sons  &  ClarJcCy  for  T. 
H.  Densham^  Bampton,  Devon. 

(»)  1  B,  <fe  Ad.,  428. 


See  9  Eng.  Rep.,  322  note. 

As  to  the  right  to  assign  and  under- 
let see  an  article,  7  Am.  Law  Review, 
240-263. 

It  is  essential  to  an  underletting  of 
demised  premises  that  it  be  of  a  part 
only  of  the  unexpired  term.  When  the 
transfer  is  of  the  whole  of  a  term,  the 
person  taking  is  an  assic^nee  and  not  an 
undertenant,  althougli  there  be  in  form 
an  underletting :  Bedford  v.  TerJiune^ 
80N.Y.,453. 

Where  a  lease  is  upon  condition  that 
the  term  shall  be  forfeited  in  case  the 
lessee  underlet  without  the  lessor's  as- 
sent, the  term  is  not  determined  until 
re-entry  by  the  landlord :  Shattuck  v. 
Lovejoy,  8  Gray,  204. 

If  a  lease  be  upon  cofadition  that  the 
lease  shall  not  be  assigned  without  the 
consent  of  the  landlord,  a  consent  by 
him  to  an  assignment  operates  as  a  dis- 
charge thereafter  of  the  covenant  and 
the  assignee  may  assign  without  such 
consent :  Siefke  v.  Keith,  31  How.,  383 ; 
Dumpar*s  Case,  4  Coke,  119  b. :  see  Da- 
kin  V.  Williams,  17  Wend.,  447,  affirm- 
ed 22  Wend.,  201 ;  Pennock  v.  Lyons, 
118  Mass,  92. 

The  receiving  of  rent,  by  a  lessor, 
after  acts  by  the  lessee  entitling  the 
lessor  to  declare  the  lease  forfeited,  if 
the  rent  was  accepted  with  a  knowledge 
of  those  acts  amounts  to  a  waiver  of  the 
forfeiture :  Clarke  v.  Cumminm,  5  Barb. , 
340;  Tuttlev,  Beun,  13  Mete,  275; 
Collins  V.  Cautes,  6  Gush.,  415. 

But  the  lessor  must  voluntarily  re- 
ceive the  rent.  A  payment  into  court 
by  the  lessee  without  acceptance  thereof 


by  the  lessor  is  not  a  waiver  :  Tole- 
man  v.  Portbury,  Law  Rep.,  6  Q.  B., 
245,  affirmed  in  Exch.  Cham.,  2  Eng. 
Rep.,  89. 

So  if  the  landlord  during  the  pen- 
dency of  a  suit  to  recover  the  land  on 
account  of  a  forfeiture  procure  the  ap- 
pointment of  a  receiver  of  the  rents  and 
profits  pending  the  litigation,  this  is 
not  a  waiver  of  the  forfeiture  :  Ireland 
v.  NicJwls,  37  How.  Prac.,  222. 

And  a  waiver  of  forfeiture  by  receiv- 
ing rent  must  be  with  knowledge  of  the 
forfeiture :  Doe  v.  Bisch,  4  Mees.  & 
Welsh.,  402;  Clarke  v.  Oummings,  5 
Barb.,  340. 

Merely  writing  the  lessee  unless  you 
pay  by  such  a  day  you  are  done  with 
the  land,  is  not  a  waiver :  Patchin  v. 
Lamborn,  31  Penn.  St.  R.,  314. 

So  where  a  tenant  by  failure  to  repair 
has  forfeited  his  rights,  giving  him  no- 
tice to  make  the  repairs,  will  not 
amount  to  a  waiver  of  the  forfeiture : 
Fevi,  V.  Perkins,  L.  R.,  2  Excheq.,  92 ; 
Gregory  v.  WUson,  9  Hare,  683. 

The  rule  that  acceptance  of  rent  may 
be  held  to  be  a  waiver,  is  one  of  inter- 
ent  and  may  be  rebutted  :  Maniee  v. 
Millar,  26  Barb.,  41 ;  Ireland  v.  Meh- 
ols,  2  Sweeney.  296. 

See  Bowman  v.  Foote,  29  Conn.,  331, 
1  Am.  Law  Reg.,  N.  S.,  352,  361  note. 

The  rule  only  applies  to  payment  of 
rent  which  becomes  due  after  the  for- 
feiture, or  to  payment  without  the  les- 
sor having  asserted  a  forfeiture :  Hunter 
V.  Ousterhoudt,  11  Barb.,  83 ;  Bouman 
V.  Foote,  29  Conn. ,  331, 1  Am.  Law  Reg., 
N.  S.,352,  361  note. 
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The  landlord  may  even  accept  the 
rent  without  waiving  such  right  if 
when  receiving  the  rent  he  expressly 
reserves  his  rights  under  the  forfeiture: 
KetnbaU  v.  Rawland,  6  Gray,  224. 

Where  the  lessee  covenants  not  to 
use  the  premises  leased  for  any  except 
certain  purposes,  an  assignee  of  the 
lessee  who  took  the  assignment  with 
the  lessor's  assent,  will  be  restrained 
from  using  the  premises  for  anv  pro- 
hibited purpose,  even  though  the  as-' 
signee  did  not,  at  the  time  of  taking  the 
assignment,  in  fact  know  of  the  con- 
ditions: Bodge  v.  Lambert,  2  Bosw., 
570  ;  Moak's  Van  Santvoord's  PL,  364  ; 
Parker  v.  Whyte,  1  Hemming  &  Miller, 
167. 

A  court  of  equity  may  relieve  a  ten- 
ant from  a  forfeiture  of  the  lease  if  the 
forfeiture  was  through  inadvertence, 
accident  or  mistake,  on  such  terms  as 
may  be  just :  GUes  v.  Austin,  88  N.  Y. 
Superior  Court  Rep.,  215,  affirmed  by 
Court  of  Appeals,  Sept.  21,  1875  ;  2 
Story's  Eq.  Jur.,  §g  1314-1326 ;  Rector, 
etc,,  V.  Miggins,  48  N.  Y.,  532;  Oar- 
ner  v.  Hannah,  6  Duer,  262  ;  Smith's 
Man.  Eq.,  1st  Am.  ed.,  368  ;  Bispham's 
Eq.,  §§  178-181;  Willard's  Eq.,  Pot- 
ter's ed.,  56. 

But  not  where  there  is  wilful,  volun- 
tary, gross,  or  inexcusable  neglect : 
GHe9  V.  Austin,  34  N.  Y.  Superibr 
Court  Rep.,  171,  Id.,  540  ;  Be  Scarlett  v. 
Ben7iett,  9  Mod.,  22 ;  Eaton  v.  Lyons, 
3  Ves.,  690,  692-3;  Bra^Hdge  v.  Buck- 
ley, 2  Price,  200  ;  Bolf  v.  Harris,  2 
Price,  206  note  ;  Reynolds  v.  Pitt,  2 
Price,  242  note,  19  Vesey,  134  ;  HUl  v. 
'Barclay,  18  Ves.,  56;  Livingston  v. 
Tompkins,  4  Johns.  Chy.,  421  ;  Bax- 
ter v.  Lansing,  7  Paige,  850,  Bisp- 
ham's Eq.,  §  181. 

On  the  second  trial  of  O^es  v.  Aitstin 
(38  Superior  Court  Rep.,  215)  the  court 
found  the  neglect  was  excusable,  so  that 
the  case  was  determined  on  diiferent 
facts.  We  do  not,  however,  under- 
stand the  court  on  the  second  appeal  to 
liave  shaken  the  lato  laid  down  on  the 
first. 

The  cases  of  Sanders  v.  Pope,  12 
Vesey,  282,  and  Bavis  v.  West,  12  Ve- 
sey, 474,  are  qualified  and  substantially 
overruled  in  HUl  v.  Barclay,  18  Ves., 
56,  and  Brac^ridge  v.  Buckley,  2  Price, 
200. 

Relief  in  such  cases  is,  however,  con- 
fined to  cases  of  covenant  for  the  pay- 

12  Eng.  Rep.  53 


ment  of  money  where  the  amount  can 
be  unquestionably  fixed,  and  not  to 
covenants  to  keep  insured,  etc. :  HiU  v. 
Ba/rday,  18  Ves.,  55  ;  WhUe  v.  Warner, 
2  Mer.,  459;  Green  v.  Bridges,  4  Si- 
mons, 96 ;  Gregory  v.  Wilson,  9  Hare, 
683,  689  ;  Wadman  v.  Galcraft,  10  Ve- 
sey, 66 ;  Livingston  v.  Tompkins,  4 
Johns.  Chy.,  431;  Smith's  Man.  Eq. 
(1st  Am.  ed.),  368. 

Neglect  or  default  may  be  wilful, 
though  it  may  have  been  unintentional, 
and  have  arisen  from  forgetf ulness  : 
miioU  V.  Turner,  13  Simons,  477  ;  Ea- 
ton V.  Lyons,  3  Ves.,  692;  Rolf  v. 
Harris,  2  Price,  206 ;  Gregory  v.  Wil- 
son, 9  Hare,  689. 

So  the  fact  that  the  covenantor  has 
eiftployed  others  to  perform  the  act  is 
not  a  ground  for  relief  if  such  agent 
has  been  negligent :  Nolkes  v.  Gibbon,  3 
Drewry,  681, 692  ;  see  also  HiU  v.  Ha/r- 
ris,  42  Georgia,  412. 

Ordinarily  a  court  of  equity  will 
not  relieve  a  mortgagor  from  the  opera- 
tion of  a  condition  in  a  mortgage,  that 
upon  failure  to  pay  any  part  of  the 
principal  or  interest  the  entirefinterest 
shall  become  due  :  Valentine  v.  Van 
Wagener,  37  Barb.,  60,  23  How.  Prac, 
400 ;  Ferris  V.  Ferris,  28  Barb.,  29,  16 
How.  Pr.,  102 ;  Bmight  v.  Webster,  32 
Barb.,  47,  10  Abb.  Prac,  128  ;  T/iomp- 
son  V.  Hudson,  L.  R.,  4  H.  L.,  1;  L.  R., 
6  Chy.  App.,  320,  2  Id.,  255. 

Otherwise  if  the  mortgagee  have 
been  guilty  of  any  trick  or  oppressive 
conduct :  Ferris  v.  Ferris,  28  Barb,  29, 
16  How.  Prac,  103  ;  Western  Bank  v. 
Sherwood,  29  Barb.,  383  ;  Broderick  v. 
Smith,  26  Barb.,  539,  15  How.  Prac, 
434. 

If  there  be  in  fact  a  breach  which, 
under  the  rules  of  equity  wUl  not  be 
relieved  from,  the  smallness  of  the 
damages  is  no  ground  for  relief  :  At- 
kyns  V.  Kinnier,  4  Excheq.,  776,  783  ; 
HiU  V.  Barclay,  18  Ves.,  63. 

Nor  is  the  hardship  of  the  case. 

In  Be  Scarlett  v.  Bennett,  9  Modern, 
22,  Mr.  Lutwyche  argued  for  the  plain- 
tiff that  it  was  hard  for  his  client  to 
loose  his  lease  when  he  was  willing  to 
make  compensation.  The  Master  of 
the  RoUs  said :  "  It  is  owing  to  his 
covenant,  and  to  a  wilful,  voluntary 
breach  thereof,  against  which  the  court 
cannot  relieve." 

In  White  v.  Warner,  2  Merivale,  459, 
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the  complainant  had  expended  £3,000  a  large  manufacturing  business  would 

upon  the  premises.  be  destroyed  bj  the  injunction. 

In  Qreen  v.  Bridges,  4  Simons,  96,  In  Oregory  v.  WUsotiy  10  Enc^.  Law 

the  lessee  had  expended  a  large  mim  on  and  £q.,  134,  the  complainant  had  ex- 

the  premises.  pended  £4,000  on  the  premises.    In  all 

In  EUioU  y.  TurntTy  18  Simons,  477,  these  cases  relief  was  refused. 


[Law  Reports,  10  Common  Pleas,  864.]  • 

Feb.  12,  1876. 
[IN  THE  EXCHEQUER  CHAMBER.] 

354]  *CoLE  and  Another  v.  The  North  Western  Bank.' 

Factors  Ada — Agent  "irUrusted  unth  the  Possession  of  Goods,**  within  6  <fc  6  Viet.  e.  89 — 
Agent  a  Broker  and  also  a  Warehouse-keeper,  and  Goods  delivered  to  him  in  the  latter 
Capadty. 

A  warehouse-keeper  who  has  goods  deposited  with  him  as  such  is  not  "  an  agent 
intrusted  with  the  possession "  of  them,  within  the  Factors  Act,  5  <&  6  Vict  c  89,  al- 
though he  be  also  a  broker,  and  is  usually  employed  to  sell  the  goods,  but  always 
upon  specific  instructions  for  that  purpose  received  from  the  principal 

One  Slee  carried  on  the  business  of  a  sheep's  wool  broker  in  Liverpool,  and  aL«o 
that  of«  a  warehouse-keeper.  In  his  capacity  of  warehouse-keeper  he  was  in  the 
habit  of  receiving  from  the  plaintiffs,  merchants  in  London,  bills  of  lading  for  sheep's 
wool  and  goats'  wool  to  arrive  in  Liverpool,  which  when  landed  was  deposited  in 
his  warehouses,  under  directions  to  send  the  plaintiffs  a  report  and  valuation,  but  he 
was  not  authorized  to  sell  without  specific  instructions.  The  sheep's  wool  so  depos- 
ited witli  him  was  usually  sold  by  Slee,  and  the  proceeds  received  by  him  for  the 
plaintiffs.    The  goats'  wool  Slee  never  sold,  he  not  being  a  goats'  wool  broker. 

Having  wools  of  the  plaintiffs  of  both  descriptions  in  his  warehouse,  but  not  hav- 
ing received  any  instructions  as  to  the  sale  of  either,  Slee  professed  to  pledge  the 
.  whole  with  the  defendants,  bankers  in  Liverpool,  by  a  letter  in  which  he  undertook 
to  hold  them  as  trustee  for  the  defendants,  to  secure  the  sum  advanced : 

Held,  by  the  Exchequer  Chamber, — ^afiSrming  the  iudgment  of  the  Court  of  Com- 
mon Pleas, — ^that  Slee  was  not,  as  to  any  of  the  wools  so  agreed  to  be  pledged,  *'  an 
agent  intrusted  with  the  possession,"  within  the  Factors  Act,  6  <&  6  Vict.  c.  39.  ^ 

Per  Blackburn,  J. :  The  intention  of  the  Factors  Act,  6  (fe  6  Vict  c.  39,  was,  that, 
where  a  third  person  has  intrusted  goods  or  the  documents  of  title  to  goods  to  an 
agent  who  in  the  course  of  such  agency  sells  or  pledges  them,  he  should  be  deemed 
by  that  act  to  have  misled  any  one  who  bona  fide  deals  witli  the  agent,  and  makes  a 
purchase  from  or  an  advance  to  him  without  notice  that  he  was  not  authorized  to  sell 
the  goods  or  to  procure  the  advance. 

Per  Bramwell,  B. :  The  statute  was  meant  to  apply  to  those  cases  where  one  per- 
son has  given  an  apparent  authority  to  another,  and  a  third  person  has  dealt  with 
that  other  in  the  belief  that  the  authority  really  e.xisted. 

Error  upon  a  judgment  of  the  Court  of  Common  Pleas 
for  the  plaintiffs  on  a  special  case :  Law  Rep.,  9  C.  P.  470  ; 
lOEng.  Rep.,  249. 

Feb.  4.  Benjamin^  Q.C.,  (-B.  O.  Williams^  Q.C.,  and 
Oorsi,  with  him),  for  the  defendants,  contended  that  an 
agent  intrusted  with  the  possession  of  goods,  and  having  an 

(^)  Affirming  10  Eng.  Rep.,  249. 
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ostensible  authority  to  deal  *with  them  as  owner,  [355 
might,  even  at  common  law,  and  independently  of  the  Fac- 
tors Acts,  confer  a  good  title  upon  a  vendee  or  pledgee, — 
Pickeiing  v.  Busk  (*) ;  that  the  fair  inference  from  the  facts 
stated  in  the  special  case  was,  that  Slee  was  intrusted  with  the 
wools  in  question  as  a  wool-broker,  and  not  as  a  mere  ware- 
house-keeper (the  making  of  a  valuation  and  report  being 
no  part  of  the  duty  of  a  warehouse-keeper),  and,  though 
his  principals  reserved  to  themselves  the  right  to  dispose  of 
them  themselves,  still  it  was  his  usual  course  of  business  to 
sell  the  sheep's  wool  at  all  events  and  to  receive  the  pro- 
ceeds,  and  therefore  he  appeared  to  the  world  as  the  con- 
signee and  owner  of  the  wools,  notwithstanding  any  secret 
orders  to  await  instructions  as  to  the  disposal  of  them  ;  and 
that,  at  all  events,  he  was  an  agent  ''intrusted  with  the  pos- 
session" of  the  wools,  within  the  Factors  Acts,  5  &  6  Vict, 
c.  39 ;  for,  that,  if  one  who  ordinarily  sells  as  agent  is  in- 
trusted with  the  possession  of  goods  for  any  purpose,  he 
would  have  authority  to  pledge  them,  and  his  principals 
would  be  bound  by  his  act.  And,  after  an  elabor^ite  review, 
of  the  general  policy  of  the  earlier  Factors  Acts,  4  Geo.  4, 
c,  83,  and  6  Geo.  4,  c.  94,  and  of  the  progressive  changes  from 
time  to  time  effected  in  the  law  witn  regard  to  the  relations 
between  principal  and  factor,  and  a  criticism  of  the  various 
decisions  which  led  to  those  changes,  he  submitted  that  the 
only  inference  that  could  reasonablv  be  di^wn  from  the 
statements  in  the  case  was,  that  Slee' s  position  was  such  at 
the  time  of  the  pledge  made  by  the  letter  of  the  5th  of  April, 
1872,  as  to  make  such  pledge  valid  as  against  his  principals, 
the  plaintiffs.  He  referred  to  Phillips  v.  Hvih  C) ;  Hatfield  . 
V.  PJiillips  {*)  ]  Monk  Y.Whittenbury{^)\  Fuentes  v.  Mon- 
tis (*) ;  Baines  v.  Sioainson  (") ;  Lamb  v.  Attenborough  (') ; 
Namilshaw  v.  Brownrigg  (') ;  relying  especially  upon  the 
judgment  of  Lord  Westbur;^^  in  the  case  of  Vickei's  y. 
Hertz  (").  As  to  the  second  point  argued  in  the  court  below, 
viz.,  that,  at  the  time  of  the  pledge  Slee  had  not  *pos-  [356 
session  of  all  the  wools,  Langton  v.  Waring  (")  and  PortaXes 
V.  Tetley  (")  were  cited. 

Feb.  5.     Her  Schelly  Q.  C.  ( TT.   O.  Harrison  with  him), 
contra,  contended  that  an  agent  had  no  authority  at  com- 

(>)  15  East,  38.  f)  1  B.  A  S.,  831;  81  L.  J.  (aB.),  41. 

CO  6  M.  <fe  W.,  672.  (8)  2  De  G.,  M.  A  G.,  441;  21  L.  J. 

(»)  9  M.  &  W..  647 ;  12  01.  &  F.,  848.  (Ch.),  908. 

(*)  2  B.  A  Ad.,  484.  (»)  Law  Rep.,  2  H.  L.,  Sc,  113. 

•    (&)  Law  Rep.,  8  C.  P.,  268 ;  Law  Rep.,  (»»)  18  C.  B.  (N.S.),  316. 

4  C.  P..  93.  (")  Law  Rep.,  6  Eq.,  140. 

(•)  4  B.  A  S.,  270 ;  82  L.  J.  (Q.B.),  281. 
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mon  law  to  bind  the  property  of  his  principal  by  a  pledge  ; 
that  the  present  case  was  neither  within  the  miscnief  nor  the 
words  of  the  Factors  Acts  ;  that  the  defendants  were  not  in- 
duced to  advance  the  money  upon  the  faith  of  Slee's  pos- 
session or  ostensible  ownership  of  the  goods,  but  acted  upon 
his  representation-that  he  had  them  in  his  hands ;  that  the 
fact  of  the  wools  having  been  deposited  with  Slee  as  a  ware- 
houseman did  not  give  him  authority  under  5  &  6  Vict, 
c.  39  to  bind  his  principals  by  a  pledge  of  them ;  that,  to 
give  him  such  authority,  it  must  appear  that  he  was  in- 
trusted with  the  possession  of  the  goods  as  agent  for  sale, 
or  at  least  that  it  was  the  course  of  his  buisness  as  such 
agent  to  sell ;  thtt  the  slightest  inquiry  on  the  part  of  the 
defendants  would  have  disclosed  the  limited  authority  un- 
der which  Slee  held  the  wools ;  that  the  transaction  of  the  5th 
of  April,  1872,  did  not  amount  to  a  pledge,  but  at  the  most 
to  a  mere  contract  or  agreement  to  pledge,  which  might  have 
been  defeated  by  the  principals  getting  back  their  goods  be- 
fore the  transaction  was  complete ;  that  the  defendants  could 
gain  no  title  as  against  the  plaintiffs  by  their  wrongful  act 
in  forcibly  possessing  themselves  of  the  wools  in  the  manner 
disclosed  by  the  case ;  that,  as  to  the  goats'  wool,  Slee  was 
clearly  never  intrusted  with  them  as  broker  at  all ;  and  that, 
as  to  the  114  bales  of  sheep's  wool  ex  Grecian,  they  could 
not  be  the  subject  of  a  pledge  by  Slee,  inasmuch  as  they 
were  not  in  his'  hands  at  trie  time,  and  he  did  not  profess  to 
pledge  the  bills  of  lading,  which  were.  He  cited  and  com- 
mented upon  the  provisions  of  the  Factors  Acts,  and  also 
the  following  authorities,  Wilkinson  v.  Kingi^) ;  Pickering 
V.  Busk  (*) ;  Monk  v.  WJiittenbury  (*) ;  Baines  v.  Swain- 
son  (*) ;  Fuentes  v.  MoTiiis  (*) ;  and  contended  that  the  dictum 
357]  of  Lord  Westbury  in  Vickers  v.  Hertz  {^)  was  *founded 
upon  a  mistaken  notion  of  the  effect  of  the  judgment  of 
willes,  J.,  in  the  last  mentioned  case. 

Benjamin^  Q.  C,  in  reply,  referred  to  jKg^groTi^  v.  Burton^), 

Cur.  ddv.  7)ult 

Feb.  12.  Blackburn,  J. :  This  is  a  special  case  on  which 
the  Court  of  Common  Pleas  gave  judgment  for  the  plaintiffs 
for  the  sum  of  £6,661  Is.  Id.  The  defendants  brought  error 
on  that  judgment,  and  the  case  was  argued  in  the  Excheq- 
uer Chamber  on  the  4th  and  5th  of  February  last,  by  Mr. 
Benjamin  for  the  defendants  (the  plaintiffs  in  error)  and  Mr. 

(»)  2  Camp.,  835.  C)  Law  Rep.,  2  C.  P.,  268 ;  4  C.  P.,  93. 

(<)  15  East,  38.  («)  Law  Rep.,  2  U.  L.,  Sc,  118. 

(»)  2  B.  <fe  Ad.,  484.  (')  26  L.  J.  (Ex.),  342. 

(^)  4  B.  ck  S.,  270;  32  L.  J.  (Q.B.),  281. 
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Herschell  for  the  plaintiffs  (the  defendants  in  error),  before 
my  Brothers  Brainwell,  Mellor,  Lush,  Cleasby,  Pollock, 
and  Amphlett  and  myself,  when  we  took  time  to  consider. 

The  case  was  stated  without  pleadings.  It  did  not  as 
orignally  drawn  give  express  power  to  the  court  to  draw  in- 
ferences of  fact :  but,  on  that  being  pointed  out  during  the 
argument,  it  was  agreed  that  it  was  so  intended,  and  that, 
if  necessary,  an  amendment  should  be  made,  to  give  that 
power. 

The  plaintiffs,  merchants  in  London,  were  the  owners  of 
two  parcels  of  sheep's  wool,  and  two  parcels  of  mohair  or 
goats'  wool.  All  four  parcels  were  received  for  the  plain- 
tiffs by  one  Slee,  a  warenouseman  and  sheep's  wool  broker 
at  Liverpool,  and  were  by  him  deposited  in  his  warehouse 
at  Liverpool.  From  thence  they  were  taken  on  the  13th  of 
April,  1872,  by  the  defendants,  who  claimed  right  so  to  do 
under  a  contract  made  by  Slee  on  the  5th  of  April,  1872,  by 
which  he  pledged,  or  agreed  to  pledge,  the  whole  four  par- 
cels to  the  defendants  for  £7,000  then  advanced  to  him  by 
the  defendants  oil  that  security. 

At  the  time  when  this  contract  was  made,  the  two  parcels 
of  goats'  wool  and  one  of  the  parcels  of  sheep's  wool  were 
in  Slee's  warehouse.  The  other  parcel  of  sheep's  wool  was 
still  on  board  the  vessel  (the  Grecian)  bv  which  it  had  come : 
but  Slee  held  the  bill  of  lading,  which  nad  been  sent  to  him 
by  the  plaintiffs  to  enable  him  to  land  and  deposit  the  wool 
in  his  warehouse ;  and  (after  the  making  of  the  contract  of 
the  5th  of  April)  on  the  9th  of  April  this  sheep's  wool  also 
was  actually  deposited  in  the  warehouse. 

*Slee  absconded  with  tl^e  £7,000  thus  obtained,  and  [358 
then  the  defendants,  having  notice  that  Slee  had  committed 
this  act  of  bankruptcy,  but  not  having  any  further  notice 
that  he  had  not  been  so  intrusted,  with  the  possession  of  the 
goods  as  to  be  able  to  pledge  them,  took  forcible  possession 
of  the  whole  goods  against  the  will  of  Slee's  clerks. 

The  great  question  was  whether  Slee  was,  under  the  cir- 
cumstances, so  intrusted  with  the  possession  of  the  goods  as 
to  have  been  able  on  the  5th  of  April  (supposing  he  had 
then  delivered  actual  possession  to  the  defendants)  to  make 
a  pledge  to  the  defendants  good  against  the  plaintiffs.  As 
to  this,  there  is  a  distinction  between  the  sheep's  wool  and 
the  goats'  wool ;  for,  Slee  never  sold  goats'  wool  at  all,  and 
was  clearly  intrusted  with  the  goats'  wool  as  warehouseman, 
and  as  warehouseman  only.  But  he  did  sell  sheep's  wool 
as  a  broker. 

A  broker,  who,  without  boing  intrusted  with  the  goods, 
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makes  a  contract  between  two  principals,  has  no  opportu- 
nity to  pledge  the  goods  at  all.  But  we  know  (though  it  is 
not  stated  in  the  case)  that  brokers  often- are  capitalists  who 
make  advances  on  the  goods  and  have  them  transferred  into 
their  names  as  a  security  for  such  advances.  And  some- 
times, especially  where  the  principal  is  resident  at  a  dis- 
tance, the  goods  are  transferred  into  the  broker's  name  for 
the  purpose  of  facilitating  a  sale  by  him,  although  there  has 
been  no  advance  made  by  him  upon  them.  The  agent  thus 
intrusted  is  something  more  than  a  mere  broker. 

A  pledge  by  a  person  thus  intrusted  with  the  possession 
of  goods  as  broker  would  no  doubt  be  good.  And  if,  as  is 
sometimes  the  case,  the  broker  had  warehouses  of  his  own 
in  which  the  goods  so  intrusted  to  him  were  stored,  they 
would  be  equally  in  his  possession  as  broker  as  if  they  had 
been  stored  in  the  warehouse  of  another  in  his  name.  But 
we  are  all  agreed  that  we  must  understand  from  the  state- 
ment in  the  case  that  Slee  had  not  warehouses  as  merely 
ancillary  to  his  business  as  broker,  but  that  he  carried  on 
two  distinct  and  independent  businesses,  the  one  being  that 
of  a  warehouseman,  the  other  that  of  a  sheep's  wool  broker : 
and  this  raises  the  first  (luestion  of  fact,  viz.,  whether  the 

foods  in  question  were  intrusted  to  him  merely  as  ware- 
ouseman,  or  also  as  broker. 
359]  *It  is  stated  in  the  case  that  the  bills  of  lading  of 
the  plaintiJBfs'  wool  (whether  goats'  wool  or  sheep's  wool) 
were  in  the  ordinary  course  of  business  sent  down  to  Slee 
for  the  purpose  of  his  receiving  the  wool  from  the  ship  and 
warehousing  it.  Slee,  after  the  wool  had  been  so  received 
and  warehoused,  sent  up  a  report  and  valuation  thereon, 
and  then  awaited  the  plaintiffs'  further  instructions  as  to 
disposal.  Two  sample  letters  are  set  out  in  the  Appendix, 
one  relating  to  goats'  wool,  the  other  to  sheep's  wool ;  and 
they  bear  out  the  statement  in  the  case  that  both  kinds  of 
wool  were  treated  in  exactly  the  same  way. 

But  there  is  the  further  statement  that,  ''  as  to  the  sheep's 
wool,  Slee  had  no  general  authority  from  the  plaintiffs  to 
sell,  but  always  awaited  instructions,  and  acted  only  under 
specific  authority  given  to  him  from  time  to  time  in  each  case ; 
and,  when  such  last-mentioned  sales  were  effected,  Slee  re- 
ceived the  proceeds." 

We  draw  the  inference  of  fact  that,  as  between  the  plain- 
tiffs and  Slee,  Slee  was  intrusted  with  the  sheep's  wool  and 
goats'  wool  alike,  solely  for  the  purpose  of  warehousing 
them.  But,  as  it  api^^ars  that  he  was  sometimes  authorized 
by  the  plaintiffs  to  sell  and  receive  payment  for  sheep's  wool 
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deposited  in  his  warehouse,  the  question  arises  whether  he 
could  make  to  the  defendants  a  good  pledge  of  any  wool 
(either  goats'  wool  and  sheep's  wool,  oroi  sheep's  wool  only, 
or  of  neither),  deposited  by  the  plaintiffs  in  ms  warehouse, 
though  not  intended  to  be  sold. 

The  Court  of  Common  Pleas  decided  that  the  pledge  (even 
supposing  it  to  have  been  executed  by  delivery  on*  the 
5th  of  April)  would  not  have  been  good  either  as  to  the 
sheep's  wool  or  the  goats'  wool:  and  we  are  of  opinion 
that  they  were  right,  and  that  their  judgment  should  be 
affirmed. 

This  renders  it  unnecessary  for  us  to  express  any  opinion 
on  two  subsidiary  points  raised  by  Mr.  Herschell, — first,  that 
the  taking  forcible  and  (as  he  argued)  wrongful  possession 
on  the  13tn  of  April  could  not  better  the  defendants'  position, 
who  therefore  remained  in  the  position  (provided  for  in  the 
4th  section  of  5  &  6  Vict,  c.  39)  of  a  person  who  has  made  a 
contract  for  a  pledge  with  an  agent,  but  has  not  actually 
received  the  goods  contracted  to  be  pledged, — ^and,  secondly, 
as  to  the  parcel  per  Grecian,  *that  Slee  on  the  5th  of  [3dO 
April,  when  the  contract  was  made,  was  not  in  possession  of 
these  wools,  though  he  had  the  bill  of  lading  under  which  he 
subsequently  obtained  them.  We  merely  mention  these  two 
points,  to  show  that  we  have  not  overlooked  them ;  but  ex- 
press no  opinion  on  either. 

The  decision  of  this  case  depends,  in  our  opinion,  entirely 
on  the  true  construction  of  the  last  of  the  Factors  Acts,  5  &  6 
Vict.,  c.  39,  which  was  passed  to  amend  and  extend  the  ear- 
lier Factors  Acts,  4  Geo.  4,  c.  83,  and  6  Geo.  4,  c.  94.  We 
think,  however,  that,  in  order  to  understand  5  &  6  Vict., 
c.  39,  it  is  necessaiy  to  consider  what  was  the  common  law 
before  any  legislation  on  the  subject,  what  were  the  provis- 
ions of  the  two  earlier  acts,  and  what  had  been  the  judicial 
decisions  upon  them. 

The  amount  at  stake  in  the  present  action  is  large,  and 
renders  our  decision  of  importance  to  the  parties.  But  the 
general  importance  of  the  question  as  regards  the  commerce 
of  this  country  is  even  greater.  It  was  for  this  reason,  and 
not  from  any  doubt  as  to  what  the  decision  should  be,  that 
the  court  took  time  to  consider  their  judgment.  And  for 
the  same  reason  we  now  proceed  to  give  our  reasons  at  some 
length. 

The  4th  edit,  of  Abbott  on  Shipping  was  published  before 
the  passing  of  either  of  the  Factoi's  Acts.  The  5th  edit.,  the 
last  published  in  the  lifetime  of  the  author,  was  published 
before  the  passing  of  5  &  6  Vict.,  c.  39:    but  it  contains  a 
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valuable  abstract  of  the  two  earlier  Factors  Acts,  indicating 
what  Lord  Tenterden  thought  was  their  effect.  The  passage 
containing  his  opinion  has  been  suppressed  in  the  sixth  and 
subsequent  editions  of  Abbott  on  Snipping.  The  5th  edition, 
in  which  alone  it  is  to  be  found,  is  now  out  of  print :  it  is 
worth  while,  therefore,  to  quote  the  whole  passage  at  length : 
it  wHl  be  found  in  part  3,  ch.  9,  s.  16,  p.  381 : 

"Lastly,  we  are  to  consider  by  what  acts  the  right  of  the 
consignor  may  be  taken  away  before  the  end  of  the  transit. 
Since  the  publication  of  the  former  editions  of  this  book, 
this  subject  has  received  the  attention  of  the  Legislature, 
and  acts  of  Parliament  have  passed  (*)  by  which  the  mat- 
ter will  in  many  cases  be  governed  in  future.  The  legis- 
361]  lative  enactments  are  in  part  ^confirmatory  of  the 
common  law,  and  in  part  important  alterations  of  it.  The 
following  abstract  of  tnem  will,  it  is  hoped,  be  found  correct 
and  useful. 

''The  person  in  whose  name  goods  are  shipped  is  to  be 
deemed  the  true  owner  thereof,  so  far  as  to  entitle  the  con- 
signee to  a  lien  thereon  in  respect  6t  any  money  or  negotia- 
ble security  advanced  by  him  to  such  person,  or  received  by 
such  person  to  his  use,  it  he  has  not  notice  by  the  bill  of  lad- 
ing or  otherwise,  at  or  before  the  advance  or  receipt,  that 
such  person  is  not  the  actual  and  bona  fide  owner  of  the 
goods ;  and  such  person  shall  be  taken  for  the  purposes  of 
the  act  to  have  been  intrusted  with  the  goods  for  tne  pur- 
pose of  consignment  or  of  sale,  unless  the  contrary  be  made 
to  appear  (*).  So,  also,  a  person  intrusted  with  and  in  pos- 
session of  a  bill  of  lading,  or  of  any  of  the  warrants,  certifi- 
cates, or  orders  mentioned  in  the  act,  is  to  be  deemed  the 
true  owner  of  the  goods  described  therein,  so  far  as  to  give 
validity  to  anjr  contract  or  agreement  made  by  him  for  the 
sale  or  disposition  of  the  goods  or  the  deposit  or  pledge 
thereof,  if  the  buyer,  disponer,  or  pawnee  has  not  notice,  by 
the.document  or  otherwise,  that  such  person  is  not  the  actual 
and  hona  fixle  owner  of  the  goods  (').  But,  if  such  person 
deposit  or  pledge  the  goods  as  -security  for  a  pre-existing 
debt  or  demand,  he  who  so  takes  the  deposit  or  pledge  witli- 
out  notice  shall  acquire  such  right,  title,  or  interest,  and  no 
further  or  other,  than  was  possessed  by  the  person  making 
the  deposit  or  pledge  (*).  And,  further,  any  person  may 
contract  for  the  purchase  of  goods  with  any  a«;ent  intrusted 
with  the  goods,  or  to  whom  they  may  be  consigned,  and  re- 
ceive and  pay  for  the  same  to  the  agent,  notwithstanding  he 

(»)  4  Goo.4,  c.  85,  and  6  Geo.  4.  e.  94.  (»)  0  Geo.  4,  c.  94,  s.  2. 

(*)  6  (Jeo.  4,  c.  94,  s.  1.  (*)  6  ,Geo.  4,  c.  94,  s.  3. 
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shall  have  notice  that  the  partv  with  whom  lie  contracts  is 
an  agent,  if  such  contract  and  payment  be  made  in  the 
ordinary  and  nsual  course  of  business,  and  he  has  not  at  the 
time  of  the  contract  or  payment  notice  that  the  agent  is  not 
authorized  to  sell  or  to  receive  the  price  Q.  Also,  any 
person  may  accept  any  goods,  or  any  sucn  document  as 
aforesaid,  on  deposit  or  pledge  from  any  factor  or  agent, 
notwithstanding  he  shall  have  notice  that  the  party  is  a 
factor  or  agent ;  but,  in  such  case,  he  shall  acquire  such 
right,  title,  or  interest,  and  no  further  *or  other  than  [362 
was  possessed  by  th6  factor  or  agent  at  the  time  of  the  de- 
posit or  pledge  (). 

*'It  is,  however,  provided  that  the  act  shall  not  prevent  the 
true  owner  of  the  goods  from  recovering  them  from  his  factor 
or  agent  before  a  sale,  deposit,  or  pledge,  or  from  the  as- 
signees of  such  factor  or  agent,  in  the  event  of  his  bank- 
ruptcy ;  nor  from  the  buyer  the  price  of  the  goods,  subject 
to  any  right  of  set-off  on  the  part  of  the  buyer  against  the 
factor  or  agent ;  nor  from  recovering  the  goods  deposited  or 
pledged,  upon  repayment  of  the  money  or  restoration  of  the 
negotiable  instrument  advanced  on  the  security  thereof  to 
the  factor  or  agent:  and  upon  payment  of  such  further 
money  or  restoration  of  such  other  negotiable  instrument 
(if  any)  as  may  have  been  advanced  by  the  factor  or  agent 
to  the  owner,  or  on  payment  of  money  equal  to  the  amount 
of  such  instrument ;  nor  from  recovering  from  any  person 
any  balance  remaining  in  his  hands  as  the  produce  of  a 
sale  of  the  goods  after  deducting  the  money  or  nego- 
tiable instrument  advanced  on  the  security  thereof.  And, 
in  the  case  of  the  bankruptcy  of  the  factor  or  agent,  the 
owner  of  the  goods  so  pledged  and  redeemed  shall  be  held 
to  have  discharged  pro  tanto  his  debt  to  the  estate  of  the 
bankrupt  ('). 

"  I  am  not  aware  that  any  case  has  hitherto  been  decided 
upon  the  construction  of  these  enactments.  They  appear, 
as  I  have  before  observed,  to  be  partly  a  confirmation  and 
partly  an  alteration  of  the  law  ;  and,  as  a  knowledge  of  the 
former  state  of  the  law  is  often  very  useful,  even  after  an  al- 
teration has  been  made,  it  has  been  thought  advisable  to  re- 
tain the  contents  of  the  last  edition  on  this  subject,  with  a 
reference  to  some  subsequent  decisions." 

We  agree  with  Lord  Tenterden  in  thinking  that  these  acts 
were  partly  a  confirmation  and  partly  an  alteration  of  the 

(')  6  Goo.  4,  c.  94,  8.  4.  {^)  6  Geo.  4,  c.  94,  8.  6. 

(')  (>  (k*o.  4,  c.  94,  B.  5. 

12ENG.  liKi>.  54 
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law,  and  that,  to  understand  them,  it  is  necessary  to  see  what 
the  law  was  before  they  were  passed. 

At  common  law,  a  person  in  possession  of  goods  could  not 
confer  on  another,  either  by  sale  or  by  pledge,  any  better 
title  to  the  goods  than  he  himself  had.  To  this  general  rule 
there  was  an  exception  of  sales  in  market  overt,  and  an  ap- 

Sarent  excej)tion  where  the  person  in  possession  had  a  title 
63]  defeasible  on  account  of  *fraud.  But  the  general  rule 
was  that,  to  make  either  a  sale  or  a  pledge  valid  against  the 
owner  of  the  goods  sold  or  pledged,  it  must  be  shown  that 
the  seller  or  pledger  had  authoritv  from  the  owner  to  sell  or 
pledge  as  the  case  might  be.  If  the  owner  of  the  goods  had 
so  acted  as  to  clothe  the  seller  or  pledger  with  apparent  au- 
thoritjr  to  sell  or  pledge,  he  was  at  common  law  precluded, 
as  against  those  who  were  induced  bona  fide  to  act  on  the 
faith  of  that  apparent  authoritv,  from  denying  that  he  had 
given  such  an  authority,  and  the  result  as  to  them  was  the 
same  as  if  he  had  really  given  it.  But  there  was  no  such 
preclusion  as  against  those  who  had  notice  that  the  real  au- 
thority was  limited. 

And  the  possession  of  bills  of  lading  or  other  documents 
of  title  to  goods  did  not  at  common  law  confer  on  the  holder 
of  them  any  greater  power  than  the  possession  of  the  goods 
themselves.  The  transfer  of  a  bill  of  lading  for  goods  in 
transitu  had  the  same  effect  in  defeating  the  unpaid  vendor's 
right  to  stop  in  transitu  that  an  actual  delivery  of  the  goods 
themselves  under  the  same  circumstances  would  have  had. 
But  the  transfer  of  the  document  of  title  by  means  of  which 
actual  possession  of  the  goods  could  be  obtained,  had  no 
greater  effect  at  common  law  than  the  transfer  of  the  actual 
possession. 

Lord  Tenterden  thus  states  the  law('):  "If  the  goods 
were  sent  to  the  consi^ee  as  a  factor,  it  was  thought  that 
his  possession  of  the  bill  of  lading  could  not  in  reason  give 
him  any  greater  power  over  the  goods  before  their  arrival 
than  his  actual  possession  of  them  afterwards  would  do: 
and  as,  in  the  case  of  actual  possession,  although  a  factor 
might  sell  the  goods  and  thereoy  bind  his  principal  becaust^ 
his  emplovment  and  authority  are  to  sell,  but  could  not 
pawn  or  pledge  them  because  he  is  not  by  his  employment 
authorized  so  to  do,  so,  before  the  arrival  of  the  goods,  it 
was  held  that  he  could  not  divest  the  consignor's  right  to 
stop  them  by  indorsing  or  delivering  over  the  bill  of  lading 
as  a  pledge."  # 

The  proposition  that  a  factor  is  not  by  his  employment 

(')  Abbott  on  Shipping,  5th  ed.,  part  n,  ch.  9,  s.  19,  p.  391. 
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authorized  to  pawn  or  pledge  goods  intrusted  to  him,  was 
for  many  years  much  controverted  in  point  of  fact.  But,  it 
having  once  been  decided  as  a  matter  of  law  that  he  was  not 
so  authorized,  the  courts  adhered  to  what  had  been  decided. 

*The  law  in  this  respect  has  been  altered  by  5  &  6  [364 
Vict.  c.  39,  as  will  be  shown  hereafter :  but  the  IJegislature  did 
not  alter  it  in  the  first  Factors  Act,  4  Geo.  4,  c.  83,  except  in  the 
case  of  consignments  by  sea.  In  WGomhie  v.  Dames  (*), 
the  decision  went  so  far  as  to  hold  that  a  pledge  hj  a  factor 
was  so  totally  tortious  as  not  even  to  transfer  tne  hen  which 
the  pledgor  himself  had.  This  decision  is  made  no  longer 
law  by  the  earlier  Factors  Acts. 

The  general  principle  of  law,  that,  where  the  true  owner 
has  clothed  any  one  with  apparent  authority  to  act  as  his 
agent,  he  is  bound  to  those  who  deal  with  the  apparent 
agent  on  the  assumption  that  he  really  is  an  agent  with  that 
authority,  to  the  same  extent  as  if  the  apparent  authority 
was  real,  is  illustrated  by  two  decisions  which  probably  were 

firesent  to  the  minds  of  those  who  framed  6  Geo.  4,  c.  94. 
n  Wilkinson  v.  King  ('),  it  appeared  that  one  EUit  was  a 
wharfinger,  and  was  accustomed  to  sell  lead  from  his  wharf. 
It  is  not  distinctly  stated  in  the  report  whether  these  sales 
were  solely  of  his  own  lead  or  also  of  lead  sent  to  him  by 
others  to  sell  as  their  factor;  but,  as  it  is  expressly  men- 
tioned that  he  had  never  sold  any  lead  for  the  plaintiff,  it 
appears  probable  that  he  sold  for  others  as  factor.  The  de- 
fendant bona  fide  bought  from  EUit  lead  belonging  to  the 
plaintiff  which  had  been  sent  to  him  as  wharfinger  only. 
Lord  Ellenborough  ruled  that  *'  EUit  had  no  color  of  author- 
ity to  sell  the  lead,  and  no  one  could  derive  title  from  such 
a  tortious  conversion."  And  several  other  cases  depending 
on  similar  sales  by  EUit  were  decided  in  1809  and  1810  in  the 
same  way.  In  none  of  these  does  there  appear  to  have  been 
any  attempt  to  review  in  banc  the  decisions  at  nisi  prius. 
In  Pickering  v.  B%csk  ('),  in  1812,  the  plaintiff,  the  true 
owner,  had  purchased  the  goods  through  Swallow,  who 
pursued  the  public  business  of  broker  and  an  agent  for  sale, 
and  the  goods  were  at  the  plaintiff's  desire  transferred  into 
the  name  of  Swallow.  It  was  held  that  this  proved  that 
Swallow  had  an  implied  authority  to  sell,  and  consequently 
that  the  defendants  were  justified  in  buying  of  Swallow  and 
paying  him  the  price.  Lord  Ellenborough  goes  somewhat 
further.  He  says:  ''If  a  person  authorized  another  to 
assume  the  apparent  right  of  disposing  of  property  in  the 
ordinary  course  of  trade,  it  must  be  presumed  *that  [365 

(')  7  East,  5.  (')  2  Camp.,  835.  (3)  15  East,  38. 
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the  apparent  authority  is  the  real  authority.  I  cannot  sub- 
scribe to  the  doctrine  that  a  broker's  engagements  are  neces- 
sarily and  in  all  cases  limited  to  his  actual  authority,  the 
reality  of  which  is  afterwards  to  be  tried  by  the  fact.  It  is 
clear  that  he  may  bind  his  principal  within  the  limits  of  the 
authority  with  which  he  has  been  apparently  clothed  by  his 
principals  in  respect  of  the  subject-matter ;  and  there  would 
be  no  safety  in  mercantile  transactions  if  he  could  not."  It 
is  to  be  observed,  however,  that  the  other  judges  base  their 
judgment  on  the  ground  that  the  circumstances  proved  in 
fact  an  implied  authority  to  Swallow  to  sell ;  and  that  Lord 
EUenborough  limits  his  more  extensive  doctrine  to  the  case 
of  a  person  *' authorizing  another,  to  assume  the  apparent 
right  of  disposing  of  property  in  the  ordinary  course  of 
trade,"  or,  in  other  words,  intrusting  it  to  an  agent  whose 
business  it  is  to  sell :  and,  on  Wilkinson  v.  King  (*)  being 
cited  on  the  argument,  he  says  (*) :  "  That  was  the  case  of  a 
wharfinger  whose  proper  business  it  was  not  to  sell,  and  to 
whom  the  goods  were  sent  for  the  mere  purpose  of  custody :" 
from  whence  it  may  be  inferred  that  ne  limited  his  general 
doctrine  to  cases  in  which,  as  in  that  before  him,  the  goods 
were  intrusted  to  an  agent  whose  ordinary  business  it  was  to 
sell,  in  the  course  of  his  business  as  such  agent,  and  because 
he  was  such  agent.  And  Le  Blanc,  J.,  expressly  says  ('): 
*'This  is  distiuguishable  from  all  the  cases  where  goods  are 
left  in  the  custody  pf  persons  whose  proper  business  it  is  not 
to  seU." 

Perhaps,  however,  the  case  of  Dyer  v.  Pearson  (*),  which 
was  decided  in  1824,  the  year  before  the  passing  of  6  Geo.  4; 
c.  94,  is  that  which  throws  most  light  on  the  intention  of  the 
Legislature.  That  was  trover  .for  wool.  Smith,  who  had 
sold  the  wool  to  the  defendant,  had  been  intrusted  by  the 
plaintiffs  with  the  bill  of  lading,  for  the  purpose  of  ware- 
housing the  goods,  which  he  did  in  his  own  name.  There 
was  no  distinct  evidence  that  Smith  was  in  the  habit  of  buy- 
ing or  selling  wool  for  others ;  and  this  was  relied  on  in  the 
argument  as  distinguishing  the  case  from  Pickering  v. 
Busk  (*),  which  was  not  questioned ;  and  it  was  not  con- 
366]  tended  *that  he  in  fact  had  any  authority  from  the 
plaintiffs  to  sell.  Abbott,  C.J.,  had  at  the  trial  left  the 
question  to  the  jury  whether  the  defendant  had  purchased 
uie  wool  under  circumstances  which  would  have  induced  a 
cautious  man  to  believe  that  Sniitli  had  authority  to  sell. 

(')  2  Camp.,  335.  {*)  8  R.  <fe  C.  38. 

(-')  15  Kust,  nt  p.  42.  {")  15  Ea.«^t,  38. 

i  •)   L'  E:ist,  jit  p.  15. 
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The  jury  found  for  the  defendant.  A  new  trial  was  granted ; 
and  Abbott,  C.J.,  delivering  the  judgment  of  the  court, 
says  (') :  "The  general  rule  of  the  law  of  England  is,  that  a 
man  who  has  no  authority  to  sell  cannot  by  making  a  sale 
transfer  the  property  to  another.  There  is  one  exception  to 
that  rule,  viz.,  tne  case  of  sales  in  market  overt.  Now,  this 
being  the  rule  of  law,  I  ought  either  to  have  told  the  ]uiy, 
that,  even  if  there  was  an  unsuspicious  purchase  by  the  de- 
fendant, yet,  as  Smith  had  no  authority  to  sell,  they  should 
tind  their  verdict  for  the  plaintiffs,  or  1  should  have  left  it 
to  the  jury  to  say  whether  the  plaintiffs  had  by  their  own 
conduct  enabled  Smith  to  hold  himself  forth  to  the  world 
as  having,  not  the  possession  only,  but  the  property ;  for, 
if  the  real  owner  of  goods  suffer  another  to  have  possession 
of  his  property  and  of  those  documents  which  are  tne  indicia 
of  property,  then  perhaps  a  sale  by  such  a  person  would 
bind  the  true  owner.  That  would  be  the  most  favorable 
way  of  putting  the  case  for  the  defendant :  and  that  question, 
if  it  arises  upon  the  evidence,  ought  to  have  been  submitted 
to  the  jury."  The  Legislature  seem  to  have  intended  to  de- 
clare the  law  in  future  on  the  two  points  on  which  in  that 
judgment  doubt  was  expressed,  and  which  I  have  indicated 
by  putting  them  in  itaUcs. 

When  we  look  at  the  language  used  in  the  two  earlier 
Factors  Acts  with  reference  to  this  state  of  the  law,  it  seems 
to  us  clear  that  the  Legislature  intended  by  4  Geo.  4,  c.  83, 
to  alter  the  law  in  favor  of  consignees,  so  far  as  to  enact 
that,  where  goods  were  shipped  in  the  names  of  persons 
''intrusted  fbr  the  purposes  of  sale"  with  goods,  the  con- 
signees fnight  advance  money  on  the  security  of  the  goods 
as  if  the  consignors  were  the  true  owners,  unless  they  had 
notice  to  the  contrary;  with  a  proviso  (which  may  have 
some  bearing  on  the  construction  of  s.  4,  of  6  &  6  Vict.  c.  39) 
that  the  persons  in  whose  names  such  goods  are  so  shipped 
shall  be  taken  to  have  been  intrusted  therewith,  unless  the 
contrary  "appear  or  be  shown  in  evidence  by  any  person 
disputing  the  *fact."  And  by  the  2d  section  of  that  [367 
act,  the  legislature  repealed  M^Combie  v.  Davies  (*)  in  so 
far  as  it  was  applicable  to  those  taking  pledges  from  con- 
signees :  but  that  act  did  not  alter  the  established  law  as  to 
pledging,  with  regard  to  others  than  consignors  and  con- 
signees. The  9  Geo.  4,  c.  94,  s.  1,  re-enacted  the  1st  section 
of  4  Geo.  4,  c.  83. 

We  are  not  in  the  present  case  concerned  with  tlie  rights 
of  consignees,  except  in  so  far  as  the  provisions  respecting 

(')  3  B.  A  C,  at  p.  42.  («)  7  East,  5. 
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them  throw  light  on  the  other  sections  of  the  acts.  The  2d 
section  of  6  Geo.  4,  c.  94,  made  an  important  alteration  in 
the  law,  as  bv  \t  the  possession  of  bills  of  lading  or  other 
documents  oi  title  gave  a  power  of  selling  or  pledging  the 
goods  to  those  dealing  bona  fide  with  the  possessor,  bevond 
any  which  either  by  common  law  or  by  any  provision  oi  that 
statute  the  possession  of  the  goods  themselves  ^ve.  This 
solved  one  of  the  doubts  expressed  in  Dyer  v.  rearson  (*), 
by  enacting  that  the  possession  of  the  documents  of  title 
might  enable  the  person  so  possessed  to  deal  with  others  as 
if  he  were  the  owner  of  the  goods.  It  was  confined,  how- 
ever, to  the  possession  by  ''persons  intrusted  with "  these 
documents  of  title ;  on  which  words  a  construction  was  put 
by  the  courts  in  the  two  cases  of  PhiUips  v.  HutJi  (•)  and 
Hatfield  v.  Phillips  ('). 

The  5  &  6  Vict.  c.  39,  in  consequence  of  these  decisions, 
altered  the  law  as  to  what  should  constitute  intrusting. 
The  2d  section  of  6  Geo.  4,  c.  94,  also  contained  a  proviso 
that  the  purchaser  or  pledgee  had  not  notice,  by  the  docu- 
ments or  otherwise,  that  the  seller  or  pledgor  was  not  "the 
actual  and  bona  fide''''  owner  of  the  goods  sold  or  pledged, — 
a  proviso  which,  especially  after  the  decision  of  Pletmer  v. 
Heath  (*),  rendered  it  unsafe  to  make  advances  on  goods  or 
documents  to  persons  known  to  have  possession  thereof  as 
agents  only.  This  also  has  been  altered  by  5  &  6  Vict.  c.  39. 
But,  in  the  4th  section  of  6  Geo.  4,  c.  94,  the  language  used 
by  the  Legislature  is  completely  changed.  It  does  not  in 
this  section  give  any  power  to  pledge  at  all ;  nor  does  it  use 
the  language  of  the  2d  section,  and  authorize  *'anv  person 
368]  *intrusted  with  the  possession  of  the  goods'^'  to  sell 
them  to  any  one  not  having  notice  that  this  person  is  not  the 
true  owner :  b.ut  it  enacts  that  it  shall  be  lawful  to  contract 
with  "any  agent"  intrusted  with  any  goods,  or  to  whom 
they  may  be  consigned,  for  the  purchase  of  such  goods,  and 
to  pay  for  the  same  to  "such  agent;"  and  such  sale  and 
payment  is  to  be  good,  notwithstanding  the  purchaser  has 
notice  that  the  party  selling  or  receiving  payment  is  only  an 
agent ;  provided  such  contract  or  payment  is  made  in  the 
usual  course  of  business, — a  proviso  which  by  itself  alone 
shows  that  the  Legislature  meant  by  the  word  "agent"  only 
such  agents  as  in  the  usual  course  of  business  seU  goods  for 
their  principals  and  receive  payments,  such  ^s  factors,  brok- 
ers, &c.,  and  did  not  mean  to  include  bailees,  warehousemen, 
carriers,  and  others  who  may  in  one  sense  no  doubt  be  called 

(')  8  B.  A  C,  88.  (»)  9  M.  «fe  W.,  647 ;   12  Q.  «k  F.,  843. 

O  6  M.  &  W.,  672.  (*)  7  B.  A  C,  517. 
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agents,  but  who  do  not  sell  or  receive  payment  for  goods  in- 
trusted to  them  by  those  employing  them.  It  therefore 
solves  the  second  doubt  in  Dyer  v.  Pearson  (*),  by  declaring 
that,  if  the  evidence  should  be  such  as  to  show  that  the  per- 
son in  possession  of  the  goods  was  intrusted  as  "an  agent,". 
a  sale  by  him  should  bind  the  true  owner. 

Then  follows  a  further  proviso,  that  the  person  dealing 
with  the  agent  has  not  notice  that  the  agent  is  not  author- 
ized to  sell  or  receive  payment.  This  latter  proviso  shows 
that  the  f ramer  of  'the  act  remembered  that  a  factor  might,  as 
between  him  and  his  principal,  be  restrained  from  selling 
except  on  particular  terms,  or  possibly  forbidden  to  sell  at 
all,  and  yet  that  the  sale  on  the  usual  terms,  though  in  con- 
travention of  those  secret  instructions,  would  be  good  as 
regards  those  who  had  not  notice  of  this  restriction,  but  bad 
as  regards  those  who  had. 

It  seems  to  us,  therefore,  that  the  Legislature  by  this  sec- 
tion intended  to  confirm  (to  use  Lord  Tenterden's  expression) 
the  common  law  as  laid  down  in  Pickering  v.  Busk  (*),  but 
did  not  mean  to  extend  it  to  all  cases  in  which  any  person 
is  intrusted  with  the  custody  of  goods,  though  that  person 
may  in  one  sense  be  an  agent  for  the  intruster.  And  it  seems 
to  us  that,  on  the  construction  of  the  act,  and  without  refer- 
ence to  authority,  it  must  be  intended  to  apply  only  to  cases 
in  which  the  intrusting  is  in  the  *course  oi  that  kind  [369 
of  agency,  so  as  to  create  the  relation  of  principal  and- agent 
between  the  intruster  and  the  intrusted.  In  effect,  that  the 
decision  in  Wilkinson  v.  King  (")  was  not  overruled  or  shaken 
in  Pickering  v.  B7isk{*),  and  was  not  intended  to  be  affected 
by  the  Legislature.  For  example,  if  a  furnished  house  be 
let  to  one  who  carries  on  the  business  of  an  auctioneer,  he  is 
intrusted  as  tenant  with  thfe  furniture,  being  in  fact  an  auc- 
tioneer :  but  it  never  was  the  common  law,  and  could  not  be 
intended  to  be  enacted,  that,  if  he  carried  the  furniture  to  his 
auction  room  and  there  sold  it,  he  could  confer  any  better 
title  on  the  purchaser  than  if  he  had  as  auctioneer  acted  for 
some  other  tenant  who  committed  a  similar  larceny,  as  a 
fraudulent  bailee :  nor,  to  come  nearer  to  the  present  case, 
that  a  warehouseman  or  wharfinger  who  as  such  is  intrusted 
with  the  custody  of  goods,  if  he  happens  also  to  pursue  the 
trade  of  a  factor,  can  give  a  better  title  by  the  sale  of  the 
goods  than  he  could  if  they  had  been  intrusted  to  some  other 
warehouseman  who  employed  him  to  sell. 

This  was  the  construction  put  upon  the  act  in  Monk  v. 

(')  3  B.  A  a,  38.  («)  15  East,  38.  (^  2  Camp.,  336. 
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Whittenhury  {^\  decided  in  1831 ;  and  that  decision  has  never 
been  questioned.  That  decision  was  before  6  &  6  Vict.  c.  39 : 
and  the  Legislature  might  easily  have  altered  the  enactments, 
if  they  had  been  so  minded,  so  as  to  avoid  the  effect  of  that 
decision,  as  they  did  alter  them  so  as  to  avoid  the  effect  of 
other  decisions. 

The  5  &  6  Vict.  c.  39,  commences  with  a  preamble ;  and 
though,  of  course,  the  enacting  part  may  either  go  farther 
than  or  fall  short  of  effecting  what  is  recited  in  that  pream- 
ble as  being  the  object  of  the  Legislature,  tliat  preamble  is  of 
great  importance.  It  first  recites  that,  under  6  Geo.  4,  c.  94, 
''and  the  present  state  of  the  law,  advapces  cannot  safely  be 
made  upon  goods  or  documents  of  title  to  persons  known  to 
have  possession  as  agents  only."  This  pomts  to  Fletcher  v. 
Heath  ('),  and  shows  an  intention  to  alter  the  law  as  there 
decided.  It  then  recites  that  ''advances  on  the  security  of 
goods  and  merchandise  have  become  an  usual  and  ordinary 
course  of  business,  and  it  is  expedient  and  necessa.ry  that 
reasonable  and  safe  facilities  should  be  afforded  thereto, 
370]  aiid  that  the  same  protection  and  validity  should  *be 
extended  to  bona  fide  advances  upon  goods  and  merchandise 
as  by  the  said  recited  act  is  given  to  sales,  and  that  owners 
intrusting  agents  with  the  possession  of  goods  and  merchan- 
dise, or  of  documents  of  title  thereto,  should  in  all  cases 
where  such  owners  by  the  said  recited  act  or  otherwise  would 
be  bound  by  a  contract  or  agreement  of  sale,  be  in  like  man- 
ner bound  by  any  contract  or  agreement  of  pledge  or  lien  for 
any  advances  bona  fide  made  on  the  security  thereof." 

This  recital  shows  a  plain  intention  to  enact  that  what  had, 
ever  since  the  case  of  Pater  son  v.  Tash  ("),  been  the  law, 
should  no  longer  be  so  ;  and  that  an  agent  having  power  to 
sell  should  be  also  enabled  to  ple'dge.  But  there  is  no  indi- 
cation of  any  intention  to  give  a  power  to  pledge  where  there 
is  not  power  to  sell ;  nor  to  extend  the  power  to  sell  beyond 
that  which  by  the  common  law  and  6  Geo.  4,  c.  94,  s.  4,  was 
given ;  nor  to  alter  the  construction  put  upon  that  enactment 
by  the  decision  in  Monk  v.  WJiittenbury  (*). 

There  is  a  further  recital,  that  the  act  does  not  extend  to 
protect  exchanges  of  securities  bona  fide  made.  This  refers 
to  Taylor  v.  Kyineri^)  and  perhaps  Bonzi  v.  Stewart  {^\ 
though  that  latter  case  (after  very  protracted  litigation)  was 
not  decided  till  a  few  weeks;^before  5  &  6  Vict.  c.  39  received 

(^)  2  B.  A  Ad.,  484.  (*)  3  B.  A  Ad,  320. 

O  7  B,  <fe  C,  617.  (*)  4  M.  <fc  G.,  295. 

(•»)  2Str.,  1178. 
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the  royal  assent,  and  this  recital  shows  an  intention  to  alter 
the  law  as  there  decided. 

There  is  no  express  recital  pointing  to  the  decision  in  PMl- 
Hps  V.  Huth  (*),  and  the  case  of  ITat/tel^  v.  PhiUips  {*),  which 
had  then  been  decided  in  the  Exchequer  Chamber  and  was 
still  pending  in  the  House  of  Lords;  but,  from  the  enact- 
ment in  the  4th  section,  it  is  plain  that  these  cases  were  in 
contemplation,  and  that  it  was  intended  to  alter  the  law  as 
laid  down  in  those  cases. 

The  Legislature  then  proceed  in  the  first  section  to  enact 
that  "any  agent"  who  shall  thereafter  be  intrusted  with  the 
possession  of  goods,  or  of  the  documents  of  title  to  goods, 
may  pledge  the  same.  The  Legislature,  it  is  to.  be  observed, 
does  not  use  the  words  *' person  intrusted,"  which  are  those 
used  in  the  2d  section  of  6  Geo.  4,  c.  94,  but  "agent  intrust-, 
ed,"  being  the  words  used  in  *the  4th  section  of  the  [371 
act,  on  which  words  a  iudicial  construction  had  been  put  in 
Morik  V.  Whittenbury  ("). 

The  2d  section  alters  the  law  as  declared  in  Taylor  v.  Ky- 
mer{*).  The  4th  section  alters  the  law  as  laid  down  in  Phil- 
lips  V.  Huth{^\  by  enacting  "that  any  agent  intrusted  as 
aforesaid  and  in  possession  of  any  such  documents  of  title, 
whether  derived  immediately  from  the  owner  of  such  goods 
or  obtained  by  reason  of  such  agent's  having  been  intrusted 
with  the  possession  of  the  goods  or  of  any  other  document 
of  title,  shall  be  deemed  and  taken  to  be  intrusted  with  the 
possession  of  the  goods :"  .  .  .  "and  an  agent  in  possession 
as  aforesaid  of  such  goods  or  documents  shall  be  taken,  for 
the  purposes  of  this  act,  to  have  been  intrusted  therewith 
by  the  owner  thereof,  unless  the  contrary  can  be  shown  in 
evidence."  It  is  not  necessary  to  notice  any  other  parts  of 
the  act. 

Mr.  Benjamin  argued  that  the  object  of  the  Legislature 
was  to  afford  facilities  for  safely  making  advances ;  and  that 
this  object  was  only  imperfectly  carried  out  if  an  advance 
made  under  such  circumstances  as  the  present  was  not  pro- 
tected. He  argued  that  the  defendants  had  no  means  of 
knowing  whether  Slee  was  possessed  as  a  warehouseman  or 
as  a  broker.  As  far  as  regards  the  mohair,  this  argument* 
fails  in  fact ;  for,  a  very  little  inquiry  would  have  made  the 
defendants  aware  that  Slee  was  not  a  broker  for  mohair  at 
all.  As  regards  the  sheep's  wool,  however,  there  is  force  in 
the  argument  that  the  defendants  might,  without  much  neg- 
ligence, be  led  by  Slee  to  believe  that  he  was  intrusted  with 

(»)  6  M.  A  W.,  572.  (3)  2  B.  A  Ad.,  484. 

(«)  9  M.  A  W.,  647;  12  Ci.  k  F.,  843.  («)  3  B.  A  Ad.,  820. 
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the  sheep's  wool  as  a  broker.  But,  if  the  plaintiffs  knew 
that  the  warehouseman  whom  they  trusted  was  also  a  wool- 
broker,  the  defendants  were  aware  that  the  wool  broker  whom 
they  trusted  was  alscj  a  warehouseman ;  and  there  seems  no 
reason  why  without  inquiry  they  should  think  he  was  in- 
trusted in  one  capacity  rather  than  the  other. 

Probably  5  &  6  Vict.  c.  39,  s.  4,  requires  us  to  treat  him  as 
being  so  intrusted,  unless  the  contrary  is  shown  in  evidence. 
But  we  are  all  of  opinion  that  in  this  case  the  plaintiffs  have  • 
shown  in  evidence  that  Slee  was  not  intrusted  as  broker,  but 
372]  *8olely  as  warehouseman.  We  do  not  think  that  the 
Legislature  wished  to  give  to  all  sales  and  pledges  in  the  or- 
dinary course  of  business  the  effect  which  the  common  law 
gives  to  sales  in  market  overt.  If  such  had  been  their  ob- 
ject, it  could  easily  have  been  so  enacted  in  terms ;  which 
certainly  has  not  been  done. 

The  general  rule  of  law  is,  that,  where  a  person  is  de- 
ceived by  another  into  believing  he  may  safely  deal  with 
property,  he  bears  the  loss,  unless  he  can  show  that  he  was 
misled  by  the  act  of  the  true  owner.  The  Legislature  seem 
to  us  to  have  wished  to  make  it  the  law,  that,  where  a  third 
person  has  intrusted  goods  or  the  documents  of  title  to  goods 
to  an  agent  who  in  the  course  of  such  agency  sells  or  pledges 
the  goods,  he  should  be  deemed  by  that  act  to  have  misled 
any  one  who  bona  fide  deals  with  the  agent  and  makes  a 
purchase  from  or  an  advance  to  him  without  notice  that  he 
was  not  authorized  to  sell  or  to  procure  the  advance.  And 
we  think  that,  if  this  was  the  intention,  it  is  carried  out  by  the 
enactments.  We  do  not  think  that  it  was  wished  to  make 
the  owner  of  goods  lose  his  property  if  he  trusted  the  pos- 
session to  a  person  who  in  some  other  capacity  made  sales, 
in  case  that  person  sold  them.  If  such  was  the  wish  of 
those  who  framed  the  act,  we  think  they  have  not  used  lan- 
guage sufficient  to  express  an  intention  so  to  enact. 

Hitherto  we  have  been  considering  the  statute  6  &  6  Vict, 
c.  39  as  if  we  had  to  construe  its  lanjjuage  for  the  tirst  time, 
without  the  assistance  of  any  decided  cases.  We  think, 
however,  that  every  case  that  has  been  decided  since  the 
passing  of  the  statute  confirms  our  view.  In  Wood  v.  Mow- 
cliffe(^^  Wigram,  V.C.,  held  that  a  person  intrusted  to 
keep  in  her  own  house  furniture  belonging  to  the  plaintiff, 
though  in  one  sense  an  agent  for  the  owner,  was  not  an 
agent  within  the  meaning  of  the  act,  and  conseauently  could 
not  make  a  good  pledge.  In  Lamb  v.  Atlenoorough  (*),  it 
was  held  that  a  clerk,  wno  as  such  was  possessed  of  delivery-  . 

(')  6  Ilare,  183.  («)  1  B.  &  S.,  831 ;  pi  L.  J.  (Q.B.).  41. 
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orders,  was  not  an  agent  intrusted  within  the  meaning  of 
the  Act,  and  could  not  make  a  good  pledge.  In  Hey- 
man  v.  Fl€wJcer{^\  Willes,  J.;  in  delivering  judgment, 
says  that  what  the  cases  decide  *"5iay  be  stated  [373 
thus, — that  the  term  'agent'  does  not  include  a  mere  ser- 
vant or  care-taker,  or  one  who  has  possession  of  goods  for 
carriage,  safe  custody,  or  otherwise  as  an  independent  con- 
tracting party ;  but  only  persons  whose  employment  corre- 
sponds to  that  of  some  known  kind  of  commercial  agent  like 
that  class  (factors)  from  which  the  act  has  taken  its  name." 
So,  it  has  been  repeatedly  decided  tiiat  a  sale  or  pledge  of  a 
delivery-order  or  other  document  of  title  (not  being  a  bill  'of 
lading)  by  the  vendee  does  not  defeat  the  unpaid  vendor's 
rights,  because  the  vendee  is  not  intrusted  as  an  agent: 
Jenkyns  v.  Ushornei^) ;  M^'Ewen  v.  Smith  (^),  And  it  may 
be  observed  that,  in  man v  of  such  cases,  in  which  money 
has  been  advanced  to  the  buyer  on  the  faith  of  the  document 
of  title,  the  buyer  must  have  been  a  person  who  carried  on 
business  as  a  commission-merchant :  yet  it  never  seems  to 
have  occurred  to  any  one  that  that  fact  made  any  difference. 
So,  it  has  been  repeatedly  held  that,  where  either  the  goods 
or  documents  of  title  are  obtained'  from  the  owner  (not  on  a 
contract  of  sale  good  till  defeated,  though  defeasible  on  ac- 
count of  fraud,  but  by  some  trick),  a  purchaser  or  pledgee 
acquires  no  title,  for,  the  trickster  is  not  ''an  agent  in- 
trusted" with  the  possession:  Kingsford  v.  Merry (^)\ 
Hardmfian  v.  Booth  (*). 

Quite  consistently  with  these  latter  decisions  it  was  held, 
iirst  by  the  Exchequer,  on  demurrer,  in  Sheppard  v.  Union 
Bank  of  Lortdon  ( ),  and  afterwards  by  the  Court  of  Queen's 
Bench,  on  the  facts,  in  Baines  v.  Swainson  (0,  that,  if  the 
true  owner  did  in  fact  intrust  the  agent  as  an  agent,  though  he 
was  induced  to  do  so  by  fraud,  a  pledge  by  tne  agent  would 
be  good. 

In  Fuentes  v.  Montis  (')  it  was  decided,  first  by  the  Com- 
mon Pleas,  and  afterwards  by  the  Exchequer  Chamber, 
that,  after  the  true  owner  had  demanded  back  his  goods 
from  the  factor,  who  wrongfully  refused  to  give  them  up, 
the  factor  ceased  to  be  "intrusted,"  and  a  pledge  subse- 
quently made  by  him  was  not  good.  In  delivering  judg- 
ment, Willes,  J.,  speaks  of  Baines  v.  Swainson {^)  *as  [374 

(')  18  C.  B.  (N.S.),  619 ;  82  L.  J.  (C.P.),  (*)  ^  H.  <&  C,  803 ;  22  L.  J.  (Ex.),  105. 

182.  («)  7  H,  A  N.,  661 ;  81  L.  J.  (Ex.),  154. 

(»)  7  M.  A  G.,  678.  O  4  B.  &  S.,  270;  82  L.  J.  (Q.B.),  281. 

(»)  2  11.  L.  C,  809.  (8)  Law  Rep.,  3  C.  P.,  268;  Law  Rep., 

{*)   1  II.  <k  N.,  503 ;  26  L.  J.  (Ex.),  83.  4  C.  P.,  98. 
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going  to  the  extreme  of  the  law,  but  does  not  express  dis- 
sent irom  it. 

Against  this  great  mass  of  authority,  Mr.  Benjamin  could 
produce  nothing  but  some  observations  of  Lord  Westbury 
in  Yickers  v.  Hertzi^) ;  but  we  think,  when  those  are  rightly 
understood,  they  are  not  in  conflict  with  the  other  decisions. 
The  facts  in  Yickers  v.  Hertz  {')  bear  a  very  close  resem- 
blance to  those  in  Baines  v.  Swains(m{*).  Campbell,  who 
was  a  Glasgow  broker,  had  represented  to  Vickers  that  he 
had  made  for  him  a  sale  to  a  principal  of  a  large  quantity 
of  iron.  This,  it  seems,  was  a  falsehood.  Vickers  was  in- 
duced by  the  falsehood  to  send  a  deliveiy-order  to  Camp- 
bell. He  did  not  intrust  him  with  the  delivery-order  with  a 
view  to  his  making  a  sale,  for  he  thought  it  was  already 
made ;  but  he  did  intrust  him  in  the  course  of  his  business 
as  agent  with  the  document  of  title,  that  he  might  as  such 
agent  deliver  the  goods.  The  decision  of  the  House  of 
Lords  was,  that  a  pledge  by  Campbell  was  good  under  the 
Factors  Acts.  Lord  Westbury  seems  to  have  understood 
Willes,  J.,  in  Fuentes  v.  Mordis  ('),  as  expressing  an  opinion  . 
that  the  act  did  not  embrace  the  case  or  any  but  a  factor 
who  was  intrusted  for  the  purpose  of  effecting  a  sale  not  yet 
made.  Had  Willes,  J.,  expressed  such  an  opinion,  it 
would,  no  doubt,  have  been  inconsistent  with  Baines  v. 
Swainson{*)j  and  been  overruled  by  the  House  of  Lords 
in  Vickers  v.  Hertz  {^).  We  think,  however,  that  he  ex- 
pressed no  such  opinion,  and,  consequently,  that  all  the 
authorities  are  in  unison  with  the  decision  of  the  Common 
Pleas  in  this  case,  which  we  therefore  affirm. 

Bramwell,  B.:  I  find  as  a  fact  in  this  case  that  Slee  was 
in  possession  of  this  wool  pnly  as  a  warehouseman.  He 
certainly  wg^s  in  possession  of  the  goats'  wool  in  that  and  in 
no  other  character.  He  got  and  kept  possession  of  the  sheep' s 
wool  just  in  the  same  way  as  he  did  of  the  goats';  and, 
though  he  usually  sold  the  sheep's  wool,  it  was  under  specific 
instructions ;  he  had  no  general  authority  to  do  so ;  he  acted 
under  specific  instructions.  I  infer  that,  as  he  did  it  usually^ 
375]  he  did  not  do-  it  always,  and  that  there  *was  nothing 
in  the  dealings  between  the  parties  to  prevent  the  plaintiffs 
from  having  the  sheep's  wool  sent  to  London,  or  employing 
somebody  else  to  sell  it.  Moreover,  his  possession  of  the 
sheep'.s  wool  was  not  necessary  to  his  selling  it  as  a  broker, 
nor,  I  suppose,  a  thing  ordinarily  the  case  with  sheep's 
wool  brokers ;  nothing. of  the  sort  is  stated.     His  possession 

(»)  Law  Rep..  2  H.  L.,  Sc,  113.  (»)  Law  Rep.,  8  C.  P.,  at  p.  284. 

(••)  4B.  <fe  S.,  270;  32  L.J.  (Q.B.),  281. 
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of  both  classes  of  wool  was  accounted  for  in  the  same  way, 
unconnected  with  his  being  a  broker,  viz.,  by  Liverpool  being 
the  port  of  landing,  his  having  warehouses  there,  and  being 
employed  to  land  the  wool  and  warehouse  it  in  his  own 
warehouses.  I  may  add,  though  it  is  not  material,  that  it 
does  not  appear  that  the  defendants  knew  he  had  the  wool 
nor  the  documents  of  title  for  it.  Indeed,  as  to  the  Gre- 
cian's parcel,  they  could  not  know  it. 

These  being  the  facts,  as  I  view  and  find  them,  was  he  an 
agent  intrusted  with  the  possession  of  goods  within  the 
meaning  of  5  &  6  Vict,  c*  39,  s.l  ?  The  argument  is  that  he 
is  an  agent,  and  that  he  is  intrusted  with  the  possession  of 
the  goods.  But,  unless  we  adopt  a  verbal  construction  that 
leads  to  absurdities,  some  limitations  must  be  put  on  these 
words;  some  such  limitation  as  "agent  intrusted  as  such, 
and  ordinarily  having  as  such  agent  a  power  of  sale  or 
pledge ;"  otherwise,  the  words  womd  include  the  case  of  an 
agent  for  the  sale  of  one  thing,  say,  a  metal- broker  intrusted 
with  a  thing  unconnected  with  his  agency,  say,  wool ;  and  also 
the  case  of  an  agent  for  some  purpose  which  neither  in  fact 
gave  him  power  to  sell  or  pledge,  nor  according  to  the  usage 
of  business  appeared  to  give  such  power.  For  instance,  a 
packer  intrusted  with  goods,  though  known  to  be  a  packer 
Dy  the  lender  of  money,  might  pledge  the  goods  to  such 
lender.  So  a  carrier,  who  is  an  agent  to  deliver  goods  from 
A.  to  B.,  would  have  power  to  pledge  to  C,  who  knew  he 
was  a  carrier  only,  and  as  such  only  had  possession.  Be- 
cause the  conclusion  of  s.  1  protects  the  transaction,  though 
the  pledgee  ''may  have  had  notice  that  the  person  is  only 
an  agent."  But,  only  an  agent  in  what  sense  ?  Surely  only 
an  agent  such  as  the  pledgee  might  well  suppose  had  power 
to  pledge.  This  clause  and  this  part  of  it  being  intended  to 
protect  persons  who  deal  with  agents  known  to  oe  such,  who 
in  reason  may  pledge  because  tney  usually  make  advances 
to  those  who  have  intrusted  them  with  the  goods.  It  may 
be  said  that  these  diiBculties  are  met  bjr  the  *provisi6n  [376 
that  the  transaction  must  be  bona  fide  in  the  man  advancing 
the  money.  But  the  answer  is  not  sufficient.  He  might 
bona  fide  m\ie^%  in  a  special  authority  or  right  to  pledge, 
where  there  was  none  at  all. 

It  seems  to  me,  speaking  generally,  that  the  statute  was 
meant  to  apply  to  tnose  cases  where  one  person  has  given 
an  apparent  authority  to  another,  and  a  third  person  has 
dealt  with  that  other  in  the  belief  that  the  authority  really 
existed.  That  is  not  the  case  here.  In  the  first  place,  as  I 
have  observed,  the  possession  of  the  wool  was  not  necessary 
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to  Slee's  acting  as  broker  in  relation  to  it.  But,  in  the  next 
place,  Slee  filled  two  characters.  If  the  defendants  chose 
to  trust  him  as  the  possessor  of  goods,  without  inquiring  in 
which  character  he  possessed  them,  they  cannot  get  a  title 
on  the  ground  that  ne  was  in  possession  in  fact,  when  he 
was  not  in  possession  as  agent  nor  intrusted  as  such. 

When  I  look  at  the  terms  of  Slee's  note  to  the  defendants, 
I  doubt  if  the  defendants  trusted  him  on  account  of  his  pos- 
session of  the  wool,  or  knew  of  it.  The  decisions  are,  in  vaj 
judgment,  uniform  in  favor  of  this  view. 

The  cases  are  so  fully  considered  by  my  Brother  Black- 
burn, that  I  think  it  needless  to  go  into  them.  I  am  of 
opinion  judgment  should  be  affirmed. 

Jvdgment  affirmed. 

Attorneys  for  plaintiffs :  Clarke^  Son  &  Rawlins. 
Attorneys  for  defendants :  Chester^  Urquhart  BusTiby  & 
Mayhew^  for  Laces,  Banner  &  Co.,  Liverpool. 
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*Sandill  V.  Franklin.  [377 

LantUordand  Tenant — Tenancy  from  Year  to  Tear — Notice  to  Quit — Commencemeni 

of  Tenancy. 

A  written  agreement  for  the^letting  of  certain  premises  expressed  the  tenancy  to 
be  "  for  a  year  certain,  and  so  on  from  year  to  year  until  a  half-year's  notice  should 
bo. given  by  or  to  either  party,  at  a  yearly  rent  of  £60  payable  quarterly,  the  first 
payment  to  be  on  the  26th  of  March  next."  The  agreement  was  dated  the  20th  of 
December,  1872,  and  specified  no  date  for  the  commencement  of  the  term : 

Held,  that  a  notice  to  quit  given  by  the  landlord  on  the  24th  of  June,  1874,  was  a 
good  notice. 

Ejectment  by  landlord  against  tenant. 

The  trial  took  place  before  Denman,  J.,  at  the  sittings. in 
Middlesex  after  Hilary  Term,  when  the  facts  were  as  fol- 
lows :* 

The  tenancy  was  under  a  written  agreement  dated  the  20th 
of  December,  1872,  and  no  date  was  specified  for  the  com- 
mencement of  the  term,  but  it  was  expressed  to  be  for  a  year 
certain,  and  so  on  from  year  to  year,  until  a  half-year's  no- 
tice to  quit  should  be  given  by  or  to  either  party,  at  a  yearly 
rent  of  £50,  to  be  paid  *^quarterly,  the  first  payment  [37o 
to  be  on  the  25th  of  March  next.  The  landlord  had  given 
notice  to  quit  on  the  24th  of  June,  1874.  On  these  facts  a 
verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  the  defendant 
on  the  ground  that  the  notice  was  bad. 
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GibhoTis  moved  in  pursuance  of  the  leave.  No  date  being 
fixed  for  the  commencement  of  the  term,  the  legal  presump- 
tion is  that  it  was  to  commence  from  the  date  of  the  agree- 
ment, viz.,  the  20th  of  December ;  if  so,  the  notice  ought  to 
have  been  given  on  the  30th  of  June :  Doe  v.  Matthews  (*). 

Lord  Coleridge,  C.  J.:  I  think  there  should  be  no  rule. 
But  for  the  provision  as  to  the  date  of  the  payment  of  the 
first  quarter's  rent,  I  think  Mr.  Gibbons'  contention  might 
have  Deen  sound.  I  think  that  provision  is  a  clear  indica- 
tion that  the  parties  meant  that  the  tenancy  should  be  con- 
sidered as  commencing  from  the  usual  quarter-day,  /.c,  the 
26th  of  December, 

Brett,  J.,  concurred. 

Archibald,  J.:  I  am  of  the  same  opinion.  In  the  ab- 
sence of  anything  to  lead  to  a  contrary  conclusion  the  date 
of  the  agreement  might  be  presumed  to  be  the  commence- 
ment of  the  tenancy,  but  I  think,  looking  to  the  fact  that 
the  first  quarter  was  to  end  on  the  26th  of  March,  the  par- 
ties intended  the  tenancy  to  be  from  the  regular  quarter- 
day. 

HUDDLESTON,  J.,  coucuTred. 

Rvle  refused. 

Attorney  for  defendant :  S,  T.  Cooper. 


[Law  Reports,  10  Common  Plaas,  879.] 

April  21,  1875. 

379]  •WORTHINGTON  V.  JEFFRIES. 

Prvh^iHonr-'-Mdyor's  Court — J^hl  to  a  DeclaraHon  in  Prohibition — Dtaeretion, 

When  a  superior  court  is  clearly  of  opinion,  both  with  reference  to  the  facts  and 
the  law,  that  an  inferior  court  is'  exceeding  its  jurisdiction,  it  is  bound  to  grant  a 
writ  of  prohibition ;  whether  the  applicant  for  the  prohibition  is  the  defen£nt  be- 
low or  a  stranger.  In  such  a  case,  neither  the  smallness  of  the  claim  in  the  suit  be- 
low nor  delay  on  the  part  of  the  applicant  is  a  reason  for  refusing  the  writ.  The 
plaintiff  in  the  inferior  court  has  in  no  case  an  absolute  right  to  have  the  plaintiff  in 
prohibition  put  to  declare  in  prohibition. 

This  was  an  application  for  a  writ  of  prohibition  to  the 
Mayor's  Court.    A  rule  nisi  having  been  obtained, 

Urantham  showed  cause. 

Wightman  Wood  supported  the  rule. 

The  facts,  arguments,  and  authorities  cited  fully  appear 
from  the  judgment. 

Cut,  adv.  vult. 

0)  11  C.  B.,  676. 
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April  21.  The  judgment  of  the  court  (Brett,  Grove,  and 
Denman,  JJ.  0),  was  delivered  by 

Brett,  J.:  In  this  case,  Mr.  Wood,  moving  on  the  instruc- 
tions of  the  defendant's  attorney,  as  a  stranger  to  the  suit, 
obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  to  the  Mayor's  Court  of 
the  city  of  London.  It  appeared  from  the  aiBdavits  in  sup- 
port of  the  motion,  which  were  not  contradicted  when  cause 
was  shown,  that  the  action  was  brought  to  recover  £11,  the 
price  of  beer  sold  and  delivered;  that  the  plaintiff  was  a 
brewer  at  Burton-on-Trent ;  that  the  order  was  given  in  the 
city  of  London,  but  that  the  beer  sent  from  Burton  was  de- 
livered at  the  defendant's  place  of  business  in  Covert  Gar- 
den. Mr.  Grantham  showed  cause.  He  did  not  deny  that, 
according  to  previous  decisions  of  this  court,  the  writ  might 
issue ;  but  he  submitted  that  the  court  had  a  discretion  to 
refuse  the  writ  on  the  ground  that  the  amount  sought  to  be 
recovered  was  too  small  to  justify  interference ;  and  that  he, 
^desiring  to  question,  the  former  decisions  of  this  [380 
court,  had  a  right,  if  the  court  inclined  to  the  prohibition, 
to  an  order  from  the  court  that  the  plaintiff  in  prohibition 
should  declare  in  prohibition..  In  consequence  of  the  great 
number  of  applications  to  this  court  for  prohibition  to  the 
Mayor's  Court  in  small  suits,  both  points  seemed  to  us  to  re- 
quire consideration.  It  is  agreed  by  all,  that  upon  an  ap- 
plication to  any  of  the  superior  courts  for  a  pronibition  the 
court  has  a  discretion  in  some  cases  to  refuse  to  prohibit. 
Whether  the  application  be  by  the  defendant  in  the  suit  be- 
low, or  the  plaintiff,  or  a  stranger,  if  the  court  doubt  as  to 
what  is  the  true  state  of  facts,  or  as  to  the  law  applicable  to 
recognized  facts,  it  is  indisputable  that  the  court  may  decline 
to  proceed  further,  may  refuse  to  prohibit  or  direct  the  plain- 
.  tiffin  prohibition  to  declare.  It  is  also  agreed  that,  if  the 
defendant  in  an  inferior  cotirt  makes  it  clear  to  a  superior 
court  both  in  fact  and  law  that  the  inferior  court  is  proceed- 
ing without  or  beyond  jurisdiction,  the  superior  court  is 
Soicially  bound  ex  debito  jnstitixB  to  issue  a  writ  of  pro- 
bition.  In  such  a  case,  whjen  the  defendant  below  is  the 
applicant  for  prohibition,  it  is  admitted  that  the  superior 
court  has  no  discretion  to  refuse  to  prohibit  on  the  ground 
that  the  amotint  in  dispute  is  small,  or  that  the  application 
is  made  late,  or  on  any  similar  ground.  The  first  point, 
therefore,  now  urged  is,  as  Mr.  Grantham  when  pressed  ad- 
mitted, that,  although  the  court  is  clear  both  as  to  the  facts 

(*)  Keating,  J.,  had  retired  at  the  end  of  Hilary  Term,  but  concurred  in  the 
judgment. 

12  Eng.  Rep.  56 
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and  the  law  that  the  inferior  court  is  acting  without  juris- 
diction, that  the  cause  below,  therefore  is  coram  non  Judice^ 
so  that  if  the  defendant  below  were  the  informant  of  the  su- 
perior court  it  would  be  bound  to  issue  the  writ  of  prohibi- 
tion, yet,  if  a  stranger  be  the  informant,  the  court  may 
refuse  the  prohibition  on  the  ground  that  the  matter  in  dis- 
pute is  small,  or  that  the  application  is,  in  the  opinion  of 
the  court,  too  late,  or  on  some  similar  ground.  The  second 
point,  in  like  manner,  is  that,  althou^  the  court  is  clear 
both  with  regard  to  the  facts  and  the  law  that  the  inferior 
court  is  acting  without  jurisdiction,  and  although  the  pro- 
posed decision  of  the  court  has  upon  precisely  similar  facts 
been  approved  of  in  the  House  of  Lords  in  a  former  pro- 
hibition &uit,  yet,  if  the  court  be  about  to  prohibit,  the  de- 
fendant in  prohibition  has  a  right  to  an  order  of  the  court 
381]  to  the  plaintiff  in  prohibition  calling  upon  him  *to 
declare  in  prohibition.  And  for  this  the  high  authority  of 
Lord  Mansfield  is  cited. 

In  order  to  determine  both  points,  it  seems  to  us  advisable 
to  draw  attention  again  to  the  origin  and  reason  of  the  writ 
of  prohibition,  and  to  the  history  of  the  procedures  by  which 
it  has  at  different  times  been  enforced:  "As  all  external 
jurisdiction,  whether  ecclesiastical  or  civil,  is  derived  from 
the  Crown,  and  the  administration  of  justice  is  committed  to 
a  great  variety  of  courts,  hence  it  hath  been  the  care  of  the 
Crown  that  these  courts  keep  within  the  limits  and  bounds 
of  their  several  iurisdictions  prescribed  them  by  the  laws 
and  statutes  of  the  realm.  And  for  this  purpose  the  writ  of 
prohibition  was  framed,  which  issues  out  of  the  superior 
courts  of  common  law  to  restrain  inferior  courts"  (Bacon's 
Abridgment,  Prohibition,  quoting  RoUe's  Abridgment). 
"The  object  of  prohibition  in  general  is  the  preservation  of 
the  right  of  the  King's  crown  and  courts,  and  the  ease  and 
quiet  of  the  subject^^  (Ibid).  "The  King  may  sue  for  a 
prohibition,  though  the  plea  in  the  spiritual  court  be  be- 
tween two  common  persons,  because  the  writ  is  in  deroga- 
tion of  his  crown  and  dignity"  (Ibid.  C.)  "It  is  contra 
coronam  et  dignitatem  regiam  for  any  to  usurp  to  deal  in 
that  which  they  have  not  lawful  warrant  from  the  Crown  to 
deal  in,  or  to  take  from  the  temporal  jurisdiction  that  which 
belonged  to  it.  The  prohibitions  do  not  imtJort  that  the 
ecclesiastical  courts  are  aliud  tlian  the  King  s  or  not  the 
King's  courts,  but  do  import  that  the  cause  is  drawn  into 
aliim  examen  than  it  ought  to  be,  and  therefore  it  is  always 
said  in  the  prohibitions  (oe  the  court  temporal  or  ecclesias- 
tical, to  which  it  is  awai'ded),  if  they  deal  in  any  case  of 
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which  they  have  not  power  to  hold  plea,  that  the  cause  is 
drawn  ad  aliud  examen  than  it  ought  to  be,  and  therefore 
contra  coronam  et  dignitatem  regiam^^  (2d  answer  in  At- 
ticuli  cleriy  2d  Inst.  602).  "None  may  pursue  in  the  Eccle- 
siastical Court  for  that  which  the  Bang's  court  ought  to  hold 
plea  of,  but  upon  information  thereof  given  to  the  King's 
court,  either  by  the  plaintiff  or  by  any  mere  stranger,  they 
are  to  be  prohioited,  oecause  they  deal  in  that  which  apper- 
taineth  not  to  their  jurisdiction  "  (Ibid.  10th  answer). 

And  in  the  iudgment  of  WiUes,  J.,  in  Cox  v.  Mayor  of 
London  (*),  *whicn  seemed  to  exhaust  all  learning  [382 
and  ingenuity  upon  the  questions  of  prohibition,  this  point 
is. thus  treated:  "All  lawful  jurisdiction  is  derived  from 
and  must  be  traced  to  the  royal  authority.  Any  exercise, 
however  fitting  it  may  appear,  of  jurisdiction  not  so  author- 
ized is  an  usurpation  of  the  prerogative  and  a  resort  to  force 
unwarranted  by  law.  Upon  both  grounds,  viz.,  the  infringe- 
ment of  the  prerogative  and  the  unauthorized  proceeding 
against  the  individual,  "prohibitions  by  law  are  to  oe  granted 
at  any  time  to  restrain  a  court  to  intermeddle  with  or  execute 
anything  which  by  law  they  ought  not  to  hold  plea  of.  And 
they  are  much  mistaken  that  maintain  the  contrary."  These 
authorities  show  that  the  ground  of  decision,  in  considering 
whether  prohibition  is  or  is  not  to  be  granted,  is  not  whether 
the  individual  suitor  has  or  has  not  suffered  damage,  but  is, 
whether  the  royal  prerogative  has  been  encroached  upon  by 
reason  of  the  prescribed  order  of  administration  of  justice 
having  been  disobeyed.  If  this  were  not  so,  it  seems  difficult 
to  understand  why  a  stranger  may  interfere  at  all.  If  this 
be  so,  on  what  principle  can  there  be  any  distinction  in  the 
action  of  the  sui)erior  court  dependent  upon  the  means  bv 
which,  or  the  persons  by  whom  it  is  informed  of  the  breach 
of  order,  which  is  a  breach  of  the  prerogative?  If  it  is  the 
absolute  duty  of  the  superior  court  to  enforce  order  on  being 
convinced  or  a  breach  of  it  by  informq^tion  given  by  the  de- 
fendant in  the  suit  below,  why  should  it  be  a  less  absolute 
duty  if  it  is  convinced  of  the  same  breach  of  order  by  infor- 
mation given  by  a  stranger  I  Order  is  no  less  broken,  the 
prerogative  is  no  less  invaded !  And  if  the  smallness  of  the 
matter  in  dispute  is  to  be  a  ground  for  non-interference,  still 
more  if  delay  in  application  for  the  writ  of  prohibition  is  to 
be  a  ground,  they  would  seem  to  be  stronger  grounds  if  the 
defendant  is  to  be  treated  as  the  party  whose  interest  is  to  be 
protected,  than  if  the  interference  is  to  be  based  only  on 
the    necessity  of   preserving  administrative   regularity  or 

(')  Law  Rep ,  2  II.  L.,  239  at  p.  254. 
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order.  AssTime  that  the  defendant  in  the  suit  is  in  the 
wrong,  ther^  maT  be  no  damage  in  fact  to  him  by  the  decla- 
ration of  his  liability  being  made  by  one  court  rather  than 
by  another.  It  is  true  that  there  may  be,  as  by  his  being 
cited  to  a  distance,  or  into  a  court  of  more  expensive  pro- 
cedure. But  these  diflOiculties  may  exist,  although  tlie 
court  has  jurisdiction.  It  follows  from  this  view,  also,  that 
383]  *the  real  ground  of  the  interference  by  prohibition  is 
not  that  the  defendant  below  is  individually  damaged,  but 
that  the  cause  is  drawn  in  aliud  examen^  that  public  order  in 
administration  of  law  is  broken.  And  inasmuch  as  the  duty 
of  enforcing  such  order  is  imposed  on  the  sui)erior  courts, 
and  the  issue  of  a  writ  of  prohibition  Is  the  means  given  to 
them  by  law  of  enforcing  such  order,  it  seems  to  us  that, 
*  upon  principle  and  in  the  absence  of  enactment,  it  must  be 
their  duty  to  issue  such  writ  whenever  they  are  clearly  con- 
vinced by  legal  evidence,  by  whomsoever  brought  oefore 
them,  that  an  inferior  court  is  acting  without  jurisdiction,  or 
is  exceeding  its  jurisdiction.  And  thus  in  the  third  answer 
in  the  case  of  the  ^^ArticuU  clerl^^^  the  duty  is  declared  in 
absolute  terms  applicable  to  all  cases:  '*rrohibitions  by 
law  are  to  he  granted  at  any  time  to  restrain  a  court  to  inter- 
meddle with  or  execute  anything  which  by  law  they  ought 
not  to  hold  plea  of,  and  they  are  much  mistaken  that  main- 
tain the  contrary."  And  in  Wadsworth  v.  Queen  of  Spam  (*): 
''Therefore  this  court,  vested  with  the  power  of  preventing 
all  inferior  courts  from  exceeding  their  jurisdiction  to  the 
prejudice  of  the  Queen  or  her  subjects,  is  hound  to  interfere 
when  duly  informed  of  such  an  excess  of  jurisdiction." 
And  again,  ''The  garnishee  at  all  events  is  a  'stranger'  on 
whose  information  and  complaint  of  the  excess  of  jurisdic- 
tion in  contempt  of  the  Crown,  we  sJiall  be  bound  to  correct 
it  by  prohibition"  (p.  217). 

It  is  true  that  there  is  in  Forster  v.  Berridge  (')  a  most 
weighty  and  formidable  dictum  in  favor  of  the  alleged  dis- 
tinction between  information  brought  forward  by  a  stranger 
and  by  the  defendant  in  the  suit  below.  But,  after  anxious 
consideration,  we  are  led  to  doubt  whether  the  exact  point, 
as  now  laid  before  us,  was  presented  to  the  minds  of  the 
judges  in  that  case.  We  doubt  whether  the  point  was  pre- 
sented to  the  minds  of  the  judges,  that  they  could  refuse  to 
prohibit,  if  both  on  the  facts  and  the  law  they  were  clear 
that  an  inferior  court  was  acting  without  jurisdiction.  In 
that  case  it  is  obvious  that  there  was  that  uncertainty  as  to 

0)  Law  Rep,  \1  Q.  B.,  171;  20  L.  J.  O  4  B.  tfe  S.,  187;  32  L.  J.  (Q.B.), 
(Q.B.),  488.  312. 
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the  law  which  has  always  been  held  to  be  a  justification  to  a 
court  to  refuse  to  prohibit  or  to  direct  a  declaration  in  pro- 
hibition. On  the  first  point,  therefore,  we  are  of  opinion 
that,  whether  *the  superior  court  be  informed  by  the  [384 
defendant  or  the  plaintiff  in  the  suit  in  the  court  below,  or 
by  a  stranger,  the  only  discretion  which  the  superior  court 
has  to  refuse  a  prohibition  is,  if  it  doubt  in  fact  or  law 
whether  the  inferior  court  is  exceeding  its  jurisdiction,  or  is 
acting  without  jurisdiction;  but  if  the  superior  court  is 
clear  in  fact  and  in  law  that  the  inferior  court  is  acting  in 
excess  of  its  jurisdiction,  or  without  jurisdiction,  it  cannot 
rightly  refuse  to  enforce  public  order  in  the  administration 
of  the  law  by  refusing  either  to  issue  a  writ  of  prohibition 
or  to  put  the  plaintiff  in  prohibition  to  declare  in  prohibition. 
As  to  the  second  point,  it  is  probable  that  in  the  beginning 
a  writ  of  prohibition  issued  on  mere  verbal  information  given 
to  a  superior  court  of  common  law  that  an  inferior  temporal 
court  or  the  Ecclesiastical  Court  was  its  jurisdiction.  How- 
ever that  may  be,  it  seems  clear  that  it  was  granted  on  a 
surmise  or  suggestion  made  without  oath.  By  stat.  2  &  3 
Ed.  6,  c.  13,  s.  14 :  "If  any  party,  for  any  matter  or  cause  do 
sue  for  a  prohibition,"  &c.,  ''he  shall,  before  it  be  granted," 
&c.,  "bring  the  very  true  copy  of  the  libel,  and  under  it 
shall  be  written  the  suggestion ;  and  in  case  the  said  sug- 
gestion be  not  proved  true  within  six  months  next  following 
after  the  said  prohibition  shall  be  granted  and  awarded,"  &c. 
Here  the  proof  of  the  trath  of  tue  suggestion  comes  after 
the  issue  of  the  writ  granted  upon  the  suggestion.  So  in  the 
8th  complaint  in  AriicuU  cteri:'  "  Furfliermore  the  pro- 
hibition IS  quick  and  speedy,  for  it  is  ordinarily  granted  out 
of  court  by  any  one  of  the  judges  in  his  Chamoers,  whereas 
the  consultation  is  very  slowly  and.  hardly  obtained,  not 
without  oftentimes  costly  motions  in  open  court,  pleadings, 
demurrers,  and  sundry  judicial  hearings  of  both  parties,"  <kc. 
And  the  28th  answer:  "Neither  may  the  prohibition  be  de- 
nied upon  the  surmise  made  that  the  matter  pursued  in  the 
Ecclesiastical  Court  is  of  temporal  cognizance,  but  as  soon 
as  that  shall  appear  unto  us  judicially  to  be  false,  we  ^rant 
the  consultation."  These  seem  to  show  a  practice  to  issue 
the  writ  upon  a  suggestion  or  surmise  sufficient  on  the  face 
of  it,  as  a  vnrit  of  mandamus  is  now  issued,  with  power 
afterwards  to  set  it  aside  on  sufficient  cause  shown.  This 
latter  might  be  done  by  satisfying  the  court  at  once  on  affi- 
davit, or  by  inducing  the  court  to  put  the  plaintiff  in  pro- 
hibition to  declare  in  prohibition.  *This  practice  is  [385 
obviously  inconsistent  with  a  suggested  right  on  the  part  of 
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the  defendant  in  prohibition  to  an  order  that  the  plaintiff  in 
prohibition  should  declare  in  prohibition  before  tne  issue  of 
the  writ  of  prohibition.  There  is  no  trace  of  such  a  right  in 
any  book,  and  yet,  if  it  had  existed,  it  is  impossible  to  sup- 
pose that  a  wealthy  hierarchy,  fighting  desperately  for 
privileges,  would  not  have  exercised  it ;  for  by  continually 
forcing  every  plaintiil  in  prohibition  into  a  contested  lawsuit 
a  wealthy  court  would  inevitably  in  the  end  establish  its  juris- 
diction. The  absence  of  any  instance  of  the  exercise  of  the 
suggested  right  is  the  strongest  evidence  against  its  existence. 
It  seems,  next,  not  diflScult  to  understand  how  the  practice 
may  have  altered,  and  how,  instead  of  issuing  the  writ  at 
once,  and  then  inquiring  whether  it  should  stand,  the  court, 
in  case  of  doubt,  should  require  the  plaintiff  in  prohibition 
to  declare  in  prohibition,  and  so  the  court  should,  ascertain 
beyond  doubt  the  facts  or  the  law  before  issuing  the  writ. 
The  courts  would  thus,  in  legal  phraseology,  inform  their 
conscience  before,  instead  of  after,  resolving  to  prohibit. 
This  proceeding,  it  is  said,  is  in  the  nature  of  an  issue  to  in- 
form the  conscience  of  the  court  (Bacon's  Abridgment,  Pro- 
hibition, F.  679).  That  this  came  to  be  the  procedure  is 
evidenced  by  stat.  1  Wm.  4,  c.  21,  s.  1,  which,  reciting  that 
the  filing  a  suggestion  on  application  for  a  writ  of  prohibi- 
tion is  productive  of  unnecessary  expense,  and  the  allegation 
of  contempt  in  a  declaration  of  prohibition  filed  before  writ 
issued  is  an  unnecessary  form,  &c.,  enacts  *'that  it  shall  not 
be  necessary  to  file  a  suggestion  on  any  application  for  a 
writ  of  prohibition,  but  such  application  may  be  made  on  affi- 
davits only ;  and  in  case  the  party  applying  shall  be  directed 
to  declare  in  prohibition  before  writ  issued,  such  declaration 
shall  be  expressed  to  be  on.  behalf  of  such  party  only,  and 
not  as  heretofore  on  behalf  of  the  party  and  Efis  Majesty, 
and  without  alleging  the  delivery  of  a  writ  or  any  contempt," 
&G.  The  new  practice,  then,  being  inaugurated  and  adopted, 
the  question  is,  whether  the  suggested  right  has  been  intro- 
duced with  it.  The  declaration  in  prohibition  is  for  the  pur- 
pose of  informing  the  conscience  oi  the  court,  that  is  to  say, 
of  making  the  court  clear  upon  consideration  as  to  facts,  or 
law,  or  both.  But  if  the  court  is  already  clear,  why  should 
386]  it  inquire  further  ?  Assume  the  ^question  to  be  one  of 
law,  and  the  court  to  be  clear  as  to  the  law,  the  very  point 
b}^  admission  having  been  previously  decided  by  the  House 
of  Lords,  can  it  be  that  the  court  is  bound  on  request  to  or- 
der the  same  question  to  be  raised  on  demurrer,  and  to  hear 
the  question  again  and  again  solemnly  argued,  when  it  must 
be  bound  by  authority  to  decide  it  always  in  one  way  ?   And 
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J  ret  this  is  the  state  of  things  suggested  to  be  according  to 
aw.  But  then  we  have  to  deal  with  the  formidable  state- 
ment of  Lord  Mansfield  in  the  case  of  St,  JohrHs  College  v. 
Teddington (*) :  "When  the  court  is  clearly  of  opinion  that 
there  is  sufficient  ground  for  a  prohibition,  the  defendant  has 
a  right  to  put  the  plaintiff  to  declare,  that  his  jurisdiction 
may  not  be  taken  from  him  in  a  summary  way  where  no  writ 
of  error  will  lie."  It  is  curious,  however,  to  find  that  in  the 
Index  to  1  Burr.,  in  which  is  a  statement  equivalent  to  that 
which  in,  more  modem  reports  is  called  the  head-note  of  the 
case,  the  phrase  used  by  him  who  reported  the  judgment  is 
that  the  d!efendant  in  prohibition  has  "perhaps"  a  right  to 
demand  it,  i.  e.,  a  declaration  bjr  the  plaintiff  m  prohibition 
when  the  opinion  of  the  court  is  against  him.  And  in  the 
report  in  1  W.  Bl.  81,  of  the -same  case,  the  phrase  attributed 
to  Lord  Mansfield  in  the  judgment  is  "  a  sort  of  right."  The 
same  phrase  of  "a  sort  of  right"  is  adopted  in  BuUer's  Nisi 
Prius,  and  so  in  Remington  v.  Dalby{^\  where  it  was  in- 
sisted that  the  party  opposing  the  rule  was  entitled  to  insist 
upon  the  opposite  party  declaring  in  prohibition,  in  order 
that  the  question  might  be  placed  on  the  record,  Lord  Den- 
man  is  stated  to  have  acceded  in  terms.  But  in  the  report 
of  the  case  in  14  L.  J.  (Q.B.)  6,  he  is  made  to  use  the  phrase 
**a  sort  of  right."  And  in  both  cases,  and  in  the  cases  which 
were  then  arising  befoi'e  the  courts  where  the  jurisdiction 
claimed,  being  that  of  a  proprietary  court,  was  a  valuable 
property,  and  where  each  jurisdiction  claimed  was  by  virtue 
of  a  different  grant,  it  seemed  appropriate  to  say  that  the 
person  whose  jurisdiction  was  q,ttacked  had  almost  a  right, 
or  a  sort  of  right,  to  have  the  matter  discussed  in  the  most 
solemn  form,  and  subject  to  appeal.  But  if  the  phraseology 
used  was  that  ^'the  party  liad  a  sort  of  right,"  it  is  obvious 
that  the  cases  are  no  authoritv  for  the  absolute  right  now 
claimed.  And  there  seem  *to  be  strong  authorities  to  [387 
the  contrary.  In  lie  Chancellor  of  Oxford  v.  Tayloi'  (*),  it  is 
stated  at  the  end  of  the  report,  note  (a),  p.  974:  *' Alter  the 
judgment  was  given.  Lord  Denman,  C,J.,  in  answer  to  a 
question  put  by  the  counsel  for  the  University,  said  that  the 
writ  was  to  issue,  and  that  the  court,  entertaining  no  doubt, 
did  not  mean  to  put  the  complainant  to  declare  in  prohibi- 
tion." And  In  re  Dean  of  York  Q,  the  counsel,  arguing  for 
the  defendant  in  prohibition,  submitted  that  should  the  court 
incline  to  prohibit,  they  would  order  the  party  applying  to 
declare,  &c.;  and  the  counsel  for  the  plaintiff  in  prohibition 

(»)  1  Burr,  198.  (»)  1  Q.  B.,  952. 

(*)  9  Q.  B.,  476.  (*)  2  Q.  B.,  1. 
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retorted  that  it  was  discretionary  in  the  court  to  order  par- 
ties to  declare  or  not,  but  the  course  was  not  to  do  so  wnen 
the  case  was  clear.  The  judgment  is :  "  K  we  felt  any  doubt 
we  should  be  bound  to  invite  further  discussion  by  calling 
upon  the  Dean  of  York  to  declare  in  prohibition ;  but  after 
the  full  and  deliberate,  long-prepared,  and  maturely  digested 
arguments  which  we  have  heard  enforced  with  consummate 
abdity  by  counsel  of  the  greatest  learning  and  of  the  highest 
deputation,  no  additional  light  can  be  expected.  We  owe  it 
to  all  the  parties  to  save  them  the  inconvenience  and  anxiety 
of  further  delay."  And  the  rule  for  a  prohibition  was  made 
absolute.  And  in  De  Haber  v.  Queen  of  Portugal  ('),  Lord 
Campbell,  at  p.  220,  says :  "  If  we  had  entertained  any  grave 
doubt  .upon  tne  subject  we  should  have  directed  the  appli- 
cant to  declare  in  prohibition,  but  being  clearly  of  opmion 
that  there  is  an  excess  of  jurisdiction  in  the  court  below,  it  is 
our  duty  simply  to  make  the  rule  absolute."  It  is  true  that 
in  these  cases  the  application  was  made  by  the  defendant  in 
the  suit  below,  but  we  think  it  impossible  that  such  phrase- 
ology, without  any  notice  of  any  distinction,  would  have 
been  so  often  used  if  the  suggested  right  had  existed.  Rea- 
son and  authority  seem  to  us,  therefore,  to  be  equally  against 
the  suggested  claim  of  right.  The  authorities  relied  on  in 
support  of  the  claim,  when  examined,  failed  to  support  it. 
We  are,  therefore,  of  opinion  that,  although  the  court  in- 
clines to  a  prohibition,  the  defendant  in  prohibition  has  no 
right  to  an  order  from  the  court  that  the  plaintiff  in  prohibi- 
tion should  delare  in  prohibition.  We  are  of  opinion  that 
388]  it  is  always  in  the  discretion  of  *the  court  to  say 
whether  the  plaintiff  in  prohibition  shall  or  shall  not  be  put 
to  declare ;  and  that  when  the  court  is  clear  both  in  fact  and 
law  that  the  inferior  court  is  acting  in  excess  of  or  without 
jurisdiction,  the  writ  of  prohibition  should  issue  without  the 
plaintiff  in  prohibition  being  put  to  declare.  In  the  present 
case  the  court  is  of  opinion  that  both  facts  and  law  are  clear, 
and,  therefore,  that  tne  writ  of  prohibition  should  issue,  and 
that  the  rule  should  be  made  absolute  with  costs. 

Rule  absolute. 

Attorney  for  plaintiff  in  prohibition :  Boyle. 
Attorney  for  defendant :  The  City  Solicitor. 

i})  17  Q.  B.,  220;  20  L.  J.  (Q.B.),  488. 
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DiNN  V.  Blake. 

Arbiiraiion — Mittdke  of  Law — ApplieaHon  to  send  back  Award — CompuUory  Reference, 

'  An  award  will  not  be  sent  back  to  the  arbitrator  on  the  ground  that  he  has. made  a 
mistake  in  the  legal  principle  upon  which  his  award  is  based,  except  where  the  arbi- 
trator himself  admits  the  mistake. 

This  was  an  action  which  had  been  compulsorily  referred 
to  the  master  under  the  Common  Law  Procedure  Act,  and 
application  was  now  made  on  behalf  of  the  plaintiff  that  the 
certificate  of  the  master  micht  be  referred  back  to  him  in 
order  that  he  might  review  his  decision.  The  facts,  so  fer 
as  material,  were  as  follows:  The  master  had  awarded 
against  the  plaintiff.  It  was  stated  in  the  affidavits,  that 
after  the  master  had  pronounced  his  award  he  had  stated  in 
a  conversation  with  the  plaintiff  the  grounds  on  which  he 
had  decided.  The  plaintiff  sought  to  snow  that  the  grounds 
so  stated  showed  that  the  master  had  made  a  mistake  in 
point  of  law. 

Lnicius  Kelly  moved  for  a  rule  nisi.  He  contended  that 
where  it  was  clearly  shown  that  the  arbitrator  had  made  a 
mistake  in  point  oi  law  or  of  fact  the  court  would  send  the 
award  back.  He  cited  Flynn  v.  Robertson  C) ;  In  re  Dare 
YaOey  Ry.  Co,i^)\  MilU*v.  The  Bowy&rs'  Compa-  [389 
ny  (*) ;  Re  Hall  and  Hiiids  {*) ;  HodgTcmson  v.  Pernie  (*) ; 
Oore  V.  Baker  (*) ;  Lockwood  v.  Smith  (^). 

Brett,  J. :  The  motion  is  to  refer  back  the  certificate  to 
the  master  that  he  may  reconsider  his  award  under  the  fol- 
lowing circumstances :  It  is  alleged  that  he  has  stated  to  the 
plaintiff  orally  the  ground  of  his  decision,  and  the  plain- 
tiff's counsel  says  that  upon  such  statement  he  can  satisfy 
the  court  that  the  master  decided  wrongly  in  point  of  law. 
It  is  not  in  any  way  shown  to  the  court  that  the  master  con- 
siders his  decision  to  have  been  wrong.  I  am  of  opinion 
that  in  such  a  state  of  facts  we  have  no  jurisdiction  to  ^end 
back  the  certificate.  This  is  a  reference  under  the  Common 
Law  Procedure  Act.  Before  that  act  there  was  some  fluc- 
tuation of  opinion  among  the  judges  as  to  the  question  in 
what  cases  an  award  might  be  referred  back  ;  and  after  the 

Q)  Law  Rep.,  4  C.  P.,  824.  («)  8  C.  B.  (N.S.),  189 ;  26  L.  J.  (C.P.), 

(«)  Law  Rep.,  6  Eq.,  429  217. 

(»)  8  K.  A  J.,  rt6.  (•)  4  E.  A  B.,  470;  24  L.  J.  (Q.B.),  94. 

(<)  2  Man.  A  G.,  847.  O  10  W.  R.,  628. 

13  ExG.  Rep.  57 
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act  it  was  asserted  that  the  powers  of  the  court  were  in  that 
respect  larger  than  they  were  before.  In  the  case  of  Hodg- 
Jcinson  v.  Perniei^)  both  questions,  viz.,  as  to  when  there 
was  power  to  refer  back  and  as  to  the  effect  of  the  statute, 
were  considered,  and  the  law  was  clearly  declared  in  the 
judgment  of  Williams,  J.  He  lays  it  down  that  the  award 
cannot  be  sent  back  and  the  arbitrator  forced  to  review  it 
merely  on  the  ground  that  there  has  been  a  mistake  of  fact 
or  of  law.  The  exceptions  he  mentions  to  the  rule  are 
where  there  has  been  corruption  or  fraud,  and  where  it  ap- 
pears on  the  face  of  the  award  that  there  has  been  a  mistaKe 
of  law  or  fact.  The  plain tiflPs  counsel  has  cited  certain 
cases  to  us  as  authorities  in  his  favor.  The  first  case  was  In 
re  Dare  Valley  Ry.  Co,  Q  ;  but  in  that  case,  as  pointed  out 
by  my  Brother  Archibald,  the  arbitrator  had  taken  into  con- 
sideration what  was  never  submitted  to  him,  and  so  exceeded 
his  jurisdiction.  The  other  cases  on  which  reliance  was 
■p\a,ced  were  Mills  Y,  The  Bowyers'  Company  {*),  ^n^Flynnv. 
Robertson  (*).  The  latter  case  was  decided  on  the  authority 
of  Mills  V.  The  Bowyers*  Company  (*),  in  which  case  it  was 
390]  said  that  the  court  could  refer  back  the  *award  if  the 
arbitrator  himself  stated  that  in  his  opinion  he  had  made  a 
mistake  of  law  or  fact,  and  was  desirous  of  the  assistance 
of  the  court  and  willing  to  review  his  decision  on  the  point 
on  which  he  believed  nimself  to  have  gone  wrong.  These 
cases  have  apparently  established  another  exception  in  ad- 
dition to  those  mentioned  by  Williams,  J.  But  the  excep- 
tion depends  on  the  admission  of  the  arbitrator  himself.  In 
LockiDOod  V.  Smith {^)  Martin,  B.,  says:  "There  must  be 
some  grounds  given  us  to  suppose  that  the  arbitrator  is  sat- 
isfied there  has  been  a  mistake."  It  appears  to  me  that  the 
present  case  is  not  brought  within  that  exception.  There 
will,  therefore,  be  no  rule. 

Denman,  J. :  I  am  of  the  same  opinion.  I  only  wish  to  say 
a  few  words  as  to  the  decision  in  Gore  v.  Baker  (*).  In  that 
case  I  was  arbitrator,  and  there  being  pleas  of  never  indebted 
and  set-off,  I  was  of  opinion  that  the  set-off  exceeded  the 
amount  of  the  claim  proved.  I  therefore  found  for  the  de- 
fendant on  the  plea  of  set-off;  but  a  certain  amount  being 
shown  to  be  due  subject  to  the  set-off,  I  found  generally  for 
the  plaintiff  on  the  plea  of  never  indebted.  The  effect  of 
this,  it  appeared,  would  have  been  to  give  the  whole  costs  of 

(»)  3  C.  B.  (N.S.),  189  ;  26  L.J.,  (C.P.)»        (*)  Law  Rep.,  4  C.  P.,  324. 
217.  (*)  10  W.  R.,  628. 

(«)  Low  Rep.,  6  Eq.,  429.  C*)  4  E.  A  B.,  470 :    24  L.  J.  (aB.),  94. 

(»)  3  K.  «ft  J.,  66. 
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the  issue  to  the  plaintiff,  though  he  failed  in  establishing  a 
large  part  of  his  claim.  The  Common  Law  Procedure  Act 
has  been  recently  passed,  under  which  it  is  provided  that  in 
such  a  case  the  jury  shall  find  the  issues  distributively. 
Under  these  circumstances  I  gave  the  defendant  a  letter, 
stating  that  I  was  quite  willing  to  do  that  if  the  court 
thought  proper.  The  court  had  that  letter  before  them, 
though  it  was  not  referred  to  in  the. report,  and  accordingly- 
sent  the  award  back  to  me  to  find  distributively  on  the  issue 
of  never  indebted.  That  case  seems  to  me  to  constitute  an 
example  of  that  exception  from  the  general  rule  which  my 
Brother  Brett  referred  to  as  an  addition  to  those  laid  down 
by  Williams,  J.  But  the  court  will  not,  in  case  of  a  mis- 
take, send  back  the  award  without  an  assurance  from  the 
arbitrator  himself  that  he  is  conscious  of  the  mistake  and 
desires  the  assistance  of  the  court  to  rectify  it.  In,  this  case 
there  is  nothing  of  that  sort.  To  accede  to  the  application 
would  be  simply  to  allow  of  an  appeal  fron^  the  arbitrator 
on  a  point  of  law. 

♦Archibald,  J.:  lam  of  the  same  opinion.  The  [391 
general  principle  is  that  an  award  is  final ;  and,  assuming 
that  it  is  good  on  the  face  of  it,  there  can  be  no  appeal  from 
it.  The  only  exceptions  are  where  there  is  corruption  on 
the  part  of  the  arbitrator,  or  excess  of  jurisdiction,  or  where 
the  arbitrator  himself  admits  that  there  is  a  mistake,  and, 
as  it  were,  craves  the  assistance  of  the  court  in  setting  it 
right.  In  this  case  the  arbitrator  has  stated  that  he.  de- 
cided on  certain  grounds,  and  the  plaintiff's  counsel  states 
that  they  are  erroneous,  but  there  is  nothing  to  show  that 
the  arbitrator  admits  that  he  has  decided  erroneously. 
The  case  does  not,  therefore,  come  within  the  exception  to 
the  general  rule. 

jRiUe  reused. 

Attorney  for  plaintiff :  Binn. 
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Grimoldby  v.  Wells. 

SaU — Oixtdz  not  equal  to  Sample — Rejection  bv  Purchaser — PurcKaaer  not  bound  to  send 

back  the  Uoods. 

Where  goods  were  sold  by  sample,  and  thp  bull^  was  found  by-the  purcliaser  on 
Inspection  after  delivery  not  tp  be  equal  to  sample : 

lleld,  that  the  purchaser  might  reject  the  goods  by  giving  notice  to  the  vendor 
that  he  would  not  accept  them,  and  tnat  they  were  at  the  Vendor's  risk,  and  was  not 
bound  to  send  back,  or  oflfer  to  send  back,  the  goods  to  the  vendor,  or  to  place  them 
in  neutral  custody. 
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Appeal  from  the  decision  of  the  County  Court  of  Lin- 
colnshire. 

The  facts  were  as  follows : 

The  action  was  brought  in  March,  1874,  to  recover  the 
price  of  four  quarters  of  tares  sold  by  the  plaintiff  to  the 
defendant.  The  sale  was  by  word  of  mouth  by  sample,  and 
the  bulk  was  delivered  on  the  9th  of  October,  1873,  to  th« 
defendant.  The  defendant  and  plaintiff  lived  about  nine 
miles  apart,  and  the  tares  were  sent  part  of  the  way  in  a 
cart  belonging  to  the  plaintiff,  and  then  placed  in  a  cart  be- 
longing to  and  sent  by  the  defendant,  and  taken  by  his  ser- 
vant into  his  barn,  where  they  remained  at  the  time  of  the 
trial  of  the  action.  On  the  day  of  the  delivery  the  defen- 
dant inspected  the  bulk,  and  then  wrote  and  posted  a  letter 
to  the  plaintiff,  which  however  was  not  produced  at  the  trial, 
392]  having  been  lost  by  *the  plaintiff.  After  the  letter 
had  been  posted,  but  before  the  plaintiff  received  it,  the  de- 
fendant met  the  plaintiff  and  told  him  that  the  tares  were 
in  his  (defendant's)  barn,  that  they  were  bad,  that  he  would 
not  have  them,  nor  pay  for  them,  and  that  the  plaintiff 
might  do  what  he  liked  with  them.  The  defendant  stated 
that  the  contents  of  the  letter  were  to  the  same  general  effect 
as  the  verbal  statement.  The  defendant  did  not  return,  or 
offer  to  return,  the  tares  to  the  plaintiff,  nor  did  he  place 
thepi  in  neutral  custody,  but.  thev  remained  in  his  barn  as 
before  stated.  Early  in  January  the  defendant,  for  the  pur- 
pose of  showing  that  the  tares  were  inferior  to  sample,  had 
one  of  the  sacks  opened  and  '*  dressed  over,"  and  the  result 
of  the  dressing  was  produced  in  court.  The  County  Court 
judge  found  that  the  tares  were  not  equal  to  sample. 

It  was  contended  for  the  defendant  that  there  was  no  suf- 
ficient evidence  of  an  acceptance  within  the  Statute  of 
Frauds,  and  that  the  goods  not  being  equal  to  sample  the 
defendant  was  entitled  to  reject  them. 

The  County  Court  judge  held  that  there  was  an  acceptance 
within  the  Statute  of  Frauds,  and,  relying  on  the  autnority 
of  Couston  V.  ChapTnan  (*),  that  the  defendant  could  not  re- 
ject the  goods  without  returning  them,  either  actually  or 
constructively,  to  the  plaintiff,  or,  at  any  rate,  placing  them 
out  of  his  own  custody,  and  that  having  retained  them  in 
his  own  possession  he  was  bound  to  pay  for  them.  He  there- 
fore gave  judgment  for  the  plaintiff. 

A.  Wills,  Q.C.,  for  the  defendant:    The  goods  were  re- 

(')  Law  Rep.,  2  H.  L.,  Sc,  260. 
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jected  most  unequivocally  by  the  defendant.  The  only  ques- 
tion is,  whether  in  such  a  case  there  is  any  obligation  to 
return,  or  oflfer  to  return,  the  goods,  or  to  place  them  in 
neutral  custody.  The  County  Court  judge  appears  to  have 
relied  on  the  decision  in  Couston  v.  Chapmanif).  The  state- 
ment in  the  liead-note,  if  it  is  to  be  construed  as  meaning, 
that  there  is  such  an  obligation,  is  not  borne  out  by  the' 
judgment.  The  only  passage  which  could  be  relied  on  as 
showing  there  is  such  an  obligation  is  that  in  Lord  Chelms- 
ford's judgment  on  p.  256,  beginning  ''where  a  party  desires 
to  rescind,"  &c.  fiut  looking  to  the  facts  oi  the  case  it 
would  *seem  that  "return"  there  only  means  "reject."  393 
On  the  other  hand,  in  the  case  of  Lucy  v.  Jtroe^/^^rC)  Martin, 
B.,  and  Bramwell,  B.,  distinctly  stated  that  there  was  no 
such  obligation. 

McEeuar^  for  the  plaintiff :  The  County  Court  judge  has 
found  that  there  was  an  acceptance  as  a  matter  of  fact.  It  is 
a  strong  thing  to  say  that  the  vendor  is  bound  to  fetch  the 
goods  back  anv  distance  when,  as  here,  the  purchaser  has 
removed  them  from  the  place  of  delivery. 

IHe  cited  CooJce  v.  Riadelien  (")  and  Okell  v.  Smith  (*).] 
jORD  Coleridge,  C.J.:  I  am  of  opinion  that  our  judg- 
ment should  be  for  the  defendant.  The  first  question  is, 
whether  there  was  an  acceptance  within  the  Statute  of 
Frauds.  It  is  not  necessary  in  the  view  we  take  to  decide 
this,  but  I  should  say  that  there  was  evidence  of  such  an 
acceptance. 

The  next  question  is,  whether  the  defendant  has  done  any- 
thing to  disentitle  him  to  reject  the  goods.  A  person  who 
seeks  to  reject  goods  as  not  in  accordance  with  contract  must 
do  nothing  after  he  discovers  that  they  are  so  in  the  nature 
of  an  exercise  of  dominion  over  the  goods,  or  inconsistent 
with  the  property  in  them  being  in  the  vendor.  I  do  not  see 
that  in  the  present  case  the  defendant  did  anything  to  make 
the  goods  his  own.  He  merely  left  them  in  his  bam,  after 
distinctly  giving  notice  to  the  plaintiff  that  he  would  not 
have  them,  and  that  he,  the  plaintiff,  might  do  as  he  liked 
with  them.  Under  these  circumstances,  it  appears  to  have 
been  pressed  upon  the  judge  that  it  was  the  duty  of  the  pur- 
chaser if  he  rejected  the  goods,  not  only  to  abstain  from  ex- 
ercising dominion  over  them,  but  to  return  them  in  the  sense 
of  actually  sending  them  back  to  the  vendor.  It  is  admitted 
that  there  is  no  authority  in  favor  of  such  a  proposition,  un- 

0)  Law  Rep.,  2  H.  L.,  Sc,  250.  (»)  1  C.  A  K,.  661. 

O  6  H.  <fc  N.,  229;  29  L.  J.  (Ex.),  110.         (*)  1  Stark.,  107. 
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less  the  expressions  used  by  the  House  of  Lords  in  the  case 
of  Gouston  V.  Chapman  (*)  are  such. 

It  appears  to  me  manifest  that  no  such  effect  can  be  at- 
tributed to  them.  The  decision  in  that  case  was  plainly  in 
accordance  with  the  settled  law  on  the  subject.  What  was 
there  said  was  that  some  unequivocal  act  must  be  done  by 
the  purchaser,  if  he  means  to  insist  on  his  right  of  rejection, 
394]  ^^  show  that  he  does  so  reject ;  and  in  *that  case,  the 
court  thought  that  there  had  been  no  such  act.  The  propo- 
sition whicn  it  is  attempted  to  base  upon  the  dictum  attri- 
buted to  Lord  Chelmsford,  viz.,  that  the  purchaser  must 
send  the  goods  back,  or  place  them  in  some  neutral  cus- 
tody, forms  no  part  of  the  judgment  in  the  case.  It  seems 
to  me  that  all  that  the  noble  Lord  meant  was,  that  if  either 
of  the  courses  he  referred  to  had  been  taken  it  would  have 
constituted  an  unequivocal  act  signifying  the  intention 
to  reject. 

There  is  no  want  of  authority  to  the  contrary  of  the  propo- 
sition contended  for.  In  the  case  of  Lucy  v.  Movflet  {') 
both  Martin,  B.,  and  Bramwell,  B.,  expi'essly  lay  it  down 
that  it  is  not  necessary  to  send  back  the  goods  in  order  to 
entitle  the  purchaser  to  reject  them.  It  would  be  very  hard 
if  it  were  so.  By  the  supposition  the  vendor  has  not  com- 
plied with  the  contract^  ana  has  sent  goods  which  as  against 
the  purchaser  he  had  no  right  to  send;  why  should  he 
be  entitled  to  impose  upon  tne  purchaser,  who  never  bar- 
gained for  such  goods,  and  who  has  a  right  to  reject  them, 
the  burden  of  sending  them  back,  possibly  for  a  consider- 
able distance,  at  a  considerable  expense  %  Jfo  authority,  as 
it  seems  to  me,  can  be  cited  for  such  a  proposition,  and  the 
reason  and  justice  of  the  thing  are  against  it.  For  these  rea- 
sons it  appears  to  me  that  the  Bounty  Court  judge  was  wrong, 
and  his  ju^ment  must  be  reversed. 

Brett,  JT:  There  are  two  points  in  this  case.  First, 
whether  there  was  an  acceptance  of  these  goods  within  tht^ 
Statute  of  Frauds.  Secondly,  whether  it  is  necessary  tha  t 
the  defendant  should  in  fact  send  back  or  offer  to  send  back 
the  goods,  or  put  them  on  neutral  ground,  in  order  to  be  en- 
titled to  exercise  his  right  of  rejecting  them.  As  to  the  firsD 
point,  I  decline  to  give  any  opinion,  because  it  is  unneces- 
sary, as  I  think,  to  decide  it.  Lord  Campbell  lays  it  down 
in  Morton  v.  Tibbetti^)  as  the  result  of  the  authorities,  that 
there  may  be  an  acceptance  within  the  Statute  of  Frauds, 
but  yet  no  such  acceptance  as  to  preclude  the  defendant  from 

(')  Law  Rep.,  2  H.  L..  Sc.  250.  (')  16  a  B.,  428 ;  19  L.  J.  (Q.B.),  382.' 

O  6  II.  A  N.,  233 ;  29  L.  J.  (Ex.),  110. 
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rejecting  the  goods  if  not  in  accordance  with  the  contract. 
In  the  present  case,  therefore,  I  only  assume  that  there  was 
an  acceptance  which  did  make  a  binding  contract  within  the 
Statute  of  Frauds. 

Putting  this  question  aside,  there  is.  here  a  contract  for  the 
*sale  of  goods,  and  by  agreement  they  are  to  be  deliv-  [395 
ered  before  a  fair  opportunity  for  inspection  arises ;  for  it 
cannot  properlv  be  said  that  it  would  be,  reasonable  to  hold 
the  defendant  bound  to  examine  them  when  they  were  de- 
livered to  him  at  half  way  of  the  journey.  The  defendant 
has  a  right  to  inspect  the  goods,  and  it  seems  to  me  that 
where  the  sale  is  by  sample,  and  inspection  is  to  be  at  some 
place  after  delivery,  the  true  proposition  is,  that  if  the  pur- 
chaser on  such  inspection  finds  the  goods  are  not  equal  to 
sample,  or  if  they  are,  in  fact,  not  equal  to  sample,  he  has  a 
right  to  reject  them  then  and  there,  and  is  not  bound  to  do 
more  than  to  reject  them.  There  are  several  modes  in  which 
he  may  reject  tliem,  some  of  which  are  pointed  out  by  Lord 
Chelmsford  in  Couston  v.  Chwpman  (*),  m  the  passage  which 
was  cited  from  his  judgment,  and  which,  in  my  ojjinion,  is 
to  be  read  not  as  if  cumulative,  but  as  if  alternative.  He 
may,  in  fact,  return  them,  or  offer  to  return  them ;  but  it  is 
sufficient,  I  think,  and  the  more  usual  course  is,  to  signify 
his  rejection  of  them  by  stating  that  the  goods  are  not  ac- 
cording to  contract  and  they  are  at  the  vendor's  risk.  No 
particular  form  is  essential ;  it  is  sufficient  if  he  does  any 
unequivocal  act  showing  that  he  rejects  them.  Here  the 
County  Court  judge  thought  that  there  was  sufficient  notice 
of  the  defendant's  rejection  of  the  goods,  but  he  supposed 
himself  bound  to  hold  that  the  purchaser  must  do  more  than 
reject  the  goods,  viz.,  actually  send  them  back  or  offer  to  do 
so.  There  is  not  much  authority  to  be  found  on  the  subject, 
but  I  think  the  general  understanding  has  been  that  this  is 
not  necessary.  And  it  appears  to  me  that  the  dicta  of  Mar- 
tin, B.,  and  Bramwell,  K,  in  the  case  of  iMcy  v.  MouJlet(^\ 
are  right.  In  the  case  of  Heilbutt  v.  Hicksoni^)  it  was  held 
that  goods  delivered  in  London,  and  sent  by  the  purchaser 
to  Lille,  might  be  rejected  at  the  latter  place.  Tne  rest  of 
the  court  in  that  case  rested  their  opinion  on  some  supposed 
new  agreement,  but  I  ventured  to  go  further,  and  to  say  that 
though  prima  facie  the  inspection  of  the  goods  ought  to 
have  been  in  London,  and  therefore  prima  facie  and  with 
res]3ect  to  any  obvious  defects  London  was  the  place  for  re- 
jection of  the  goods,  yet  as  the  defect  was  a  secret  one  caused 

(')  Law  Rep.,  2  H.  L.,  Sc.,  at  p.  256.  (3)  Law  Rep.,  7  C.  P.,  438.    • 
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by  the  plaintiffs  workmen,  so  as  by  them  to  be  intention- 
396]  ally  secret  and  one  that  could  not  by  reasonable  *skill 
and  care  be  discovered  until  the  goods  were  tested  at  Lille, 
it  was  as  if  the  inspection  were  by  the  contract  to  take  place 
at  Lille..  I  stated  it  as  my  opinion,  therefore,  that  there  was 
a  riffht  to  reject  at  Lille.  I  still  hold  by  that  opinion,  and  I 
think  that  when  there  is  a  sale  by  sample,  and  the  time  for 
inspection  is  subsequent  to  delivery,  and  the  place  of  inspec- 
tion different  from  that  of  delivery,  then  if  the  goods  are 
found  on  such  inspection  not  to  be  equal  to  sample,  the  pur- 
chaser has  a  right  to  reject  them  then  and  there,  and  it  is 
the  duty  of  the  vendor  to  get  them  back  thence. 

Denman,  J. :  I  am  also  of  the  same  opinion.  At  first,  I 
felt  some  diflBiculty,  in  consequence  of  -the  way  in  which  the 
County  Court  judge  has  reserved  the  point.  The  question 
is  not  wholly  one  of  law,  but  depends  on  questions  of  fact 
of  which  he  was  the  judge.  I  doubted  whether  we  could 
overrule  his  decision  on  what  seems  to  be  a  mixed  question 
of  law  and  fact ;  but  it  seems  to  me  that  the  fair  construction 
of  the  case  is,  that  he  thought  himself  bound  by  law  to  find 
for  the  plaintiff  on  the  ground  that  the  defendant  had  not, 
in  fact,  returned  the  goods  or  done  anything  equivalent  to  a 
constructive  return  of  them.  The  question  the  judge  seems 
to  have  intended  to  reserve  for  our  opinion  is,  whether  his 
decision  was  in  this  respect  right,  and  if  so  I  think  he  was 
wrong,  for  it  seems  to  me  that  all  the  defendant  was  bound 
to  do  was  unequivocally  to  signify  that  he  rejected  the 
goods.  I  agree  with  the  opinion  expressed  by  my  Lord  and 
my  Brother  Brett  in  this  case,  and  by  Martin,  B.,  and  Bram- 
well,  B.,  in  the  case  of  Lucy  v.  Movfleti^\  that  there  need 
not  be  a  return,  either  actual  or  constructive,  of  the  goods. 
It  is  sufficient  if  there  is,  as  there  was  in  this  case,  a  clear 
notice  that  the  goods  are  not  accepted,  and  are  at  the  risk  of 
the  vendor.  The  only  other  question  raised  is^  whether 
there  was  an  acceptance  within  the  Statute  of  Frauds.  On 
this  I  express  no  opinion,  as  in  the  event  it  becomes  unneces- 
sary to  do  so. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff :  R.  Dickson. 
Attorneys  for  defendant :  Scott  &  Co. 

0)  6  H.  A  N.,  233;  29  L.  J.  (Ex.),  110. 
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In  an  executory  contract  to  sell  and  yard^  34  Barb. ,  204,  3  Abb.  Court.  App. 

deliver  an  article  of  merchandise  the  Dec.,  314,  3  Keyes,  45;   Newberry  v. 
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A  warranty  is  an  incident  only  of  a 
completed  sale ;  it  has  no  present  vitali- 
ty and  force  in  an  executory  contract  of 
Bale :  Osbornv,  Oantz,  60  N.  Y.,  540. 

In  an  executory  contract  to  sell  prop- 
erty of  a  particular  description,  withcmt 
toarranty,  the  vendee  must  examine  it 
-within  a  reasonable  time,  ascertain  the 
defect,  if  any,  notify  the  vendor  there- 
of and  offer  to  return  it :  Dutchess  Co, 
V.  Harding,  49  N.Y.,  821,  8  Eng.  Rep., 
193  note  ;  McGormack  v.  Sarson,  45  N. 
Y.,  265 ;  Charlotte,  etc,,  v.  Jessup,  44 
How.  Prac.,  448  ;  Woodward  v.  IJjbby, 
68  Maine,  42  ;  Osborn  v.  OantZy  60  N. 
Y.,  540  ;  WoodU  v.  Whiten&y,  28  Wise., 
55  ;  C<mrad  v.  Dat&r,  2  Bissell,  842. 

See  WerUworth  vf  Dows,  117  Mass., 
14 ;  Drm  v.  Roe,  41  Conn.,  41. 

And  may  recover  freight  paid  upon 
the  goods :  Conrad  v.  Dater,  2  Bissell, 
342. 

This  rule  does  not  however  apply  to 
a  sale  of  what  is  known  to  be  refuse, 
as -of  slops  from  a  distillery  :  Holden  v. 
Clancy,  41  How.,  1. 

But  where  the  acceptance  is  induced 
by  artifice  or  fraud  of  the  vendor,  by 
reason  of  which  an  examination  is  pre- 
vented or  interfered  with,  the  accept- 
ance is  not  binding  as  an  assent  to  the 
quality,  and  the  vendee's  rights  are 
nnimpaired  thereby:  DutcTicss  Co.  v. 
Ha/rding,  49  N.  Y.,  321  ;  Omns  v. 
Sturgis,  67  Illinois,  366. 

If  the  property  cannot  be  examined 
without  great  inconvenience  or  injury 
thereto  until  used,  it  is  not  necessarily 
a  defence  that  the  buyer  did  not  prompt- 
ly examine  it :  AttoaUr  v.  Clancy,  107 
Mass.,  869  ;  Cox  v.  Long,  69  N.  C,  7 ; 
Conrad  v.  Dater,  2  Bissell,  842. 

See  Drew  v.  Boe,  41  Conn.,  41. 

So  if  the  defect  be  not,  with  ordinary 
diligence,  discoverable  until  sale  and 
use  :  Shields  v.  Pettie,  4  N.  Y..  122.  2 
Sandf.,  262  ;  1  Pars,  on  Cent.  (6th  ed.), 
592. 

An  executory  contract  to  manufac- 
ture and  deliver  articles,  corresponding 
in  all  respects  to  a  sample  shown,  bin(£ 
the  party  to  furnish  articles  equal  to 
the  sample  in  manufacture,  material, 
description,  quality,  fitness  and  dura- 
bility, for  the  use  for  which  they  were 
designed:  Ourmy  v.  Atlantic,  etc.,  58 
iV.  Y.,  358. 

If  a  defect  exists  which  could  not  be 
determined  on  examination  upon  re- 
ceipt of  the  articles,  but  only  upon  use, 

12  Eng.  Rep.  58 


it  is  not  the  duty  of  the  vendee  to  re- 
scind the  contract,  or  offer  to  return  the 
propertv  upon  discovery  ;  but  he  may 
retffin  them  and  recover  or  recoup  his 
damages  :  Qwmey  v.  AtlanXic,  etc,,  58 
N.  Y.,  858. 

Where  a  party  takes  a  reaper  and 
mower  on  trial,  with  the  understanding 
that  if  it  suit  him  he  will  pay  the  price 
demanded,  and  if  it  do  not  he  will  re- 
turn it  to  the  place  whence  he  took  it, 
and  he  fails  to  return  it  or  give  any  no- 
tice to  the  vendor  of  his  dissatisfaction 
with  its  performance,  the  latter  is  jus- 
tified in  treating  the  transaction  as  an 
absolute  sale,  and  entitled  to  recover 
the  contract  price  :  Spiekler  v.  Ma/rsh, 
84Md.,222. 

See  Wartman  v.  Breed,  117  Mass., 
18  ;  BonneU  v.  Jacobs,  86  Wise,  60. 

In  New  Hampshire  it  is  held  the  sel- 
ler should  declare  upon  the  special 
contract  and  not  for  ^oods  sold  and  de- 
livered :  Clay  v.  Bohonon,  54  N.  H., 
474. 

But  if  there  be  a  warranty  the  vendee 
may  recover  for  a  breach  thereof  without 
an  offer  to  return  :  Day  v.  Pool,  52  N. 
Y.  Rep.,  416  ;  Parks  v.  Morris,  etc.,  54 
N.  Y.,  586,  affirming  60  Barb.,  140; 
Quintard  v.  Newton,  5  Rob.,  72 ;  Day 
V.  Pool,  63  Barb.,  506 ;  Douns  v.  Dow, 
57  N.  Y.,  16  ;  Vincervt  v.  Leland,  100 
Mass. ,  432 ;  BonneU  v.  Jacobs,  36  Wise. , 
60 ;  Owens  v.  Sturgis,  67  Illinois,  866 ; 
Doane  v.  Duriham,  65  Illinois,  512 ; 
GoxY.  Long,  69  N.  C,  7 

So  if  there  be  fraud  in  the  sale : 
White  V.  Sutherland,  64  Illinois,  181 ; 
Owens  V.  Sturgis,  67  Illinois,  366. 

See  Quintard  v.  Newton,  5  Rob.,  72. 

Where  material  is  to  be  sold  to  be 
manufactured  into  articles  of  merchan- 
dise, with  warranty  of  its  quality  for 
that  purpose,  upon  a  breach,  the  differ- 
ence in  ^alue  between  the  articles  made 
of  the  defective  material,  and  similar 
articles  made  of  material  equal  to  the 
warranty,  is  a  proper  measure  of  dam- 
ages. The  vendee  is  not  confined  to  the 
market  prices  to  ascertain  that  differ* 
ence  :  Parks  v.  Morris,  etc.,  54  N.  Y., 
586,  affirming  60  Barb.,  140 ;  Do7tne  v. 
Dote,  57  N.  Y.,  16  ;  Passenger  v.  Thor- 
burn,  34  N.Y.,  634  ;  Milbvrn  v.  Bellani, 
89  N.  Y.,  53 ;  Mtmeiion  v.  N.  Y.,  etc., 
40  N.  Y.,  527  ;  Hdneman  v.  Heard,  50 
N.Y.,  37 ;  Ferris  v.  Comstock,  33  Conn., 
513. 

See  Hoe  v.  Sanborn,  36  N.  Y.,  98; 
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2  Am.'  Law  Review,  505;  35  How., 
204 ;  MuUett  v.  Mason,  L.  R.,  1  C.  P., 
559. 

Unless  the  seller  of  an  article  be'tlie 
manufaeturer,  knowledge  on  his  part 
that  the  article  is  intend^  for  a  specific 
^purpose  will  not  be  sufficient  to  au- 
thorize the  finding  of  a  warranty  of  fit- 
ness therefor :  Bartlett  v.  Hoppoek, 
34  N.  Y.,  118;  Ohuuter  v.  Hopkins,  4 
Mees.  &  Welsh.,  399. 

See  however  Brovm  v.  Edgington,  2 
Scott  New  Rep.,  496,  2  Man.  k  Or.  279, 
1  Drinkwater,  106,  where  a  wine  mer- 
chant ordered  from  the  defendant  a 
rope  to  be  used  for  raising  wine,  and 
the  defendant  not  having  such  an  one 
as  was  desired  undertook  to  furnish 
one ;  held,  that  a  warranty  was  im- 
plied that  the  rope  should  be  fit  and 
proper  for  the  purpose,  and  that  the 
defendant  was  liable  in  case  for  conse- 
quential damages  resulting  from  the 
insufficiency  of  the  rope — ^he  being  oon- 


sidered,  as  between  the  parties,  the 
manufacturer.  It  seems  the  rule  ex- 
tends to  all  cases  where  the  buyer  has 
a  right  to  and  does  rely  upon  the  skill 
andiudgment  of  the  seller :  Leopold 
V.  Van  Kirk,  27  Wise.,  152  ;  Boothhy 
v.  Scales,  27  Wise.  626 ;  Hoe  v.  San- 
horn,  21  N.  Y.,  552  ;  Bigge  v.  Parkin- 
son, 7  Hurlst.  &  Norm.,  955,  8  Jurist, 
N.  S.,  1014. 

It  is  only  where  an  article  is  con- 
tracted for  to  be  applied  to  a  particular 
purpose,  and  in  such  manner  that  the 
buyer  necessarily  trusts  to  the  judg- 
ment or  skill  of  the  manufacturer  or 
dealer  and  not  to  his  own,  that  there  is 
an  implied  warrar^y  that  it  shall  be 
reasonably  fit  for  tne  purpose  to  which 
it  is  to  be  applied:  Charlotte,  etc.,\. 
Jessup^  44  How.  Prac.  447. 

See  Muthven  v.  Straker,  Blackham, 
Dundas  &  Osbom,  130 ;  Bice  v.  For- 
syth, 41  Maryland,  389. 


[Law  Repofts,  10  Common  Pleas,  897.] 
April  28,  1876. 
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MoLLOY,  Oamishee, 

Attomejfa  Charge  for  Costs  on  "Property  recovered" — AttaekmetU  of  Debts — Priority — 
23  <fc  24  Vict.  e.  127,  s.  28— Cowlnjon  Law  Procedure  Act,  1864,  «.  61. 

The  defendant  having  recovered  K  sura  of  money  in  an  action  brought  by  him 
against  M.,  B.,  the  defendant's  attorney  in  that  action,  had  taken  out  a  sumnaons 
for  an  order  charging  his  costs  in  such  action  upon  the  sum  recovered.  Tlie  plaintiff 
afterwards,  having  recovered  judgment  in  his  action  against  the  defendant,  obtained 
an  ex  parte  garnishee  order  attaching  the  sum  recovered  by  defendant  against  M., 
in  execution. 

Under  these  circumstances  the  parties  came  before  a  judge  at  Chambers,  B.,  claim- 
ing to  have  a  charging  order  on  the  judgment  debt  as  property  recovered  within  the 
28th  section  of  23  <k  24  Vict  c.  127^  and  the  plaintiff  claiming  an  order  on  M.  to  pay 
the  sum  attached  to  him.    The  judge  made  an  order  in  favor  of  B.  : 

Held,  that  he  was  right  in  so  doing ;  that  the  sum  recovered  was  property  within 
the  section,  and  that  the  attorney  was  entitled  to  priority. 

This  was  an  application  by  way  of  appeal  from  the  decis- 
ion of  Brett,  J.,  at  Chambers,  refusing  to  make  an  order 
under  the  61st  section  of  the  Common  Law  Proc**dun?  Act, 
18B4,  that  one  Molloy  should  pay  two  sums  of  £69  and  £110 
to  the  plaintiff.  The  facts  were  as  follows :  The  plaintiff 
had  recovered  judgment  in  the  action,  and  sought  to  attach 
in  execution  two  sums  of  £69  and  £110  which  were  due  to  the 
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defendant  Pugin  from  Molloy  by  the  award  of  an  arbitrator, 
to  whom  an  action  by  Pugin,  the  defendant,  against  Molloy, 
and  all  matters  in  dinerence,  had  been  referred.  A  Mr.  But- 
ton had  acted  as  Pugin' s  attorney  in  the  action  of  Pugin  v. 
Molloy  and  the  arbitration.  On  the  6th  of  February  Button 
took  out  a  summons  at  Chambers  for  an  order  under  23  &  24 
Vict.  c.  127,  s.  28,  charging  the  costs  due  to  him  in  respect  of 
the  action  of  Pugin  v.  Molloy  and  the  reference  upon  the 
sums  recovered.  Before  the  hearing  of  that  summons  the 
plaintiff  Birchall,  having  recovered  judgment  in  his  action 
against  Pugin,  obtained  a  garnishee  order  ex  parte  attaching 
the  two  sums  of  £69  and  £110  under  the  61st  section  of  the 
Common  Law  Procedure  Act,  1854.  The  case  then  came  be« 
fore  Brett,  J.,  at  Chambers,  when  Button  claimed  to  have  an 
order  charging  his  costs  npon  the  sums  ^recovered  as  [398 
aforesaid,  and  the  plaintin  Birchall  claimed  an  order,  under 
the  61st  section  oi  the  Common  Law  Procedure  Act,  1854, 
that  Molloy  should  pay  them  to  him  as  the  execution  cred- 
itor in  the  action  oi  BurchaU  v.  Pugin.  After  the  award 
in  Pugin  v.  Molloy  had  been  made,'  and  before  the  costs 
were  taxed,  Mr.  Pugin  withdrew  Button's  retainer  and  em- 
ploved  another  attorney. 

The  learned  judge  refused  to  make  the  order  in  favor  of 
the  plaintiff,  as  before  mentioned,  and  made  a  charging  order 
in  favor  of  Button  (*). 

Avderson  moved  for  a  rule  nisi  calling  on  the  garnishee 
to  pay  the  sums  of  £69  and  £110  to  the  plaintiff.  The  gar- 
nishee order  having  been  served  binds  the  funds  in  the  hands 
of  the  garnishee,  and  the  attorney  is  not  entitled  to  priority: 
Hough  V.  Edwards  (')*  The  attorney's  lien  cannot  prevail 
over  an  attachment  of  the  debt^  under  the  Common  Law 
Procedure  Act,  1854.  In  Eisdell  v.  Coningham  {^)  and 
Sympson  v.  ProtheroC)  there  was  notice  of  the  attorney's 
lien.  Here  the  plaintiff  had  no  notice  at  the  time  when  the 
garnishee  order  was  obtained.  Secondly,  the  attorney's 
right  to  a  charge  does  not  arise  until  he  has  completely  tin-^ 
ished  the  proceedings  in  the  suit.     He  ought  to  get  the  costs 

Q)  23  <&  24  Vict.  c.  127.  s.  28  :  upon  and  against  and  a  right  to  payment 

"  In  every  case  in  which  an  attorney  or  out  of  the  property,  of  whatsoever  nature 

solicitor  shall  bo  employed  to  prosecute  or  kind  the  same  may  be  which  shall  have 

or  defend  any  suit,  <fec.,  it  shall  be  lawful  been  recovered  or  preserved  through  the 

for  the  court  or  judge  before  whom  any  instrumentality  of  any  such  attorney  or 

such  suit,  <fec.,  has  been  heard,  or  shall  l>e  solicitor,  for  the  taxed  costs,  charges,  and 

depending,  to  declare  such  attorney  or  expenses    of   or    in    reference    to   such 

solicitor  entitled  to  a  charge   upon  the  suit,"  <&c. 

property   recovered    or   preserved,    and        (*)  1  H.  A  N.,  171 ;  26  L.  J.  (Ex.),  64. 
upon  such  declaration  being  made  such         (*)  28  L.  J.  (Ex.),  213. 
attorney  or  solicitor  shall  have  a  charge        (*)  26  L.  J.  (Ch.),  671. 
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taxed,  and  recover  as  much  as  he  can  from  the  other  side 
before  coming  upon  the  slim  recovered.  Thirdly,  it  is  sub- 
mitted that  these  funds  are  not  property  recovered  within 
the  meaning  of  the  Attorneys  and  Solicitors  Act  (23  &  24 
Vict.  c.  127,  s.  28).  The  section  refers  to  specific  property  re- 
covered as  in  an  action  of  detinue  or  real  property,  not  a  mere 
debt  or  chose  in  action :  Wilson  v.  Hood  (*).  Fourthly,  the 
399]  court  has  a  discretion  in  the  matter,  and  will  not  *give 
the  attorney  a  charge  when  the  garnishee  order  has  been  al- 
ready obtained  without  notice. 

Lord  Coleridge,  C.J.:  I  think  there  should  be  no  rule. 
This  case  comes  before  us  by  way  of  appeal  against  the  decis- 
ion of  my  Brother  Brett,  ref  usingto  make  an  order  under  the 
61st  section  of  the  Common  LawProcedure  Act,  1854,  against 
the  garnishee  to  pay  to  the  plaintiflE  Birchall  a  sum  of  £179. 
[His  Lordship  then  stated  the  facts  of  the  case.]  Under 
these  circumstances,  the  learned  judge  in  effect  decided  that 
the  attorney  was  entitled  to  priority.  It  appears  to  me  that 
his  decision  was  riffht.  One  objection  made  by  the  counsel 
for  Birchall  was  that  the  sum  m  question  was  not  ''prop- 
erty" recovered  within  the  meaning  of  23  &  24  Vict.  c.  127, 
s.  28.  I  am  of  opinion  that  that  objection  cannot  prevail. 
The  words  used  in  the  section  are  of  the  widest  possible 
character,  and  include  all  property  of  whatsoever  kind; 
not  only  property  known  to  the  common  law,  but  property 
of  every  kind.  It  seems  to  me  that  this  is  property  of  some 
kind :  it  is  a  chose  in  action.  If  authority  were  wanting  on 
the  subject,  it  appears  to  me  that  there  is  abundant  au- 
thority to  be  found  in  the  decisions.  The  case  of  Wilson 
V.  Hood  (*)  was  cited  as  showing  that  the  section  was  limited 
to  real  property,  but  the  real  question  in  the  case  was  whether 
realty  was  included  in  the  section,  and  the  court  held  that  it 
was.  It  was  not  disputed  that  personal  property  of  all  sorts 
was  within  the  section.  The  next  question  is  whether  the 
attomev's  claim  to  a  charge  on  the  property  is  to  be  de- 
feated by  the  action  subsequently  taken  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act.  The  language 
of  the  latter  part  of  the  28th  section  of  23  &  24  Vict.  c.  127, 
is  strongly  in  favor  of  the  attornev'  s  claim.  It  is  enacted 
that  all  acts  done  to  defeat,  or  which  shall  operate  to  defeat, 
such  charge  or  right,  shall,  except  in  favor  of  a  bona  fide 
purchaser  for  value  without  notice,  be  absolutely  void  as 
against  such  charge  or  right.  There  is,  it  seems  to  me,  strong 
authority  against  the  contention  of  the  plaintilFs  counsel. 
In  the  cases  of  Eisdell  v.  Coning havi  (^')  SLud  Sf/mpson  v. 

(')  3  n.  cfe  C,  14S.  O  28  L.  J.  (Ex.),  213. 
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Prothero{^\  it  was  held  that  the  attorney's  claim  *to  [400 
be  satisfied  his  charges  out  of  the  property  which  had  been 
recovered  by  his  exertions  was  entitled  to  priority.  In  the 
case  of  Eisdell  v.  Coningham  (')  the  garnishee  actually  had 
to  refund  the  money.  In  the  present  case  either  party,  in 
the  absence  of  the  other,  was  entitled  to  be  paid  this  sum  of 
money;  the  question  is,  which  is  entitled  to  priority?  I 
think  the  decision  of  my  Brother  Brett,  that  the  attorney, 
having  first  taken  steps  to  attach  this  money  in  respect  of 
his  costs,  was  entitled  to  priority,  was  correct.  There  is 
nothinff  in  the  objection  that  the  costs  in  the  action  of  Pugin 
V.  Mouoy  had  not  been  taxed  by  Button.  He  was  dismissed 
by  Pugin,  and  had  no  power  or  authority  to  do  what  it  is 
suggested  he  ought  to  have  done. 

Beett,  J. ;  The  attorney  was  the  first  to  take  steps  to  at- 
tach the  money  hj  taking  out  the  summons  for  the  cnarging 
order.  That  of  itself  did  not  operate  as  a  charge,  and  be- 
fore the  hearing  of  that  summons  the  garnishee  order  was 
made  ex  parte  under  the  61st  section  of  the  Common  Law 
Procedure  Act,  1854.  That  order  does  in  a  sense  charge  the 
debt,  and  the  garnishee  may  voluntarily  pay  the  sum  charged 
to  the  execution  creditor;  but  by  the  latter  part  of  the  61st 
section,  if  he  refuses  to  pay  he  must  be  ordered  to  appear  to 
show  cause  why  he  should  not  pay,  and  a  subsequent  order 
must  be  obtained  against  him  for  payment.  Consequently 
in  such  a  case  the  garnishee  order  obtained  ex  parte  is  not 
effective  without  a  subsequent  order.  The  state  of  things 
was  therefore  this  at  the  date  of  the  hearing  before  me. 
Neither  party  had  perfected  his  right.  Button  had  a  sum- 
mons to  charge  the  debt  only,  and  Birchall  had  an  order  only 
hinAiiig  prima  facie  and  in  the  absence  of  cause  being  shown 
to  the  contrary.  Neither  party  could  obtain  the  money 
without  an  order.  Under  these  circumstances  it  is  objected 
on  behalf  of  Birchall  that  these  sums  of  money  are  not 
"property"  within  the  meaning  of  the  28th  section  of  23  & 
24  Vict.  c.  127.  Now  it  seems  to  me  that  they  are.  Some- 
thing has  been  recovered  for  Pugin  by  the  exertions  of  But- 
ton. That  something  is  the  right  of  immediate  payment  of 
two  ascertained  and  specified  amounts  or  sums  or  money. 
They  are  two  judgment  debts.  The  words  in  the  section, 
which  are  *"  property  of  any  kind,"  seem  to  me  to  be  [401 
large  enough  to  cover  such  a  right  as  Pugin  has  to  these  two 
sums.  If  Pugin  had  paid  monev  into  his  own  account  at 
liis  bankers,  the  amount  would  obviously,  I  think,  be  prop- 
erty, although  the  bankers  wfeuld  not  be  bound  to  repay  or 

0)  26  L.  J.  (Ch.),  671.  O  28  L.  J.  (Ex.),  218. 
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pay  out  the  same  coins.  These  two  sums,  ascertained  hy 
legal  decision  to  be  due  to  Pugin,  though  still  in  the  hands 
of  Molloy,  seem  to  me  to  be  equally  capable  of  being  called 
property.  I  think  that  even  before  the  act  in  equity  money 
recovered  by  a  decree  was  treated  as  property  upon  which  an 
attorney  would  have  an  equitable  lien. 

It  is  also  objected  that  button,  not  having  proceeded  to 
tax  the  costs  in  the  proceedings  against  Molloy,  is  not  en- 
titled to  the  charge  upon  the  property  recovered.  I  will  not 
say  what  might  have  been  the  enect  if  there  had  been  no 
change  of  attorneys,  but  Button  was  dismissed  by  Pugin 
after  the  snms  in  question  had  been  recovered.  It  would  be 
a  very  strong  thing  to  say  that  under  these  circumstances 
he  is  not  entitled  to  his  costs.  I  think  that  there  was  with- 
out doubt  a  debt  due  to  him  in  respect  of  which  he  was  en- 
titled to  a  charge  if  Birchall' s  claim  were  out  of  the  way. 
The  last  question  therefore  is,  which  of  these  parties  is 
entitled  to  priority  ?  Neither  of  them  having  completed  his 
right,  which  is  entitled  to  the  preference  ?  I  think  the  judg- 
ments in  the  Admiralty  cases,  e.g.,  in  T7ie  Jeff  Daw  {^)^ 
though  not  absolutelv  binding,  and  also  the  decisions  in 
equity,  are  strong  authorities  to  show  that  when  the  attorney 
is  the  meritorious  cause  of  the  recovery  of  the  sum  in  ques- 
tion, his  claim  upon  it  for  costs  is  entitled  to  priority.  On 
the  strength  of  tnat  equity,  neither  party  having  perfected 
his  right,  I  thought  Button  was  entitled  to  have  his  charge 
upon  the  monejr  in  preference  to  the  execution  creditor. 
Until  the  execution  creditor's  position  is  perfect,  I  think  the 
court  is  bound  to  prefer  the  attorney,  without  whose  services 
there  would  by  the  hypothesis  have  been  no  fund  on  which 
either  party  could  have  claimed. 

HuDDLESTON,  J.,  coucurred. 

Bule  rqfused. 

Attorneys  for  plaintiff :  Poole  &  Hughes, 

(»)  UwRep.,  2  A.  AE„  1. 

See  notes  2  Enff.  R,  628, 3  Eng.  R.,  625.  An  attorney  has  a  lien  apon  a  j  udg- 

Where  a  settlement  was  cmlusively  ment  recovered  by  him  for  any  sum 

made  it  was  set  aside  and  the  attorney  agreed  upon  between  him  and  his  client 

lield  entitled  to  his  lien  for  costs  :  Nu-  as  a  compensation  for  his  services,  as 

^tT\i  v.  (/Brien,  Blackham,  Dundas  &  well  as  for  the  costs  in  the  judgment, 

Osbom,  208 ;  see  also  Kirwanv.  Hamp-  and  to  the  amount  of  such  lien  is  to  be 

tOHy  Id.,  227.  deemed  an  equitable  assignee.     WTien 

But  the  settlement  must  be  collusive  :  the  recovery  is  solely  for  costs,  the  judg- 

Moore  v.  Anqell^  2  New  Prac.  Cas.,  194  ment  itself  is  a  legal  notice  of  the  lien. 

The  court  will  not  ordinarily  make  a  and  this  lien  cannot  be  discharged  by 

summary  order  requiring  an  attorney  payment  to  any  one  but  the  attorney, 

to  be  paid  the  amount  of  his  lieu  :  Hoi-  But  where  the  judgment  is  for  dam- 

eroft  V.  ManJby,  1  New  Prac.  Cas,,  9.  ages  and  costs  it  is  not  notice  of  the 
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lien,  even  for  the  taxed  costs,  and  such  was  given  to  defendant.     Upon  appeal 

lien  can  be  protected  only  by  notice  to  the  judgment  was  reversed  and  a  new 

the    judgment    debtor  :    MarsliaU   v.  trial  granted,  costs  to  abide  the  event. 

Meech,  51  N.  Y. ,  140.  Before  the  new  trial  the  parties  settled 

An  attorney  has  a  lien  upon  his  cli-  and  plaintiff  executed  to  defendant  a 

en t*s  papers  in  his  possession  :  Bowling  release.     Held  the  attorney  had  no  lien, 

Oreen,  etc.,  v.    Todd,   64  Barb.,  146;  legal  or  equitable,  which  could  affect  the 

Supervisors  v.  Brodhead,  44  How.  411 ;  settlement,  and  his  subsequent  proceed - 

Estate  of  Uutchins,  54  Law  Times  (Fo-  ings  must  be  set  aside  without  condi- 

lio),  Eng.,  168.  tions  :  Pvlver  v.  Hwrris,  53  N.  Y.,  73  ; 

An  attorney  acquires  a  lien  for  his  Trist  v.  Child,  1  Mac  Arthur.  1. 

costs  upon  the  recovery  of  a  judgment.  But  see  Pleasants'^.  Korretcht,  5  Heis- 

and  where  notice  of  the  lien  is  given  to  kell  (Tenn.),   604;    Hoss  v.  Wilson,! 

the  judgment  debtor  the  court  will  pro-  Mac  Arthur,  474  ;  Stanton  v.  Haskiji,  1 

tect  the  lien.     But  the  retaining  of  an  MacArthur,  558  ;  Adams,  etc.,  v.  Andy, 

attorney  to  prosecute  an  action  gives  1  MacArthur,  642. 

him  no  lien  upon  what  may,  in  the  event  An    attorney  is  not  compellable  to 

of  a  trial,  be  recovered  therein.  produce,  as  a  witness,  documents  in- 

Plaintiff  having  obtained  a  judgment  trusted  to  him  in  the  capacity  of  an  at- 

in  an  action  for  assault  and  battery,  tomey  :  Queeley  v.  Wa/rreUf  BL,  Dund. 

assigned  it  to  his  attorney  as  security  &  Osb.,  169. 
for  costs,  notice  of  which  assignment 


[Law  Reports,  10  Common  Pleas,  402.] 
May  6,  1875. 

*Wells  v.  The  Mayor,  Aldermen,  and  Burgesses  [402 
•  OF  Kingston-upon-Hull. 

Contract — Corporation — Seal — Interest  in  Land — Statute  of  Fratids,  s.  4. 

The  defendants,  a  municipal  corporation,  were  possessed  of  a  dock  of  which  they 
allowed  the  use  to  ships  neediog  repairs,  under  certain  printed  regulations.  The 
plaintiff  entered  into  a  parol  agreement  with  the  defendants  for  the  use  of  the  dock, 
upon  the  terms  of  such  regulations.  By  these  regulations  it  was  provided  that  the 
dock  should  be  "  let "  to  parties  requiring  the  same  for  the  repair  of  vessels  at  such 
rates  as  the  council  of  the  borough  should  from  time  to  time  sanction,  and  tliat  ves- 
sels entered  in  a  book  kept  by  the  borough  treasurer  should  be  allowed  to  enter  the 
dock,  as  far  as  possible,  according  to  the  order  of  entry  in  the  book  The  regulations 
contained  provisions  that  the  dercndants  should  be  entitled  to  detain  the  vessel  in  the  ' 
dock  until  the  dockage  was  p/»i(l,  that  the  corporation  foreman  should  open  and  shut  the 
dock  gates,  and  various  other  provisions  tending  to  show  that  the  defendants  intended 
to  retain  possession  of  and  control  over  the  dock  while  in  use  by  vessels.  The  de- 
fendants did  not  admit  the  plaintiff's  vessel  into  the  dock  in  her  turn : 

Held,  in  an  action  for  breach  of  contract  by  the  plaintiff  against  the  defendants, 
that  the  contract  was  not  for  an  interest  in  land  within  the  4th  section  of  the  Statute 
of  Frauds,  and  therefore  need  not  be  in  writing ;  and,  secondly,  tliat  the  contract 
need  not  be  under  the  seal  of  the  corporation. 

Declaration  for  breach  of  a  contract  by  which  the  de- 
fendants were  to  allow  a  certain  steamship  of  the  plaintiff 
to  be  docked  in  the  defendants'  graving  dock  in  her  turn, 
during  the  execution  of  certain  repairs  to  the  said  ship. 

Plea  {inter  aUa\  denial  of  the  agreement. 

The  facts,  as  proved  at  the  trial  before  Archibald,  J.,  at 
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the  Yorkshire  Spring  Assizes,  1874,  were  as  follows :  The  de- 
fendants were  a  mtinicipal  corporation,  and  were  the  owners 
of  a  graving  dock.  Certain  printed  regulations  had  been 
established  by  them  for  the  use  of  the  dock,  which  were  as 
follows : 

"1.  The  dock  will  be  let  to  parties  requiring  the  same  for 
the  repair  of  vessels,  at  such  rates  as  the  council  of  the  bor- 
ough shall  from  time  to  time  sanction. 

''2.  With  a  view  to  secure  to  parties,  as  far  as  possible, 
the  use  of  the  dock  in  the  order  of  priority  of  application,  a 
book  is  kept  by  the  borough  treasurer  at  the  town  hall,  in 
which  the  names  of  all  vessels  intended  for  repair  in  the 
dock  must  be  entered,  and,  as  far  as  practicable,  priority 
403]  will  be  given  to  vessels  in  the  order  of  *entry,  subject, 
nevertheless,  to  these  regulations ;  and  also,  in  case  of  any 
question  as  to  priority  of  any  vessels,  such  question  shall  be 
determined  by  the  borough  treasurer  in  such  manner  as  he 
shall  see  fit,  and  his  decision  shall  be  final. 

"3.  No  changing  of  turns  will  be  allowed. 

''4.  No  vessel  is  to  be  entered  in  the  book  except  by  a 
written  order  from  the  owner  or  master. 

"5.  On  entering  each  vessel,  a  sum  of  £3  3^.  shall  be  paid 
to  the  borough  treasurer  as  entrance  money. 

"  6.  The  entrance  money  will  be  allowed  as  part  of  the 
dockage  if  the  account  for  such  dockage,  and  moneys  pay- 
able in  respect  of  the  vessel,  shall  be  paid  within  ten  aavs 
after  the  same  is  sent  in.  If  the  account  is  not  so  paid,  the 
entrance  money  will  be  absolutely  forfeited.  The  entrance 
money  and  the  right  of  turn  for  the  use  of  the  dock  will  also 
be  absolutely  forfeited  if  the  vessel  does  not  take  her  turn 
at  the  time  specified  at  the  time  of  entry,  or  subsequently 
fixed  by  notice  (written  or  verbal)  given  to  the  owner,  mas- 
ter, or  other  person  in  charge,  or  having  the  docking  of  the 
vessel. 

"7.  The  treasurer  may,  on  behalf  of  the  corporation,  not- 
withstanding the  preceding  regulations,  require  payment  of 
all  dockage  or  other  monevs  payable  in  respect  of  any  ves- 
sel before  such  vessel  is  allowed  to  leave  the  dock,  and,  to 
preserve  the  iien  of  the  corporation,  may  detain  such  vessel, 
and  dockage  in  respect  of  the  vessel  will  be  chargeable 
during  such  time  as  she  may  be  detained  in  the  dock. 

*'  8.  The  corporation  foreman  will  open  and  close  the  dock 
gates  for  the  docking  and  undocking  of  vessels  as  may  be 
required. 

*'9.  The  ground  blocks  and  horizontal  shores  of  the  cor- 
poration may  be  used  for  vessels  in  the  dock,  but  the  parties 
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using  the  same  must  take  all  risks  and  responsibility  in 
respect  thereof,  and  of  selecting  and  placing  the  same. 

''10,  If  any  injury  or  damage  should  be  done  to  the  dock, 
dock  gates,  engines,  machines,  blocks,  shores,  or  other 
property  of  the  corporation,  by  any  vessel  or  person  em- 
ployed therein  or  connected  therewith,  or  if  any  of  the 
blocks  or  shores  are  left  adrift  or  lost,  full  compensation  to 
be  assessed  and  fixed  by  the  corporation  surveyor  shall  be 
paid  by  the  occupier  of  the  dock  or  owner  of  the  *ves-  [404 
sel,  and  the  compensation  when  so  fixed  shall  in  like  manner 
as  dockage  be  deemed  moneys  payable  in  respect  of  the 
vessel,  and  shall  be  paid  and  recoverable  accordingly. 

*'ll.  The  dock  must  be  cleaned  out  each  day  at  the  ex- 
pense of  the  vessel  occupving  it  to  the  satisfaction  of  the 
corporation  foreman  or  otner  person  in  charge  of  the  dock, 
and  in  the  event  of  the  occupier  of  the  docK  not  fulfilling 
this  regulation,  the  corporation  will  do  the  work,  and  all 
charges  or  expenses  in  respect  thereof  shall  be  charged  to 
the  occupier  of  the  dock  or  owner  of  the  vessel  and  deemed 
moneys  payable  in  respect  of  the  vessel,  and  be  paid  and 
recoverable  accordingly. 

''12.  The  corporation  will,  for  the  convenience  of  parties 
occupying  the  dock,  afford  the  usual  facilities  for  using  the 
same,  but  on  this  distinct  stipulation,  that  the  dock  wUl  in 
all  cases  be  let  subject  to  the  parties  occupying  the  same 
undertaking  all  risks  and  responsibilities  whatsoever,  as 
the  corporation,  not  being  a  trading  body,  will  not  be 
responsible  for  any  injury,  damage,  or  detention,  however 
caused,  occurring  to  any  vessel  whue  docking,  or  undocking, 
or  being  in  the  dock,  or  for  any  damage  whatsoever  result- 
ing to  the  owner  of  such  vessel  or  any  other  person  connected 
therewith." 

It  appeared  that  the  plaintiff  had  paid  to  the  borough 
treasurer  £3  10^.  as  entrance  money  for  the  shij),  according 
to  the  regulations,  and  the  ship  was  entered  in  the  turn 
book.  When  the  turn  of  the  vessel  came,  another  vessel 
was  admitted  in  her  stead.  It  was  contended  for  the  defen- 
dants that,  to  render  the  defendants  liable,  the  contract 
ought  to  have  been  in  writing,  as  being  a  contract  for  an  in- 
terest in  lan^  within  the  4th  section  of  tne  Statute  of  Frauds, 
and  that  it  ought  to  have  been  under  the  seal  of  the  corpo- 
ration. The  verdict  passed  for  the  plaintiff,  leave  being 
reserved  to  enter  a  verdict  for  the  deiendants  on  the  above 
grounds.  A  rule  nisi  had  been  obtainedaccordingly,  against 
which 

WllU^  Q.C.,  and  Mellor^  showed  cause:  This  case  comes 
12  E^G.  Rep.  69 
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within  the  exceptions  to  the  rule  that  a  corporation  can 
only  contract  under  seal.  With  reference  to  matters  of  ordi- 
nary business  constantly  recurring  and  matters  of  urgency, 
405]  it  has  been  always  held  *that  a  seal  is  not  necessary. 
It  would  be  absurd  that  every  time  a  ship  was  to  enter  the 
dock  for  repairs  it  should  be  necessary  to  call  a  meeting  of 
the  corporation  for  the  purpose  of  affixing  the  seal.  [They 
cited  on  this  point  Arnold  v.  Mayor  of  Poole  {') ;  South  of 
Ireland  Colliery  Co.  v.  Waddle  (") ;  Mayor  of  Ludlow  v. 
Charlton  (") ;  Mayor  of  Kidderminster  v.  Hardwick  (*) ; 
Austin  V.  Guardians  of  Bethnal  Oreen  (*) ;  East  London 
Waterworks  Co,  v.  Bailey  (').] 

Secondly,  the  case  is  not  within  the  4th  section  of  the 
Statute  of  Frauds ;  there  is  no  intention  that  any  interest  in 
the  land  should  be  given  to  the  plaintiff ;  the  whole  scope  of 
the  regulations  is  that  the  corporation  should  retain  all 
rights  of  property  and  possession  in  the  dock.  [They  cited 
on  this  point  Smith  v.  Overseers  of  St.  Michael^  Ca7nbridge{'); 
Dean  v.  Hogg  (") ;  Wright  v.  Stavert  (•) ;  Watkiiis  v.  Over- 
seers of  Milton-next'Gravesend  (*•) ;  Jioads  v.  Trumping- 
ton  r) ;   Wood  v.  Leadbitter  (").] 

Maule^  Q.C.,  and  Cave^  supported  the  rule :  There  is  no 
exception  to  the  general  rule  rec[uiring  a  corporation  to  con- 
tract under  seal  within  which  this  case  can  fairly  be  brought. 
There  is  no  reason  for  relaxing  the  rule  on  the  ground  of 
necessity  or  urgency  in  this  case,  because  the  borough 
treasurer,  if  appointed  under  seal,  could  be  authorized  by 
the  terms  of  his  appointment  to  affix  the  seal  on  behalf  of 
the  corporation  to  any  contract  that  might  be  necessary. 

[They  cited  on  this  point  Copper  Miners^  Co.  v.  Fox  (").J 

With  regard  to  the  second  point  the  plaintiff  is  in  this 
dilemma.  IE  the  license  to  occupy  the  dock  is  revocable,  it 
was  revoked.  If  it  was  irrevocable,  it  must  be  because  it 
was  a  license  coupled  with  an  interest.  What  interest  can 
there  be  but  an  interest  in  the  land  ?  Wright  v.  Stavert  (*) 
406]  and  that  class  of  cases  is  *not  applicable,  for  there  is 
not  in  the  case  of  a  servant,  or  a  governess,  or  the  lodger  at 
a  boarding-house,  a  right  to  occupy  any  particular  room  or 
portions  of "  land.  It  is  contended  that  this  agreement 
Jtmounts  to  a  demise  of  the  dock.     The  plaintiff^  has  the  ex- 

(»)  4  M.  A  G.,  860.  (')  3  E.  A  E.,  388. 
(«)  Law  Rep.,  8  C.  P.,  463;  Law  Rep.,        («)  10  Bing.,  845. 

4  C.  P.,  617.  ■  (•)  2  E.  A  E.,  721 ;  29  L.  J.  (Q.B.),  161, 

(3)  6  M.  <fe  W.,  816.  (*0)  Law  Rep.,  3  Q.  B.,  350. 

(*)  Law  Rep.,  9  Ex.,  18.  (")  Law  Rep.,  6  Q.  B.,  56. 

(*)  Law  Rep..  9  C.  P.,  91.  (•«)  13  M.  A  W.,  838. 

O  4  Bing.,  283.  (")  16  Q.  B.,  229;  20  L.  J.  (QB.),  174. 
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elusive  right  to  all  the  beneficial  enjoyment  of  the  dock 
while  he  occupies  it.  Even  if  the  defendants  were  by  the 
agreement  to  retain  the  legal  occupation  of  the  dock,  the 
plaintiflf  was  to  have  a  use  of  it  in  the  nature  of  an  easement. 
[They  cited  on  this  point  Reg,  v.  Winter  Q) ;  Webb  v.  Pater- 
noster (') ;  Wood  V.  Lake  (*) ;  Hex  v.  Inhabitants  of  Horn- 
don  (*) ;  Inman  v.  Stamp  (*) ;  Edge  v.  Stafford  (") ;  Reg.  v. 
8t,  Martin  (^) ;  Selby  v.  Greaves  (*) ;  Hancock  v.  Austin  (•) ; 
Horsey  v.  Oraham  (") ;  Taylor  v.  Waters  (") ;  Rex  v.  Cav- 
ersham  (") ;  Buszard  v.  Capel  (") ;  Mayor  of  Yarmouth  v. 
Oroom  (");  Smart  y,  Jones  (").] 

Lord  Coleridge,  C.J.:  This  case  has  been  argued  at 
considerable  length,  but  it  seems  to  me  that  it  admits  of  de- 
cision on  tolerably  plain  and  simple  grounds.  The  first 
point,  viz.,  whether  a  contract  in  writing  was  essential,  de- 
pends on  whether,  by  the  terms  of  the  agreement  between 
the  parties,  it  was  intended  to  confer  an  interest  in  land,  or 
whether,  apart  from  any  intention,  the  effect  of  the  agree- 
ment was  such  as  necessarily  to  confer  such  an  interest. 
Now  prima  fade  it  appears  to  me  that  such  an  agreement 
as  this  is  not  what  would  be  generally  understood  as  dealing 
with  an  interest  in  land.  In  ordinary  language  it  is  a  con- 
tract for  the  use  of  a  graving  dock.  It  is  possible  that  in  a 
contract  for  the  use  or  such  a  dock  such  an  exclusive  right 
to  the  possession  of  the  dock  as  to  amount  to  an  interest  in 
land  might  be  intended  to  be  given,  and  then  a  written  con- 
tract would  be  necessary.  I  cannot  think  that  there  was 
any  such  intention  here. 

*The  terms  of  the  regulations  seem  to  me  altogether  [407 
inconsistent  with  the  notion  that  the  parties  intended  to  give 
an  interest  in  the  land  itself,  or  that  the  agreement  between 
them  amounted  to  the  giving  of  such  an  interest.  The  mere 
use  of  the  word  "let"  in  the  first  regulation,  and  the  words 
'*  occupiers  of  the  dock"  in  some  of  the  other  regulations, 
is  not  of  itself  sufficient  to  create  such  an  interest.  It  is  ob- 
vious that  thev  are  not  used  as  terms  of  art  according  to  a 
strict  unalterable  legal  signification,  and  they  must  be  con- 
strued in  connection  with  the  whole  of  the  document.    The 

(1)  2  Salk.,  687.  (•)  H  C.  B.  (N.S.).  684;  32  L.  J.  (C.P.), 

(»)  Palm.,  71;  Popham,  151.  252. 

(8)  Say.,  8.  (»o)  Law  Rep.,  6  C.  P.,  9. 

'*)  4  M.  A  S.,  562.  (")  7  Taunt,  374. 

»)  1  Stark.,  12.  (»)  4  B.  &  C,  688. 

•)  1  C.  A  J.,  891.  0»)  8  B.  A  C,  141. 

0)  8  Q.  B.,  204.  (")  1  H.  A  C,  102;  82  L.  J.  (Ex.),  74. 

(«)  Law  Rep.,  8  C.  P.,  694.  (»)  16  C.  B.  (N.S.),  717'  88  L.  J.  (C.P.), 

166. 
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provisions  that  priority  is  to  be  given  according  to  the  order 
of  application  only  so  far  as  possible,  and  that  the  borough 
treasurer  is  to  decide  all  questions  that  may  arise  as  to  pri- 
ority;, and  that  his  decision  shall  be  final,  do  not  seem  very 
consistent  with  the  notion  that  an  absolute  and  exclusive  in- 
terest in  land  was  to  be  given  as  suggested.  Down  to  the 
7th  regulation  there  is,  at  any  rate,  nothing  inconsistent  with 
the  dock  remaining  in  the  possession  and  under  the  control 
of  the  corporation.  The  7th  regulation  provides  that  the 
vessel  may  be  prevented  from  leaving  the  dock  if  the  dock- 
age is  not  paid :  in  other  words,  the  supposed  tenant  is  not 
to  be  at  liberty  to  walk  out  of  the  tenement  the  exclusive  pos- 
session of  wmch  is  supposed  to  have  been  demised  to  him. 
The  only  way  of  preventing  this  would  be  by  the  corpora- 
tion's locking  the  gates,  for  an  injury  to  which  it  was  sug- 
gested in  argument  trespass  would  lie  by  the  shipowner.  It 
seems  to  me  that  the  right  to  do  such  an  act  is  the  strongest 
possible  evidence  of  the  intention  to  preserve  the  authority 
of  the  corporation  over  the  dock.  By  the  8th  regulation 
again  the  corporation  foreman  is  to  open  and  shut  the  dock 
gates.  So  that  the  supposed  tenant  is  not  to  have  power  to 
oi)en  and  shut  the  doors  of  the  tenement  supposed  to  be  de- 
mised to  him.  The  provisions  as  to  use  of  the  blocks, 
shores,  &c.,  and  as  to  damage  done  to  the  property  of  the 
corporation,  seem  to  point  to  the  same  conclusion,  viz.,  that 
the  intention  is  that  the  contract  shall  be  for  the  use  of  the 
corporation's  i)roperty,  but  not  for  the  grant  of  the  occupa- 
tion or  possession  of  the  land.  The  lltn  regulation  speaks 
of  the  corporation  foreman  or  other  person  in  charge  of  the 
dock.  Judging  of  the  intention  from  all  these  provisions 
408]  *taken  together,  I  should  say  that  the  oefendants 
plainly  never  meant  to  part  with  the  possession  of  or  control 
over  tne  dock ;  the  contract  is  merely  for  the  use  of  the  dock 
in  a  certain  way  and  on  certain  terms  while  remaining  in 
their  possession  and  under  their  control.  I  can  see  nothing 
in  any  of  the  words  of  the  regulations  which,  apart  from 
the  general  intention  apparent  in  the  whole  of  them,  neces- 
sitates our  giving  the  agreement  the  effect  contended  for  by 
the  defendants.  It  seems  to  me  that  the  view  we  take  is 
well  within  the  authority  of  the  decided  cases.  In  the  case 
of  Smith  V.  Overseers  of  Si.  Michael^  Ca7nbridge{'\  very 
strong  words  indeed  were  constnied  as  not  having  the  effect 
of  taking  the  possession  or  property  out  of  the  party  con- 
tracting. It  is  true  that  that  was  a  i-ating  case,  and,  there- 
fore, not  precisely  in  point,  but  the  principle  laid  down  in 

(>)  3  E.  &  E.,  383. 
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the  judgments  seems  applicable  in  the  present  case.  Hill,  J. , 
says :  ''We  must  Iook  not  so  much  at  the  words  as  the  sub- 
stance of  the  agreement,  and  taking  the  whole  together,  we 
think  it  must  be  construed  not  as  a  demise  of  hve  rooms, 
but  as  an  agreement  by  which  the  appellant,  retaining  pos- 
session of  those  rooms  and  keeping  his  servant  there,  bound 
himself  to  supply  the  other  party  there  with  fire,  gas,  and 
attendance,  it  is  true  exclusive  enjoyment  of  the  rooms  is 
to  be  given,  but  that  is  the  case  where  a  guest  in  an  inn  or  a 
lodger  in  a  house  has  a  separate  apartment,  or  where  a  pas- 
senger in  a  ship  has  a  separate  cabin ;  in  which  case  it  is 
clear  the  possession  remains  in  the  innkeeper,  lodging-house 
keeper,  or  shipowner."  So  here,  looking  to  the  substance 
of  the  agreement,  I  think  there  was  no  intention  to  pass  an 
interest  in  land.  The  case  of  Wright  v.  StavertQ)  is  also 
strongly  in  point.  I  adopt  the  words  of  HUL  J.,  in  the  case 
where  he  says:  "The  defendant's  position  nere  is  directly 
analogous  to  tliat  of  a  domestic  servant  or  a  governess,  or  a 
person  employed  to  build  a  house  upon  another's  land  ;  all 
of  whom  have  a  right  incidental  to  their  respective  contracts 
to  go  upon  land  m  order  to  carry  out  their  contracts,  but 
none  of  whom  take  under  their  contracts  any  interest  in  the 
land  upon  which  they  are  entitled  to  go."  These  words 
seem  exactly  to  hit  the  distinction  between  the  cases  within 
and  those  not  within  the  *statute.  Here  I  think  the  [409 
defendants  did  not  intend  to  confer  any  interest  in  lan^ 
though  they  did  give  plaintiff  a  right  to  go  on  to  the  land 
in  order  to  carry  out  the  contract.  I  do  not  think  we  are 
called  on  to  discuss  the  nice  question  raised  upon  the  effect 
of  Wood  V.  Leadbitter(^)  in  Mr.  Cave's  ingenious  argument, 
viz.,  as  to  whether  the  plaintiff  was  a  licensee  without  an  in- 
terest, and  so  must  fail,  because  the  license  had  been  re- 
voked ;  or  a  licensee  with  an  interest,  and  so  the  license, 
being  irrevocable,  amounted  to  an  interest  in  land.  The 
dilemma  suggested  does  not,  as  I  think,  arise.  The  contract 
did  not  relate  to  the  possession  or  enjojrment  of  the  land  or 
any  right  over  it,  but  only  to  the  use  of  it  under  very  string- 
ent regulations,  the  defendants  retaining  themselves  com- 
plete possession  of -and  all  rights  over  it. 

The  second  question  is,  whether  the  contract  required  a 
seal.  There  is  no  doubt  a  distinction  between  trading  and 
other  corporations ;  but  I  can  find  no  authority  for  the  posi- 
tion that  a  municipal  corporation,  when  engaged  in  any 
trading  transaction,  is  to  have  the  same  immunity  as  a  cor- 
poration created  under  an  act  of  Parliament  for  the  very 

(»)  2  E.  <k  K,  721 ;  29  L.  J.  (aB.),  HI,  O  IS  M,  A  W.,  838. 
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purpose  of  trading.  I  treat  this  case  as  that  of  a  municipal 
corporation,  and  one  to  which  the  exception  in  favor  of  trad- 
ing corporations  is  inapplicable.  But  on  reference  to  the  au- 
thorities it  will  be  seen  that  from  the  very  earliest  times 
certain  exceptions  to  the  rule  that  required  a  seal  were  es- 
tablished. These  are  very  conveniently  summarized  in  the 
judgment  in  Church  v.  Imperial  Gas  Light  Co  (*).  The  law, 
as  tnere  laid  down,  is  cited  by  the  Court  of  Exchequer  with 
approval  in  the  case  of  Mayor  of  I/udlov)  v.  Charlton  ('),  a 
case  in  which  the  court  tooK  a  view  adverse  to  the  right  of 
persons  contracting  with  corporations  without  a  seal.  The 
principle  laid  down  is  that  *'  wherever  to  hold  the  rule  ap- 
plicable would  occasion  very  great  inconvenience  or  tend  to 
defeat  the  very  object  for  which  the  corporation  was  created, 
the  exception  has  prevailed  ;  hence  the  retainer  by  parol  of 
an  inferior  servant,  the  doing  of  acts  very  frequently  recur- 
ring or  too  insignificant  to  be  worth  the  trouble  of  affixing 
the  common  seal,  are  established  exceptions."  It  aj)pears 
410]  to  me  *that  this  case  comes  well  within  the  description 
there  given  of  the  kind  of  acts  which  may  be  done  by  a  cor- 
poration without  their  seal.  The  admission  of  a  ship  into 
the  dock  was  a  matter  of  frequent  ordinary  occurrence,  and 
in  some  cases  it  might  be  a  matter  of  urgency  admitting  of 
no  delay.  For  these  reasons  I  am  of  opinion  that  the  rule 
should  be  discharged. 

Denman,  J. :  I  am  of  the  same  opinion.  In  considering 
the  question  whether  this  was  a  contract  for  an  interest  in 
land  within  the  Statute  of  Frauds,  I  think  the  court  ought 
to  look  to  the  substance  of  the  whole  agreement  which  arose 
upon  payment  of  the  entrance  money  on  the  terms  of  the 
regulations,  and  not  to  isolated  expressions  in  such  regula- 
tions, such  as  the  use  of  the  word  '*let"  in  connection  with 
the  dock.  It  would  be  an  absurd  mode  of  construction  to 
take  such  a  word  as  conclusive  in  one  direction  in  such  a 
document  as  this,  when  other  expressions  subsequently  occur 
which  point  .the  other  way.  A  good  illustration  is  afforded 
bv  the  very  first  regulation,  where  the  word  "l^t"  is  em- 
ployed ;  but  when  we  come  to  the  consideration  instead  of 
the  word  ''  rent"  which  would  be  appropriate  in  tlie  case  of 
a  demise,  we  find  the  word  "rate."  Many  other  such  ob- 
servations occur  with  relation  to  the  terms  of  the  regulations, 
but  it  is  unnecessary  to  go  through  them  in  detail.  It  seems 
to  me  that,  looking  to  the  whole  of  the  agreement,  it  does 
not  amount  to  a  demise  of  the  dock  or  a  contract  for  an  in- 
terest in  land,  but  only  to  an  agreement  for  the  use  of  the 

(^)  6  A.  <fe  E.,  846,  at  p.  861.  (-)  6  M.  &  W.,  816,  at  p.  822. 
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dock  for  repairing  the  ship,  subject  to  the  control  of  the 
corporation,  and  without  depriving  them  for  a  moment  of 
the  full  right  of  possession  and  property  over  it.  To  appljr 
the  tests  that  have  been  suggested,  it  appears  to  me  that  it 
would  be  idle  to  say  that  the  plaintiff  had  such  an  occupa- 
tion as  would  be  ratable,  or  that  he  could  brln^  trespass,  or 
that  he  would  have  any  other  right  of  action  m  respect  of 
the  land  except  upon  the  agreement. 

It  is  unnecessary  for  me  to  go  through  the  decisions  on 
the  subject.  The  case  of  Wood  v.  Lake  (')  is  the  nearest  to 
this ;  and  I  cannot  find  that,  with  reference  to  the  point  we 
are  now  deciding,  it  has  ever  been  overruled.  It  was  ques- 
tioned in  Wood  V.  * Leadbitter  i^\  but  only  so  far  as  it  [411 
might  be  considered  to  be  a  decision  on  the  question  of  the 
necessity  for  a  seal ;  and  Lord  St.  Leonards  is  stated  to  have 
been  dissatisfied  with  it,  but  it  does  not  appear  to  have  been 
overruled.  If  it  is  to  be  considered  as  a  binding  authority, 
I  think  it  concludes  the  present  case.  With  regard  to  the 
second  point,  I  agree  that  there  was  no  necessity  for  a  con- 
tract under  seal.  The  exceptions  to  the  general  rule  that  a 
corporation  can  onljr  express  its  will  by  means  of  its  seal 
are  very  well  set  out  in  Chitty  on  Contracts,  6th  ed.,  p.  261, 
citing  from  the  judgment  in  JSast  London  WaterworJcs  Co.  v. 
Bailey  (*).  One  of  the  exceptions  there  given"  is  "  where  the 
acts  done  are  of  daily  necessity  to  the  corporation."  I  think 
the  act  done  here  fairly  comes  within  the  meaning  of  that 
exception.  The  term  ''daily"  must  be  construed  only  as 
applicable  to  many  of  the  particular  matters  of  business 
forming  examples  of  the  exception,  and  not  as  limiting  the 
exception  exclusively  to  acts  strictly  of  "daily"  necessity. 
The  business  of  the  dock  could  not  be  carried  on  without 
great  inconvenience  by  the  corporation  if,  on  every  occa- 
sion when  a  ship  was  to  be  let  into  the  dock  for  repairs,  a 
contract  under  seal  was  necessary.  The  fourth  exception 
given  is  where  the  acts  to  be  done  must  be  done  immediately, 
and  where  it  would  be  impossible  to  wait  for  the  formality 
of  the  corporation  seal.  It  would  probably  be  very  often 
almost  impossible,  as  a  matter  of  business,  that  vessels 
should  be  kept  waiting  to  enter  the  dock  until  a  contract  un- 
der seal  could,  be  executed.  There  is  a  distinction,  no  doubt, 
between  trading  and  municipal  corporations,  but  the  excep- 
tions to  which  I  have  referred  apply  to  municipal  corpora- 
tions. In  truth,  the  same'  general  principle  seems  to  govern 
the  principle  of  exception  applicable  to  both  trading  and 
municipal  corporations  alike.     Best,  C.  J.,  in  East  London 

Q)  Say.,  8 ;  18  M.  A  W.,  846,  ji.  (a).       O  13  M.  <fe  W,  838.       (»)  4  Bing.,  283. 
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Waterworks  Co.  v.  Bailey  (^)  says,  ''  The  principle  of  neces- 
sity applies  to  corporations  created  for  purposes  of  trade, 
such  as  the  Bank  of  England."  And  he  then  goes  on  to 
show  how  the  principle  of  necessity  applies  to  trading  cor- 
porations. Though  he  recognizes  the  distinction  between 
trading  corporations  and  others,  the  ground  he  seems  to  put 
412]  It  upon  is,  that  the  principle  of  ^necessity  which  ap- 
plies to  all  corporations  alike,  only  authorizes  trading  cor- 
porations to  do  certain  acts  without  using  their  seal,  because 
such  acts  are  necessary  for  the  very  purpose  of  their  exist- . 
ence,  which  is  not  the  case  with  other  corporations.  I  am  dis- 
posed to  think  that  the  supposed  distinction  in  the  cases 
between  trading  corporations  and  others  amounts  to  no  more 
than  this. 

However  this  may  be,  I  am  of  opinion  that  the  present 
case  falls  within  the  exceptions  from  the  rule  that  are  appli- 
cable to  municipal  corporations. 

HxjDDLESTON,  J. :  I  am  of  the  same  opinion.  As  to  the 
first  question,  viz.,  whether  this  contract  must  be  in  writing, 
we  have  to  consider  whether  the  parties  intended  to  create 
or  the  terms  of  the  agreement  did  in  fact  create  the  relation 
of  landlord  and  tenant,  or  give  an  exclusive  right  to  the  oc- 
cupation of  the  dock,  or  any  other  such  right  as  would 
amount  to  an  interest  in  land  within  the  statute.  It  seems 
to  me  clear  that  there  was  no  intention  that  the  dock  should 
be  in  the  exclusive  occupation  of  the  plaintiff  as  tenant,  and 
I  do  not  think,  when  the  wliole  of  the  regulations  are  looked 
at,  that  anything  in  the  nature  of  an  interest  in  the  land  was 
created,  it  is  contemplated  that  some  one  will  alwajrs  have 
the  charge  and  management  of  the  dock  on  behali  of  the 
corporation.  The  case  of  Watkins  v.  Overseers  qf  Milton  (^) 
seems  to  illustrate  the  plaintiffs  contention  very  well. 
There  the  appellant  had  granted  to  him  a  right  to  have  his 
hulk  moored  in  a  particular  spot,  and  he  was  held  not  to 
be  subject  to  a  rate  in  respect  of  the  occupation  of  such 
moorings.  Mellor,  J.,  says:  "I  think  the  agreement  is 
only  a  personal  license  to  the  appellant  to  moor  his  hulk  to 
the  moorings,  and  although  no  other  person  could  interfere 
with  that  right,  and  the  conservators  could  not  allow  any- 
body to  do  so  without  bringing  an  action  against  them,  yet 
the  agreement  only  amounts  to  this,  '  I  give  you  liberty  to 
moor  the  hulk  there,  and  I  will  not  give  liberty  to  any- 
body else.'  I  do  not  think  the  fact  that  the  appellant  has 
the  exclusive  use  of  the  moorings  makes  any  difference." 
So  here  it  appears  to  me  the  agreement  only  amounts  io 

('}  4  BiDg.,  283.        .  («)  Law  Rep.,  3  Q.  B.,  350. 
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this, — *' You  may  come  into  the  dock,  and  may  *have  [413 
the  exclusive  use  of  it  in  your  turn,  and  for  that  use  of  it 
you  shall  pay  so  much."  Moreover,  the  defendants  are  to 
nave  a  lien  on  the  ship  for  the  dockage.  All  the  author- 
ities show  that  an  agreement  of  this  kind  does  not  amount 
to  a  contract  for  an  interest  in  land  so  as  to  be  within  the 
statute. 

As  to  the  second  point,  I  agree  with  what  has  been  said 
by  the  rest  of  the  court.  Lord  Denman,  C.  J.,  in  the  case  of 
Church  V.  Imperial  Oas  Co.  (*),  thus  laid  down  the  law : 
"The  general  rule,  however,  has  from  the  earliest  traceable 
periods  been  subject  to  ^xceptions,  the  decisions  as  to  which 
furnish  the  principle  on  which  they  have  been  established. 
This  principle  appears  to  be  convenience  amounting  almost 
to  necessity."  Tne  case  of  8ovih  of  Ireland  Colliery  Co.  v. 
Waddle  {*)  may  also  be  referred  to  as  an  authority,  for  though 
that  was  the  case  of  a  trading  corporation,  the  principles 
which  govern  the  exceptions  to  the  general  rule  in  the  case 
of  all  corporations  were  exhaustively  set  forth.  Again,  in 
Av^tinY.  Guardians  ofBethnal  Oreen  (*)  the  same  principles 
were  affirmed.  It  appears  to  me  that,  according  to  the  au- 
thority of  all  these  decisions,  the  present  is  one  of  those 
cases  which  come  within  the  exception  and  not  the  rule. 

Rule  discharged. 

Attorneys  for  plaintiff :  Pritchard  &  Sons,  for  Stearfield. 
Attorneys  for  defendants :  Colly er-Bristow  &  Co. 

(')  6  Ad.  &  E.,  846.  {«)  Law  Rep.,  3  C.  P.,  463 ;  Law  Reo.,  4  C.  P.,  617. 

if)  Law  Rep.,  9  C.  P.,  91. 
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May  11,  1875. 
[IN  THE  EXCHEQUER  CHAMBER.] 

*Mavro  and  Another  v.  The  Ocean  Marine      [414 
Insurance  Company('). 

Marine  Twfurance — ** General  Average  as  per  Foreign  J^atemenl" — "Warranted  free 
frvm  Average  unless  general" — Voyage  broken  up  before  Arrival  mL  Port  of  Des- 
anadon. 

A  policy  of  insurance  on  a  cargo  of  wheat  shipped  from  Varna  to  Marseilles  con- 
tained the  usual  memorandum  against  average  unless  general,  and  the  following  term 
'  ^"^^'^^  average  as  )>er  foreign  statement." 

The  ship,  after  starting  from  Varna,  met  with  heavy  wejither,  and  was  forced  to 
carry  a  great  ])ress  of  canvas  to  avoid  a  lee-shore.  This  caused  her  to  strain  very 
much,  and  having  sprung  a  leak  and  become  otherwise  disabled,  she  was  brought  to 

(0  Affirminj?  10  Eng.  Rep.,  326. 

12  Eng.  Rep.  60 
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the  port  of  Constantinople.  It  was  found,  on  a  survey,  that  a  fifth  of  the  wheat 
had  been  damaged ;  and  the  surveyors  recommended  that  the  voyage  should  end  at 
Constantinople,  and  the  damaged  part  of  the  wheat  should  be  sold,  and  the  rest 
transhipped  to  Marseilles.  It  appeared  that  the  repairs  necessary  for  the  ship  would 
have  taken  from  one  to  two  months.  Under  these  circumstances,  the  recommendation 
of  the  surveyors  was  carried  out  and  an  adjustment  of  average  in  respect  of  ship  and 
catgo  was  made  at  Constantinople.  In  sucn  adjustment  the  oitmage  which  the  cargo 
of  wheat  had  sustained  was  treated  as  general  average,  and  in  accordance  with  such 
average  adjustment  a  certain  sum  of  money  became  payable  by  the  underwriters  npou 
the  policy.  The  law  by  which  the  adjustment  ought  to  have  been  regulated  accormng 
to  the  law  and  usages  prevaillnj^  at  Constantinople  under  the  circumstances  was  the  law 
of  France,  and  the  average  adjustment  was  made  up  in  all  respects  in  conformity  with 
such  law.  In  an  action  on  the  policy  by  the  owners  of  the  wheal,  the  defendants 
pud  into  court  sufficient  to  cover  the  plaintiffs'  claim  on  all  the  items  of  the  average 
adjustment  except  the  damage  to  the  wheat  which,  by  the  law  of  England,  would 
not  under  the  circumstances  be  a  general  average  loss : 

Held,  in  a  special  case  stated  in  the  action  (affirming  the  decision  of  the  court  be- 
low), that  the  voyage  was  rightly  brought  to  an  end  at  Constantinople,  and  the  aver- 
age adjusted  there,  and  that  the  defendants  were  liable  in  respect  of  the  damage 
done  to  the  wheat. 

Eeroe  from  the  judgment  of  the  Court  of  Common  Pleas, 
upon  a  special  case  in  favor  of  the  plaintiflEs. 

The  facts  are  set  out  in  the  report  of  the  case  in  the  court 
below  C). 

BtUt,  Q.C.,  for  the  defendants,  contended,  first,  that  the 
terms  in  the  policy  "general  average  as  per  foreign  state- 
415]  ment,"  only  made  *the  underwriters  liable  in  respect 
of  sums  of  monejr  the  assured  might  have  to  pay  under  for- 
eign average  adjustments,  and  that  to  give  it  any  further 
effect  would  be  to  make  it  contradict  the  well-known  mean- 
ing of  the  memorandum  against  average  unless  general; 
secondly,  that  the  average  adjustment  ought  not  to  have 
been  made  at  Constantinople,  but  at  Marseilles. 

[He  cited  Simonds  v.  White  Q ;  Harris  v.  Scaramanga  (").  ] 

Watkins  WiUiams^  Q.C.  (with  him  McLeod\  for  the 
plaintiffs,  were  not  called  upon. 

CocKBURN,  C.  J. :  I  think  the  judgment  of  the  court  below 
should  be  affirmed.  Two  questions  are  raised  by  this  case. 
The  first  is,  whether  the  loss  sustained  by  the  plaintiff  is  a 
loss  within  the  terms  of  this  policy :  the  second  is,  whether 
in  this  case  the  adjustment  was  properly  made  at  Constanti- 
nople instead  of  at  Marseilles,  the  port  of  destination.  The 
first  question  altogether  turns  on  the  terms  of  the  policy. 
There  is  the  usual  clause  in  the  policy  whereby  the  goods 
were  warranted  free  from  average  unless  general,  or  the  ship 
was  stranded.  And  there  is  also  the  term  '*geneml  average 
as  per  foreign  statement."  Mr.  Butt  contends  that,  with 
respect  to  this  particular  case,  the  question  whether  the  loss 

(»)  Law  Rep.,  9  C.  P.,  595,  10  Eng.  R.,        («)  2  B.  <fe  C.  805. 
325.  (»}  LawRep.,  7C.  P.,481. 
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was  particular  or  general  average  is  to  be  determined  by 
Engbsh  law,  notwithstanding  the  clause  that  general  average 
is  to  be  as  per  foreign  statement.  This  does  not  appear  to 
me  to  be  a  satisfactory  construction.  I  do  not  see  now  that 
clause  is  consistent  with  the  contention  that  the  questioa 
whether  this  is  general  avetege  is  to  be  determined  accord- 
ing to  English  law.  The  only  sensible  construction  appears 
to  be  this :  the  underwriter  is  only  to  be  liable  for  a  general 
average,  but  what  is  general  average  is  to  be  determined  bv 
the  law  of  the  foreign  place  to  which  the  ship  is  bound. 
Now,  it  is  admitted  that  this  is  a  general  average  loss  ac- 
cording to  the  foreign  law,  though  not  according  to  the 
English. 

The  contention  that  the  extent  to  which  the  underwriter  is 
to  be  liable  in  respect  of  general  average  according  to  foreign 
law  is  confined  to  what  the  owner  of  cargo  has  to  contribute 
in  respect  of  a  general  average  loss,  was  not,  I  think,  main- 
tained. It  follows,  *  therefore,  if  this  were  a  general  [416 
average  loss  according  to  foreign  law,  that  it  is  recoverable 
under  the  policy.  Tnere  remains,  however,  the  question 
whether  the  adjustment  was  properly  made  at  Constantino- 
ple. That  depends  on  whether  tne  voyage  was  properly  put 
an  end  to  there.  The  adjustment  must  be  made  at  the  port 
of  destination,  if  it  be  reached,  but  if  the  voyage  is  inter- 
rupted by  some  supervening  cause,  which  necessitates  or  jus- 
tifies its  termination  at  some  intermediate  place,  that  place 
is  the  proper  place  of  adjustment.     The  vessel  here  was  com- 

Selled  to  put  into  Constantinople  in  consequence  of  sea 
amage.  Kepairs  were  necessary  which  must  take  a  long 
time.  It  is  aamitted  that  the  damaged  portion  of  the  cargo 
was  properly  sold,  but  it  is  said  that  the  rest  ought  to  have 
been  taken  on  if  the  master  could  possibly  get  the  ship  re- 
paired. It  is  laid  down  by  high  authority  that  it  is  the  mas- 
ter's  duty  to  repair  the  ship  and  proceed  with  the  voyage,  if 
it  can  be  done  within  a  reasonable  time,  and  at  a  reasonable 
cost.  But  the  repairs  here  took  two  months,  and  this  state- 
ment of  the  master's  duty  refers  to  his  duty  as  between  him- 
self and  the  shipowner.  He  has  also  a  duty  as  agent  of  the 
cargo-owner,  if  the  voyage  is  interrupted  by  a  supervening 
necessity.  Looking  at  the  delay  that  would  have  occurred, 
the  captain  did,  in  my  opinion,  exercise  a  sound  discretion 
in  terminating  the  voyage  at  Constantinople.  I  do  not  rest 
my  judgment  on  what  took  place  in  the  Consular  Court.  I 
have  grave  doubts  as  to  whether  those  proceedings  were 
within  the  jurisdiction  of  tlie  Consular  Court,  though  I  ex- 
press no  definite  opinion  on  the  point.     My  judgment  on  this 
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point  rests  on  the  ground  that  the  voyage  was  properly  de- 
termined at  Constantinople.  If  I  could  see  any  sensible 
diflference  had  been  caused  to  the  position  of  the  underwriter, 
I  should  have  thought  there  was  more  foundation  for  Mr. 
Butt's  argument ;  but  it  appears  to  me  that  the  meaning  of 
the  statement  in  the  case  is  that  the  average  stater  at  Con- 
stantinople made  the  adjustment  in  conformity  with  the  law 
of  France,  taking  into  consideration  the  interruption  of  the 
journey  at  Constantinople  and  all  the  circumstances  of  the 
case.  This  being  so,  I  do  not  see  how  the  underwriter  was 
injured  by  the  statement  being  made  at  Constantinople. 

Bramwell,  B.:  I  am  of  the  same  opinion.  As  i  under- 
4171  stand  *the  defendants'  contention,  it  is  that  the 
words  "general  average  as  per  foreign  statement"  only  make 
the  underwriter  liable  in  respect  of  a  contribution  which 
the  cargo-owner  has  to  pay  to  such  a  general  average  loss 
by  foreign  law,  but,  except  to  that  extent,  do  not  make  him 
liable  in  respect  of  any  loss  that  would  not  be  according  to 
English  law  general  average.  That  contention  is  founded  on 
the  memorandum  by  whicn  the  com  is  warranted  free  from 
particular  average,  and  it  is  said  that  the  effect  would  be 
that  the  plaintiffs  would  get  compensation  for  what  is  partic- 
ular average  by  our  law,  and  the  warranty  would  be  rendered 
ineffective  if  the  plaintiffs'  contention  were  correct.  Now, 
it  is  not  correct  to  say  that  the  warranty  would  be  rendered 
inoperative.  There  is  no  repugnancy  in  the  plaintiffs'  con- 
tention. The  corn  is  warranted  free  of  general  average,  but 
the  question  what  is  general  average  is  to  be  determined  as 
per  foreign  statement,  that  is  as  a  foreign  average  adjuster 
would  state  it.  The  difficulties  in  the  way  of  any  other  con- 
tention seem  to  me  insuperable.  It  would  be  impossible  to 
adopt  the  foreign  rule  as  to  what  the  cargo-owner  was  to  con- 
tribute and  exclude  it  as  to  other  matters.  With  regard  to 
the  question  whether  the  average  loss  was  properly  adjusted 
at  Constantinople,  I  also  think  the  judgment  below  should 
be  affirmed. 

Blackburn,  J. :  I  also  am  of  opinion  that  the  decision  of 
the  court  below  should  be  affirmea.  Long  before  a  policy 
of  insurance  was  thought  of,  bv  the  law  of  the  Rhodian  Re- 
public it  was  laid  down  that  where  there  was  a  common  ad- 
venture of  the  property  of  several,  if  it  became  necessary  in 
consequence  of  perils  of  the  sea  purposely  and  intentionally 
to  sacrifice  part  of  the  property  adventured  for  the  preserva- 
tion of  the  rest,  the  owners  of  the  property  preserved  should 
contribute  to  the  loss  of  the  owner  of  that  which  was  so 
sacrificed  for  the  common  benefit.     This  law  has  since  been 
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adopted  in  the  code  of  every  civilized  country,  but*  unfortu- 
nately there  has  been  a  difference  in  different  countries  as  to 
what  ought  to  be  considered  a  sacrifice  for  the  common  ben- 
efit, and  consequently  a  general  average  loss.  The  law  of 
England  does  not  consider  when  a  stress  of  canvas  is  put  on 
to  avoid  a  lee-shore,  and  the  ship  is  therebv  strained,  and 
water  gets  in  to  the  *damage  of  the  cargo,  that  there  [418 
is  any  intentional  sacrifice  made  of  part  of  the  property  im- 
perilled, for  the  good  of  the  common  adventure.  It  is  not 
necessary  now  to  say  which  law  is  the  wisest.  It  is  enough 
to  say  that,  according  to  the  law  in  France  and  at  Constan- 
tinople, this  would  be  a  general  average  loss,  though  by 
English  law  it  would  not.  What  is  the  effect  of  this  state  of 
things  as  applied  to  the  language  of  thispolicy  ?  There  is  .the 
usual  memorandum  that  is  found  in  English  policies,  viz., 
that  com  among  other  things  is  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded ;  that  is,  the  under- 
writers will  not  be  liable  for  any  but  a  total  loss,  unless  the 
partial  loss  arises  from  the  stranding  of  the  ship,  or  unless 
such  partial  loss  is  one  which  is  occasioned  by  a  sacrifice 
made  for  the  benefit  of  the  whole  adventure.  It  does  not 
say  that  the  underwriters  will  bear  a  partial  loss  by  reason 
of  a  contribution  to  a  general  average  loss,  but  that  they  will 
bear  a  general  average  loss.  In  an  ordinary  English  policy 
the  words  "general  average"  would  refer  to  that  which  was 
according  to  English  law  considered  a  sacrifice  for  the  gen- 
eral good.  But  inconveniences  were  found  to  arise  in  this 
respect,  because  when  vessels  were  bound  to  a  foreign  coun- 
try it  frequently  happened  that  the  ship  and  cargo  were 
taken  possession  of  by  a  foreign  court  of  admiralty,  and  the 
adjustment  of  average  took  place  according  to  the  foreign  law. 
It  IS  a  question  that  has  never  distinctly  been  settled,  whether 
under  an  ordinary  English  policy  in  such  cases  the  English 
underwriter  could  be  compelled  to  bear  what  was  held  to  be 
a  general  average  loss  by  the  law  of  the  foreign  country.  To 
avoid  this  diflBculty,  express  clauses  have  been  inserted  in 
policies.  Some  of  such  clauses  have  been  framed  on  the 
footing  that  when  the  vessel  was  caught  in  a  foreifcn  country, 
and  contributions  had  to  be  paid,  the  underwriters  should 
bear  those  payments.  The  defence  here  proceeds  on  the  no- 
tion that  such  is  the  meaning  of  the  present  policy.  I  think 
that,  though  it  might  have  been  so  framed,  it  is  not.  I  con- 
strue the  words  '* general  average  as  per  foreign  statement" 
to  mean  that  general  average  in  the  policy  shall  include  such 
losses  as  the  French  law  regards  as  intentional  sacrifices 
made  for  the  benefit  of  the  whole  adventure,  not  only  such 
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losses  as'  a  foreign  average  adjuster  shall  actually  state. 
419]  Putting  aside  the  question  whether  *the  Consular 
Court  at  ConstantinoplS  had  jurisdiction  to  do  what  it  did, 
which  in  my  view  is  immaterial,  the  next  question  is  whether 
Constantinople  was  the  proper  place  at  which  to  adjust  the 
average,  w  ith  respect  to  tnat,  1  agree  with  what  my  Lord 
has  said.  I  look  upon  the  statements  in  the  case  as  mean- 
ing that,  in  the  average  statement  at  Constantinople,  the 
figures  were  correctly  worked  out  according  to  French  prin- 
ciples. 

ToLLOCK,  B.:  I  am  of  the  same  opinion.  If  the  con- 
struction put  on  this  policy  by  the  court  below  had  the 
effect,  as  suggested,  of  making  the  clause  ''general  average 
as  per  foreign  statement"  entirely  destroy  and  obliterate  the 
warranty  against  particular  average,  I  should  hesitate  before 
affirming  the  judgment,  as  that  would  be  contrary  to  the 
well-known  canon  that  requires  a  meaning  to  be  given  to 
everv  part  of  an  instrument,  if  possible.  I  do  not,  however, 
think  the  effect  suggested  is  produced.  The  object  of  the 
clause  against  average,  unless  general,  is  to  prevent  claims 
for  partial  damage  with  respect  to  various  articles.  Full 
effect  is  given  to  tnis,  according  to  the  plaintiffs'  contention. 
All  that  they  seek  to  do  is  in  interpreting  the  meaning  of 
"general  average"  in  the  memorandum,  to  read  in  the  omer 
clause  "general  average  as  per  foreign  statement."  Hook 
upon  the  reasonable  construction  as  being,  that  "general 
average"  in  this  policy  means  general  average  according  to 
foreign,  not  English,  rules. 

Amphlett,  B.  :  I  am  of  the  same  opinion.  The  defen- 
dants' argument  is,  that  under  the  words  "general  average 
as  per  foreign  statement,"  any  additional  ourden  thrown 
upon  the  owners  of  cargo  by  foreign  law  comes  within  the 
policy ;  and  so,  if  this  loss  were  a  contribution  by  cargo  to 
ship,  the  underwriters  could  not  resist  payment  of  it ;  but 
that,  if  the  loss  be  one  sustained  by  the  cargo  itself,  as  that 
by  the  English  law  would  fall  upon  the  owner  of  cargo  un- 
der the  circumstances,  it  is  particular  average  only  and  is 
excluded  by  th^  memorandum.  The  contention  is  that  such 
a  loss  is  not  an  extra  loss  caused  by  reason  of  a  foreign 
statement.  The  reason  of  the  thing  does  not  point  to  such  a 
construction  of  the  policy.  Suppose  the  cargo  to  have  be- 
longed to  two  owners,  the  plaintiff  and  another,  the  damage 
420]  liad  been  *caused  to  that  part  belonging  to  the  other 
owner,  the  plaintiff's  part  of  the  cargo  would  have  had  to 
contribute  according  to  French  law.  Such  a  case  would 
come  within  the  terms  "general  average  as  per  foreign  state- 
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ment,"  even  according  to  the  defendants'  contention,  and 
the  underwriters  must  have  borne  the  loss.  What  differ- 
ence, substantially,  does  it  make  tiiat  the  cargo  all  belonging 
to  one  owner,  no  such  contribution  is  made  I  Nevertheless 
the  clause  might,  no  doubt,  have  been  so  worded  as  to  give 
rise  to  Mr.  Butt's  argument.  Looking,  however,  to  the 
words  used,  I  agree  that  the  meaning  is,  that  although 
average  is  not  to  be  recoverable  unless  general,  what  is 
general  average  is  to  be  determined  by  the  rules  of  the  for- 
eign law. 

Judgment  affirmed. 

Attorney  for  plaintiffs :  Nash. 

Attorneys  for  defendants :   WaUons^  Bubb  &  Walton. 


[Law  Reports,  10  Common  Pleas,  420.]  # 

May  12,  1875. 
[IN  THE  EXCHEQUER  CHAMBER.] 

Phillips  v.  Miller  and  Another  ('). 

Vendor  and  Purchaser — Sale  of  Real  Property — Tncwnbraneet — Terms  of  ejaxUng 
Tenancies,  Notice  of-^Affreements  collateral  to  Tenancies. 

Part  of  an  estate  consisted  of  three  farms  in  Hampshire,  and,  in  that  county,  valua- 
tions between  oul^oing  and  incoming  tenants  for  hay,  straw,  and  manure,  are  made 
at  "  fodder  value,  which  is  lower  than  what  is  called  **  market  value."  The  three 
tenants  of  the  farms  held  under  verbal  agreements,  from  year  to  year,  according  to 
Uie  custom  of  Hampshire.  The  defendants  were  devisees  of  the  estate  in  trust  for 
sale,  and,  in  contemplation  of  a  sale,  they  gave  notice  to  the  tenants  to  quit  at 
Michaelmas,  1869.  The  tenants  alleged  that  they  had  been  promised  leases  oy  the 
devisor,  and  although  there  was  nothing  to  show  that  such  promises  were  binding  in 
law  or  equity,  the  defendants,  thinking  the  claim  binding  in  honor  and  conscience, 
entered  into  agreements  with  the  tenants,  by  which,  in  consideration  of  their  giving 
up  possession  of  their  farms  according  to  the  notices,  the  defendants  promised  to 
remit  the  half-year's  rent  due  at  Michaelmas,  1868,  to  pay  £100  to  the  tenant,  and  *to 
pay  for  hay,  Ac,  at  the  termination  of  the  tenancy,  at  "  market  value."  In  June, 
1868,  the  estate  was  put  up  for  sale  by  auction.  In  the  particulars  and  conditions 
of  sale  the  three  farms  were  described  as  in  the  occupation  of  the  tenants  respect! velv 
till  Michaelmas,  1869,  at  certain  rents,  and  certain  incumbrances,  subject  to  which 
the  sale  was  made,  were  specified,  viz.,  land-tax  and  tithe  rent  charge;  but  no  ex- 
press mention  was  made  of  the  above-mentioned  agreements  with  the  tenants.  The 
conditions  stipulated  ♦that  the  property  should  be  taken  to  be  correctly  de-  [431 
scribed  as  to  quantity  and  otherwise,  and  that  if  any  error,  misstatement,  or  omission 
should  be  discovered,  the  same  should  not  annul  the  sale,  nor  should  any  compensa- 
tion be  allowed,  and  that  the  rent  or  possession  should  be  received  or  retained  and 
the  outgoings  discharged  by  the  vendors  up  to  the  29th  of  September  and  from  that 
day  by  the  purchaser.  The  property  was  oought  in  at  the  sale  by  auction,  and  after- 
wards sold  by  private  contract  on  the  18th  of  July,  1868,  to  the  plaintiff.  The  con- 
tract described  the  property  as  in  tlie  foregoing  particulars,  and  as  being  purchased 
subject  to  the  foregoing  coqditions.  At  the  time  of  the  purchase  the  plaintiff  had 
no  knowledge  of  the  above-mentioned  agreements  with  the  tenants.     Upon  his  be- 

(»)  Reversing  8  Eng.  Rep.,  490. 
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coming  aware  of  and  objecting  in  respect  of.  them,  it  was  agreed  that  he  should  com- 
plete without  prejudice  to  his  claim  to  be  indemnified  in  respec^of  the  agreements  to 
pay  market  value  for  the  hay,  <&c.  The  plaintiff  afterwanls  paid  the  tenants  the 
amount  of  the  valuations  of  hay,  <fec.,  at  market  value,  and  now  sought  to  recover 
the  difference  between  that  and  fodder  value  from  the  defendants : 

Held  (reversing  the  decision  of  the  court  below;  Amphlett,  B.,  dissenting),  that 
the  agreements  with  the  tenants  to  pay  market  value  were  collateral  agreements 
binding  only  on  the  defendants  personally,  and  did  not  amount  to  fresh  demises ; 
and  that  by  the  arrangement  between  the  parties,  the  plaintiff,  having  paid  the  ten- 
ants' claims,  could  recover  the  difference  between  market  and  fodder  value  from  the 
defendants  as  money  paid  for  their  use. 

Per  Amphlett,  B.,  the  agreements  amounted  to  fresh  demises,  as  to  which  there 
was  no  duty  cast  upon  the  defendants  to  disclose  the  terms  of  them  to  the  plaintiff, 
and  as  to  which  a  court  of  equity  would  not  enforce  compensation  against  the  ven- 
dors ;  and,  consequently,  that  the  action  was  not  maintainable. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  the  defendants.  The  facts  of  the  case  appear  in 
the  report  of  the  case  in  the  court  below  (*). 

JJhanneU^  for  the  plaintiff,  contended  that  the  agreements 
with  the  tenants  to  pay  market  value  were  personal  only, 
and  did  not  create  new  tenancies  on  the  terms  that  market 
value  should  be  paid ;  that,  consequently,  the  defendants 
ought  to  have  paid  the  tenants  the  dinerence  between  market 
and  fodder  value,  and  that  the  effect  of  the  arrangement  be- 
tween the  parties  was  that  the  payment  by  the  plaintiff  of 
such  difference  was  a  payment  for  the  use  of  defendants  at 
their  request. 

Her  smelly  Q.C.,  for  the  defendants,  contended  that  the 
effect  of  the  agreements  was  to  create  fresh  tenancies  on  the 
terms  of  the  agreements  and  the  former  tenancies,  except  so 
far  as  altered  by  the  agreements.  [The  court  then  inti- 
mated to  him  that  he  need  not  argue  tne  other  questions  in 
the  case.] 

422]  *In  addition  to  the  authorities  referred  to  in  the 
judgment,  Johnstone  v.  HudZestone  (*)  and  OoTe  v.  Wright i^) 
were  cited. 

The  arguments  and  authorities  cited  sufficiently  appear 
from  the  judgments. 

Cur.  adv.  vuU. 

May  12.  The  following  judgments  were  delivered : 
Amphlett,  B.:  This  is  an  appeal  from  the  judgment 
of  the  Court  of  Common  Pleas  upon  a  special  case,  by 
which  the  plaintiff  was  denied  any  relief  in  respect  of  the 
difference  between  market  and  fodder  values  of  hay,  straw, 
and  manure,  which  he  had  been  obliged  to  pay  to  three  ten- 
ants of  an  estate  purchased  by  him  from  the  defendants. 
The  facts  of  the  case  are  fully  stated  in  the  judgment  of 

(')  Law  Rep.,  9  C.  P.,   196 ;    8  Eng.        (•)  4  B.  A  C,  922. 
Rep.,  490.  (•)  8  A.  <fe  E.,  118. 
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Lord  Coleridge  in  the  court  below  (*),  and  I  do  not  consider 
it  necessary  to  repeat  them  here. 

The  question  in  some  of  its  aspects  depends  upon  the  true 
construction  of  the  agreements  of  the  11th  of  May,  1868,  en- 
tered into  between  the  defendants  and  the  three  tenants 
respectively,  who  were  then  under  notice  to  quit  at  Michael- 
mas, 1869.  There  was  some  difference,  but  not  of  much  im- 
portance, in  the  language  of  such  agreements,  but  that  which 
was  entered  into  between  the  clefendant  and  Mr.  Parker,  the 
principal  tenant,  and  to  which  I  will  mainly  confine  myself, 
was  as  follows : 

*  *  Memorandum.  Whereas  it  is  alleged  by  Robert  Parker, 
of  Headley,  Hampshire,  farmer,  that  the  late^Sir  Charles 
Hayes  Miller,  of  Froyle,  Hampshire,  Bart.,  agreed  to  grant 
to  the  said  Robert  I'^arker  a  lease  of  the  farm,  lands,  and 
hereditaments  at  Headley,  aforesaid,  and  at  Frensham,  in 
the  county  of  Surrey,  now  in  his  occupation.  And  whereas 
the  trustees  of  the  will  of  the  said  Sir  Charles  Hayes  Miller 
have  served  a  notice  upon  the  said  Robert  Parker,  requiring 
him  to  quit  and  deliver  up  to  them,  on  the  29th  day  of  Sep- 
tember, 1869,  the  said  hereditaments.  And  whereas  the  said 
several  parties  have  agreed  to  enter  into  the  arrangement 
hereinafter  appearing.  Now  be  it  known  that  in  pursuance 
of  the  said  agreement,  and  for  the  sake  of  preventing 
♦disputes  and  diflferences,  and  also  in  consideration  of  [423 
the  agreement  for  remission  pf  rent  bv  the  said  trustees  here- 
inafter contained,  the  said  Robert  rarker  hereby;  agrees  to 
deliver  up  to  the  said  trustees,  as  aforesaid,  or  their  assigns, 
or  other  me  person  or  persons  for  the  time  being  entitled  to 
the  freehold  of  inheritance  of  the  said  hereditaments,  on  the 
29th  day  of  September,  1869,  possession  of  the  said  farm, 
lands,  and  hereditaments  held  by  him  as  aforesaid ;  and  in 
further  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  said  Robert  Parker  agreeing  to  relinquish  posses- 
sion of  the  said  hereditaments  as  last  aforesaid,  the  said 
trustees  hereby  agree  to  allow  or  remit  to  the  said  Robert 
Parker  the  half-year's  rent  which  will  become  due  to  them' 
in  respect  of  the  said  hereditaments  on  the  29th  day  of  Sep- 
tember, 1868,  and  also  to  psnr  to  him  on  the  said  29th  day  of 
September,  1868,  the  sum  oi  £100,  and  also  to  pay  or  auow 
to  the  said  Robert  Parker  on  the  said  29th  day  of  Septem- 
ber, 1869,  or  at  the  termination  of  his  tenancy^  for  all  the 
hay,  straw,  and  manure  produced  on  the  farm  during  the 
preceding  year,  at  market  value." 

(»)  Law  Rep.,  9  C.  P.,  201. 

12  ExG.  Rep.  .     61 
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At  the  conclusion  of  the  argument  of  the  plaintiff's  coun- 
sel in  support  of  the  appeal,  the  court  expressed  an  opinion 
that  if  the  arrangement  as  to  the  market  value  was  to  be 
taken  as  a  term  of  the  holding  or  incident  to  it,  the  judg- 
ment of  the  court  below  was  right.  It  was,  however,  con- 
tended on  the  part  of  the  plaintiff,  that  according  to  the  true 
construction  of  the  agreement,  such  arrangement  was  in 
truth  not  a  term  of  the  holding  or  incident  to  it,  but  a  col- 
lateral agreement  binding  tlje  defendants  personally,  and 
not  the  land,  and  since  in  that  case  different  considerations 
may  arise  as  to  the  right  of  the  plaintiff  to  recover  in  the  ac- 
tion, it  becomes  necessary  to  determine  whether  such  con- 
tention is  teqable. 

Now,  the  first  thinff  to  be  observed  is  tliat  the  arrange- 
ment as  to  market  value  was  undoubtedly  a  change  in  one 
of  the  terms  of  the  original  holding,  and  as  Lord  Denman 
said  in  Doe  d.  MoncJc  v.  GeeJcie  (*)  (where  there  had  been  a 
change  of  rent),  the  common -sense  view  of  the  transaction 
would  appear  to  be,  that,  although  there  may  have  been 
a  new  contract,  its  terms  must  have  been  understood  to  be 
that  all  was  to  go  on  as  under  the  old  contract,  except  as  to 
424]  the  valuation  at  the  determination  of  the  tenancy.  *It 
is  said,  in  opposition  to  this  view,  that  other  parts  of  the 
agreement,  as  for  instance  the  payment  of  the  £100,  was 
clearly  collateral  (which  is  true),  but  I  fail  to  see  what  dif- 
ference that  makes.  There  woTjld  be  no  inconsistency  in  a 
landlord  saying  to  his  tenant,  "Accept  the  notice  to  c[uit, 
and  I  will  give  you  £100  down,  and  improve  your  position . 
as  tenant  by  altering  some  of  the  terms  of  your  holding." 
But  then  it  was  said  that,  to  render  valid  a  new  contract, 
such  as  I  have  mentioned,  when  any  change  is  made  in  the 
terms  of  the  holding,  there  must  be  a  surrender  in  law  of  the 
old  contract,  and  that  there  was  here  no  sufficient  acceptance 
by  both  parties  of  the  new  contract  to  admit  of  such  surren- 
der. I  am  unable  to  follow  this  argument,  because  it  ap- 
pears to  me  that  the  signature  of  both  parties  to  the 
'agreement  is  the  most  satisfactory  evidence  of  their  accept- 
ance that  could  be  given. 

No  doubt  a  surrender  in  law  of  the  old  contract  was  not 
in  the  contemplation  of  either  party,  but  that,  as  Baron 
Parke  said  in  Lyon  v.  Reed  ('),  is  unnecessary.  What  is 
material  to  inquire  into  is,  whether  it  can  be  made  out  from 
the  terms  of  the  agreement  that  it  was  intended  that  the 
tenant  should  receive  market  value,  on  the  termination  of  his 
tenancy,  from  his  landlord,  whoever  he  might  be,  and  I 

(»)  6  a  B.,  841.  («)  13  M.  A  W.,  at  p.  306. 
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think  it  can.  For  I  can  see  nothing  in  the  ajgreement  itself 
to  limit  the  tenant  to  a  remedy  against  his  existing  landlord, 
and  if  we  look  to  the  consequences  of  such  a  construction,  it 
is  hardly  credible  that  such  could  have  been  the  intention  of 
the  jDarties.  For  what,  on  this  construction,  would  be  the 
position  of  the  tenant  at  Michaelmas,  1869,  in  the  event 
which  happened  ?  He  might  clearly  be  forced  to  leave  his 
produce  on  his  farm  on  receiving  fodder  value,  and  for  the 
rest  of  the  market  value  he  would  lose  the  lien  which  an 
outgoing  tenant  always  has  on  his  produce,  and  have  to  look 
only  to  the  personal  security  of  the  vendor,  who  might  have 
become  insolvent.  Nor  would  the  vendor's  position  be  a 
more  pleasant  one,  or  more  likely  to  have  been  contemplated ; 
for  he  would  not  know,  until  Michaelmas,  1869,  arrived, 
how  much  he  would  have  to  i)ay,  since  it  would  be  at  the 
will  of  the  tenant,  within  certain  limits,  how  much  produce 
he  would  leave,  and  the  tenant  would  in  most  cases  leave 
much  more  than  he  would  have  done  if  holding  at  fodder 
value. 

*Suppose,  again,  the  vendor,  under  these  circum-  [425 
stances,  should  die  without  selline  before  Michaelmas,  1869, 
either  intestate  or  having  devised  ftie  estate ;  the  consequence 
of  the  arrangement  as  to  the  valuation  being  collateral  would 
be  that,  not  the  heir  or  devisee,  but  the  personal  estate 
would  have  to  bear  the  difference  between  ftie  market  and 
fodder  values,  and  the  tenant  would,  as  before,  be  able  to 
increase  or  diminish  the  amount  at  his  pleasure. 

Again,  suppose  that  the  vendor  did  not  sell,  and  survived 
Michaelmas,  1869,  and  then  by  receipt  of  subsequent  rent, 
or  otherwise,  waived  (as  he  might  do)  the  notice  to  quit,  can 
it  be  doubted  that  the  tenant  would  be  entitled  to  be  paid 
market  value  at  any  future  time  when  he  left  his  farm  t  If 
the  vendor  afterwards  sold,  or  died  as  before,  and  the  pur- 
chaser, or  heir,  or  devisee  (as  the  case  may  be)  did  not  sig- 
nify his  dissent  to  the  continuance  of  the  tenancy  by  giving 
notice  to  quit,  the  tenant  would,  according  to  Buckmorth  v. 
Simpson  (*),  continue  on  the  same  terms.  And  these  terms, 
by  the  hypothesis,  are  to  leave  produce  at  fodder  price. 
When,  then,  should  the  vendor  or  his  executors  pay  the 
difference  ?  It  must  be  either  at  the  time  when  a  new  con- 
tract is  implied  between  the  tenant  and  his  new  landlord,  or 
at  the  final  termination  of  the  tenancy,  which  might  be  years 
afterwards. 

Either  alternative  would,  I  think,  be  found  inconvenient, 
and,  from  its  novelty  alone,  objectionable. 

Q)  1  C.  M.  ifVL.,  884. 


484  COURT  OF  CX)MMON  PLEAS.  [L.  K. 

_  Phillips  y.  Miller. 

Still  further,  if  it  were  held  that  the  provision  as  to  mar- 
ket value  was  collateral  only,  and  did  not  bind  the  land,  it 
would  follow  that,  notwithstanding  actual  notice  of  the 
agreement  to  the  purchaser  before  he  entered  into  his  con- 
tract, he  would  not  be  bound  by  the  provision.  This  would 
certainly  be  a  most  startling  result. 

So  aLso  with  regard  to  the  forty-five  acres  in  Surrey, 
where  the  custom  of  the  country  is  for  the  tenant  to  receive 
market  value,  can  it  be  right  that  a  purchaser  who  is  sup- 
posed to  have  bought  on  the  faith  or  the  tenancy  being  on 
the  customary  terms,  should  receive  the  difference  between 
that  and  fodder  value  ?  Yet  this  would  .appear  to  be  the 
necessary  result  of  the  plaintiffs  contention. 
426]    *A11  these  anomalies  and  difficulties  would  disap- 

Fjar,  and  justice  be  done  to  all  parties,  including,  as  I  think 
shall  show,  the  purchaser,  by  simply  adhering  to  the  ordi- 
nary rule  that  a  provision  of  this  Kind  so  intimately  con- 
nected with  the  tenancy  is  part  of  its  terms,  and  binds  the 
land. 

For  the  above  reasons,  I  am  of  opinion  that  the  conten- 
tion of  the  plaintiff  that  the  provision  was  collateral  only 
cannot  be  sustained.  It  was  urged  by  Mr.  Herschell  that  i£ 
the  provision  was  collateral  only,  and  did  not  bind  the  land, 
the  plaintiff  had  nothing  whatever  to  do  with  it,  and  that 
any  payment  he  may  have  made  under  it  was  in  his  own 
wrong,  and  could  not  be  recovered  in  this  action.  I  should 
be  sorry  to  be  obliged  to  rest  my  judgment  on  such  a  techni- 
cal ground ;  and  i  am  disposed  to  agree  with  my  Brother 
Blackburn  that  by  virtue  of  the  arrangements  come  to  be- 
tween the  parties  on  the  completion  of  the  contract,  and  on 
the  settlement  of  Parker's  action,  the  payment  would,  in 
the  case  supposed,  be  held  to  have  been  made  at  the  defen- 
dant's request. 

It  only  remains  for  me  to  give  my  reasons  for  agreeing 
with  the  rest  of  the  court,  that,  if  I  am  right  in  the  construc- 
tion I  have  put  upon  the  agreement,  the  plaintiff  is  not  en- 
titled to  recover  anything  in  this  action. 

The  plaintiffs  nght,  if  any,  to  an  'indemnity"  (which 
word  may,  I  think,  be  fairly  taken  to  include  what  is  more 
properly  called  ''compensation")  is  reserved  to  him  by  the 
agreement  of  the  6th  of  January,  1869,  or  it  would  have 
been  extinguished  both  at  law  and  in  equity  by  the  convey- 
ance. Had  the  plaintiff  then  any  such  rignt  while  the  con- 
tract remained  in  fieri  t  That  must  depend  upon  whether, 
under  the  circumstances  of  this  case,  there  was  any  duty 
cast  upon  the  defendants  to»disclo3e  to  the  plaintiff  that  the 


Vol  X.]  EASTEB  TERM,  XXXVIH  VICT.  485 

PkiUipe  y.  MUJier!  1875 

tenants  were  entitled  to  be  paid  for  their  produce  at  market 
price.  I  think  there  was  not.  There  was  no  frandnlent 
concealment  or  misrepresentation  of  the  fact  which  was  pub- 
licly, mentioned  at  the  auction  j  and  it  appears  to  have  been 
a  mere  accident  that  it  was  not;  known  to  the  plaintiff.  The 
names  of  the  tenants,  and  their  rents,  and  the  time  their 
tenancies  determined  were  disclosed,  and  the  plaintiff  there- 
fore had  ample  opportunity  of  ascertaining  all  the  particu- 
lars respecting  them  whicn  he  required ;  and  considering 
that  the  estate  lay  in  two  counties,  in  one  of  which  the  cus- 
tom *of  the  country  gave  the  tenants  fodder  price  and  [427 
the  other  market  price,  I  think  that  the  plaintiff  ougnt  to 
have  inquired  which  custom  prevailed  on  the  estate  he  was 
^oing  to  purchase,  if  it  was  thought  at  the  time  of  any  real 
importance.  Under  these  circumstances,  I  think  it  quite 
clear  that  a  court  of  equity  would  not  have  enforced  either 
indemnity  or  compensation  against  the  vendors,  although  it 
possibly  might  have  refused  a  decree  of  specific  performance 
at  their  suit,  unless  they  consented,  as  regards  the  lands  in 
Hampshire,  where  the  custom  of  fodder  value  existed,  to 
give  such  indemnity  or  compensation. 

The  view  which  the  courts  of  equity  have  taken  of  cases 
of  undisclosed  rights  of  tenants  as  between  vendor  and  pur- 
chaser in  the  absence  of  fraud  or  misrepresentation  appears  to 
be  this.  If  those  undisclosed  rights  are  tiifling  in  their  char- 
acter, and  the  purchaser  might  with  a  little  exertion  have 
discovered  them,  the  court  will  grant  specific  performance 

r'nst  him  without  compensation.  That  was  done  by  Sir 
Grant  in  Hall  v.  Smuh(^\  which,  though  considered  by 
Lord  St.  Leonards  as  an  extreme  case,  is  treated  by  him  as  an 
authority :  see  Vendors  and  Purchasers,  vol.  i.  p.  11, 10th  ed. 
If  such  rights  are  more  important,  or  there  are  any  circum- 
stances which  would  make  it  a  case  of  hardship  on  the  pur- 
chaser to  enforce  the  contract,  the  court  will  hold  its  hand, 
and  refuse  specific  performance,  unless  compensation  is  con- 
sented to  by  the  vendors. 

The  cases  cited  in  the  argument  of  Hughes  v.  Jones  (^\ 
Martin  Y,  Cotter  (^\  and  Caballerov.  Henty{^\  are  examples. 
In  the  last  case,  particularly  the  true  limits  oi  the  doctrine  of 
constructive  notice  of  a  tenancy  as  between  vendors- and 
purchasers  is  very  clearly  laid  down.  But  in  no  case  of  the 
kind  that  I  am  aware  of  nas  the  court  enforced  the  contratst 
against  the  vendor  with  indemnity  or  compensation ;  and  the 

(»)  14  Ve«.,  <o3  (»)  3  J.  A  Lat.,  496. 

(«)  3  D.  F.  «k  J.,  307.  (*)  Law  Rep.,  9  Ch.,  447. 
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case  of  James  v.  LicTifield  (*)  is  a  direct  authority  against  it, 
and,  although  some  dicta  in  that  case  are  open  to  criticism, 
as  carrying  the  doctrine  of  constructive  notice  of  tenants' 
rights  as  between  vendors  and  purchasers  to  an  unreasonable 
428]  extent,  and  were  disapproved  of  on  that  account  in  ^Ca- 
ballero  v.  Henty(^\  I  am  not  aware  that  the  decision  has  ever 
been  impugned. 

In  talung  this  course,  the  courts  no  doubt  have  had  regard 
to  the  injustice  that  would  often  be  worked  by  enforcing 
compensation  against  vendors,  who  may,  with  perfect  hon- 
esty, as  in  this  case,  have  failed  to  disclose  some  particular, 
and  who  would  rather  take  back  the  estate  than  submit  to 
any  reduction  of  the  purchase -money. 

It  may  well  be  thought  that  sufficient  is  done  for  the  pur- 
chaser to  satisfy  justice  if  he  has  the  option  of  escaping  from 
the  contract.  If,  as  in  this  case,  the  purchaser  elects  to  keep 
the  estate,  it  is  a  fair  inference  that  he  is  not  dissatisfied  witn 
his  bargain. 

Another  reason  for  not  awarding  compensation  in  a  case 
like  this  is  the  difficulty  of  estimating  tne  amount.  As  I 
have  already  pointed  out,  it  would  be  unjust  to  take  (as  is 
proposed  in  this  case)  the  difference  of  market  price  and  fod- 
der price  of  the  produce  actually  left  on  the  farm,  because 
the  tenant  would  naturally  leave  a  much  larger  produce  if 
he  was  to  receive  market  price  for  it,  than  if  he  was  to  re- 
ceive only  fodder  price. 

The  only  fair  way  of  estimating  the  compensation  would 
be  to  charge  the  vendor  with  the  difference  on  the  average 
quantity  that  would  be  left  by  a  tenant  at  fodder  price,  and 
that  would  be  very  difficult  to  ascertain.  In  addition  to 
what  I  have  said,  I  am  also  much  disposed  to  think  that  the 
ninth  condition  of  sale,  which  declared  that,  if  any  error, 
misstatement,  oi*  omission  in  the  particulars  or  the  condi- 
tions should  be  discovered,  the  same  should  not  annul  the 
sale,  nor  should  any  compensation  be  allowed  or  given  by 
the  vendor  or  purchaser  in  respect  thereof,  would,  of  itself, 
be  held  to  prevent  any  claim  for  compensation  being  success- 
fully made,  though  it  would  not,  of  course,  prevent  the 
court  from  refusing  specific  performance,  as  that  would  not 
amount  to  an  annulling  of  the  contract. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of 
the  court  below  is  right,  and  ought  to  be  affirmed  ;  but  as  I 
have  the  misfortune  to  differ  from  the  rest  of  the  court,  I 
need  hardly  say  that  I  express  this  opinion  with  the  greatest 
possible  diffidence. 

(')  Law  Rep.,  9  Eq.,  51.  (")  Lnw  Rep.,  9  Ch.,  447. 
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*PoLLOCK,  B. :  The  facts  of  this  case  are  so  fully  set  [429 
forth  in  the  judgment  of  the  Court  of  Common  Fleas,  that 
it  is  unnecessary  for  me  to  recapitulate  them. 

It  was  contended  for  the  jSaintiflf  that  the  agreements 
dated  the  11th  of  May,  1868,  did  not  aflfect  the  tenancies 
which  then  existed  between  the  defendants  and  their  ten- 
ants, but  were  only  a  compromise  by  the  landlords  of  a 
claim  made  bv  the  tenants  for  leases  whereby  the  tenants 
undertook  to  forego  their  claim  and  deliver  up  possession  on 
the  29th  of  September,  1869,-  in  consideration  of  the  land- 
lords' allowing  them  the  half-year's  rent  due  September, 
1868 ;  paying  to  them  £100  on  the  29th  of  September,  1868, 
and  also  allowing  them  at  the  determination  of  the  tenancy 
market  value  instead  of  fodder  value  for  all  the  hay,  straw, 
and  manure  left  on  the  farm. 

For  the  defendants  it  was  contended  that  the  effect  of 
these  agreements  was  to  create  a  new  tenancy,  and  that,  if 
so,  the  plaintiff,  as  vendee,  when  he  purchased  the  estate, 
having  notice  of  the  existence  of  such  tenancies  was  bound 
to  inquire  into  the  nature  of  them,  and  having  failed  to  do 
so,  could  establish  no  right  of  action  against  his  vendors  in 
respect  of  any  liability  which  arose  out  of  the  terms  of  such 
tenancy;  his  rights  beins  governed  by  the  principle  acted 
upon  in  the  cases  of  Taylor  v.  8tibberi(^\  Hall  v.  ISmit/i  ("), 
JJaniels  v.  Davison  {*)  a>nd  James  v.  Ijic/ifield{*). 

Mr.  Channell,  in  arguing  for  the  plaintiff,  admitted  that  if 
the  effect  of  tlie  agreements  was  that  for  which  the  defendants 
contended,  the  legal  consequence  asserted  l)y  them  would 
properly  follow.  It  may  be  open  to  some  doubt  whether, 
having  reference  to  the  recent  decision  of  the  Lords  Justices 
in  Caballero  v.  Henty  {^\  i\ii^  admission  would  not  go  too 
far ;  but  it  is  unnecessarjr  to  consider  this  now,  because,  in 
my  opinion,  the  view  which  was  presented  to  us  on  behalf 
of  the  plaintiff  of  the  agreements  in  question  is  the  cor- 
rect one. 

In  considering  this  question  I  will  take  the  agreement  ^ 
with  the  tenant  Parkerj  which,  in  substance,  is  the  same  as ' 
the  others.  At  the  date  of  this  agreement  there  was  a  sub- 
sisting tenancy  from  *year  to  year,  and  although  that  [430 
was  created  by  parol,  it  was,  when  supplemented  by  the 
custom  of  the  country,  complete  as  to  rent  and  all  usual 
terms,  including  the  payment  by  the  landlord  at  the  expira- 
tion of  the  tenancy  for  hay  and  straw  at  fodder  value. 

(»)  2  Vps.  Jun.,  437.  O  Law  Rep.,  9  Ex.,  51. 

C)  14  Ves.,  433.  (*)  Law  Rep.,  9  Ch.,  447. 
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The  agreement  of  the  11th  of  May  is  in  writing,  and, 
therefore,  its  construction  is  wholly  for  the  conrt,  and  hav- 
ing carefully  studied  its  language  and  object,  the  conclusion 
at  which  I  nave  arrived  is  that  it  well  expresses  and  carries 
out  that  which  the  parties  doubtless  intended,  namely,  to 
give  the  tenant  who  lorewent  his  supposed  right  to  demand 
a  lease,  a  pecuniary  benefit  by  remission  of  rent,  by  a  pay- 
ment of  money,  and  by  the  landlord  purchasing  at  the  end 
of  the  term  his  hav,  straw,  &c.,  at  a  valuation  more  favor- 
able to  him  than  that  which  he  would,  undei;  the  terms  of 
his  tenancy,  have  received. 

It  contains  no  words  of  demise,  no  reservation  of  rent,  or 
terms  of  holding,  nor-  any  language  adapted  to,  or  sug- 
gesting, the  creation  of  a  new  tenancy,  or  the  continuance 
of  an  existing  tenancy,  and  nothing  from  which  I  can  infer 
an  intention  to  import  into  the  written  agreement  anj  of 
the  terms  under  which  the  tenant  held;  and  where  this  is 
so,  I  cannot,  contrary  to  the  legal  import,  and  contrary 
to  what  appears  to  be  the  object  and  intention  of  the  par- 
ties, assume  that  an  existing  tenancy  is  terminated  and  a  new 
one  created. 

•It  was  truly  said  by  Parke,  B.,  in  Lyon  v.  Iieed{')j  that 
in  certain  cases  a  surrender  is  not  the  result  of  intention, 
because  there  can  be  no  question  of  intention;  but  the 
cases  to  which  he  refers  are  those  in  which  acts  have  been 
done'by  or  to  the  owner  of  a  particular  estate,  the  validity 
of  which  he  is  estopped  from  disputing,  and  which  could  not 
have  been  done  if  the  particular  estate  continued  to  exist. 
*'The  law  there  says  that  the  act  itself  amounts  to  a  sur- 
render." In  the  present  case  I  find  not  only  that  there  is 
no  such  act,  but  that  to  presume  such  an  act  would  be  con- 
trary to  the  intention  of  the  parties. 

It  was  strongly  pressed  upon  us  by  Mr.  Herschell,  in  ar- 
guing for  the  defendants,  that  unless  the  new  terms  con- 
tained in  the  agreement  of  the  Hth  of  May  were  held  to  be 
431]  a  part  of  the  tenancy,  *they  would  not  be  binding  upon 
any  one  who  should  become  landlord  by  deatli  or  assign- 
ment, and  that  the  tenant  could  not  bring  an  action  against 
his  new  landlord  for  any  breach  of  its  terms.  It  seems  to 
be  clear,  however,  that  even  could  we  properly  hold  that 
the  new  terms  were  a  part  of  the  tenancy,  no  such  action 
would  lie.  At  common  law,  rent  is  an  incident  of  the  re- 
version, and  a  reversioner  may  sue  for  it  as  a  debt ;  but 
contracts  with  a  lessor  relating  to  the  mode  of  enjoyment  or 
of  quitting  the  premises  demised,  did  not,  before  thestatute 

(»)  18  M.  A  W.,  at  p.  806. 
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of  Henry  VIII.,  pasQ  with  the  reversion,  but  were  merely 
personal  contracts;  and  this  is  so  still  where  there  is  no 
lease  under  seal,  and  in  such  a  case  the  assignee  of  the 
reversion  cannot  sue  the  lessee  upon  the  contracts  contained 
in  the  lease  between  the  lessee  and  the  assignor.  This  was 
so  decided  in  Standen  v.  CkrisTnas  {')y  and  by  -psLTity  of  rea- 
soning it  was  held  in  Bichford  v.  Parsons  (^)  that  the  lessor, 
where  there  is  only  a  parol  lease,  by  assigning  his  reversion 
does  not  lose  any  of  his  rights  of  action  against  his  lessee. 

There  are  cases  in  which  a  reversioner  may  become  enti- 
tled to  the  benefit  and  liable  to  the  obligation  of  terms  iden- 
tical with  those  wjiiich  were  contained  m  a  parol  lease  with 
the  original  landlord ;  but  to  effect  this  there  must  be  a  new 
contract  supported  by  its  own  consideration.  Thus  in  Buck- 
worth  V.  Simpson  {*)  it  was  held  that  where  there  is  a  ten- 
ancy from  year  to  year,  if  the  then  new  landlord  and  tenant 
allow  the  time  for  giving  notice  to,  quit  to  elapse  without 
giving  such  notice,  a  new  contract  may  be  implied  to  the 
effect  that  the  new  landlord  and  tenant  will  adhere  to  the 
terms  of  the  tenancy,  and  on  this  new  contract  either  party 
may  sue  the  other;  but  the  necessity  for. this  implication 
shows  that  there  must  be  a  new  contract,  an^  here  there 
is  none. 

For  the  decision  of  this  case,  however,  it  is  necessary  to 
look  at  the  facts  in  a  broader  and  less  technical  manner,  and 
to  deal  with  it  by  considering  what  it  was  that  the  defen- 
dants undertook  to  convey  to  the  plaintiff.  The  judgment 
of  the  Court  of  Common  I*leas  proceeds  on  the  ground  that 
the  plaintiff  was  not  entitled  to  have  the  farms  conveyed 
free  irom  any  claim  of  the  tenants  to  be  paid  on  the  termina- 
tion of  their  tenancies  at  a  higher  rate  than  *fodder  [432 
value :  there  being,  it  is  said,  no  words  in  the  contract,  nor 
facts  found  in  the  case,  from  which  it  can  be  gathered  that 
such  a  condition  is  to  be  incorporated  into  the  contract  To 
this  proposition  I  cannot  assent;  Taking  Parker's  farm  as 
an  illustration,  what  is  it  that  the  defendants  agreed  to  seU, 
and  the  -plaintiff  to  buy,  in  respect  of  that  farm  ?  It  was 
described  as  ''a  farm  in  the  occupation  of  Mr.  Parker  till 
Michaelmas,  1869,  at  the  low  annual  rent  of  £580."  The 
contract  is  dated  the  18th  of  July,  1868,  and  its  subject  mat- 
ter w*as  a  farm  which  Mr.  Parker  was  to  occupy  till  Michael- 
mas, 1869,  and  by  the  11th  condition  the  plaintiff  was  to  take 
the.  rents  or  possession  at  Michaelmas,  1868. 

Conditions  of  sale  are  not  necessarily  nor  indeed  usually 
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expressed  in  the  technical  language  of  conveyancers ;  the 
expression,  ''a  farm  in  the  occupation  of  Mr.  Parker  till 
Michaelmas,  1869,"  at  a  certain  rent,  appears  to  me  clearly 
to  mean  that  Mr.  Parker  was  entitled  to  hold  as  tenant  till 
that  time,  and  at  that  rent,  and  that  consequently  the  sub- 

1'ect-matter  of  the  contract  was  the  reversion  subject  to  Mr. 
i*arker's  tenancy. 

Had  Mr.  Parker  held  under  an  indenture  of  lease  for  a 
term  to  expire  at  Michaelmas,  1869,  and  the  particulars  of 
sale  had  so  stated,  and  that  the  subject-matter  of  the  sale 
was  the  reversion  from  Michaelmas,  1868,  there  can  be  no 
doubt  that  a  vendee  would  be  considered  as  purchasing  all 
the  rights  of  the  reversion  as  from  Michaelmas,  1868.  if  in 
such  a  case  the  leiase  should  contain  a  covenant  by  the  ten- 
ant to  leave  the  fodder  on  being  paid  fodder  value,  thie  ri^ht 
to  have  the  fodder  so  left  would  be  one  of  the  rights  which 
the  vendee  contracted  to  purchase. 

It  is  not  necessary  that  the  vendee  should  know  the  terms 
of  the  lease.  By  buying  the  reversion  described  as  expect- 
ant on  a  particular  ascertained  lease,  he  contracts  for  the 
rights  and  liabilities  which  that  lease  attaches  to  the  rever- 
sion. Possibly  if  the  lease  were  to  contain  extraordinary 
or  onerous  covenants  to  be  performed  by  the  reversioner, 
they  would,  if  not  disclosed,  entitle  the  vendee  to  some  re- 
lief in  equity,  or  to  resist  a  bill  filed  for  specific  performance. 
No  such  question  arises,  however,  in  the  present  case,  as  the 
terms  are  the  ordinary  terms  of  an  agricultural  tenancy. 
With  respect  to  the  rights  which  the  vendee  of  a  rever- 
sion purchases,  I  see  no  difference  between  the  case  of  a 
433]  ^reversion  expectant  on  a  term  created  by  a  lease  un- 
der seal,  and  one  created  by  parol.  The  vendee  in  either 
case  purchases  the  reversion  with  the  rights  which  the 
terms  of  the  existing  tenancy  give  to  the  landlord.  One 
of  these  terms  in  the  present  case  was  that  the  tenant  should 
leave  the  hay,  &c.,.  at  fodder  value  for  the  benefit  of  the 
landlord. 

Assuming  the  conclusion  I  have  thus  far  arrived  at  to  be 
correct,  the  next  question  which  arises  is,  can  the  plaintiff 
recover  from  the  defendants  the  amount  paid  by  the  plain- 
tiff to  the  tenants  at  the  expiration  of  their  tenancies  in 
September,  1869,  as  the  market  value  of  the  hay,  straw,  and 
manure,  which  considerably  exceeded  the  fodder  value  of 
the  same  ? 

It  was  argued  that  the  plaintiff  paid  this  in  his  own  wrong, 
for  that  if  it  is  conceded  that  the  agreement  of  May,  1868, 
was  personal  only  with  the  landlord,  and  did  not  affect  th(5 
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terms  of  the  tenancy,,  anjr  right  acquired  under  it  would  be 
binding  only  on  the  original  landlord,  and  not  on  the  plain- 
tiflE  as  his  vendee  and  assignee.  It  seems  to  me,  however, 
unnecessary  for  the  decision  of  this  case  to  further  consider 
this  part  oi  it,  for  it  is  clear  that  the  plaintiff  would  be  in 
great  practical  difficulty  had  the  tenants  insisted  on  carry- 
ing away  their  hay,  &c.,  unless  they  were  paid  market  value, 
and  that  this  would  be  in  derogation  of  tne  rights  which  as 
between  vendor  and  vendee  the  latter  was  entitled  to,  and 
was  a  matter  which  ought  therefore  to  have  been  disclosed, 
and  failing  this,  the  vendor  ought  in  all  fairness  to  make 
good  any  loss  which  the  purchaser  might  sustain  thereby. 
Hence  a  question  arose  between  the  solicitors  of  the  plaintiff 
and  defendants,  and,  after  some  correspondence,  the  agree- 
ment of  the  6th  of  January,  1869,  was  drawn  up  and  signed, 
whereby  it  was  agreed  that  the  plaintiff  should  settle  the 
purchase  without  prejudice  to  the  claim  made  by  him  for  an 
indemnity.  Further,  in  Jube,  1870,  one  of  the  tenants,  Mr. 
Parkei*,  having  brought  an  action  against  the  plaintiff  to  re- 
cover the  market  value  of  hay,  &c.,  left  by  him  on  his  farm, 
it  was  arranged  that  if  the  plaintiff  paid  the  amount  claimed 
and  taxed  costs,  the  defendants  would  regard  it  as  if  it  had 
been  recovered  by  verdict. 

The  result  of  all  this,  in  my  opinion,  is  that  the  plaintiff 
and  defendants  agreed  in  substance  that  the  purchaser's 
rights  were  *not  to  be  in  any  way  prejudiced  by  the  £434: 
completion  of  the  purchase  and  the  settlement  of  the  action, 
and  that  if  the  deiendants  as  vendors  ought  to  bear  the  dif- 
ference between  fodder  and  market  value,  they  would  do  so. 
Ought  they,  then,  to  bear  this  difference?  The  tenant's 
right  to  market  value  was  a  special  and  unusual  right  be- 
yond what  arose  from  the  custom  of  the  country,  and  there- 
fore one  which  the  vendee  was  not  bound  to  Imow  of ;  and 
that  right  being  created  by  the  vendor  for  liis  own  benelit, 
he  ougnt  to  have  disclosed  it,  and  not  having  done  so,  the 
result  of  the  arrangement  between  the  plaintiff  and  the 
defendants  was,  that  the  latter  were  to  make  good  to  the 
former  any  loss  that  might  arise  from  the  existence  of 
that  right. 

For  these  reasons  the  plaintiff's  cause  of  action  is,  in  my 
opinion,  well  founded,  and  the  judgment  of  the  court  below 
ought  to  be  reversed,  and  judgment  entered  for  the  plaintiff. 

JoLACKBURN,  J.,  delivered  the  judgment  of  himself,  Mel- 
lor,  J.,  and  Cleasby,  B.: 

As  this  is  a  court  of  error,  and  the  decision  will  be  binding 
till  reversed  by  a  higher  court,  I  wish  to  confine  my  judg- 
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ment  to  the  one  point  on  which  I  think  the  court  below  were 
wrong.  At  present  I  am  not  prepared  to  differ  from  the 
court  below  on  any  other  point,  but  it  is  not  necessary,  in 
the  view  I  take  of  the  case,  to  decide  more  than  this  one. 
I  therefore  desire,  as  far  as  nay  judgment  goes,  to  leave 
the  judgment  below  neither  affirmed  nor  shaken  by  the 
decision  of  the  court  in  error,  on  any  point  but  that  one ; 
and  for  the  same  reason  I  wish  neither  to  express  assent  to, 
nor  dissent  from,  the  other  points  discussed  by  my  Brothers 
Pollock  and  Amphlett,  whose  judgments  I  have  perused 
and  considered. 

The  point  on  which  I  differ  from  the  court  below  is  as  to 
the  construction  of  the  three  agreements  of  the  11th  of  May, 
1868,  made  between  the  vendors  and  the  tenants  of  the  prop- 
erty, afterwards  sold  to  the  plaintiff.  Before  the  time  for 
completing  the  purchase  the  plaintiff  became  aware  of  the 
existence  of  those  agreements,  and  required  security  against 
any  loss  which  he  might  sustain 'in  consequence  of  their  ex- 
istence, if  he  completed  the  purchase.  The  result  was  an 
agreement  set  out  m  the  12th  paragraph  of  the  case. 
435]  *I  think  this  agreement  amounts  to  a  request  from 
the  vendors  (the  defendants)  to  the  plaintiff,  to  pay  to  the 
tenants  the  market  value  instead  of  the  fodder  pnce^  on  the 
terms  that  he  should  be  repaid  bv  the  defendants  the  differ- 
ence between  those  two  prices  if  the  eminent  queen's  counsel 
to  whom  the  question  was  to  be  referred  should  decide  that 
the  vendors,  and  not  the  purchaser,  ought  to  pay  that  sum 
to  the  tenants. 

The  reference  went  off,  and  the  court  therefore  has  to  de- 
cide that  question.  If  it  is  decided  in  favor  of  the  plaintiff, 
he  is  entitled  to  a  judgment  in  his  favor  for  money  paid  to 
the  defendants'  use  at  their  request,  the  amount  of  which 
must  be  determined  by  arbitration. 

The  reason  why  I  think  that  the  vendors  ought  to  have 
paid  that  sum  is  that  I  construe  the  agreements  of  the  11th 
of  May,  1868,  as  personal  contracts  between  the  tenants  and 
(their  then  landlords)  the  defendants,  binding  the  latter  per- 
sonally ;  not  as  leases  binding  the  land  or  reversion,  or 
affecting  the  rights  or  obligations  of  the  tenants  to  the  plain- 
tiff, who  subsequently  purchased  the  reversion. 

My  reasons  for  this  opinion  are  as  follows : 

Before  the  service  of  the  notices  to  quit  in  April,  1868,  all 
three  farms  were  held  under  the  defendants,  as  devisees  for 
sale,  on  tenancies  from  year  to  year,  terminable  by  notice  to 
quit,  on  the  terms,  amongst  others,  that  at  the  terminatioi) 
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of  the  tenancy  the  hay  and  straw  should  be  left  at  fodder 
valne. 

On  the  service  of  the  notices  to  quit,  these  tenancies  be- 
came tenancies  for  a  fixed  period,  terminating  on  the  29th 
of  September,  1869. 

The  owners  of  the  reversion  and  the  tenants  micht,  if  they 
pleased,  agree  on  fresh  demises  or  (which  would  have  the 
same  effect)  bv  mutual  consent  cancel  the  notices  to  quit ; 
but  unless  both  came  to  a  fresh  agreement  of  some  sort,  the 
existing  tenancies  would  expire  on  that  day. 

It  appears  that  the  tenants  alleged  that  the  devisees'  tes- 
tator had  promised  them  leases  of  their  respective  farms. 
There  is  nothing  stated  in  the  case  that  could  make  these 
alleged  promises  binding  on  the  devisees,  either  at  law  or  in 
ec[uity,  and  we  must  therefore  conclude  that  they  were  not 
binding ;  but,  from  the  *conduct  of  the  parties,  it  ap-  [436 
pears  that  the  devisees  thought  them  binding  in  honor  and 
justice,  and  accordingly  they  entered  into  the  agreements  of 
the  11th  of  May,  1868. 

If  those  agreements  amounted  to  fresh  demises,  the  ac- 
ceptance of  them  by  the  tenants  would  operate  as  a  surren- 
der by  operation  of  law  of  the  old  tenancies  and  the  creation 
of  new  tenancies,  determining  on  the  same  day,  vi^  the  29th 
of  September,  1869 ;  in  which  case  the  land  would  be  bound, 
and  tne  now  plaintiff,  who  in  the  interval  became  purchaser 
of  the  reversion,  took  it  subject  to  those  new  tenancies. 
Perhaps  in  that  case  the  purchaser  of  the  reversion  would 
not  be  bound  to  take  the  hay  and  straw  at  market  value, 
but  at  least  he  would  not  be  able  to  force  the  tenants  to 
leave  it  at  fodder  value.  But  if  the  agreements  were  not 
fresh  demises,  but  merely  contracts  binding  the  devisees 
pjersonally,  the  old  tenancies  remained  in  force,  and  the 
rights  and  obligations  of  the  tenants  to  them  and  the  plain- 
tiff, as  purchaser  of  the  reversion  subject  to  the  old  tenan- 
cies, were  not  in  any  way  affected  or  bound  by  the  personal 
contract  of  the  devisees  from  whom  the  plaintiff  purchased. 

This  point  was- not  overlooked  in  the  court  below,,  for  in 
the  judgment  it  is  said :  '^  The  arrangements  with  the  tenants 
seem  to  us,  upon  the  true  view  of  them,  not  to  be  as  to  the 
question  of  market  value,  collateral  agreements,  nor  unspeci- 
fied claims  and  incumbrances,  but  really  terms  of  the  hold- 
ings of  the  tenants  and  incident  to  those  holdings."  The 
reasons  for  this  opinion  are  not  given.  On  the  full  consid- 
eration which  I  think  I  am  bound  to  give  before  differing 
from  the  opinion  of  the  Court  of  Common  Pleas,  I  cannot 
agree  in  it. 
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I  will,  like  my  Brother  Amphlett,  take  the  agreement 
with  Parker,  the  principal  tenant,  as  a  sample,  and  con- 
sider it. 

The  object  and  purpose  of  the  parties  was  to  give  to  the 
tenants  compensation  for  the  breach  by  the  devisees  of  the 
honorary  engagement  of  their  testator,  a  personal  act  on  the 
part  of  the  devisees  done  by  them  with  a  view  to  a  sale. 
Such  an  object  would,  most  naturally,  be  carried  out  by 
giving  compensation  befoi-e  the  sale,  or  by  binding  themselves 
personally  to  pay  compensation  after  the  sale.  It  would  be 
rather  baffled  by  anything  affecting  the  estate  in  the  "hands 
437]  of  the  purchasers.  There  is  one  *promise  to  do  three 
things,  to  remit  tbe  half  year's  rent  due  at  September,  1868, 
to  pay  £100,  and  to  allow  market  value  for  tne  fodder.  As 
far  as  regards  the  remission  of  the  half  year'-s  rent  becoming 
due  at  September,  1868,   and  the  payment  of  £100,  the 

{)romise  is  clearly  personal  only,  and  does  not  affect  the 
and.  And  it  seems  tome  thsit  priTna  facie  the  promise, 
which  is  in  part  personal,  is  personal  in  the  whole.  If  there 
was  anything  to  indicate  an  intention  to  make  it  bind  the 
land  in  part,  I  agree  thafthe  intention  should  prevail,  but  I 
do  not  see  anything  so  to  do. 

The  devisees  had  in  contemplation  a  sale  of  the  property ; 
they  had  already  prepared  conditions  of  sale  in  which,  of 
course,  no  notice  was  taken  of  the  agreements  of  the  11th 
of  May,  not  then  yet  made.  And  though  it  appears  that 
the  auctioneer  verbally  mentioned  them  at  the  time  when 
the  property  was  bought  in,  they  afterwards  sold  under 
these  conditions  to  a  purchaser,  who  had  at  the  time  of  his 
purchase  no  notice  of  those  agreements.  I  am  inclined  to 
agree  with  the  court  below,  that  if  these  agreements  did  con- 
stitute demises,  the  failure  to  give  notice  of  them  would  not, 
in  the  absence  of  fraud,  give  the  plaintiff  any  cause  of  action, 
and  certainly  I  am  not  preparea  to  reverse  their  judgment 
to  that  effect ;  though,  as  I  stated  before,  I  prefer  to  leave 
it  neither  affirmed  nor  reversed.  But  I  think  that  the  very 
object  and  wish  of  the  devisees  mUst  have  been  that  the 
agreements  should  be  made  so  as  not  to  affect  the  purchaser, 
and  that  the  sale  should  go  on  just  as  if  the  agreements  had 
never  been  made ;  though  they  themselves  would  give  the 
tenants  compensation  for  the  breach  by  them  of  the  tenants' 
claim  to  have  a  lease ;  a  claim  which  they  thought  good  in 
honor  and  conscience,  though  not  enforceable.  My  Brother 
Amphlett  says  that,  in  the  event  of  the  devisees  dying  before 
the  29th  of  September,  1869,  the  construction  for  which  I 
now  argue  would  have  made  the  tenants'  claim  for  the  differ- 
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ence  between  market  and  fodder  value,  as  well  as  for  the 
£100,  be  a^inst  their  executors  and  not  against  the  heir.  I 
agree  that  if  it  does  not  bind  the Jand  this  consequence  fol- 
lows ;  but  I  am  far  from  thinking  this  a  reductio  <id  ahsur- 
dum.  I  think  it  was  not  wished  to  make  it  bind  the  land. 
My  Brother  Pollock  has,  in  his  judgment,  well  expressed 
the  reasons  for  thinking  that  the  words  used  in  the  agree- 
ment carry  out  the  real  intention  and  do  *not  bind  the  [438 
land.  TJus  view  of  the  agreement  renders  it  unnecessary  to 
consider  the  more  techmcal  question,  to  what  extent  the 
terms  of  a  demise  not  under  seal  would  aflfect  a  purchaser 
of  the  reversion.  1  do  not  mean  to  express  any  dissent  from 
what  my  Brother  Pollock  says,  but  merely  to  say  that  I  am 
unwilling  unnecessarily  to  enter  on  that  question  in  a  court 
of  error ;  and  I  think  it  unnecessary  so  to  do  as  I  think  this 
agreement  was  not  a  demise,  and,  consequently,  I  think  that 
the  question  intended  to  have  been  submitted  to  Sir  R.  Pal- 
mer ought  to  be  decided  in  favor  of  the. plaintiff. 

The  judgment,  therefore,  in  my  opinion,  should  be  re- 
versed. The  amount  (if  the  parties  cannot-agree  on  it)  to  be 
ascertained  by  a  reference. 

Bramvtell,  B.,  concurred  with  the  judgments  of  Black- 
burn, J.,  and  Pollock,  B. 

Judgment  reoersed. 

Attorneys  for  plaintiff :  G.  J.  Allen  &  San. 
Attorneys  for  defendant :  RankeUy  Fo^d  &  Co^ 
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35]  *Baxendale  and  Others  v.  London,  Chatham  and 
Dover  Railway  Company. 

Damagm — Recovery  of  Qods  o/LUiffation — Separate  CorUraet$ — Proximaie  Csmml 

H.  having  contracted  with  the  plaintiffs,  who  were  carriersy  for  thd  carriage  of  two 
pictures  from  London  to  Paris,  the  plaintiffs  Contracted  with  the  defendants  for  the 
carriage  by  the  defendants  of  the  pictures  over  a  part  of  the  distance.  The  nietiires 
were  damaged.on  the  journey  by  the  defendants'  negligence.  H.  thereupon  Drought 
an  action  against  the  plaintiffs,  who  gave  notice  of  it  to  the  defendants,  and  re- 
quested them  to  defend  it  The  defendants  refused,  and  told  the  plaintiffs  to  take 
their  own  course.  The  plaintiflb  defended  th.e  action  brought  against  them  by  H. 
without  success,  and  then  brought  an  action  against  the  defendants  to  recoTer  not 
only  the  damages  found  by  the  lury  to  have  been  sustained  by  H.,  but  also  the  costs 
of  the  unsuccessful  defence.  The  defendants  paid  the  damages  into  court,  and  dis- 
puted their  liability  as  to  ihe  costs  : 

Hdd  (reversing  the  judgment  of  th^  court  below),  that  the  costs  were  not  recovera- 
ble, inasmuch  as  they  could  not  be  considered  as  the  natural  consequence  of  the 
defendants'  default,  the  contracts  between  H.  and  the  plaintiffs,  and  between  the 
plaintiffs  and  the  defendants  having  been  separate  and  independent.  Mort  Le  Blanch 
v.  WiUon  (Law  Rep.^  C.  P.,  227;  5  Eng.  Rep.,  286)  (Lush,  J.,  dissenting),  dis- 
approved. 

Appeal  from  a  decision  of  the  Court  of  Exchequer,  dis- 
charging a  rule  to  enter  a  verdict  for  the  defendants. 

The  facts  of  the  case  are  as  follows :  On  the  6th  of  Octo- 
ber, 1871,  Robert  Harding  delivered  to  the  plaintiffs,  who  are 
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carriers  and  forwarding  agents,  a  case  containing  two  pic- 
tures for  transmission  to  Jraris ;  and  at  the  same  time  his 
agents  filled  up  and  signed  a  foreign  declaration  and  con- 
signment note,  in  which  the  value  of  the  pictures  was  stated 
to  be  £1,000.  On  the  same  day,  the  plaintiffs  delivered  the 
case  to  the  defendants  to  be  forwarded  to  their  agents  at 
Calais.  A  consignment  note  was  signed  by  the  plaintiffs, 
describing  the  goods  as  "one  case  pictures,  value  £1,000." 
This  consignment  note  was  subject  to  various  conditions,  ex- 
empting the  defendants  from  liability  in  certain  contingen- 
cies, which  however  did  not  happen.  The  case  was  forwarded 
by  the  defendants  and  reached  Dover  safely ;  but  in  course 
of  shipment  was,  through  the  negligence  of  their  servants, 
dropped  into  the  sea  and  the  pictures  were  damaged  by  sea 
water.  The  defendants  having  informed  *the  plaintiffs  [36 
of  the  accident,  the  plaintiffs  on  the  11th  of  October,  wrote 
them  as  follows :  "The  senders  of  the  goods  have  been  to 
examine  them,  and  state  that  the  pictures  are  utterly  spoiled 
and  the  amount  given  in  the  declaration  does  not  near  cover 
the  value  thereof,  and  a  claim  will  be  made.  We  are  afraid 
you  are  not,  under  the  circumstances,  protected  by  the  Car- 
riers Act  for  the  damage  done,  and  we  shall  be  glad  to  know 
if  you  will  accept  the  claim,  or  what  you  intend  doing  in  the 
matter."  The  defendants,  on  the  24th,  replied,  declining  all 
liability.  On  the  28th  of  November  Harding  made  a  claim 
of  £1,000  on  the  plaintiffs,  who  refused  to  entertain  it,  on  the 
ground  that  the  pictures  had  not  been  insured  in  accordance 
with  the  Carriers  Act.  He  thereupon  cemmenced  an  action 
against  them,  and  they  wrote  to  the  defendants  on  the  12th 
of  December,  informing  them  of  the  fact  in  these  terms :  "A 
writ  has  now.been  issued :  will  you  kindly  inform  us  whether 
you  will  defend  by  your  own  solicitors,  or  if  you  wish  us  to  do 
so  on  your  account  ?  It  would  be  a  great  mistake  to  have 
two  actions:  one  against  us  and  then  another  against  you." 
Not  having  received  any  answer,  on  the  15th  of  December 
the  plaintiffs  again  wrote,  "requesting  instructions,"  and  on 
the  same  day  the  defendants'  attorney  wrote :  "lam  unable 
to  give  you  any  instructions,  but  must  leave  you  to  deal 
with  the  case  as  j^ou  think  fit.  I  am  not  aware  whether, 
when  the  case  of  pictures  was  delivered  to  you  for  carriage, 
a  declaration  was  made  and  insurance  paid.  This  company 
received  it  only  as  an  ordinary  parcel."  On  the  8th  of  Jan- 
uary, 1872,  declaration  was  delivered  in  Harding  v.  Boxen- 
dale  and  others,  and  on  the  13th  of  January  the  plaintiffs 
forwarded  a  copy  of  it  to  the  defendants'  attorney,  again 
requesting  the  defendants  to  undertake  the  defence  or,  if 
12  Eno.  Rep.  63 
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not,  to  make  any  sugsestion  as  to  the  defence  which  should 
be  raised.  They  added,  ''The  defendants  will  hold  your 
clients  responsible  for  the  damages  which  the  plaintiflE  may 
be  held  entitled  to  recover  as  well  as  for  the  costs  which  the 
defendants  may  incur  to  the  plaintiff  and  to  their  own  soli- 
citor in  defending  the  action."  The  defendants'  attorney 
replied  on  the  16  th  of  January,  declining  to  offer  any  sug- 
gestions as  to  the  defence  of  the  action. 

The  plaintiffs  continued  to  defend  the  action,  although  the^ 
received,  whilst  it  was  still  pending,  an  opinion  from  their 
37]  counsel  *that  the  Carriers  Act  afforded  no  defence,  and 
that  they  would  not  be  successful. 

They  pleaded  the  general  issue,  liberty  being  given  them 
by  a  consent  order  to  raise,  under  this  plea,  the  defence  that 
they  had  received  the  goods  as  mere  forwarding  agents,  and 
also  that  they  were  protected  by  the  Carriers  Act. 

A  part  of  the  expenses  incurred  related  to  special  defences 
set  up  by  them  and  the  remainder  to  the  value  of  the  pic- 
tures. Upon  receiving  notice  of  trial  they  again  communi- 
cated with  the  defendants,  who  however  continued  to  decline 
to  make  any  suggestion  as  to  the  defence.  The  plaintiffs 
having  delivered  tlieir  briefs  were  again  advised  that  the  Car- 
riers Act  afforded  no  defence.  They  wrote  on  the  19th  of 
June,  1872,  to  inform  the  defendants  of  the  unfavorable  opin- 
ion they  had  received,  and  asked  whether  they  should  en- 
deavor to  settle  the  action.  The  defendants'  attorney  replied, 
''I  cannot,  under  the  circumstances  of  the  case,  take  any 
course  implying  assent  on  the  part  of  the  company  to  the 
settlement  oi  the  action,  as  they  are  prepared  to  defend  any 
proceedings  against  them  on  the  question  of  legal  liability." 

The  cause  of  Harding  v.  BaxendaU  and  others  was  tried 
in  November,  1872,  and  resulted  in  a  verdict  for  the  plaintiff 
for  £650.  -The  plaintiffs'  costs  were  taxed  at  £248  13^.  4d., 
which,  with  the  damages,  the  plaintiffs  paid  to  Harding. 
The  plaintiffs'  own  costs  amounted  to  £260  4^.  The  present 
action  was  brought  to  recover  from  the  defendants  £650  and 
the  costs  incurred  by  the  plaintiffs  in  the  defence  of  the  former 
action.  The  defendants  paid  £650  into  court,  and  denied 
liability  as  to  the  costs. 

The  cause  was  tried  at  the  Surrey  Spring  Assizes,  1873,  be- 
fore Cockburn,  C.J.,  when  the  above  facts  were  admitted 
and  a  verdict  entered  for  the  plaintiffs  for  the  amount  of  the 
two  bills  of  costs  in  addition  to  the  £650,  with  leave  to  move 
to  enter  a  verdict  for  the  defendants,  or  to  reduce  the  dam- 
ages to  an  amount  to  be  settled  by  the  master.  A  rule  was 
afterwards  obtaim^d  accordingly. 
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June  13,  1873.  Waikin  Williams^  Q.C.,  and  Murphy^ 
showed  cause.  They  relied  on  Mors  le  Blanch  v.  Wilson  Q 
on  the  ^question  of  the  plaintiffs'  right  to  recover  the  [3o 
costs.  The  plaintiffs  toofc  under  the  circumstances  a  reason- 
able course  m-  defending  the  action.  It  was  true  they  had 
been  advised  that  the  Carriers  Act  was  no  defence,  but  as  they 
knew  the  defendants  intended  to  rely  upon  it  they  were  jus- 
tified in  setting  it  up.  Moreover,  they  were  bound  to  incur 
some  expense  in  having  the  damages  ascertained. 

Day,  Q.C.,  and  W.  O.  Harrison,  supported  the  rule,  and 
contended,  first,  that  the  contracts  between  the  plaintiffs  and 
Harding,  and  between  the  plaintiffs  and  defendants,  being 
entirely  distinct,  the  costs  incurred  in  defending  Harding's 
action  could  not  be  considered  a«  in  any  sense  the  natural 
consequence  of  the  defendants'  breach  of  contract;  and, 
secondly,  that  the  plaintiffs  had  not  taken  a  reasonable 
course  under  the  circumstances. 

Cur.  adv.  vuU. 

June  27.  The  judgment  of  the  court  (Bramwell  ahd 
Cleasby,  BB.),  was  delivered  by 

Cleasby,  B.:  This  was  one  of  those  cases  in  which  a  per- 
son incurs  a  responsibility  in  consequence  of  the  neglect  or 
default  of  another  in  some  dutjr  owing  to  him,  and  a  ques- 
tion of  some  difliculty  arises  in  it  as  to  now  far  he  can  make 
that  other  responsible  for  costs  he  has  incurred  in  defending 
an  action  brought  against  him.  , 

It  appears  that  the  plaintiffs  had  received  from  Harding 
two  pictures  to  be  forwarded  to  Paris.  They  delivered  them 
to  the  defendants,  by  whose  negligence  the  pictures  fell  into 
the  water  and  were  damaged."  A  claim  was  then  made 
against  the  plaintiffs  by  Harding,  and  an  action  brought  bv 
him  against  them.  Now,  in-  the  first  instance,  the  plaintiffs 
could  pbtain  very  little  information  to  guide  them,  either  in 
defending  the  action  or  in  settling  it.  They  could  not  pay 
money  into  court,  for  the  damage  done  by  the  water  to  the 
pictures  was  difficult  to  ascertain  without  a  regular  inquiry 
Dy  persons  competent  to  deal  with  the  matter.  Having  re- 
gard to  the  nature  of  the  claim,  we  certainly  think  they 
could  not  be  expected  either  to  settle  the  claim  before  action 
or  to  pay  money  into  court ;  and  we  think  it  was  the  neces- 
sary consequence  of  the  defendants'  neglect  that  the  plain- 
tiffs should  be  put  to  the  expense  of  ascertaining  in  a  proper 
way  the  amount  of  their  *liability  to  Harding,  m  order  [39 
that  they  might  recover  over  against  the  defendants.     So  far, 

(»)  Law  Rep.,  8  C.  P.,  227. 
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therefore,  as  regards  the  part  of  the  rule  which  asks  that  the 
verdict  should  be  entered  for  the,  defendants,  we  think  it 
should  be  discharged ;  for  clearly  the  plaintiffs  were  entitled 
to  some  costs. 

Then  the  question  arises  whether  this  was  a  case  in  which 
the  plaintiffs  acted  fairly  and  reasonably  in  defending  to  the 
end  the  action  brought  against  them  by  Harding ;  and  in 
considering  this  question  we  think  we  ought  to  abide  by  the 
rule  laid  down,  or  rather,  I  should  say,  acted  upon,  in  Mors 
U  Blanch  v.  Wilson  (*),  according  to  which  a  jury  are  to 
give  such  costs  as  were  reasonably  incurred  by  the  plaintiffs 
m  the  action  brought  against  them,  either  in  defending  the 
action  or  otherwise  ascertaining  the  amount  of  liability.  I 
have  already  called  attention  to  the  nature  of  the  case  ;  I 
will  proceed  to  consider  the  conduct  of  the  present  defen- 
dants in  reference  to  the  claim.  As  soon  as  it  was  made  the 
now  plaintiffs  wrote  to  the  defendants  giving  them  notice, 
and  asking  for  their  advice  and  assistance.  A  lon^  corre- 
spondence ensued,  and  eventually  the  defendants  declined  all 
liability  in  the  matter,  and  left  the  plaintiffs  to  take  their 
own  course.  Still  the  plaintiffs  continue  to  urge  the  defen- 
dants to  do  something,  and  on  the  12th  of  December  write : 
*' A  writ  has  now  been  issued.  Will  you  kindly  inform  us 
whether  you  will  defend  by  your  own  solicitor,  or  if  you 
wish  us  to  do  so  on  your  account?  It  would  be  a  great  mis- 
take to  have  two  actions — one  against  us,  and  then  another 
against  you."  Unfortunately  this  is  what  has  taken  place, 
but  certainly  through  no  fault  of  the  plaintiffs.  The  defen- 
dants continued  to  keep  them  at  arnr  s  length,  and  insisted 
that,  if  necessary,  they  would  avail  themselves  of  the  pro- 
tection of  the  Carriers  Act.  The  result  is,  that  the  plaintiffs 
did  all  they  could  to  prevent  two  sets  of  costs  from  arising ; 
and  it  appears  to  us  that  the  fault  having  been  that  of  the 
company,  th^y  might  fairlv  and  properly  have  taken  on 
themselves  the  defence  of  the  action  brought  bv  Harding. 
Instead  of  doing  so,  they  left  the  plaintiffs  to  make  the  best 
of  the  case  they  could. 

Under  these  circumstances,  the  result  is  that  the  plaintiffs 
40]  are  *entitled  to  recover  from  the  defendants  all  costs  in- 
curred in  having  the  amount  of  th^ir  liability  ascertained, 
and  also  all  costs  attributable  to  the  defense  raised  under  the 
Carriers  Act.  .  They  are  not  entitled  to  the  costs  of  any  de- 
fence peculiar  to  themselves — such  as  that  they  were  mere 
forwarding  agents  and  not  carriers.  It  is  true  that  we  think 
the  defence,  under  the  Carriers  Act,  could  not  be  success- 

(')  Law  Rep.,  8C.  P.,  227. 
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fully  set  up ;  but  still  we  are  of  opinion  that  it  was  quite 
justifiable  on  the  plaintiffs'  part,  not  only  to  have  the  amount 
of  liability  established  by  a  jurv,  but  also  to  put  forward 
the  Carriers  Act  as  a  ground  of  defence,  as  the  defendants 
to  the  last  insisted  upon  it.  We  cannot  deal  with  the  figures, 
but  with  the  guide  we  have  given,  the  parties  ought  to  be 
able  easily  to  settle  the  amount. 

Rvle  discharged. 

From  this  decision  the  defendants  appealed. 

Dgc.  1,  2.  W.  G.  Harrison  {Day,  (J.C,  with  him),  for 
the  defendants,  contended  that  the  costs  incurred  by  the 
plaintiffs  in  Harding  v.  BaxendaU  were  not  the  natural  con- 
sequence of  the  defendants'  act.  The  contracts  between  the 
plaintiffs  and  Harding  and  between  the  plaintiffs  and  defen- 
dants, were  entirely  distinct.     [He  was  stopped.^ 

W.  Williams^  Q.C.  {Murphy,  Q.C.,  witn  him),  for  the 
plaintiffs :  The  plaintiffs  were  bound  to  incur  some  expense 
in  ascertaining  the  real  amount  of  their  liability  to  Harding. 
They  might,  it  is  true,  have  let  judgment  go  by  default ; 
but  havi^  regard  to  the  defendants'  conduct  and  insistence 
that  the  Carriers  Act  was  a  defence,  they  were  not  acting  un- 
reasonably or  improperly  in  defending  the  action.  The  de- 
fendants throughout  appear  to  have  thought  that  the  Carriers 
Act  was  a  defence,  probably  on  the  ground  that  although  a 
declaration  of  value  was  made  no  increased  rate  of  charge 
was  paid:  see,  however,  Behrens  v.  Oreat  Northern  Ry. 
Co.  (*).  The  costs  incurred  were,  therefore,  the  legitimate 
consequence  of  the  defendants'  breach  bi  duty;  and  the 
case  of  Mors  le  Blanch  v.  Wilson  {*)  is  strictly  applicable. 
There,  as  here,  there  were  two  contracts. 

*rQuAiN,  J.:  That  case  -proceeded.  M^on  a,  dictum  ot  [41 
Parke,  B.,  in  Tindal  v.  Beu{*).] 

The  principle  of  the  case  is  a  sound  one  wherever  a  claim 
for  unliquidated  damages  is  preferred  which  requires  inves- 
tigation. He  also  cited  JRolph  v.  Crouch  {*) ;  ugle  v.  Earl 
Yane{^)\  Mayne  on  Damages,  2d  ed.,  by  Lumley  Smith, 
p.  43. 

Lord  Coleridge,  C.J.:  In  this  case  a  claim  is  made 
against  the  defendants  for  the  costs  incurred  by  the  plain- 
tiffs of  an  unsuccessful  defence  offered  by  them  to  an  action 
brought  against  them  by  one  Harding,     it  appears  that'  the 

Elaintiffs  contracted  with  Harding  to  send  two  pictures  for 
im  from  London  to  Paris ;  and  that  afterwards,  by  a  sepa- 

(')  7  IT.  A  N.,  950;  31  L.  J.  (Ex.),  299.         (•»)  Law  Rep.,  8  Ex.,  44. 

(*)  Law  Rej)..  8  C.  P.,  227.  (')  Law  Rep.,  2  Q.  B.,  275;  Law  Rep., 

(»)  11  M.  A  W.,  228,  at  p.  281.  3  Q.  B.,  272. 
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rate  and  independent  contract,  the  defendants  agreed  with 
the  plaintiffs  to  carrjr  the  pictures.  In  the  course  of  the 
transit,  through  the  defendants'  negligence,  the  pictures  fell 
into  the  sea  and  were  damaged.  Harding  thereupon  brought 
an  action  against  the  plaintiffs,  who  took  legal  advice,  and 
were  told,  and  rightly  told,  that  they  had  no  defence.     The 

})laintiffs  communicated  this  fact  to  the  defendants,  and  a 
ong  correspondence  ensued,  the  substance  of  which  was 
that  the  deiendants  said  to  the  plaintiffs,  ''Take  your  own 
course 'in  Harding's  action.  We  will  have  nothing  Uio.do 
with  it.  When  the  time  comes  for  you  to  attack  us  we  shall 
defend  ourselves."  The  plaintiffs,  however,  persisted  in  de- 
fending Harding'  s  action,  and  it  went  to  trial.  The  plaintiffs 
were  defeated,  and  then  commenced  this  action,  in  which 
they  sought  to  recover  from  the  defendants,  not  only  the 
damages  assessed  by  the  jury  as  the  value  of  the  pictures, 
but  also  the  cost  of  their  unsuccessful  defence.  The  defen- 
dants paid  the  damages  for  the  injury  to  the  pictures  into 
court,  and  denied  any  further  liability.  The  Court  of  Ex- 
chequer have  decided  upon  the  authority  of  Mors  le 
Blanch  V.  Wilson  (*)  that  tney  are  liable  to  those  costs,  or, 
at  all  events,  to  so  much  of  them  as  were  incurred  by  the 
plaintiffs  in  ascertaining  the  amount  of  their  liability  to 
Harding,  and  in  relation  to  the  defence  of  the  Carriers  Act. 
42]  I  am  of  opinion  that  this  decision  is  *erroneous.  The 
defence  was  not,,  in  my  judgment,  a  reasonable  defence.  It 
was  without  any  foundation  in  law,  and  there  was  no  au- 
thority fropa  the  defendants,  either  express  or  implied,  to 
set  it  up. 

This,  however,  does  not  dispose  of  the  whole  of  the  plain- 
tiffs' claim.  For  it  may  be  said  "True,  the  defence  was  ill- 
advised  and  unauthorized;  still  the  plaintiffs  were  obliged 
to  do  something  to  ascertain  their  liability,  and  they  at  least 
are  entitled  to  such  an  amount  of  costs  as  they  would  have 
incurred  had  they  allowed  judgment  to  go  by  default,  upon 
a  writ  of  inquiry."  But  I  think  this  contention  fails  also, 
because  it  seems  to  me  that  the  whole  of  the  costs  were  in- 
curred for  the  plaintiffs'  own  benefit,  and  were  not  in  any 
sense  the  natural  and  proximate  result  of  the  defendants' 
breach  of  duty.  The  judgment,  therefore,  must  be  re- 
versed. It  appears  to  have  proceeded  wholly  upon  th«  case 
of  Mors  le  Bumch  v.  Wilson  (*),  which  is  certainly  very  like 
this  case,  and  which,  if  necessary,  should  in  my  opinion  be 
overruled. 
Keating,  J.:    I  am  of  the  same  opinion.     I  think  the 

(')  Law  Rep.,  8  C.  P.,  227. 
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damages  here  sought  to  be  recovered  are  too  remote.  The 
contract  between  Harding  and  the  plaintiffs  is  wholly  sepa- 
rate from  that  between  the  plaintiffs  and  defendants,  and 
any  costs  incurred  by  the  plaintiffs  in  defending  an  action 
by  Harding  on  his  contract  cannot  be  regarded  as  the  natural 
and  proximate  result  of  the  defendants'  breach  of  duty. 
A  different  question  might  have  arisen  supposing  the  defen- 
dants had  req^uested  the  plaintiffs  to  defend,  for  in  that  case 
these  costs  might,  according  to  the  principles  which  govern 
actions  for  money  paid,  and  which  will  be  found  in  the  note 
to  Lampleigh  v.  BrathwaU{^\  have  been  recovered  as 
money  paid  by  the  plaintiffs  for  the  defendants  at  their  re- 
quest. 

If  the  question  here  were  whether  the  defence  was  reason- 
able or  not,  I  must  say  that  I  think  it  was  entirely  unrea- 
sonable. But  this  would  not  dispose  of  the  whole  claim. 
For  it  might  be  asked,  what  were  the  plaintiffs  to  do  ?  It 
has  been  suggested  that  they  should  have  let  judgment  go 
by  default,  but  that  would  touch  the  question  of  amount 
only,  not  of  liability. 

*In  Mors  U  Blanch  v.  Wilson  (')  it  was  left  to  the  jury  [43 
in  a  very  similar  case  to  the  present  to  say  whether  the  plain- 
tiff had  adopted  a  reasonable  course  or  not  in  defending  an 
action  for  damage  brought  against  him.  I  believe  that  in  the 
opinion  of  my  brother  Lush  that  case  is  distinguishable  from 
this  one ;  but  I  feel  great  difficulty  myself  in  seeing  any  dis- 
tinction. I  think,  therefore,  that  in,  the  court  below  Mr. 
Williams  had  a  right  to  rely  upon  that  case  as  authoritative, 
but  I  confess  that  the  decision  does  not  appear  to  me  to  be 
satisfactory.  The  ground  of  my  present  decision  is,  that 
the  costs  claimed  are  not  the  proximate  consequence  of  the 
defendants'  breach  of  duty. 

Lush,  J. :  I  am  of  the  same  opinion  ;  and  my  judgment 
proceeds  upon  the  ground  that  the  costs  claimed  are  not  the 
natural  consequence  of  the  defendants'  breach  of  contract, 
nor  were  they  incurred  at  their  request  or  for  their  benefit. 
There  were  two  separate  contracts ;  one  between  Harding  and 
the  plaintiffs,  and  the  other  between  the  plaintiffs  and  the 
defendants.  The  defendants  knew  of  no  one  but  the  plain- 
tiffs in  the  matter ;  and  it  might  well  have  been  that  the 
plaintiffs  were  liable  to  Harding  on  their  contract,  and  yet 
that  the  defendants  were  not  liable  to  the  plaintiffs  on  theirs, 
or  vice  versa.  Upon  the  action  by  Harding  being  commenced, 
the  plaintiffs  informed  the  defendants,  who,  on  the  16th  of 
December,  replied  that  they  were  jirotected  by  the  Carriers 

(')  1  Sni.  L.  C,  6tli  eil,  at  p.  142.  {^)  Law  Rep.,  8  C.  P.,  227. 
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Act,  and  that  they  would  have  nothing  to  do  with  the  de- 
fence of  the  action.  This  position  they  continued  to  main- 
tain. The  plaintiffs  nevertheless  defended  Harding'  s  action, 
but  without  success,  and  now  claim  their  costs  from  the  de- 
fendants as  well  as  the  damages  (£650)  which  they  had  to 
pay  Harding. 

Now  it  should  be  observed,  that  the  plaintiffs  might  have 
sued  the  defendants  at  once,  when  the  measure  of  the  defen- 
dants' liability  would  have  been  the  injury  to  the  pictures. 
The  defendants'  neglect  was  in  not  carrying  the  goods  safely, 
and  the  plaintiffs,  tnough  themselves  protected  oy  their  con- 
tract with  Harding,  might  still  have  recovered  against  them. 
This,  then,  is  not  as  the  court  below  appear  to  have  thought, 
a  case  '*in  which  a  person  incurs  a  liability  in  consequence 
44]  of  the  neglect  or  default  of  another  in  *8ome  dutv  owing 
to  him."  The  defendants  incurred  no  liability  to  Harding, 
and  their  liabilitv  to  the  plaintiffs  was  quite  apart  from  any 
liability  of  the  plaintiffs  to  Harding.  The  costs  of  defending 
Harding's  action  therefore  cannot  be  said  to  be  the  conse- 
quence of  the  defendants'  default.  The  two  things  have  no 
connection  whatever  with  each  other. 

But  the  court  below  also  place  their  judgment  upon  the 
ground  that  it  was  reasonable  that  the  plaintiffs  should  have 
tne  damages  assessed  in  Harding's  action.  It  may  have  been 
reasonable  for  their  own  benefit ;  but  as  the  defendants  could 
not  be  bound  by  the  assessment,  I  do  not  see  how  it  could 
be  for  theirs. 

Again,  we  have  been  pressed  with  the  difficulty  in  which 
the  plaintiffs  were  placed ;  but  as  to  that  the  difficulty  arises 
from  the  nature  and  magnitude  of  their  business,  and  ought 
not  to  influence  our  decision  upon  the  question  before  us. 
It  remains  to  add  a  few  words  with  regard  to  Mors  le  Blarwh 
V.  Wilson  (*),  upon  which  it  appears  that  the  court  below 
acted.  In  my  opinion  there  is  no  analogy  between  the  two 
cases.  In  that  case  the  amount  of  demuri-age  ascertained  in 
the  first  action  would  necessarily  be  the  measure  of  damaged 
in  the  second ;  and,  moreover,  there  the  jury  expressly  found 
that  the  plaintiff  had  adopted  a  reasonable  course  in  defend- 
ing the  first  action.  I  think,  therefore,  that  our  decision  in 
this  case  is  not  really  in  conflict  with  that  of  the  Court  of 
Common  Pleas. 

QuAiN,  J.:  If  this  were  a  contract  of  indemnity  where, 
although  there  may  be  two  contracts  in  form,  there  is  only 
one  in  substance,  our  decision  might  be  in  favor  of  the  plain- 
tiffs.    In  such  a  case,  a  surety  who  is  called  upon  to  pay  the 

(')  Law  Rep.,  8  C.  P.,  227. 
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debt  due  or  owing  from  the  principal  may  well  be  justified  in 
defending  an  action  at  the  principal's  expense.  The  cases 
which  have  been  referred  to,  with  one  exception,  are  all  cases 
of  indemnitv,  and  really  have  no  application  Jiere.  For  we 
have  to  deal  with  two  separq^te  and  independent  contracts, 
and  it  would,  it  seems  to  me,  be  very  unreasonable  to  hold 
that  the  plaintiffs  should  be  able  to  charge  the  defendants 
against  their  will  and  without  their  sanction  with  the  costs 
of  an  action  brought  upon  a  contract  made  by  the  plaintiffs 
*with  Harding,  to  which  the  defendants  were  no  parties  [45 
and  with  which  they  had  no  concern  whatever. 

This  case,  then,  is  not  one  of  principal  and  surety ;  and, 
the  only  ground  on  which  ihe  plaintiffs  can  recover  these 
costs  is,  tnat  the  costs  are  the  natural  and  reasonable  conse- 
quence of  the  defendants'  breach  of  contract,  and  therefore 
within  the  well-known  rule  laid  down  in  Hadley  v.  Baxen- 
dale (*).  But  I  am  clearly  of  opinion  that  they  cannot  be 
so  considered.  If  the  defendants  had  chosen  to  undertake 
the  defence,  then  no  doubt  an  action  for  money  paid  would 
have  been  maintainable  upon  the  principle  of  the  cases  cited 
in  the  note  to  Lampleigh  v.  Brathwait  (*).  But  the  evidence 
here  is  that,  from  first  to  last  the  defendants  refused  to  have 
anything  to  do  with  Harding's  action. 

With  regard  to  Mors  le  Blanch  v.  Wilson  {^\  that  is,  I 
think,  an  authority  for  the  plaintiffs.  I  am  unable  to  distin- 
guish it  from  this  case.  Tnere,  as  here,  there  were  two  sep- 
arate and  independent  contracts ;  and  I  do  not  think,  with 
deference  to  my  Brother  Lush,  that  the  assessment  of  dam- 
ages against  Mors  le  Blanch  was  conclusive  in  his  action 
against  Wilson.  But  sitting  here  we  are  not  bound  by  that 
case,  which  appears  to  have  proceeded  upon  a  mere  dictum 
of  Parke,  B.,  m  Tindal  v.  Bell{*).  I  agree  with  my  Lord 
and  my  Brother  Keating  in  thinking  it  wrongly  decided. 

Archibald,  J. :  I  am  of  the  same  opinion.  These  costs 
cannot  be  claimed  by  reason  of  the  defendants  having  given 
any  actual  authority  to  incur  them.  Nor  were  the  plaintiffs 
compelled  to  incur  them  by  reason  of  the  defendants'  de- 
fault. In  other  words,  they  were  not  the  natural  and  neces- 
sary consequence  of  that  default.  The  contracts  were  wholly 
independent,  and  the  damages  recovered  against  the  plain- 
tiffs bv  Harding  were  not  of  necessity  the  same  as  those  which 
the  plaintiffs  could  recover  against  the  defendants.  The 
assessment  in  the  first  action  could  not  in  any  shape  be  con- 
clusive against  the  defendants. 

(»)  9  Ex.,  341  ;  22  L.  J.  (Ex.),  179.  (»)  Law  Rop..  8  C.  P.,  227. 

(«)  1  Sm.  L.  C,  6th  ccl,  at  p.  142.  (*)  11  M.  A  W.,  at  p.  281. 
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46]  *With  regard  to  Mors  le  Blanch  v.  Wilson  {'\  I  can- 
not see  any  distinction  between  it  and  the  present  case.  My 
Brother  Lush  has  pointed  out  what  he  considers  to  be  a  distinc- 
tion ;  but  I  cannot  see  why,  in  that  case,  the  damages  assessed 
against  Mors  le  Blanch  furnished  a  conclusive  test  of  those 
which  he  could  recover  against  Wilson.  There,  as  here,  the 
contracts  were  separate  and  independent,  and  Mors  le  Blanch 
might  have  sued  W  ilson  before  he  had  been  sued  himself, 
and  so  have  settled  the  question  of  demurrage,  just  as  here 
the  plaintiffs  might  at  once  have  sued  the  defendants.  If, 
therefore,  it  be  necessary  to  pronounce  an  opinion  as  to  Mors 
le  Blanch  v.  Wilson  (*),  I  should  hold  it  open  to  the  same 
objection  as  the  decision  of  the  court  below  in  this  case. 

Judgment  reversed. 

Attorneys  for  plaintiffs :   Upton^  Johnson  &  Co. 
Attorney  for  defendants :  T.  0.  Church. 

(»)  Law  Rep.,  8  C.  P.,  227. 


In  an  action  by  an  execution  creditor 
affainst  a  high  sneriff  for  the  failure  of 
his  deputy  to  pay  over  money  made  on 
the  execution,  the  deputy  is  present  at 
the  trial  and  examined  as  a  witness, 
but  there  is  a  verdict  and  judgment  for 
the  plaintiff.  In  a  subsequent  action 
by  the  high  sheriff  against  the  deputy 
and  his  sureties  on  their  bond,  with 
condition  to  indemnify  the  high  sheriff 
from  all  loss  and  damages  from  the 
conduct  of  the  deputy  in  said  office,  the 
judgment  against  the  high  sheriff.  In 
the  absence  of  fraud  and  collusion,  is 
conclusive  evidence  of  the  default  of 
the  deputy  against  not  only  the  deputy 
but  also  his  sureties :  Crawford  v. 
Twrk,  24  Grattan  (Va.),  176.  See  also 
Wright  v.  WhUing,  40  Barb. ,  240.  See 
Snvder  v.  Bbtm,  38  Iowa,  329. 

So  a  servant  who  has  notice  of  a  suit 
against  the  master  for  his  acts :  Gfrand 
Trunk  v.  Latham,  63  Maine,  177, 
180.  But  see  Lansing  v.  Sherman,  30 
Mich.,  49. 

A  landlord  is  not  bound  by  a  judg- 
ment in  ejectment  against  his  tenant, 
unless  he  had  notice  of  the  pendency 
of  the  action  and  an  opportunity  to  de- 
fend in  the  name  of  the  tenant :  Chant 
V.  Reynolds,  49  Cal.,  213. 

Nor  is  the  covenantee  bound  wlien 
not  allowed,  after  an  adverse  judgment, 
to  pay  the  costs  and  talie  a  new  trial  as 
provided  by  statute :  Eaton  v.  Lynuin, 
26  Wisconsin,  01. 


A  party  so  notified  is  not  bound  by 
the  judgment  unless  allowed  the  abso- 
lute control  of  the  action  :  SavelaTid  v. 
Green,  36  Wisconsin,  612. 

In  an  action  to  recover  damages  for 
the  breach  of  a  warranty  of  title  of  a 
horse  sold  to  the  plaintiff  by  the  defen- 
dant, proof  that  the  horse  was  taken 
from  the  plaintiff  on  a  writ  of  replevin 
four  months  after  the  sale,  at  the  suit 
of  a  third  person,  together  with  a  tran- 
script of  the  record  of  such  replevin 
suit,  which  shows  that  such  suit  re- 
sulted in  judgment  for  the  plaintiff 
therein,  but  does  not  disclose  ui>on 
what  grounds  the  judgment  was  ob- 
tained, in  the  absence  of  any  proof  that 
such  judgment  depended  at  all  upon 
the  state  of  the  title  at  the  time  of  the 
sale,  will  not  support  a  judgment  for 
the  plaintiff:  Moore  v.  Bosticick,  23 
Michigan,  507. 

An  officer,  by  order  of  A.,  attached 
goods  on  a  writ  in  favor  of  A.;  the 
owner  of  the  goods  sued  the  officer  for 
taking  them  ;  A.  assumed  the  defence 
of  the  suit,  but  verdict  and  jud^^ment 
was  rendered  against  the  officer.  Held, 
in  an  action  by  the  officer  against  A. , 
to  recover  the  amount  of  the  judgment, 
that  A.  was  not  estopped  from  showing 
that  the  verdict  against  the  officer  was 
rendered  on  account  of  his  illegal  con- 
duct subsequent  to  the  attachment,  and 
on  account  of  his  proceeding  on  other 
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vnrits  than  that  of  A. :  Boynton  v.  Mer- 
riU,  111  Mass.,  4. 

One  who  is  notified  of  a  suit  and 
offered  the  condact  of  the  cause  is  lia- 
ble for  the  costs  and  counsel  fees  in 
such  suit,  incurred  in  the  defe^ce: 
Grand  Trunk  v.  Latham^  63  Maine, 
177.     See  5  Eng.  Rep.,  299,  note. 

The  question  as  to  hovt  far  a  surety 
who  has  been  subjected  to  the  payment 
of  costs  of  a  litigation  may  recover  the 
costs  of  his  principal,  is  one  as  to  which 
there  is  some  coniiict. 

The  true  rule  would  seem  to  be  that 
a  surety  or  other  person  who  sues  for 
indemnity  may  recover  the  costs  of  a 
suit  on  default,  because  it  was  the 
principal's  duty,  bypayment,  to  relieve 
him  from  suit :  Hohnea  v.  Weedy  24 
Barb.,  546;  Burge  on  Suretyship  (1st 
ed.),  863  ;  Bkaden  v.  Charles,  7  Bing., 
246;  Boach  v.  Thompson,  Moody  & 
Malkin,  487,  and  see  Msher  v.  FaUows, 
6  Esp.,  171 ;  QiUeU  v.  Bippon,  Moody 
&  Malldn,  406  ;  Wright  v.  WhUing,  40 
Barb.,  240;  WaUace  v.  OUc/irist,  24 
Upper  Canada  C.  P.,  40. 

If  the  surety  or  person  indemnified 
knows  the  claim  to  be  just  and  with- 
out defence  he  has  no  right,  improp- 
erly, to  interpose  a  defence  and  litigate 
the  same.  If  he  does  so  and  fails  in 
the  suit,  he  cannot  recover  of  his  prin- 
cipal the  costs  paid  by  him  :  Holmes  v. 
Weed,  24  Barb.,  546  ;  1  Smith's  Leading 
Cases.  228,  marg.  p. ;  McGlure  v.  Graf- 
ton,  19  Upper  Can.  Com.  PL,  150-5, 
and  numerous  authorities  cited. 

Otherwise  if  he  defend  or  prosecute 
in  good  faith  and  on  probable  grounds : 
Burge  on  Suretyship,  368  (Ist  ed.); 
Ma  parte  Ma/rs^taU,  1  Atkins,  262 ;  1 
Smith's  Leading  Cases,  228,  marg.  p. ; 
Wright  v.  Whiting,  40  Barb.,  240; 
GaMbeek  v.  Boon,  Irish  Rep.,  7  Com. 
Law,  32 ;  Snyder  v.  Beno,  38  Iowa, 
329;   mnOck   v.  Bwrs,  25  Ohio    St. 


Rep.,  82  ;  MeClure  v.  Grafton,  19  Up- 
per Can.  Com.  PL,  150-5,  anfl  numer- 
ous authorities  cited. 

Although  it  has  been  held  the  prin- 
cipal is  not  liable  for  the  costs  of  sup- 
plementary proceedings :  Wright  v. 
ir/tt^in^r,  40Barb.,  236. 

In  an  action  against  a  member  of  an 
association  consisting  of  more  than 
seven  persons,  after  judgment  and  ex- 
ecutipn  unsatisfied  (Laws  1858,  page 
283),  the  costs  of  a  suit  against  the  . 
association  in  the  name  of  its  president 
cannot  be  recovered :  Kingsland  v. 
Braisted,  2  Lansing,  18. 

In  New  York  it  is  provided  by  stat- 
ute (Laws  1868,  p.  506,  §  3, 4  Edm.  St., 
488)  '*  That  any  indorser  or  other  sure- 
ty, and  any  assignee,  executor,  admin- 
istrator, or  other  trustee,  shall  be 
allowed  to  recover  from  his  principal 
or  cestui  que  trust,  all  necessary  and 
reasonable  costs  and  expenses  paid  or 
incurred  by  him  in  good  faith,  as 
surety  or  trustee  in  the  prosecution  or 
defence  in  good  faith  of  any  action  by 
or  against  any  assignee,  executor,  ad- 
ministrator or  other  trustee  as  such." 
It  wiU  be  seen  that  the  word  "surety" 
is  omitted  in  the  last  clause  of  the 
last  sentence.  The  omission,  however, 
would  not  seem  to  affect  the  meaning 
or  construction  of  the  statute. 

An  agent  for  the  collection  of  nego- 
tiable paper  who  fails  to  take  the  nec- 
essary steps  to  charge  the  indorsers 
thereof,  is  not  liable  to  the  owner  for 
the  costs  of  an  unsuccessful  suit  by  the 
latter  against  the  indorsers,  unless  by 
some  misrepresentation  or  other  act, 
he  induced  the  bringing  of  such  suit : 
AyravU  v.  Padfie  Bank,  1  Abb.  Prac., 
N.  S.,  381. 

See  S.  C.  on  second  trial,  6  Rob.,  337, 
aflirmed47N.  Y.,  570. 

See  also  Pinkerton  v.  Sargent,  112 
Mass.,  110. 
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[Law  Reports,  10  Exchequer,  47.] 
Jan.  23, 1875. 

47]   ** Armstrong  v.  The  Lancashire  and  Yorkshire 
Railway  Company. 

Negligent — CoUiaion  between  RaUway  Carriageg — IdenHfieaUon  of  Peuaenger  with  his 
Driver — Jaiftt  Wroriffdoers. 

The  pkintiif,  ODe  of  the  travelling  inspectors  of  the  carriage  and  wagon  depart- 
ment of  the  L.  and  N.  W.  Railway  Company,  was  travelling  under  a  pass  from  them, 
in  one  of  their  carriages,  on  a  journey  from  Leeds  to  Manchester.  Near  C.  Station, 
and  on  the  line  of  the  defendants,  over  which  the  L.  and  N.  W.  Railway  had  running 
powers,  the  train  in  which  the  plaintiif  was  travelling  came  into  collision  with  a  num- 
Der  of  loaded  wagons  which  were  being  shunted  from  a  siding  by  the  defendants,  and 
he  was  injured.  There  was  evidence  of  negligence  on  the  part  of  the  driver  of  the 
plaintiff's  train  in  travelling  at  too  great  a  speed,  so  as  to  be  unable  to  stop  when  he 
came  in  sight  of  the  danger  signal,  which  had  been  hoisted  by  the  defendants. 

The  jury  found  that  the  accident  was  caused  by  the  joint  negligence  of  the  defen- 
dants and  the  L.  and  N.  W.  Railway  Company : 

Held,  approving  of  the  decision  in  Thorogocd  v.  Bryan  (8  C.  B.,  11 6), -that  the  plain- 
tiff was  so  far  identified  with  the  L.  and  N.  W.  Railway  Company  that  he  could 
not  recover  : 

SembU,  that  the  evidence  did  not  support  the  finding  of  the  jury  with  regard  to 
the  defendants,  but  showed  that  the  L.  and  N.  W.  Railway  were  solely  responsible 
for  the  accident 

Declaration  that  plaintiff  was  lawfully  travelling  in  a 
train  of  carriages  drawn  by  a  locomotive  engine  lawfully 
48]  being  and  ^running  on  a  railway  of  the  defendants,  and 
the  defendants  so  negligently  conducted  themselves  in  the 
control  and  nianageint?nt  of  their  railway,  and  in  keeping  the 
same  in  proper  order  and  condition,  that  the  train  of  car- 
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riages  in  which  the  plaintiff  was  then  travelling  ran  into  and. 
came  into  collision  with  a  train  of  wagons  and  trucks  of  the 
defendants  then  standing  and  being  on  the  railway,  whereby 
the  plaintiff  was  injured,  &c. 

Plea :  not  guilty.     Joinder  of  issue. 

At  the  trial  before  Archibald,  J.,  at  the  Manchester  Sum- 
mer Assizes,  1874,  it  was  proved  that  the  plaintiff,  one  of  the 
travelling  inspectors  of  the  carriage  and  wagon  department 
of  the  Ix)ndon  and  North  Western  Railway  Company,  was 
in  August,  1873,  travelling  under  a  pass  from  them  in  one  of 
their  trains  from  Leeds  to  Manchester.     This  train  had  to 

Sass  Clayton  Bridge  Station,  which  is  on  a  branch  of  the 
efendants'  railway,  over  which  branch  the  London  and 
North  Western  have  running  powers.  Upon  arriving  at  the 
station  the  train  ran  against  some  coal  wagons  which  were 
being  shunted  from  a  siding  by  the  defendants,  and  the  plain- 
tiff was  seriously  injured.  There  was  evidence  that  the  col- 
lision was  owing  to  the  driver  of  the*  train  approaching 
Clayton  Bridge  distant-signal,  on  a  hazy  day  and  when  the 
rails  were  slippery,  at  so  high  a  speed  that  he  was  unable  to 
stop  when  he  came  in  sight  of  the  distant-signal,  which  had 
been  placed  at  danger  by  the  defendants.  He  stated,  how- 
ever, that  owing  to  the  weather  being  hazy  he  was  unable  to 
see  the  signal  until  it  was  too  late.  The  jury  found  that  the 
collision  was  caused  by  the  joint  negligence  of  the  London 
and  North  Western  Company  and  of  the  defendants,  and 
assessed  the  damages  at  £400.  The  learned  judge  directed 
a  verdict  for  the  defendants,  with  leave  for  tne  plsrintiff  to 
move. 

A  rule  having  been  obtained  accordingly,  to  enter  the  ver- 
dict for  the  plaintiff,  upon  the  ground  that  upon  the  facts  as 
proved  and  found  by  the  jury,  the  judge  was  wrong  in  direct- 
mg  the  verdict  to  be  entered  for  the  defendants, 

jHerschell^  Q. C. ,  and  Crompton  showed  cause :  The  learned 
judge  was  right  in  directing  the  verdict  to  be  entered  for  the 
defendants.  Thorogood  v.  Bryan  (')  is  in  point.  There  the 
plaintiff,  a  ^passenger  bj^  an  omnibus,  was  run  over  by  [49 
a  second  omnibus,  of  which  the  defendant  was  owner,  and  it 
was  held  that  if  the  jury  thought  that  want  of  care  in  the 
driver  of  the  plaintiff's  omnibus  conduced  to  the  accident, 
their  verdict  must  be  for  the  defendant,  for  the  plaintiff  must 
be  taken  to  be  identified  with  the  driver  of  the  omnibus  in 
which  he  was  passenger ;  and  in  the  previous  case  of  Bridge 
V.  Grand  Junction  Ry,  Co.  (•)  the  Court  of  Exchequer  appear 
to  have  held  a  similar  opinion*  in  a  case  where  a  collision 

0)  8  C.  B.,  116 ;   18  L.  J.  (C.P.),  8S6.  (»)  8  M.  <fe  W.,  244. 
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had  taken  place  between  two  railway  trains.  Thorogood  v. 
Bryan  (*)  has  never  been  overruled.  It  is  true  that  in  Tlie 
Milan  i^\  a  proceeding  by  the  owner  of  cargo  in  a  brig 
against  a  steamer  with  which  the  brig  came  into  collision, 
I>r.  Lushington  declined  to  be  bound  by  Thorogood  v.  Bry- 
an ('),  and  said  that  he  disapproved  of  it.  But  the  learned 
judge  practically  followed  tne  decision,  for,  considering  that 
both  ships  were  in  fault,  he  directed  the  steamer  to  pay  ac- 
cording to  Admiralty  practice,  half  the  damage  to  the  plain- 
tiff, and  thereby  he  identified  the  owner  of  the  cargo  with  the 
owner  of  the  ship  in  which  it  was  carried.  At  common  law 
the  passenger  is  identified  with  the  carrier.  In  The  Milan  (*) 
the  owner  of  the  cargo  is  identified  with  the  shipowner. 
Thorogood  v.  Bryan  (*)  is  also  criticised  in  the  note  to  Ashby 
V.  WhUe  (•).  But  a  mere  opinion  ought  not  to  avail  against 
a  decision  which  has  always  been  followed. 

[Bramwell,  B.:  There  might  be  a  case  in  which  a  i)erson 
was  unable  to  get  otlt  of  the  way  of  two  omnibuses  owing  to 
the  misconduct  of  the  drivers.  He  might  sue  either,  but  I 
think  he  would  have  to  allege  that  the  accident  was  caused 
by  the  negligence  of  the  defendant  and  the  driver  of  another 
omnibus.] 

In  Waite  v.  North  Eastern  By.  Co.  (*),  where  a  child  was 
injured  partly  by  the  negligence  of  its  grandmother,  in  whose 
care  it  was,  and  partly  by  the  negligence  of  the  company, 
Williams,  J.,  expresses  his  opinion  that  there  was  an  identi- 
fication between  the  child  and  the  person  in  charge  of  it, 
and  evidently  treats  Thorogood  v.  Bryan  (')  as  settled  law. 
50]  Secondly,  the  finding  of  the  jury  *is  not  consistent  with 
the  facts  proved  at  the  tnal.  Admitting  that  the  defendants 
might  be  liable  to  the  plaintiff  for  some  misfeasance  on  their 
part,  they  cannot  be  liable  for  a  mere  non-feasance  in  leav- 
ing some  wagons  on  their  line,  which  would  have  caused  no 
harm,  but  fqr  the  carelessness  of  the  London  and  North 
Western  train  in  not  observing  the  danger  signal.  If  there 
had  been  due  care  on  the  part  of  the  London  and  North 
Westeni  the  accident  would  never  have  happened.  The  jury 
say  that  the  defendants  were  guilty  of  negligence,  but  they 
merely  gave  an  opportunity  to  some  one  else  to  be  negligent. 
[They  also  referred  to  Dames  v.  Mann  (*) ;  Righy  v.  Meixh 
itt  C) ;  Wright  v.  Midland  By.  Co.  Q] 

Pope^  Q.C.,  and  G.  B.  Hughes,  in  support  of  the  rule: 
The  plaintiff  is  entitled  to  the  verdict.    In  the  first  place, 

(')  8  C.  B.,  116 ;  18  L.  J.  (C.P.),  836.  (*)  E.  B.  A  E..  719 ;  28  L.  J.  (Q.B.X  268. 

(2)  Lush.  Adm.,  888;  81  L.  J.  (P.  M.  A  (»)  10  M.  &  W.,  646. 

A.),  105.  («)  6  Ex.,  240;   19  L.  J.  (Ex.).  291. 

(»)  1  Sm.  L.  C,  at  p.  266,  6th  ed.  (')  Law  Rep.,  8  Ex.,  137. 
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TTiorogood  v.  Bryan  Q),  assuming  it.  to  be  rightly  decided,  is 
distinguishable.  There  there  was  contributory  negligence 
on  the  part  of  the  plaintiff  himself  in  getting  out  of  the  om- 
nibus in  the  middle  of  the  road,  instead  of  at  the  curb.  But 
the  soundness  of  the  decision  has  always  been  questioned. 
The  statement  that  the  passenger  is  ''identified^'  with  the 
driver  is  surely  inaccurate.  Where  is  this  identification  to 
stop  ?  Why  majrnot  the  passenger  be  liable  in  an  action  for 
the  driver's  negligence  ? 

[Pollock,  B.:  The  identification  does  not  involve  any 
volition  on  the  part  of  the  passenger.  It  merely  means  that 
he  has  equal  rights  with  the  driver.] 

Besides  the  doubts  expressed  by  Dr.  Lushington  in  The 
Milan  {*),  and  by  the  editors  of  Smith's  Leading  Cases  in 
As7iby  V.  White  (^\  Williams,  J.,  in  Tuff  v.  War7nan{% 
speaks  of  the  case  as  having  been  criticised,  and  the  fact  is 
also  mentioned  in  Msmley  Smith  on  Master  and  Servant,  3d 
ed.,  p.  281.  In  America,  it  appears  from  Shearman  &  Red- 
field  on  Negligence,  2d  ed.,  p.  53,  s.  46,  to  be  held  that' 
where  the  negligence  of  any  other  person  is  imputed  to  the 
plaintiff,  it  must  appear  that  such  person  was  the  plaintiff's 
agent  in  the  transaction,  and  either  that  he  was  under  the 
plaintiff's- *control,  or  that  he  controlled  the  plaintiff's  [51 
personal  conduct:  and  the  cases  of  Baton  v.  Boston  and 
Lowell  Ry.  Co.  (*),  and  Webster  v.  Hudson  River  Ry.  Co,  (*), 
are  referred  to,  which  fully  support  the  proposition.  Where 
the  driver  is  the  plaintiff's  servant  or  agent,  there  may  be  no 
remedy.  But  in  the  case  of  a  railway  train,  omnibus,  or 
public  conveyance,  the  passenger  has  no  voice  in  the  selec- 
tion of  the  driver. 

Bramwell,  B.:  I  think  this  rute  must  be  discharged. 
It  is  impossible  to  distinguish  the  case  from  Thorogood  v. 
Bryan  ( ),  except  in  one  particular,  which  is  in  the  defen- 
dants' favor.  It  must  not  be  supposed,  so  far  as  my  opinion 
is  of  any  value,  that  I  am  at  all  dissatisfied  with  Thorogood  v. 
Bryan  (*).  Mr.  Pope  admits  that  if  his  contention  is  right, 
the  owner  of  a  bale  of  goods  carried  by  the  defendants,  and 
damaged  by  an  accident  similar  to  this  would  be  entitled  to 
maintain  an  action,  also  that  if  a  carriage  had  been  lent  by 
the  owner,  and  injured  by  the  joint  negligence  of  the  driver 
and  a  third  person,  the  owner  could  sue  such  person  for  the 
damage.     It  seems  to  me  tliat  these  are  startling  propo- 

O  8  0.  B.,  116;  18  L.  J.  (C.P.),  336.  0)  2  C.  B.  (N.S.).  at  p.  750;  26  L.  J. 

(*)  Lush.  Adm.,  388;  31  L.  J.  (P.  M  <fe  (C.P.),  266. 

A.),  105.  («)  11  Allen  Rep.,  500. 

(»)  1  Sm.  L.  C,  at  p.  266,  6th  ed.  («)  38  New  York  Rep.,  260. 
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sitions.  Then  there  is  another  difficulty.  If  this  action  is 
maintainable,  in  what  sense  are  the  defendants  joint  wrong- 
doers with  the  London  and  North  Western  Company?  Can 
there  be  a  joint  liability  with  regard  to  the  negligence,  or 
breach  of  duty  to  the  plaintiflf,  and  no  joint  liability  with 
regard  to  the  contract  under  which  he  was  carried  as  pas- 
senger ?  Could  another  action  be  maintained  by  the  plaintiflf 
against  the  London  and  North  Western  Company  ?  Suppose 
the  plaintiflf  had  been  merely  an  ordinary  passenger,  could 
he  first  of  all  maintain  an  action. against  the  London  and 
North  Western  Company,  which  carried  him,  for  breach  of 
contract,  and  then  another  action  against  the  Lancashire  and 
Yorkshire  Company,  by  whose  negligence  the  coal  wagons 
were  left  on  the  line  ?  These  are  questions  worthy  of  con- 
sideration. But  in  the  present  case  there  seems  to  be  good 
reason  why  the  rule  in  Thorogood  v.  Bryan  (')  should  ap- 
ply. The  plaintiflf  cannot  maintain  an  action  against  the 
52]  London  and  North  ^Western  Company,  because  he  was 
their  servant,  and  yet  it  is  said  that  he  may  maintain  an  ac- 
tion against  another  company  who  only  contributed  to  the 
mischief,  and  were  certainly  not  the  proximate  cause  of  it. 
It  must  follow,  therefore,  that  while  the  servant  of  a  railway 
company,  in  case  of  a  collision,  may  sue  what  I  may  call  the 
opposing  company,  he  cannot  sue  the  company  who  are  the 
proximate  cause  of  his  injury.  But  I  am  prepared  to  de- 
cide this  case  on  the  authority  of  Thorogood  v.  Bryan  (*^, 
which  has  never  been  overruled.  As  I  have  said,  I  think  it 
is  distinguishable  f rom^  this  case  in  a  point  favorable  to  the 
defendants.  And  I  think  that  upon  this  rule  the  defendants 
may  avail  themselves  of  the  evidence  at  the  trial,  without 
being  concluded  by  the  finding,  and  although  they  have  no 
cross  rule.  In  assenting  to  the  leave  to  move,  the  counsel 
for  the  defendant  does  not  adopt  the  proceedings  except  so 
far  as  there  is  evidence  to  support  them.  The  question 
whether  there  was  evidence  of  negligence  by  the  deiendants 
must  be  considered  to  have  been  left  open,  and  I  think  it 
might  be  put  in  this  way :  The  defendants  were  possibly 
guilty  of  negligence,  but  was  it  negligence  the  consequences 
of  which  might  have  been  avoided  with  reasonable  care  ?  It 
seems  to  me  that  upon  the  evidence  the  defendants  might 
have  brought  an  action  for  any  damage  sustained  by  their 
carriages  against  the  London  and  North  Western  Company, 
and  JDavies  v.  Mann  (')  would  be  an  authority  in  favor  of 
the  action. 

0)  8  C.  B.,  115;  18  L.  J.  (C.P.),  336.  (»)  10  M.  <b  W.,  546. 
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Pollock,  B.  :  I  also  think  the  rule  ought  to  be  discharged. 
It  is  Bufflcient  to  say  that  the  case  is  not  distinguishable  fiom 
ThoTogood  v.  Bryan  (*),  though  it  must  not  be  supposed 
that  1  am  dissatisfied  with  that  decision.  The  only  dimculty 
in  it  arises  from  the  use  of  the  word  "identified"  in  the 
judgment.  If  it  is  to  be  taken  that  by  the  word  ' '  identified ' ' 
18  meant  that  the  plaintiff,  by  some  conduct  of  his  own,  as 
by  selecting  the  omnibus  in  which  he  was  travelling,  has 
acted  so  as  to  make  the  driver  his  agent,  this  would  sound 
like  a  strange  proposition,  which  could  not  be  entirely  sus- 
tained. But  wnat  I  understand  it  to  mean  is,  that  the  plain- 
tiff, for  the  purpose  of  the  action,  must  be  taken  to  be  in  the 
same  position  as  the  owner  of  the  omnibus  or  his  driver. 
This  is  *illustrated  by  the  case  of  Waite  v.  North  Eastern  [53 
Ry,  Co.  (*),  where  it  was  held  that  a  child,  with  regard  to 
contributory  negligence,  was  identified  with  its  grandmother 
who  accompanied  it,  though  it  was  impossible  to  say  that 
there  was  any  selection  of  the  companion,  or  any  act  of  voli- 
tion on  the  part  of  the  child.  Then,  if  the  rule  laid  down 
by  Parke,  B.,  in  Bridge  v.  Or  and  Junction  By.  Co.  ('), 
**that  although  there  may  have  been  negligence  on  the  part 
of  the  plaintiff,  yet  unless  he  might,  by  the  exercise  of  ordi- 
nary care  have  avoided  the  consequences  of  the  defendants' 
negligence,  he  is  entitled  to  recover,"  be  adhered  to,  it  does 
not  seem  to  me  that  there  is  any  very  great  hardship  on  the 
plaintiff.  He  is  in  the  same  position  as  if  he  had  oeen  the 
animal  injured  in  Davies  v.  Mann  {*).  He  is  entitled,  not- 
withstanding the  negligence  of  the  driver  of  his  own  train,  to 
recover  against  the  defendants  if  they  have  been  guilty  of 
any  such  negligence  as  was  proved  in  Davies  v.  Mann  (*). 
It  may  be  said,  whj^  should  he  not  have  a  right  of  action 
against  both  companies  ?  The  answer  is,  he  may  have  such 
an  action  against  two  tortfeasors,  but  there  is  no  hardship  in 
saying  that  if  two  independent  persons  are  in  a  position 
somewhat  hostile  to  each  other,  then  the  right  to  maintain  a 
separate  action  against  one  may  be  an  answer  to  an  action 
brought  against  the  other,  for  the  plaintiff  has  to  show  that 
the  negligence  of  the  person  whom  he  sues  is  the  proximate 
cause  of  the  accident. 

jRzUe  discharged. 

Attorneys  for  plaintiff :  W.  A.  Sblcombe^/or  T.  E.  Jones^ 
Manchester. 

Attorneys  for  defendants :  Clarke^  WoodcocTc  &  Ryland^ 
for  T.  A.  &  J.  Orundy  &  Co,y  Manchester. 

(»)  8  C.  B.,  116 ;  18  L.  J.  (C.P.).  886.  (»)  8  M.  <k  W.,  244,  at  p.  248. 

(«)  E.  B.,  A  E.  719 ;  28  L.  J.  (Q.B.),  268.        (*)  10  M.  <k  W.,  646. 
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It  has  been  held  in  the  case  of  a  pas- 
senger hy  a  stage  coach  the  negligence 
of  the  driver  must  be  regarded  as  the 
negligence  of  a  passenger;  the  driver 
represents  the  passenger  who  cannot 
recover  if  his  negligence  contributed  to 
the  injury.  There  is  a  difference  in 
the  methods  of  propulsion  between  a 
stage  coach  and  a  railway  train  which 
renders  a  different  rule  applicable  : 
Brown  v.  2f.  Y.  Cent.  JB.  JR.,  82  N.  Y., 
003-3. 

It  must  be  conceded  that  it  is  difficult 
to  discover  a  reason  for  the  difference. 
As  on  a  charge  at  the  circuit  to  the 
effect  above  stated  the  jury  found  the 
driver  of  the  coach  to  have  been  free 
from  negligence,  and  the  case  was 
affirmed  in  the  Court  of  Appeals,  the 
rule  laid  down  at  the  circuit  being 
more  favorable  than  the  defendant  had 
a  right  to  require,  what  was  said  upon 
this  question  was  obiter.  The  later 
cases  hold  that  a  passenger  by  a  public 
conveyance  may  recover  for  injuries 
negligently  inflicted  by  a  third  person, 
though  the  carrier  with  whom  he  was 
riding  was  also  guilty  of  negligence : 
Barrett  v.  Third  Avenue,  etc. ,  ^  N.  Y., 
628;  Spooner  v.  Brooklyn,  etc.,  54 
N.  Y.,  230;  Webster  v.  Hudson  Eioer 
i?.  12.,  38  N.  Y.,  262  ;  Sherman  &  Redf. 
on  Neg.,  §  46,  note  4;  Wharton  on 
Neg.,  §  395 ;  Arctic,  etc.,  v.  Atistin,  6 
N.  Y.  Supreme  Court  Rep.,  66,  3  Hun, 
195 ;  Knapp  v.  Bagg,  18  How.  Prac, 
165 ;  Bennett  v.  New  Jersey,  etc.,  86 
New  Jersey  Law,  225. 

See  also  Thomas  v.  Rhyneg,  etc., 
L.  R.,  6  Q.  B.,  226,  affirmed  in  Exch. 
Ch.,  L.  R.,  6  Q.  B.,  268;  TyrreU  v. 
Eastern,  etc.,\\\  Mass.,  546  ;  Eaton  v. 
Boston,  etc.,  11  Allen,  500;  StUes  v. 
Gm'sey,  71  Penn.  St.  Rep.,  439. 

Th©  cases  of  Mooney  v.  Hudson 
Biver,  etc.,  5  Rob.,  548;  Spooner  v. 
Brooklyn,  etc.,  86  Barb.,  217;  Thoro- 
good  V.  Bryan,  8  M.  G.  $  S.,  1^5  ;  Cat- 
lin  V.  Hills,  Id.,  123,  cited  2  Greepleaf's 
Evidence,  §  232  a,  are  clearly  not  sound 
law. 

One  riding  with  another  has  been 
held  responsible  for  the  negligence  of 
the  driver  in  Iowa :  Payne  v.  C.  R., 
etc.,  39  Iowa,  523. 

A  passenger  by  railroad  is  not  so 
identified  with  the  proprietors  of  the 
train  conveying  him,  or  their  servants, 
as  to  be  responsible  for  negligence  on 


their  part.  He  may  therefore  recover 
against  the  proprietors  of  another  train 
for  damages  from  a  collision  through 
their  negligence,  though  there  was  such 
i^egligence  in  the  management  of  the 
train  conveying  him  as  would  have  de- 
feated an  action  iij  its  owners  :  Cfiap- 
man  y.New  Haven,  etc.,  19  N.  Y.,  841 ; 
Webster  v.  Hudson  Biver  iJ.  i2.,  38 
N.  Y.,  260;  Colegrove  v.  New  Haven, 
e^c,  20N.  Y.,492. 

The  concurring  negligence  of  the 
defendant  and  the  person  by  whom  the 
plaintiff  wad  being  carried  gratuitously, 
will  not  prevent  a  recovery.  Where 
plaintiff  was  riding  gratuitously  in  A.'s 
carriage,  and  A.  was  driving  at  the 
time,  and  by  a  collision  with  defen- 
dant's wagon,  driven  by  defendant's 
servant,  plaintiff-  was  thrown  out  and 
injured ;  Held,  that  the  fact  that  the 
injury  was  caused  by  the  joint  negli- 
gence of  A.  and  defendant's  servant, 
would  be  no  defence  :  MetcalfY.  Baker, 
34  N.  Y.  Superior  Court  Rep.,  10;  11 
Abb.  Prac,  N.  S.,  431,  affirmed  by 
Commission  of  Appeals,  May  29,  1874, 
57  N.  Y.,  662 ;  Robinson  v.  N.  T.,  etc., 
65  Barb.,  146,  154 ;  Sheridan  v.  Brook- 
lyn, etc.,  36  N.  Y.  Rep.,  89. 

A  switch  tender  employed  by  a  rail- 
road company  on  a  portion  of  its  track, 
upon  which  it  permits  another  com- 
pany to  run  trains,  is  not  a  servant  of 
the  latter  ;  and  an  engineer  of  the  lat- 
ter, injured  by  the  negligence  of  such 
>  switch  tender,  may  maintain  an  action 
against  the  switch  tender's  employer  : 
SmUh  V.  N  T.,  etc.,  19  N.  Y.,  127; 
McElroy  v.  Nashua,  etc.,  4  Cushing, 
400. 

It  has  been  held  that  in  case  of  a 
collision  between  a  steamboat  and  a 
rowboat,  where  none  of  the  persons  in 
the  latter  stand  in  the  light  of  either 
employer  or  employed  to  the  other, 
each  one  is  chargeable  with  negligence 
of  his  comrades  as  well  as  his  own. 
Beck  V.  East  River,  etc.,  6  Rob.,  82; 
but  this  case  may  be  doubted  where 
the  injured  person  himself  in  no  way 
contributed  to  the  injury  :  Arctic,  etc, 
V.  Austin,  6  N.  Y.  Supreme  Court  Rep., 
63,  3  Hun,  195. 

In  McCatl  v.  N  T.  Cent.  R.  R.,  U 
N.  Y.,  642,  the  injured  party  was  held 
to  be  chargeable  with  negligence  of 
his  own  driver. 

Though  [the  carrier  with  whom  the 
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ploiiitiff  waa  riding  was  guilty  of  neg-  ter  were  free  from  ne^igence  :  Wright 
ligence  he  cannot  recover  of  another  v.  Midland^  etc.,  5  Eng.  Rep.,  883; 
carrier  inflicting  the  injury  if  the  lat-    Wharton  on  Neg.,  §  896. 


[Law  Reports,  10  Exchequer,  54.] 
Jan.  29,  1876. 

*Hemming  V.  Batchelor.  [54 

Prctetiee — DecUh  of  Plaintiff  after  Nonsuit — AhaUmenl  of  Action — Right  of  Defendant 
to  enter  Jvdgment  nunc  pro  tunc — Common  Law  Procedure  Act,  1852  (15  dt  16  Vict, 
c.  76),  9.  n^^Rule  56  of  Hilary  TeAn,  1868. 

In  an  action  asainBt  the  defendant  for  negligently  allowing  an  area  to  remain  open 
in  a  highway,  whereby  the  plaintifif  (an  infant,  samg  by  next  friend),  was  injured, 
the  case  was  tried  after  term,  and  a  nonsuit  directed,  on  the  ground  that  there  was 
no  evidence  of  negligence ;  the  judge  staying  execution  to  enable  the  plaintiff  to  move 
to  set  aside  the  nonsuit.  During  the  vacation  the  plaintiff  died.  In  the  following  term, 
the  plaintiff's  next  friend  obtained  a  rule  nixi  to  set  aside  the  nonsuit,  on  the  ground 
that  there  was  evidence  of  negligence,  and  the  defendant  a  rule  nisi  to  tax  his  costs, 
or  why  the  court  should  not  allow  judj^ent  to  be  signed  for  him  nunc  pro  tune  ; 

Held,  that  the  action  having  abated  hy  the  plaintiff's  death,  a  motion  to  set  aside 
the  nonsuit  could  not  be  entertained.  As  however  the  judge  by  staying  execution 
had  Intimated  that  he  regarded  the  question  as  to  the  defendant's  liability  a  doubtful 
one,  judgment  nunc  pro  tunc  ought  not  to  be  entered  for  the  defendant  The  defen- 
dant's r^e  must  be  disharged,  without  costs,  and  the  plaintiff's  rule  allowed  to  drop. 

Declaration  by  plaintiff  (an  infant,  suing  by  next  friend) 
against  the  defendant,  for  negligently  allowing  an  area  or 
cellar  in  his  possession,  under  a  highway,  to  be  open, 
whereby  the  plaintiff  fell  in  and  was  injured. 

Plea,  not  guiltv.     Joinder  of  issue. 

At  the  trial  before  Pollock,  B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1874,  the  learned  judge  expressed  his 
opinion  that  there  was  no  evidence  of  negligence  for  the 
jury,  and  (the  defendant  having  refused  to  consent  to  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict 
in  his  favor),  he  nonsuited  the  plaintiff,  but  stayed  execu- 
tion till  the  fifth  day  of  Michaelmas  Term,  to  enable  the 
plaintiff  to  move  to  set  aside  the  nonsuit,  or  for  a  new  trial. 

In  the  Long  Vacation  the  plaintiff  died.  In  Michaelmas 
Term,  application  was  made  for  a  rule  for  the  defendant  to 
show  cause  why  the  nonsuit  should  not  be  set  aside  or  a  new 
trial  had.  The  court  refused  to  grant  any  rule ;  but  said 
that  if  it  should  become  necessary  to  move  to  set  aside  the 
nonsuit  from  the  defendant  proceeding  to  tax  his  costs  as 
against  the  plaintiffs  next  fnend,  they  would  hear  the  mo- 
tion, aq  if  it  were  made  on  the  first  occasion.  *At  the  [55 
end  of  term,  the  defendant  gave  notice  of  taxation  of  his 
costs  of  the  nonsuit.  The  master  declined  to  tax  without  a 
judge's  order,  and  such  an  order  was  refused  by  Pollock,  B. 
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The  defendant  then  obtained  a  rule  for  the  plaintiff  to  show 
cause  why  the  master  should  not  tax  the  defendant's  costs, 
or  why  the  court  should  not  allow  judgment  for  the  defen- 
dant to  be  signed  nunc  pro  tunc,  and  tiie  plaintiff  obtained 
a  rule  nisi  to  set  aside  the  nonsuit,  on  thejeround  that  there 
was  evidence  of  negligence  for  the  jury.  The  two  rules  were 
argued  together. 

Mclntyre,  Q.C.,  and  Reid,  now  showed  cause  against  the 
plaintiffs  rule,  and  argued,  first,  that  there  was  not  sufficient 
evidence  of  negligence  on  the  part  of  the  defendant.  [It  is 
unnecessary  to  refer  to  this  payt  of  the  argument.]  Sec- 
ondly, assuming  that  there  was  sufficient  evidence,  the  action, 
being  for  an  injury  aflfecting  the  plaintiff  personally,  abated 
by  his  death,  and  the  right  given  by  the  Common  liiw  Pro- 
cedure Act,  1852,  to  the  representative  of  a  deceased  plain- 
tiff to  enter  a  suggestion  and  continue  the  action,  only  applies 
to  cases  where  the  action  would,  before  the  statute,  have 
survived :  Flinn  v.  Perkins  {').  It  is  true  that  this  is  not  a 
motion  to  enter  a  suggestion,  as  in  that  case,  but  it  is  a  mo- 
tion for  a  new  trial  with  the  object  of  continuing  the  action ; 
and  the  same  reasoning  applies.  Even  if  such  a  motion 
could  be  made,  the  next  friend  is  not  the  personal  represent- 
ative of  the  infant.  It  is  true  that  in  Freeman  v.  JiosherC), 
where  there  was  a  verdict  for  the  plaintiff  with  leave  for  the 
defend^t  to  move  to  enter  a  verdict,  and  the  defendant 
died  after  the  trial  and  before  the  next  term,  a  motion  to 
enter  the  verdict  was  allowed  to  be  made,  without  putting 
the  executors  of  the  defendant  on  the  record  or  making  them 
parties  to  the  rule,  but  that  must  have  been  on  the  ground 
that  the  leave  reserved  was  equivalent  to  a  consent  that  the 
action  should  survive.  Again,  the  plaintlflf  was  here  non- 
suited at  the  trial,  and  judgment  would  have  been  signed  by 
the  defendant,  but  for  the  stay  of  execution.  The  delay 
was,  therefore,  the  act  of  the  court,  and  judgment  ought  to 
be  entered  for  the  defendant  nunc  pro  tunc^  according  to 
rule  66  of  Hilary  Term,  1853. 

Cole,  Q.C.,  and  Cowie,  in  support  of  this  rule. 
56]    *[The  Court  intimated  that  they  would  hear  the 
argument  on  both  rules  before  giving  judgment.] 

Sect.  139  of  the  Common  Law  Procedure  Act,  1852,  which 
enacts  that  the  death  of  either  party  between  the  verdict 
and  the  judgment  shall  not  hereafter  be  alleged  for  error,  so 
as  such  judgment  be  entered  within  two  terms  after  such 
verdict,  is  m  the  words  of  17  Car.  2,  c.  8,  s.  1,  and' it  was 
•  held  that  that  section  did  not  apply  to  cases  of  nonsuit : 

0)  82  L.  J.  (Q.B.),  10.  («)  18  Q.  B.,  780;  18  L.  J.  (Q.B.),  340. 
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Dowbiggin  v.  Sarrison  (').  The  defendant  will,  no  doubt, 
rely  on  the  case  of  Jifoor  y,  Roberts  (*),  where  the  plaintiff 
having,  died  in  the  interval  between  the  trial  (where  a  verdict 
had  been  directed  in  his  favor,  with  leave  for  the  defendants 
to  move)  and  a  rule  being  made  absolute  for  a  nonsuit,  the 
court  ordered  Judgment  to  be  entered  nunc  pro  tunc. 

[Pollock,  B.  :  l)oes  that  case  decide  more  than  that  the 
court  thought  that  they  had  a  power  to  enter  judgment  nunc 
pro  tunc  under  the  particular  circumstances  ?] 

The  court  has  a  discretion,  and  it  is  submitted  that  this  is 
a  case  in  which  it  will  not  interfere. 

[They  were  then  stopped.] 

Mclntyr€j  Q.C.,  and  Heid^  in  support  of  their  rule:  The 
defendant  is  entitled  to  have  judgment  entered  nunx:  pro 
tunc.  It  is  clear  that  the  nonsuit  must  stand,  and  this  being 
so,  the  stay  of  execution,  the  act  of  the  court,  was  all  that 
prevented  the  defendant  from  signing  judgment  in  fourteen 
days.  Where  the  defendant  died  pending  the  argument  on 
a  point  reserved,  on  which  judgment  of  nonsuit  was  after- 
wards given,  the  court  ordered  the  judgment  to  be  entered 
up  of  the  term  next  after  the  trial,  in  order  that  his  repre- 
sentatives might  have  the  costs  of  the  nonsuit :  Toulmin  v. 
Anderson  (*). 

[Kelly,  C.B.:  We  are  prepared  to  hold  at  once,  that  we 
have  no  power  to  grant  a  new  trial.  Is  there  any  act  which 
compels  us  to  allow  the  defendant  to  enter  judgment  nunc 
pro  tunc  f] 

The  case  of  Moor  v.  Roberts  (")  is  in  favor  of  the  defen- 
dant's  rule  being  made  absolute. 

*Kelly,  C.B.:  In  this  case  we  are  called  upon  to  ex-  [57 
ercise  our  discretion  in  a  matter  of  considerable  importance. 
The  plaintiff,  an  infant,  brought  an  action  against  the  de- 
fendant, and  this  action  was  one  of  the  class  to  which  the 
rule  ^^ actio  personalis  rrioritur  cum  persona^^  applies. 
The  action  proceeded  to  trial,  and  at  the  close  of  the  plain- 
tiff's case  the  learned  judge  directed  a.  nonsuit,  ana  was 
desirous  of  putting  the  case  in  such  a  shape  as  might  be 
most  convenient  n)r  an  appeal.  This  desire  was  counter- 
acted by  the  defendant's  refusal  to  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  the  verdict  in  his  favor ;  but 
at  the  same  time  we  must  assume  that  the  learned  judge  had 
some  doubt  as  to  whether  the  nonsuit  was  in  accordance 
with  the  law,  for  he  stayed  execution  till  the  fifth  day  of 
michaelmas  Term,  to  enable  the  plaintiff  to  move  for  a  new 

(')  10  B.  A  C,  480.  (»)  1  Taunt.,  384. 

(«)  3  C.  B.  (N.S.),  844;  27  L.  J.  (C.P.),  161. 
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trial.  In  the  interval  the  plaintiff  died.  At  the  beginning 
of  term  an  application  was  made  for  a  rule  nisi  to  set  aside 
the  nonsuit,  and  a  rule  nisi  would  no  doubt  have  been 
granted  but  for  the  plaintiff's  death :  but  owing  to  this  ob- 
stacle the  court  merely  gave  the  plaintiff's  next  friend  per- 
mission to  move,  in  case  it  should  be  necessary.  The 
defendant  afterwards  applied  to  Pollock,  B.,  in  Chambers, 
for  an  order  to  tax  his  costs ;  but  the  learned  Baron  refused 
to  make  any  such  order.  The  defendant  then  waited  till  the 
last  day  of  term,  when  the  time  for  moving  to  set  aside  the 
nonsuit  had  elapsed,  and  then  moved  to  rescind  the  order  of 
Pollock,  B.,  and  for  power  to  sign  judgment  nunc  pro  tunc. 

Now,  with  regard  to  this  application,  it  is  clear  that  to 
ask  us  to  enter  judgment  nunc  pro  tunc  is  to  ask  us  to  enter 
it  as  of  a  date  when  the  learned  judge  who  tried  the  case  ex- 
pressly refused  to  allow  it  to  be  entered.  The  question  there- 
lore  is,  are  there  any  precedents  for  entering  judgment  nuTic 
pro  tunc  where  the  judge  who  tried  the  case  was  himself  of 
opinion  that  the  judgment  ought  not  to  be  entered.  Now 
there  is  neither  act  of  Parliament,  regulation,  nor  settled 
J)ractice  which  compels  the  court  to  make  such  an  order 
under  circumstances  like  the  present.  There  are  cases,  no 
doubt,  where  a  decision  upon  tne  merits  has  been  obtained, 
and  where,  owing  to  the  death  of  one  of  the  parties,  effect 
cannot  be  given  to  this  decision  without  the  intervention  of 
the  court.  But  the  principle  of  those  cases  cannot  apply 
where  the  learned  judge  has  expressly  withheld  from  the 
58]  defendant  the  power  to  sign  *judgment ;  for  if  it  were 
otherwise,  we  should  overrule  what  is  equivalent  to  an  opin- 
ion that  no  judgment  ought  to  be  signed  until  the  decision 
of  the  full  court  had  been  obtained.  [After  referring  to  the 
evidence  of  negligence,  the  Lord  Chief  Baron  said  T\  It  is 
unnecessary  to  express  any  opinion  as  to  the  defendant's 
liability ;  but  having  regard  to  our  decision  on  the  defen- 
dant's  application,  I  think  the  plaintiff's  rule  may  be  allowed 
to  drop. 

Pollock,  B.:  I  am  of  the  same  opinion.  By  rule  56  of 
Hilary  Term,  1853,  **all  judgments,  whether  interlocutoiy 
or  final,  shall  be  entered  of  record  of  the  day  of  the  month 
and  vear,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  day ;  but  it  shall 
be  competent  for  the  court  or  a  judge  to  order  a  judgment 
to  be  entered  nunc  pro  linicy     I  refer  to  this  rule  for  the 

Purpose  of  drawing  attention  to  the  word  ''competent.'^ 
his  word  is  explained  by  what  was  the  practice  before  any 
such  rule  of  court  existed.     It  was  then  the  practice  of  the 
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courts,  if  either  party  died  pending  the  time  taken  for  argu- 
ment on  a  motion  in  arrest  of  judgment  or  for  a  new  trial,  to 
enter  judgment  as  of  the  term  m  which  judgment  would 
otherwise  have  been  given.  This  judgment  nunc  pro  tunc 
was  a  fiction  of  which  the  courts  availed  themselves  for 
the  puri)ose  of  aiding  the  party  whom  they  thought  en- 
titled to  judgment.  Now  here,  alter  the  plain tiflPs  case  was 
closed,  I,  at  the  request  of  the  defendant,  directed  a  non- 
suit ;  but  I  should  certainly  require  more  time  for  consider- 
ation before  I  decided  whether  the  nonsuit  should  stand. 
The  rule  of  court  as  to  the  entry  of  judgment  does  not, 
therefore,  apply  to  the  present  case.  W  itn  regard  to  the 
plaintiflPs  rufe,  it  is  perfectly  clear  that  there  cannot  be  a 
new  trial,  and  that  there  is  no  authority  for  our  granting  it. 

I  think  that,  under  these  circumstances,  that  rule  may  be 
allowed  to  drop. 

Amphlett,  fe.:  I  am  of  the  same  opinion.  As  soon  as 
the  position  of  the  case  was  explained  to  me,  I  felt  that  it  was 
impossible  but  that  some  way  existed  of  avoiding  so  great  an 
injustice  as  compelling  the  plaintiff' s  next  friend  to  pay  the 
costs  of  this  action.  The  learned  judge  at  the  trial  stayed 
execution  because  he  thought  the  liability  of  the  defendant 
a  subject  fit  for  discussion,  and  this  ^discussion  cannot  [59 
now  take  place  because  of  the  death  of  the  person  injured. 
Under  these  circumstances  I  think  the  defendant  cannot  ask 
us,  where  the  matter  is  in  our  discretion,  to  assist  him.  I 
do  not  think  it  necessary  to  add  anything  upon  the  subject 
of  the  plaintiffs  rule,  which  cannot  possibly  be  made  ab- 
solute, and  which  I  think  may  well  be  allowed  to  drop. 

Plaintiff'*  8  rule  allowed  to  drop  ;  dtfendani?8 
rule  discharged  vyitkout  costs. 

Attorneys  for  plaintiff :  Dangerfield  &  Blythe. 
Attorneys  for  defendant^:  Nash^  Meld  &  Co. 

See   Moak'9   Van    Santvoord's   PL,    Albany  Law  Jour.,  410,  Ooort  of  Ap- 
100-1 ;  Hayes  v.   Thomas,   56  N.    T.,    peals. 
621 ;  Cox  V.  -y.   r.  Cent.  iJ.  i?.,  12  ; 
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[Law  Reports,  10  Exchequer,  69.] 

Feb.  8,  1876. 

[IN  THE  EXCHEQUER  CHAMBER.] 

HoLKER  V.  Porritt  ('). 

BaaemerU —  Water — Natural  and  Artificial  Stream — R^rian  Owner, 

A  natural  stream  was  divided  immemoriallv,  but  by  artificial  means,  into  two 
branches ;  one  branch  ran  down  to  the  river  Irwell ;  the  other  passed  into  a  fimn 
yard,  where  it  supplied  a  watering  trough,  and  the  overflow  from  tiie -trough  was  for- 
merly diffused  over  the  surface,  and  discharged  itself  by  percolation.  In  1847,  W., 
the  owner  of  the  land  on  which  the  watering  trough  stood,  and  thence  down  to  the 
Irwell,  connected  the  watering  trough  with  reservoirs  which  he  constructed  adjacent 
to,  and  for  the  use  of,  a  mill  on  the  Irwell.  In  1866,  W.  became  owner  of  ail  the  rest 
of  the  land  through  which  this  branch  flowed.  In  1867  he  conveyed  the  null,  with 
all  water  rights,  to  the  plaintifl'. 

In  an  action  brought  by  the  plaintiff  against  a  riparian  owner  on  the  stream  above 
the  point  of  division,  for  obstructing  the  flow  of  the  water  : 

ffeld  (affirming  the  judgment  of  me  court  below),  that  the  plaintiff  was  entitled  to 
maintain  the  action. 

Appeal  from  the  judgment  of  the  Court  of  Exchequer  dis- 
charffinff  a  rule  obtained  by  the  defendant  to  enter  the  ver- 
dict for  him  Q. 

The  facts  of  the  case  were  as  follows :  From  time  imme- 
morial two  streams  flowing  down  to  a  deep  oj)en  valley  called 
Buckden  Ginnell,  there  joined,  and  the  united  stream  was 
carried  along  an  artificial  embankment  across  Buckden  Gin- 
nell into  the  Broad  wood  Edge  estate,  and  flowed  to  a  point 
60]  i^  Broadwood  Edge  Farm,  *marked  E.  on  the  plan  used 
at  the  trial.  There  it  was  divided  by  a  stone  or  feather, 
which  had  existed  as  far  back  *as  any  of  the  witnesses  re- 
membered, and  as  to  the  origin  of  which  there  was  no  evi- 
dence. Part  of  the  divided  stream  flowed  down  into  Buck- 
den Brook,  and  thence  into  the  River  Irwell ;  the  other  part 
flowed  to  a  watering  trough  in  Silas  Wilson's  farm,  which 
formed  part  of  the  Lumn  Hall  estate.  The  water  which 
flowed  to  the  watering  trough  was  formerly  used  for  cattle 
and  for  domestic  purposes,  and  the  residue  overflowed  the 
trough,  became  diffused  over  the  surface,  and  discharged 
itself  by  percolation  through  the  soil. 

In  1845  a  Mr.  Walker  became  owner  of  the  Lumn  Hall 
estate,  which  extended  from  Broadwood  Edge  to  the  River 
irwell,  and  which  was  copyhold  of  the  manor  of  Tottington, 
in  the  Salford  division  of  the  county  of  Lancaster.     The 

(»)  Affirming  4  Eng.  R«p.,  480*  (*)  Reported  Law  Rep.,  8  Ex.,  107  ;   4 

Etig.  Rep.,  480. 
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estate  comprised  a  cotton  mill,  situated  on  the  banks  of  the 
Irwell,  about  half  a  mile  distant  from  Silas  Wilson's  farm ; 
this  mill  Walker  proceeded  to  alter  into  a  paper  mill,  and 
for  the  purpose  oi  supplying  it  with  water  he  constructed 
lodges  or  reservoirs  adjacent  to  the  mill,  which,  in  1846  and 
1847,  he  connected  with  the  watering  trough  on.  Silas  Wil- 
son's farm. 

In  1865  Walker  purchased  the  Broadwood  Edge  estate, 
which  was  also  copyhold  of  Tottington  Manor. 

In  1867  he  conveyed  to  the  plaintiff  the  paper  mill,  with 
the  lodges  and  reservoirs,  and  with  power  to  enter  on  the 
Lumn  Hall  and  Broadwood  Edge  estates  to  repair  and  con- 
struct weirs  and  goits,  and  also  the  full  and  free  use  and 
enjoyment  of  all  springs,  wells,  and  streams  of  water  in, 
under,  upon,  or  arismg  or  issuing  in  or  from  any  part  of  the 
Lumn  Hall  and  Broadwood  Edge  estates.  The  land  so  con- 
veyed was,  at  the  nearest  point,  400  yards  distant  from  Silas 
Wilson's  farm. 

The  defendants  were  owners  of  land  traversed  bv  the  two 
streams  which  united  in  Buckden  Ginnell,  and  the  action 
was  brought  to  recover  damages  for  an  obstruction  by  them 
of  these  two  streams. 

At  the  trial  of  the  cause  before  Willes,  J.,  at  the  Manches- 
ter Summer  Assizes,  1872,  an  obstruction  was  admitted,  and 
a  verdict  was  entered  for  the  plaintiff  by  consent,  with  40^. 
damages,  with  leave  to  the  defendants  to  move  to  enter  a 
nonsuit  or  a  *verdict  for  them,  if  the  plaintiff  was  not  [61 
entitled  to  maintain  this  action. 

A  rule  having  been  obtained  and  afterwards  discharged  ('), 
the  defendants  appealed. 

Nov.  29,  30,  1874.  HerscTiell,  Q.C.  {Pope,  Q.C.,  and  Bay- 
lis  with  him),  argued  for  the  defendants. 

Holker,  S.G.  Q^emplay,  Q.C,  and  Oorst,  with  him),  for 
the  plaintiff. 

The  following  authorities  were  referred  to:  Laiv^  v. 
WhaZeyi^)',  S^cJcport  Waterworks  Company  v.  Potter  C); 
Hodgkinson  v.  3anoT{^)\  Sampson  v.  jSddainott{*);  JVut- 
tall  V.  Bracewell  (') ;  Miner  v.  Oilmour  C) ;  Mason  v. 
Hill{*) ;  Dickinson  v.  Grand  Junction  Canal  {*) ;  Acton  v. 
Blundell {''') ;  Dudden  v.  Clutton  Union{^')\  Chasemore  v. 

(»)  Law  Rep.,  8  Ex.,  lOY.  (•)  Law  Rep..  2  Ex.,  1. 

(«)  3  BL  <k  N.,  676;  6  H.  N.,  480;    26  (')  12  Moo.  P.  C,  181. 

L.  J.  (Hx.),  827;  27  L.  J.  (Ex.),  422.  (S)  8  B.  <k  Ad.,  304 ;  5  B.  A  Ad.,  1. 

(»)  8  H.  <k  C,  300.  (»)  7  Ex.,  282;  21  L.  J.  (Ex.),  241. 

(*)  4  B.  4k  S.,  229 ;  82  L.  J.  (Q.B.),  281.  ('«)  12  M.  <k  W.,  824. 

(»)  1  C.  B.  (N.S.),  690;  26  L.  J.  (C.P.),  (")  1  H.  k  N.,  627 ;  26  L.  J.  (Ex.),  146. 
148. 

12  Eno.  Kep.  66 
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BichardsQ)]  Webb  v.  BirdC);  Wood  v.  Waud{*);  Gale 
on  Easements,  3d  ed.,  pp.  5, 102,  244,  &c. ;  Angell  on  Water- 
courses, pp.  157,  158. 

Cur.  adv.  miZt. 

Feb.  8,  1875.  The  judgment  of  the  court  (Lord  Colerid/^e, 
C.  J.,  Keating,  Lush,  Quain,  and  Archibald,  JJ.),  was  deliv- 
ered by 

Lush,  J. :  Upon  the  hearing  of  this  appeal  before  us  at 
the  sittings  after  the  last  term,  two  questions  were  princi- 
pally argued,  first,  whether  the  conveyance  of  the  surplus 
water  by  means  of  the  drain  from  the  watering  trough  to  the 
mill  is  to  be  considered  as  a  prolongation  of  the  stream  enti- 
tling the  mill-owner  to  the  ordinary  riparian  rights  thereon ; 
and,  secondly,  if  not,  whether  by  the  enjoyment  without  in- 
terruption for  more  than  twenty  years,  first  by  Walker  and 
62]  afterwards  by  the  plaintiff,  the  latter  had  *acquired  a 
right  to  the  water  as  an  easement  by  virtue  of  the  Prescrip- 
tion Act. 

Upon  consideration  of  the  peculiar  facts  of  this  case,  we 
thiuK  that  the  plaintiff's  title  rests  on  a  broader  ground,  and 
that  he  need  not  resort  either  to  the  theory  of  an  extension 
of  the  stream  or  to  the  Prescription  Act.  It  must  be  taken, 
upon  the  facts  stated,  that  the  owner  of  Silas  Wilson's  farm 
had  a  prescriptive  right  to  the  maintenance  of  the  stone  or 
feather  at  the  point  E.,  and  of  the  diversion  by  means  of  it 
of  part  of  the  stream  to  and  for  the  exclusive  use  of  the 
farm.  The  water  which  came  down  to  him  at  the  farm  was 
his  own  to  use  it  as  he  pleased.  There  was  no  one  entitled 
to  share  with  him  in  its  use,  and  no  one  who  could  call  him 
to  account  for  any  use  which  he  chose  to  make  of  it  there. 
In  this  respect  his  position  was  different  from  that  of  a  ripa- 
rian owner,  who  only  shares  the  use  of  the  water  in  common 
with  other  riparian  owners.  In  collecting  the  overfiow  at 
the  trough  and  conveying  it  to  the  mill,  he  clearly  did 
nothing  in  derogation  of  the  rights  of  any  other  person,  or 
which  he  was  not  entitled  to  do  in  the  lawful  use  and  enjoy- 
ment of  his  own  property.  Nor  did  he  thereby  lose  any 
right  which  he  then  before  had.  While  the  water  overflowed 
the  trough  and  ran  to  waste,  he  had  a  right  to  complain  of 
any  undue  diversion  or  obstruction  of  the  stream  which 
diminished  the  accustomed  supply  to  the  trough,  and  he 
acquired  no  greater  right  by  conveying  it  to  the  mill.  No 
doubt  the  consequences  to  a  wrongdoer  became  more  serious 

O  7H.  L.  C.  349.  O  10  C.  B.  (N.S.),  2fi8;  13  0.  B. 

O  3  Ex.,  748 ;  18  L.  J.  (Ex.),  305.      (N.S.),  841 ;  80  L.  J.  (C.P.),  884 ;  81  L.  J. 

(C.P.),  335. 
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after  the  drain  was  made  than  they  were  before,  because  the 
wrongful  act  was  more  injurious,  and  larger  damages  would 
have  to  be  paid  for  it ;  but  it  is  a  fallacy  to  say  that  a  man's 
rights  are  abridged  if,  when  he  abuses  them,  he  has  to  make 
larger  compensation.  It  is  the  necessary  effect  of  every  ap- 
propriation of  running  water  to  a  new  and  more  beneficial 
use  that  a  wrongful  diversion  or  abstraction  entails  a  larger 
measure  of  liabuity.  It  is  established  by  many  authorities, 
which  are  collected  in  and  confirmed  by  Mason  v.  Hill  (*), 
that  as  soon  as  the  owner  of  land  on  a  stream  has  appro- 
priated the  water  to  a  beneficial  use  he  may  sue  for  the  in- 
jury done  to  him  in  respect  of  such  new  use.  In  that  case 
the  proprietor  having  appropriated  the  stream  to  the  use  of 
a  mnl  ^ewly  erected,  was  held  entitled  to  recover  from  [63 
a  proprietor  higher  up  the  stream  damages  for  the  injury  to 
his  mill  occasioned  by  the  wrongful  diversion  of  the  stream, 
although  before  the  mill  was  Duilt  the  wrongdoer  would 
only  have  been  liable  to  nominal  damages. 

If,  therefore,  Walker  had  been  in  possession  of  the  mill 
in  g^uestion,  it  is  clear  to  us  that  he  could  have  brought  this 
action,  not  because  he  happened  to  be  at  the  same  time 
riparian  owner  higher  up  than  the  mill  and  also  owner  of 
the  mill,  but  simply  as  owner  of  the  mill.  And  there  is  no 
conceivable  reason  why  the  plaintiff  should  not  have  the 
same  right,  inasmuch  as  he  is  surrenderee  of  the  mill  with 
all  the  water  rights  annexed,  and  which  had  become  appur- 
tenant to  it.  Walker  had  chosen  to  create  a  servitude  on  his 
own  land,  but  none  has  been  created,  or  been  attempted  to  be 
created,  on  the  lands  or  riparian  riffhts  of  the  defendants. 

None  of  the  authorities  cited  conflict  in  the  least  degree 
with  this  view.  In  the  case  of  Stockport  Waterworlcs  Co, 
V.  Potter  (•)  the  water  was  taken  directly  from  the  sti'eam, 
in  the  regular  flow  of  which  the  proprietors  below  had  an 
interest ;  and  it  is  clear  that  such  use  of  the  water  could  only 
grow  into  a  right  by  twenty  years'  enjoyment.  Whether 
that  case  was  rightly  decided  or  not ;  whether  the  grounds 
upon  which  the  majoritv  decided  can  be  maintained,  or 
wnether  it  is  distinguishable  from  Nuttall  v.  Bracewell  (')  wo 
need  not  now  consider.  The  present  case  stands  clear  both 
of  the  difficulty  and  the  reasoning  in  that  case,  and  we  have 
no  hesitation  in  holding,  for  the  reasons  we  have  given,  that 
the  judgment  of  the  court  below  ought  to  be  affirmed. 

Judgment  affirmed. 

Attorneys  for  plaintiff :  Milne,  Riddle  &  Mellor. 

Attorneys  for  defendants  :    Woodcock  &  Ryland. 

(')  5  B.  &  Ad.,  1.  (»)  3  II.  4  C,  300.  (»)  Law  Rep.,  2  Ex.,  1. 


524  COURT  OF  EXCHEQUER  [L.  R. 

1875  Larchin  v.  The  North  Western  Deposit  Bank. 

[Law  Reports,  10  Exchequer,  64.] 

Feb.  12,  1876. 

[IN  THE  EXCHEQUER  CHAMBER.] 

64]  *Labchin  V.  The  North  Western  Deposit  Bank. 

£iU  of  Sale — Sufficiency  of  Description  of  Chrantor — "  Aeeountantr 

The  grantor  of  a  bill  of  sale  was  described  in  the  affidavit  filed  under  the  Bills  of 
Sale  Act,  as  an  "  accountant."  He  was  in  fact  a  clerk  in  the  accountant's  department 
at  the  Euston  Square  Station  of  the  London  and  North  Western  Railway  Company, 
but  in  his  leisure  time  was  occasionally  employed  to  balance  tradesmen's  books  : 

Held  (affirming  the  decision  of  the  court  below)  an  insufficient  description. 

Appeal  from  the  judgment  of  the  court  below,  discharg- 
ing a  rule  obtained  by  the  plaintiff  in  an  interpleader  issue 
to  enter  the  verdict  for  him.     » 

At  the  trial  of  the  issue  before  Bramwell,  B.,  at  the  Sur- 
rey Summer  Assizes,  1872,  it  appeared  that  the  bill  of  sale 
under  which  the  plaintiff  claimed  was  granted  by  one  Samuel 
Whitehead,  who  was  a  clerk  in  the  accountant's  department 
at  the  Euston  Square  Station  of  the  London  and  North 
Western  Railway  Company,  but  also,  in  his  leisure  time 
after  office  hours,  was  sometimes  employed  by  tradesmen  at 
Acton,  where  he  resided,  to  balance  tneir  books.  In  the  affi- 
davit filed  with  the  bill  of  sale  under  the  Bills  of  Sale  Act 
(17  &  18  Vict.  c.  36),  s.  1,  he  was  described  as  an  •'  account- 
ant." The  learned  judge  held  the  description  to  be  insuffi- 
cient, and  a  verdict  was  entered  for  the  defendants,  with 
leave  to  the  j)laintiflf  to  move  for  a  rule  to  enter  the  verdict 
for  him,  which  rule  was  afterwards  obtained,  and  on  argu- 
ment discharged  (').     The  plaintiff  appealed. 

Talfourd  Salter^  Q.C.,  argued  for  the  plaintiff,  and  cited 
Hewer  v.  Cox(^)\  Briggs  v.  Boss{*) ;  Alle7i  v*  Thompson  {*). 

Prentice^  Q.C.,  for  the  defendants,  was  not  called  on. 

Blackburn,  J. :  The  object  of  the  act  is  to  give  notice  to 
all  who  are  likely  to  deal  with  the  grantor  of  the  bill  of  sale ; 
65]  iiot  to  *enaDle  a  person  who  is  curious  on  the  matter  to 
trace  him  out,  but  to  enable  one  who  is  asked  to  give  him 
credit  to  know  at  once,  by  looking  at  the  register,  whether 
the  person  he  is  asked  to  give  credit  to  has  executed  a  bill  of 
sale.  The  description  given  here  would  not  convey  such  in- 
formation, and  to  allow  it  to  be  good  would  be  in  effect  to 
strike  out  of  the  act  the  words  which  require  a  description 

(»)  Law  Rep.,  8  Ex.,  80.  (»)  Law  Rep.,  3  Q.  B.,  268. 

O  3  E.  A  E.,  428 ;  30  L.  J.  (Q.B.),  IS,         (•»)  I  H.  A  N.,  15  ;  25  L.  J.  (Ex.),  249. 
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of  the  grantor's  "occupation."     In  Briggs  v.  Boss{^)  we 
went  quite  as  far  as  we  ought  to  go. 

Mellor,  J.;  I  am  of  the  same  opinion.  In  Brings  v. 
BossQ)  1  thought  we  went  to  the  very  extreme  linut,  and 
had  considerable  hesitation  in  concurring  in  that  decision, 
and  I  certainly  will  not  extend  it. 

Lush,  Grove,  Denman  and  Archibald,  JJ.,  concurred, 

Judgment  affirmed. 
Attorney  for  plaintiff :  W.  Norris. 
Attorneys  for  defendants :  Howard  &  Co. 

(»)  Law  Rep.,  8  Q.  B.,  268. 


[Law  Reports,  10  Exchequer,  76.] 
Jan.  28,  1875. 

*GooDWiN  V.  RoBARTS  and  Others. .  [76 

Negotiable  Instrument — Foreign  Scrip  iamed  by  Agent  in  England. 

Scrip  issued  in  England  by  the  agent  of  a  foreign  government,  by  which  the  holder 
is  to  be  entitled,  on  payment  of  the  instalments,  to  delivery  by  uie  agent  of  defini- 
tive bonds  of  the  foreign  government  on  their  arrival  in  this  country,  is  negotiable, 
and  passes  by  delivery  to  a  bona  fide  holder  for  value  without  title. 

Special  case  stated  in  an  action  brought  to  recover  the 
value  of  Russian  and  Hungarian  Austio-scrip  sold  by  the 
defendants  under  the  following  circumstances : 

In  1873  the  Russian  government,  being  about  to  raise  a 
loan  on  bonds,  employed  Messrs.  Rothschild,  bankers,  car- 
rving  on  business  in  the  city  of  London,  as  their  agents  for 
tnat  purpose  in  this  country. 

In  pursuance  of  this  employment  Messrs.  Rothschild,  in 
December,  1873,  issued  in  London  Scrip  for  the  loan  in  the 
following  (printed)  form : 

"1873.  C.  1873. 

*' Imperial  Government  of  Russia.  Issue  of  £16,000,000 
sterling  nominal  capital  in  5  per  cent.  Consolidated  Bonds  of 
1873 ;  negotiated  by  Messrs.  N.  M.  Rothschild  &  Sons,  Lon- 
don, and  Messrs.  De  Rothschild  Brothers,  Paris.  Bearing 
interest  half-yearly,  payable  in  London  from  1st  December, 
1873. 

*"  Scrip  for  one  hundred  pounds  stock.  No.  .  [77 

Received  the  sum  of  twenty  pounds,  being  the  first  instal- 
ment of  twenty  per  cent,  upon  one  hundred  pounds  stock ; 
and  on  payment  of  the  remaining  instalments  at  the  periods 
specified,  the  bearer  will  be  entitled  to  receive  a  definitive 
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bond  or  bonds  for  one  hundred  pounds  after  receipt  thereof 
from  the  Imperial  Government. 
"London,  1st  December,  1873. 

"The  instalments  are  to  be  paid  at  our  office  as  follows : 
"£15  per  cent,  or  £16,  on  the  5th  February,  1874. 
"£15      "  £15       "      9th  March  " 

"£20      "  £20       "      2d  May  " 

"£23      "  £23       "      9th  June 

"  Subscribers  may  pay  the  same  under  a  discount  of  3  per 
cent,  per  annum  on  any  Monday  or  Thursday  after  the  16th 
instant. 

"  In  default  of  payment  of  these  instalments  at  the  proper 
dates  all  previous  payments  will  be  liable  to  forfeiture." 

[Here  followed  receipts  (unsigned)  for  the  four  other  in- 
stalments.] 

"Imperial  Russian  Five  per  Cent.  Loan,  1873.    £2  10*. 

"No. 

"On  the  1st  June,  1874,  this  warrant  for  two  pounds  ten 
shillings,  being  six  months'  interest  on  £100,  will  be  paid  at 
the  office  of  Messrs.  N.  M.  Rothschild  &  Sons,  London." 

On  the  payment  of  the  several  instalments  the  printed 
receipts  were  signed  by  Messrs.  Rothschild. 

The  bonds  were  made  and  delivered  in  Russia  to  Messrs. 
Rothschild,  who,  in  June,  1874,  issued  them  in  London  to 
the  holders  of  the  scrip.     They  were  in  the  following  form : 

"Imperial  Government  of  Russia, 
"£15,000,000,  sterling, 

"In  five  per  cent,  consolidated  Russian  railway  bonds. 
"Fourth  emission. 

"Created  and  issued  in  conformity  with  the  Imperial 
ukase  of  the  14/26  November,  1873,  for  the  railways,  Odessa, 
&c.,  redeemable  by  annual  drawings  in  81  years,  on  the  19th 
November  (1st  December)  in  each  year. 

"C.  No.  £100  sterling. 

"The  bearer  of  this  bond  is  entitled  to  £100  sterling,  with 
78]  **interest  at  5  per  cent,  until  the  time  of  the  redemption 
fixed  by  the  drawing,  which  interest  will  be  paid  half- 
yearly,  on  the  20th  of  May  (1st  June)  and  19th  of  November 
(Ist  JDecember^  each  year,  on  presentation  of  the  coupons 
hereunto  attacned  at  either  of  trie  following  places. 

"At  the  office  of  Messrs.  N.  M.  Rothschild  &  Sons,  in 
London,  in  pounds  sterling.  At  that  of  Messrs.  De  Roths- 
child Brothers,  Paris,  at  the  exchange  of  the  day  at  London 
[and  similarly  at  St.  Petersburg,  Frankfort- on-the-Main, 
Amsterdam  and  Berlin]. 
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"The  bonds  are  redeemable  at  par  in  81  years  by  means 
of  annual  drawings  at  St.  Petersburg,  commencing  on  the 
19th  November  (1st  December)  conformably  with  the  sub- 
joined table  of  redemption. 

"The  payment  of  the  drawn  bonds  will  take  place  six 
months  later,  at  the  same  places,  and  at  the  same  exchange 
as  the  coupons. 

"Coupons  due  after  the  date  of  the  drawn  bonds  must 
remain  attached  thereto,  otherwise  the  amount  of  missing  or 
unduly  received  coupons  will  be  deducted  from  the  capital 
on  pavment  of  the  bond. 

"This  bond  has  forty- two  coupons  attached  for  21  years, 
and  a  talon  for  renewal  of  the  coupons  at  the  expiration  of 
that  time.  If  the  bond  has  not  been  drawn  for  recfemption, 
new  coupons  will  be  delivered  to  the  bearer  without  expense 
on  application  at  London,  or  Paris,  or  St.  Petersburg, 
against  presentation  of  the  talon." 

[Here  followed  an  enumeration  of  the  bonds  to  be  issued.] 

"Agents.— N.  M.  Rothschilds." 

[Here  followed  a  copy  of  the  ukase  of  the  14/26  November, 
1873,  signed  by  the  Emperor  of  Russia,  under  which  the 
bonds  were  issued.] 

The  Austro- Hungarian  scrip  was  similar  in  form  to  the 
Russian  so  far  as  concerned  me  question  between  the  par- 
ties, and  was  similarly  issued  by  Messrs.  Rothschild  in 
London. 

In  February,  1874,  the  plaintiff  purchased  £200  of  the 
Russian  scrip,  on  which  the  instalments  were  fully  paid  up 
in  advance,  and  also  £300  of  the  Austro-Hungarian  scrip. 

On  the  27th  of  February,  the  broker  through  whom  the 
plaintiff  ^purchased  the  scrip,  and  in  whose  hands  it  [79 
had  been  left  to  be  dealt  with  as  the  plaintiff  might  direct, 
pledged  it  with  the  defendants  as  security  for  a  loan  of 
£800  then  made  to  him  by  them.  In  April  he  was  declared 
a  defaulter  on  the  Stock  Exchange,  and  subsequently  ab- 
sconded and  was  made  bankrupt,  and  default  having  been 
made  in  repayment  of  the  loan  of  £800,  the  defendants,  who 
were  ignorant  of  the  plaintiff's  claim,  sold  the  scrip  for  a 
sum  of  £471  5*. 

The  case  contained  the  following  finding  as  to  usage : 

"The  scrip  of  lo&ns  to  foreign  governments,  entitling  the 
bearers  thereof  to  bonds  for  the  same  amounts  when  issued 
by  the  government,  has  been  well  known  to  and  largely 
dealt  in  by  bankers,  money  dealers,  and  thfe  members  of  the 
English  and  foreign  stock  exchanges,  and  through  them  by 
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the  public,  for  above  fifty  years.  It  is  and  has  been  the 
usage  of  such  bankers,  money  dealers,  and  stock  exchanges, 
during  all  that  time,  to  buy  and  sell  such  scrip,  and  to  ad- 
vance loans  of  money  upon  the  security  of  it,  before  the 
bonds  were  issued,  and  to  pass  the  scrip  upon  such  dealings 
by  mere  delivery  as  a  negotiable  instrument  transferrible  by 
delivery ;  and  this  usage  has  always  been  recognized  by  the 
foreign  governments  and  their  agents  delivering  the  bonds 
when  issued  to  the  bearers  of  the  scrip.  This  usage  extended 
alike  to  scrip  issued  abroad  by  foreign  governments  and 
scrip  issued  by  their  agents  in  England,  and  it  extended  to 
the  scrip  now  in  question,  which  was  largely  dealt  in  as 
.above  mentioned.  Such  scrip  often  passes  through  the 
hands  of  several  buyers  and  dealers  in  succession  before  the 
issue  of  the  bonds  represented  by  it." 

The  question  for  the  opinion  of  the  court  .was  whether  the 
defendants  were,  as  against  the  plaintiff,  entitled  to  the  said 
scrip  and  the  proceeds  thereof. 

Jan.  27.  Benjamin^  Q.C.  (Anstie  with  him),  for  the 
plaintiff :  The  scrip  held  by  the  plaintiff  was  not  negotiable 
paper  in  a  legal  sense,  that  is,  so  that  the  property  in  it 
would  pass  to  a  bona  fide  holder  for  value  by  delivery  with- 
out title.  It  is  neither  a  bill  of  exchange  nor  a  promissory 
note,  but  merely  an  obligation  on  Messrs.  Rothschild  to  de- 
liver to  the  subscriber,  on  payment  of  the  instalments  by 
80]  him,  bonds  of  the  Russian  govemmen  t  to  a  like  *amount, 
provided  the  Russian  government  shall  have  delivered  those 
bonds  to  them.  The  instrument  is  issued  in  England  by 
bankers  residing  here ;  it  does  not  come  into  England  as  a 
document  existing  abroad  and  bearing  in  the  place  of  its 
issue  the  character  of  negotiable  paper ;  and  the  question, 
therefore,  is,  whether  it  is  m  the  power  of  bankers  and  finan- 
ciers here  to  create  a  new  species  of  negotiable  paper  with- 
out the  authority  of  Parliament.  In  Dixon  v.  Bovill  (*),  in 
the  case  of  iron  warrants,  it  was  decided,  on  general  princi- 
ples equally  applicable  to  this  case,  that  it  was  not  possible 
by  the  custom  of  the  market  to  create  new  classes  of  nego- 
tiable instruments. 

[Bramwell,  B.  :  Does  this  scrip  contain  any  promise  or 
engagement  by  Messrs.  Rothschild.  ?] 

It  contains  no  statement  or  promise  except  by  them.  The 
Russian  government  is  no  doubt  engaged  to  Messrs.  Roths- 
child, but  it  is  not  engaged  to  the  public ;  it  is  only  here- 
after to  become  engaged  to  them  by  tie  issue  of  the  definitive 

O  3  Maeq.,  1. 
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bonds.  Messrs.  Rothschild  are  to  be  the  agents  of  the  Rus- 
sian government  in  distributine  the  bonds  when  they  arrive  ; 
in  the  meantime  ihey  themselves  issue  the  scrip  and  sign 
the  receipt,  not  signmg  as  agents,  and  by  the  terms  of  it 
engage  that  if  the  Russian  government  provides  them  with 
the  corresponding  bonds,  they  will  issue  them.to  the  lawful 
holders  of  the  scrip.  This  distinguishes  the  case  from 
Oorgier  v.  MieviUe  Q,  which  was  tne  case  of  a  definitive 
bond,  signed  by  the  King  of  Pinissia  and  issued  in  Prussia, 
and  which  came  to  England  with  the  character  of  a  nego- 
tiable instrument.  The  scrip  here  is  no  more  equivalent  to 
such  a  bond  than  an  undertaking  to  give  a  bill  of  exchange 
is  equivalent  to  a  bill  of  exchange,  it  stands  on  no  higher 
footing  than  other  paper  issued  in  England,  and  treated  in 
the  market  as  negotiable,  though  not  such  by  law,  and  is 
entirely  within  the  decision  of  the  Court  of  Queen's  Bench 
in  Crouch  v.  Credit  bonder  ('). 

Brown^  Q.C.  {Robarts  with  him),  for  the  defendants: 
Crouch  V.  Oredit  FoTider  ('J  is  no  authority  in  the  present 
case,  for  this  is  not  an  English  instrument,  but  is  an  instru- 
ment issued  by  a  foreign  sovereign  through  his  agent  in 
England,  and  negotiable  all  over  *Europe.  It  is  not,  in  [81 
fact,  distinguishable  from  the  foreign  bonds  which  were 
treated  as  negotiable  in  Oorgier  v.  MieviUe  (*)  and  Attorney- 
General  v.  Bouwens  Q.  The  scrip  shows,  on  the  face  of  it, 
that  Messrs.  Rothschild  assume  no  personal  responsibility, 
but  act  only  as  the  agents  of  the  Russian  government.  It 
is  in  that  capacity  that  they  sign  the  receipts  for  the  instffl- 
ments  and  there  are  no  words  of  contract  in  the  instrument. 
Agents  acting  for  a  foreign  government  are  not  personally 
liable :  Story  on  Agency,  §§302,  303,  304 ;  the  contract  is 
with  the  foreign  government  only.  The  whole  transaction, 
the  scrip  not  less  than  the  bonds  to  which  the  scrip  is  only 
preliminary,  is  founded  on  the  ukase  of  the  Emperor  of 
Russia,  and  the  instrument  is  not  an  English,  but  a  Russian 
instrument.  The  scrip  cannot,  therefore,  properly  be  de- 
scribed as  a  chose  in  action,  which  stonifies  a  contract  which 
can  be  enforced  by  action  or  suit :  Williams  on  Executors 
and  Administrators,  7th  ed.,  vol.  i.,  p.  784;  for  there  is  no 
person  against  whom  it  could  be  enforced,  either  at  law  or 
m  equity :  Duke  cf  Brunswick  v.  King  of  Hanger  (*) ;  De 
Hdber  v.  Qiceen  of  Portuaal  (').  It  is,  in  substance  and 
fact,  the  instrument  of  a  foreign  government,  and  as  such 

(»)  8  B.  A  C,  46.  (*)  2  H.  L.  C,  1. 

(«)  Law  Rep..  8  Q.  B.,  374.  (»)  17  Q.  B.,  171 ;  20  L.  J.  (Q.B.),  488. 

(=»)  4  M.  «k  W.,  171. 
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forms,  by  general  mercantile  usage,  a  part  of  the  currency 
of  Europe :  Lang  v.  Smyth  (') ;  Wookey  v.  Pole  (') ;  Miller 
V.  Race  (") ;  Mercer  County  v.  Racket  (*). 

[Bramwell,  B.:  That  case  seems  directly  contrary  to 
Dixon  Y,  BomU{^),] 

Benjamin,  Q.O.,  in  reply:  This  is  a  contract  made  in 
London,  and  to  be  executed  in  London,  and  is,  therefore,  an 
English  contract.     The  cases  referred  to  were  all  cases  of 

})romi8es  to  pay  money ;  this  is  only  an  undertaking  to  de- 
iver  a  bond,  when  it  is  provided.  Whatever  might  be  the 
case,  if  the  scrip  were  really  issued  abroad,  it  can  no  more 
be  in  the  power  of  a  foreign  government  (even  assuming  this 
to  be  the  act  of  a  foreign  government)  than  of  a  private  per- 
son to  issue  in  England,  as  negotiable  paper,  paper  which  is 
not  by  the  law  of  the  country  negotiable. 

Cur.  adv.  rmtt. 

82]  *Jau.  28.  Bramwell,  B.:  This  case,  which  was 
argued  before  us  yesterday,  was  said,  and  said  truly,  to 
yaise  a  very  important  question.  Scrip  of  this  nature  is 
dealt  with  to  the  extent  of  millions,  and  no  doubt  the  ques- 
tion is  of  importance,  not  only  as  between  buyers  and  sellers, 
but  also  to  those  foreign  governments  who  wish  to  raise 
money,  and  to  those  who  raise  it  for  them  in  this  country. 
But  I  think  it  is  quite  clear  what  our  decision  should  be. 
The  case  of  Oorgier  v.  Mieville  (•)  is  in  force,  and  not  over- 
ruled ;  and  it  was  there  decided,  in  the  case  of  a  Prussian 
bond,  that  a  bona  fide  holder  for  value  was  entitled  to  it  as 
against  a  rightful  owner  from  whom  it  had  been  stolen,  or 
vmo  had  been  wrongfully  deprived  of  it.  It  was  therefore 
admitted  in  this  case,  and  could  not  be  denied,  that  if  this 
had  been  a  bond,  the  defendant  would  have  been  entitled  to 
our  judgment ;  but  it  was  said  that,  this  being  scrip,  it  would 
be  otherwise.  In  the  judgment  of  Abbott,  C.J.,  in  Oorgier 
V.  Mieville  (*),  he  states  it  as  the  reason  of  his  decision  that, 
by  the  course  and  practice  of  the  market,  of  the  people  who 
buy  and  sell  and  deal  in,  and  are  interested  in  and  are  liable 
upon,  the  bonds  in  q^uestion,  the  property  in  them  passes  by 
delivery  to  a  bona  jide  holder  for  value.  As  far  as  one  can 
see,  that  is  a  reason  of  general  application.  But  no  doubt 
Mr.  Benjamin  has  a  right  to  argue  that,  although  the  court 
put  no  qualification  on  that  general  reason,  yet  they  must 
be  taken  to  be  applying  it  to  the  case  they  were  dealing 
with — that  is,  the  case  of  a  bond  ;  and  that  the  subsequent 

(»)  7  Binjr.,  284.  (*)  1  WallAce  R.,  83,  at  p.  96. 

(«)  4  B.  A  Aid.,  1.  (*)  8  Macq.,  1. 

(»)  1  Sm.  L.  C.  (6th  ed.),  p.  468.  («)  3  B.  A  C,  45. 
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case  of  Crouch  v.  Credit  Fonder  (*)  shows  that  an  engage- 
ment to  pay  monev  to  bearer,  not  entered  into  by  a  promis- 
sory note  or  a  bill  of  exchange,  is  not  transferrible  from 
hand  to  hand  so  as  to  give  a  title  to  the  person  who  receives 
it,  although  he  takes  it  for  valuable  consideration,  as  against 
one  who  had  been  deprived  of  it,  and  that  the  law  does  not 
allow  the  effectual  creation  of  such  instruments  as  negotiable 
instruments ;  that  such  an  instrument  is  no  more  in  the  sit- 
uation of  a  bond  than  an  engagement  or  undertaking  to  give 
a  promissory  note  is  in  the  situation  of  a  promissory  note  ; 
and  that,  as  an  undertaking  to  give  a  promissory  note  could 
not  be  made  transferrible  from  hand  to  hand,  either  by  prac- 
tice or  custom,  neither  can  an  instrument  of  this  nature  be 
made  so  transferrible. 

*But  that  argument  is  made  on  the  assumption  that  [83 
Messrs.  Rothschild  are  here  the  contracting  parties.  Now, 
I  am  clearly  of  opinion  that  they  are  not,  and  that  they 
enter  into  no  contract.  They  are  the  mere  agents  for  the 
negotiation  of  the  loan,  or  so  much  of  it  as  is  negotiated  in 
London ;  another  firm  of  Messrs.  Rothschild  being  agents 
for  the  negotiation  of  the  loan  in  Paris.  In  my  opinion, 
they  do  not  undertake  tTiat.the  bonds  shall  be  delivered. 
They  do  not  undertake  even  that  if  the  bonds  come  to  Eng- 
.  land  they  shall  be  delivered.  They  do  not  undertake  the 
payment  of  interest.  They  do  not  undertake  any  obligation 
of  any  sort  or  kind.  They  simply  receive  the  money  for  the 
Russian  government  froin  the  parties  who  subscribe  the 
loan,  and  who  hold  these  documents,  having  no  rights  against 
the  Messrs.  Rothschild,  but  having  rights,  such  as  they  are, 
against  the  Russian  government  only. 

Being  of  that  opinion,  I  am  of  opinion  that  this  scrip  is  as 
much  a  Russian  instrument  as  tne  bond  itself  would  be. 
And  I  confess  it  appears  to  me  shocking  to  one's  common 
sense  to  hold  that  this  thing,  whatever  it  is  called,  which 
will  result  in  a  bond,  which  is  a  sort  of  interim  bond,  which 
is  something  preparatory  to  a  bond  being  given,  which  is  of 
a  temporary  character  and  is  to  terminate  in  a  bond,  is  itself 
in  a  plight  different  as  to  negotiability  from  that  which  the 
bond  would  be  in.  It  would  be  drawing  a  distinction  which 
would  be  utterly  unintelligible  to  the  commercial  world  at 
large.  I  can  see  no  ground  for  such  a  distinction,  and  there- 
fore, on  the  ground  that  Oorgier  v.  Mieville  (')  shows  that  if 
this  had  been  a  Russian  bond  the  defendants  would  have 
been  in  the  right,  and  that  to  my  mind  this  instrument  is  as 
much  a  Russian'instrument  as  a  Russian  bond  would  be,  I 

(')  Law  Rep..  8  Q.  B.,  874.  (*)  3  B.  A  C,  46. 
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think  that  what  would  be  true  of  the  bond  ia  true  also  of  the 
scrip,  and  that  the  defendants  are  therefore  entitled  to  our 
judgment. 

JlGorgier  v.  Mi€ville{')  did  not  exist,  the  topics  which 
have  been  urged  upon  us  as  to  the  locality  of  the  contract, 
and  the  power  of  the  Emperor  of  Eussia  to  make  an  instru- 
ment negotiable  here,  might  be  very  properly  discussed; 
but  as  that  case  is  an  existing  and  binding  authority,  it 
84]  is  conclusive  upon  these  matters,  *and  the  only  ques- 
tion is  whether  you  can  distinguish  between  the  bond  and 
the  scrip. 

One  other  observation  I  will  make.  It  is  manifest  on  the 
finding  of  this  case  that  when  tlie  scrip  is  taken  to  Messrs. 
Rothschild,  or  (I  ought  perhaps  to  say)  to  the  Russian  gov- 
ernment, they  undertake  that  they  will  give  to  the  holder  of 
the  scrip  a  bond ;  and  I  understand,  from  the  statement  of 
the  facts,  that  if  the  plaintiflF  were  to  go  to  them  and  say, 
"  Do  not  give  it  to  the  defendants ;  give  it  to  me,  because  I 
am  the  rightful  owner  of  the  scrip,"  they  would  refuse  to  do 
so.  They  would  say,  ''No;  we  shall  recognize  the  bona 
Jlde  holder  for  value,  whoever  he  may  be."  If  that  is  so, 
it  seems  to  me  to  be  extremely  diflScult  to  say  that  the  docu- 
ments can  be  intercepted  in  anybody's  hands  in  the  mean- 
while.    I  think  our  judgment  must  be  for  the  defendants. 

Cleasby,  B.:  I  am  entirely  of  the  same  opinion.  And  I 
might  leave  the  case  on  the  grounds  so  clearly  stated  by  my 
Brother  Bramwell ;  but  I  should  like  to  add  a  few  words  on 
what  I  consider  to  be  the  nature  of  these  instruments.  They 
emanate  from  the  government  of  Russia,  and  to  understand 
the  matter  I  think  we  must  go  back  to  the  ukase  of  the 
Emperor.  It  appears  from  mat  document  that  money  is 
wanted  for  the  construction  of  .railways,  and  that  for  that 
purpose  it  is  necessary  to  raise  a  loan  of  £15,000,000.  It  is 
stated  that  subscriptions  will  be  opened,  and  this  loan,  when 
contracted,  will  be  met  by  bonds.  The  loan  is  contracted 
on  this  footing,  that  the  peysons,  whoever  they  may  be,  hold- 
ing these  documents  shall,  if  the  Russian  government  keeps 
faith  with  them,  receive  bonds  on  payment  of  their  subscrip- 
tions by  instalments  at  stated  times,  under  which  they  will 
be  entitled  to  receive  payment  at  the  times  and  according  to 
the  drawings  specified  in  the  bonds.  The  bond  is  then  the 
document  of  title  for  a  part  of  the  loan.  It  is  not  money. 
The  value  of  it  depends  on  the  manner  in  which  the 
Russian  government  keeps  faith  with  the  subscribers.  It 
is  really  tne  document  of  title  by  virtue  of  which  persons 

(')  3  B.  A  C,  46. 
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can  go  to  the  Russian  government  and  receive  (if  the 
Russian  government  keeps  faith  with  the  public)  certain 
payments. 

That  being  the  nature  of  the  bond,  in  what  respect  does 
this  other  document  diJBfer  from  it  ?  Is  it  not  the  title  by 
virtue  of  *which  the  person  holding  it,  according  to  the  [80 
terms  of  it,  can  call  upon  the  government  of  Russia  to  give 
him  the  title  to  the  money,  that  is,  to  give  him  the  bond  ? 
The  bond  is  not  the  money,  it  is  only  the  title  to  the  money. 
This  document  is  founded  upon  the  same  idea,  that  the 
Russian  government  v^ill  keep  faith  and  give  to  the  holders 
of  these  documents,  according  to  its  terms,  the  benefit  which 
it  holds  out  to  them.  It  is,  therefore,  the  document  of  title 
issued  by  the  Russian  government  as  binding  upon  them, 
and,  as  in  the  case  of  the  bond,  they  make  the  bearer  of  it 
entitled  to  payment.  The  heading  of  the  document  is  suffi- 
cient to  indicate  its  nature.  ''Imperial  Government  of 
Russia.  Issue  of  £16,000,000  sterling  nominal  capital  in 
Five  per  Cent.  Consolidated  Bonds  of  1873."  It  is  true  that 
Messrs.  Rothschild  have  signed  the  document  on  their  own 
behalf ;  but  as  soon  as  they  have  signed  the  first  receipt,  it 
is  authenticated  by  them  as  the  document  of  the  Imperial 
government  of  Russia,  and  that  is,  in  my  opinion,  the  only 
effect  of  their  signature.  The  bonds  are  authenticated  by 
the  signature  of  the  Emperor  himself.  What  is  this  scrip, 
then,  but  the  act  of  the  Russian  government?  So  it  be- 
comes a  document  of  title  by  which  the  bearer  is  entitled  to 
the  repayment  of  certain  money  advanced,  and  it  has,  in  my 
opinion,  precisely  the  same  character  as  the  other.  But  for 
the  advantage  which  the  public  receive  of  making  the  loan 
by  instalments,  there  is  no  necessity  for  the  scrip  at  all ;  and 
the  moment  the  first  instalment  is  paid  there  is  no  obligation 
on  any  one  to  pay  another,  and  there  may  be  an  end  of  the 
transaction.  It  is  issued  by  the  Russian  government  as  a 
document  of  title,  and  by  which  the  person  nolding  it  is  not 
only  to  receive  a  bond,  but  is  entitled  to  receive  money  just 
as  much  as  he  is  entitled  to  receive  it  on  the  bond  itself,  for 
there  is  at  the  foot  of  the  scrip  the  entry,  "On  the  1st  of 
June,  1874,  this  warrant  for  £210^.,  being  six  months'  in- 
terest on  £100,  will  be  paid  at  the  office  of  Messrs.  Roths- 
child &  Sons,  London."  '  Therefore,  when  the  matter  is 
really  looked  at,  it  is  impossible  to  make  any  sound  distinc- 
tion between  the  bond  and  the  scrip ;  they  both  represent  a 
title  to  receive  money  from  the  Russian  government.  We 
have,  then,  a  clear  guide  in  Gorgier  v.  Mieoille{'),  and  there 

(1)  8  B.  <fe  C,  45. 
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86]  is  nothing  in  the  case  of  Or  ouch  v.  '^Credit  Fonciep(')j 
or  in  Dixon  v.  Bovill  (•),  to  conflict  with  our  decision. 

Judgment  for  the  defendarUs. 

Attorney  for  plaintiff :  J.  B,  Batten, 
Attorney  for  defendants :  J.  H.  Mackenzie. 

(»)  Law  Rep.,  8  Q.  B.,  374.  O  3  Macq..  1. 


The  bonds  of  a  railway  company  pay- 
able to  bearer  are  negotiable  securities : 
White  V.  YemuynJt,  eU.,  21  How.  U.  S., 
575. 

So  a  note  under  seal :  BanJc  y.  R.  R, 
(7a,5S.  C,  156. 

See  6  Eng.  Rep.,  120  note;  9  Eng. 
Bep.,  115  note;  1  Southern  Law  Re- 
view, 189,  article  by  Mr.  J.  W.  Daniel. 

Coupons  attached  to  a  railroad  or  other 
bond  payable  to  bearer  are  negotiable 
instruments,  and  a  purchaser  thereof  in 
good  faith  before  due  acquires  a  good 
title  thereto :  BverUon  v.  I^at'l  Bank, 
N.  Y.  Court  of  Appeals,  April  18,  1876, 
modifying  4  Hun,  692;  Hotchkiss  v. 
Bank,  21  Wall.,  354 ;  TUdm  v.  BlatTy 
21  Wallace,  241 ;  Clark  v.  Lnjoa  aty,  20 
Wallace,  583;  Chapman  v.  Rom,  56 
N.  Y.,  140;  Dinsmore  v.  Duncan,  57 
N.Y.,  573. 

Contra:  Arents  y.  Com.,  18  Grattan 
(Va.),  750. 

Though  if  purchased  from  one  not 
having  valid  title  thereto  after  they  are 
payable— the  third  day  of  grace — the 
purchaser  acquires  no  title :  Bvert&on  v. 
National  Bank  (N.  Y.  Court  of  Appeals), 
supra;  Vermilyea  v.  Express  Co.,  21 
Wallace.  188 ;  see  also  U.  S.  v.  Ver- 
milyea, 10  Blatchford,  280. 

Persons  who  purchased  United  States 
bonds  payable  to  the  state  of  Texas  or 
bearer,  alienated  during  rebellion  by  the 
insurgent  government,  and  acquired 
after  the  date  at  which  the  bonds  be- 
came redeemable,  are  affected  with  no- 
tice of  defect  of  title  in  the  seller: 
Texas  v.  White,  7  Wallace,  702. 

A  party  buying  bonds  of  the  United 
States  with  overdue  and  unpaid  cou- 
pons attached,  is  to  be  taken  as  affected 
with  knowledge  of  prior  equities'  when 
he  purchased  them  after  the  date  when 
they  are  redeemable  and  for  which  the 
coupons  run,  knowing  that  the  govern- 
ment paying  promptly  all  its  bonds 
generally  objects  at  that  time  to  redeem - 
iflg  these,  and  does  not  in  fact  redeem 
them  or  the  overdue  coupons,  and  where 


notice  has  been  given  in  public  papers 
of  great  circulation  that  payment  of 
the  bonds  was  forbidden,  and  there  was 
difficulty  about  them:  Texas  v.  Ear- 
denberg,  10  Wallace,  68 ;  see  Hotehkiss 
V.  Bank,  21  Wall.,  354. 

No  one  can  hecome  &  bona  fide  holder 
of  a  promissory  note,  so  as  to  shut  out 
a  valid  defence  by  the  maker,  when 
such  holder  takes  it  after,  by  its  terms, 
money  is  past  due  upon  it.  Wlien  a 
note  is  for  the  payment  of  money  at  a 
specified  time,  with  interest  payable  an- 
nually, the  payment  of  interest  annu- 
ally is  as  much  a  part  of  the  agreement 
as  the  promise  to  pay  the  principal.  It 
is  a  portion  of  the  debt,  and  if  when 
the  note  is  sold  to  a  third  person,  by 
the  payee,  a  year's  interest  is  past  due 
the  note  is  then  dishonored,  when  the 
instrument  furnishes  evidence  that  the 
written  promise  to  pay  has  been  broken, 
a  party  taking  the  same  takes  it  with  a 
warning  that  the  maker  may  have  some 
defence :  Newell  v.  Gre^g,  51  Barbour, 
263  ;  Bank  v.  County  Com*rs,  14  Minne- 
sota, 77. 

The  fact  that  a  promissory  note,  the 
principal  of  which  is  payable  in  four 
years  with  interest  annually,  bears  no 
indorsement  of  the  receipt  of  either  of 
the  three  instalments  of  interest  which 
have  fallen  due,  does  not  of  itself  ren- 
der the  note  subject  in  the  hands  of  a 
third  person  who  then  took  it  as  collat- 
eral security^  to  equities  existing  be- 
tween the  original  parties  to  it ;  but  is 
a  circumstance  for  the  consideration  of 
the  jury,  on  the  issue  whether  he  took 
it  in  good  faith  and  without  notice  of 
such  defence  :  National,  etc.,  v.  Kirby, 
108  Mas5.  R.,  497 ;  Boss  v.  Hewitt,  15 
Wise.,  260. 

It  is  clear  that  a  purchase  on  the  last 
day  of  grace  is  a  purchase  before  due  : 
Etertson  v.  National  Bank  of  Newport^ 
N.  Y.  Court  of  Appeals,  April  18,'  1876. 
modifying  4  Hun,  692  ;  6  Eng.  R.,  120 ; 
Bailey  v.  Proetz,  20  Minnewita,  411  ; 
CroMf>y  V.  Grant,  36  N.  H.,  273,  278. 
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The  reader  should  observe  that  the 
head-note  to  the  last  case  is  the  reverse 
of  what  the  court  held  ;  the  word  "not" 
being  accidently  omitted  in  the  head- 
note. 

The  contrary  was  held  in  Pine  v. 
Smith,  11  Gray,  88  ;  but  the  case  is  dis- 
approved by  Mr.  Parsons :  1  Parsons 
on  Bills  and  Notes,  263  note. 

In  Evertson  v.  National  Bank  of  New- 
part,  the  New  York  Court  of  Appeals 
held  April  18,  1876  (modifying  4  Hun, 
692),  that  coupons  in  the  following 
form : 

"  135.  The  Indianapolis,  Bloom-  $35 
ington  and  Western  Railway  Company 
will  pay  the  bearer,  at  its  agency  in  the 
city  of  New  York,  thirty-five  dollars  in 
gold  coin,  on  the  first  day  of  April,  1871, 
for  semi-annual  interest  on  bond  No.  — . 
"A.  P.  Lewis,  Secretary." 

were  negotiable  promissory  notes,  and 
if  purchased  on  the  last  day  of  grace 
K  bona  fide  purchaser  from  a  thief  ac- 
quired a  vafid  title  thereto.  But  that 
interest  warrants  in  the  following  form  : 

"  $35.        Interest  warrant  for        $35 

thirty-five  dollars  upon  bond  No.  — , 
of  the  Danville,  Urbana,  Bloomington 
and  Pekin  Railroad  Company.  Payable 
in  gold  coin  at  the  office  of  the  Farmers* 
Loan  and  Trust  Company  in  the  city  of 
New  York,  April  1,  1871. 

"  W.  J.  Ermkntrout,  Secretary." 

were  not  negotiable.  That  a  custom  of 
business  men  to  treat  them  as  such 
would  not  change  their  legal  character. 
That  a  purchaser,  even  before  due,  from 
one  having  no  title  would  acquire  none. 
That  the  owner  by  cutting  them  oS.  and 
selling  them  could  assign  them,  but  his 
purchaser  Would  take  no  better  title 
than  the  purchaser  of  any  non-negotia- 
ble instrument.  It  would  seem  to  fol- 
low that  payment  by  the  maker  to  one 
who  had  not  valid  title  thereto  would 
be  invalid,  and  the  real  owner  could 
again  recover  thereon. 

Though  a  broker  once  had  notice  of 
the  stealing  of  negotiable  bonds,  yet  if 
he  afterwards  in  good  faith  purchase 
them,  forgetting  the  fact,  he  is  a  bona 
Me  holder.  There  must  be  actual 
bad  faith  :  Lord  v.  WUkinson,  56  Bar- 
bour, 593  ;  Dinsmore  v.  Duncan,  67  N. 
Y.,  573. 

But  see  VermUyea  v.  Express  Co,,2\ 
Wallace,  138. 


An  indorsement  to  a  third  person 
which  has  been  so  neatly  erased  as  not 
to  be  discoverable  by  ordinary  observa- 
tion, will  not  prevent  a  bona  fide  pur- 
chaser  from  acquiring  a  valid  title : 
ZHnsmore  v.  Duncan,  57  N.  Y.,  673  ; 
see  also  U,  S.  v.  VermUyea,  10  Blatchf., 
280  ;  Hotchkiss  v.  Bank,  21  Wall.,  854. 

Nor  will  a  Us  pendens :  Holbrook  v. 
New  Jersey,  etc,,  57  N.  Y.,  616. 

Where  the  holder  of  a  promissory 
note  which  is  invalid  in  his  hands,  by 
reason  of  its  having  been  already  paid, 
wrongfully  transfers  it  before  maturity, 
to  a  bona  fide  holder  who  enforces  pay- 
ment thereof,  an  action  wiU  lie  against 
such  original  holder,  to  recover  back 
the  amount :  NeweU  v.  Oregg,  51  Bar- 
bour, 268. 

It  has  been  held  that  a  coupon  was 
so  far  a  portion  of  the  debt  secured  by 
a  bond  that  it  was  not  barred  by  the 
statute  of  limitations,  unless  the  lapse 
of  time  was  sufficient  to  bar  a  suit 
upon  the  bond  :  Lexington  v.  BuUer,  14 
Wallace,  282 ;  Kenosha  v.  Lamson,  9 
Wallace,  477. 

But  where  the  statute  barred  actions 
upon  aU  written  contracts  within  ten 
vears  after  the  cause  of  action  accrued,' 
held,  the  statute  commenced  to  run 
against  actions  for  coupons  with  inter- 
est annexed  to  municipal  bonds  when 
they  had  been  detached  from  the  bonds 
and  transferred  to  parties  other  than  the 
holders  of  the  bonds,  from  the  matu- 
rity of  the  coupons  respectively. 

Clark  V.  Iowa  Oitv,  20  Wallace,  583. 
As  we  understand  this  case  it  is  not  in 
conflict  with  the  former.  It  simply 
holds  that  the  statute  commences  to  run 
on  the  coupon  when  it  \b  payable,  and 
not  at  a  future  time  when  ine  principal 
of  the  bond  was,  by  its  terms,  payable. 

A  coupon  may  be  sued  as  a  negotiable 
instrument  independent  of  the  bond, 
though  the  latter  have  been  paid  and  ex- 
tinguished :  National,  etc.,  v.  Hart- 
ford, etc,  8  Rhode  Island,  375  ;  Clark 
V.  loioa  City,  20  Wallace,  583,  589 ; 
aty  V.  Lamson,  9  Wallace,  477;  Town 
V.  Cvlver,  19  Wallace,  84 ;  New  Lon- 
don, etc.,  V.  Ware,  etc.,  41  Conn.,  542. 

The  case  of  »mith  v.  Clark  Co.,  1 
Cent.  Law  Jour.,  5,  is  reported  54  Mis- 
souri, 58. 

A  coupon  in  this  form,  "Interest 
warrant  Jso.  12.  On  the  first  day  of 
July,  1856,  the  X.  Railroad  Company 
will  pay  to  bearer  thirty  dollars  for 
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interest  on  its  bond  No.  342,  J.  S., 
Treasurer,"  is  negotiable  by  delivery, 
and  may  be  enforced  against  the  cor- 
poration by  any  bolder  in  good  faith  : 
Maven  v.  Grand,  etc,,  109  Mass.,  88. 

As  to  indorsements  npon  sach  bonds, 
affecting  their  negotiability,  see  Bern- 
ders  V.  Bacon,  8  Johns.,  485;  Tappan 
V.  Ely,  16  Wend.,  362;  Bmedict  v. 
Oaufden,  49  N.  Y.,  396 ;  U.  3.  v.  Ver- 
milyea,  10  Blatchford,  280;  Hotehkm 
V.  Bank,  21  Wall.,  354. 

Coupons  attached  to  a  mortgage  upon 
a  railroad  are  a  part  of  the  mortgage 
debt  though  the  holder  thereof  have  no 
interest  in  the  mortgage ;  the  holder  of 
tiie  coupons  is  .entitled  to  share  pro 
rata  in  the  proceeds  of  a  sale  under  a 
foreclosure  of  the  mortgage :  SeweU  v. 
Brainard,  38  Vermont,  364 ;  MiUer  v 
R.  cfe  TT.  jB.  jB.,  40  Vermont,  899. 

See  Haven  v.  Grand,  etc.,  109  Mass., 
88  ;  Sturges  v.  Knapp,  36  Vermont,  439. 

Where  a  mortgage  is  given  to  secure 
two  or  more  promissory  notes  or  obli- 
gations falling  due  at  different  times, 
transferred  to  and  held  by  different 
persons,  some  cases  hold  that  the  in- 
strument first  becoming  due,  irrespec- 
tive of  the  order  of  transfer,  is  to  be 
first  paid  from  the  proceeds  of  the 
mortgage,  and  so  on  in  the  order  in 
which  they  become  due. 

Alabama:  Bloodgood  v.  McVay,  9 
Porter,  547;  but  see  this  case  distin- 
guished in  GvUum  v.  Erwin,  4  Alabaifaia, 
452,  in  class  2. 

Florida :  Wilson  v.  Hayward,  6  Flor- 
ida. 171. 

Illinois :  FUnoer  v.  EUwood,  66  Illi- 
nois, 441 ;  Van  8a/nt  v.  AUamon,  28 
Illinois,  30 ;  Sargeant  v.  How,  21  IIU- 
nois,  148;  Funk  v.  McReynolds,  33 
Illinois,  481. 

Indiana :  Bank  v.  Tweedy,  8  Blackf., 
447;  StaiUey  v.  Beatty,  4  Ind.,  134; 
Hough  V.  Oiiborn,  7  Ind.,  140  ;  Hunt  v. 
Harding,  11  Ind.,  245;  Ha/rrison  v. 
Harlan,  14  Ind.,  439  ;  Murdock  v.  Ford, 
17  Ind..  52. 

Iowa:    Grapengether   v.   Fejeroary, 

9  Iowa.  163  ;  Rankin  v.  Major,  9  Iowa, 
297  ;  Hinds  v.  Mo&i-s,  11  Iowa,  211. 

Maine:  Larabee  v.  Lanibert,  32 
Maine,  97^  except  that  interest  on  all 
the  notes  is  to  be  first  paid. 

llOiBSonri:  Mitc/teUv.  Laden,  36  Mis- 
souri, 526. 

New  Hampshire:    Hunt  v.   Stiles, 

10  N.  H.,  466. 


Ohio :  Bank  v.  Singer,  13  Ohio  Bep., 
240. 

Sonth  Carolina :  MuUer  v.  Wadling- 
ton,  5  S.  C.  Rep..  346. 

Virginia:  Gwathmeys  v.  Ragland, 
1  Randolpli,  466.  The  first  note  was 
paid,  the  second  first  transferred  and 
then  the  third.  The  court  simply  held 
the  second  note  should  be  first  paid 
out  of  the  proceeds.  This  may  be 
held  to  fall  under  the  class  holding 
they  are  to  be  paid  in  the  order  of 
transfer. 

Wisconsin :  Wood  v.  Trask,  7  Wise. , 
566,  nnless  some  special  equity  inter- 
vene :  Marine  Bank  v.  International 
Bank,  9  Wise.,  48 ;  Lyman  v.  Smith, 
21  Wise.,  674. 

Others  that  they  are  to  be  paid  in  the 
order  of  their  transfer. 

Alabama :  Cullum  v.  Erwin,  4  Ala- 
bama, 452  ;  Bank  v.  Bank,  9  Ala.,  645. 
OuUum  V.  Erwin,  4  Ala.,  452,  holds 
explicitly  that  in  the  absence  of  any- 
thing showing  a  contrary  intent  the 
notes  are  to  be  paid  in  the  order  of 
transfer. 

It  distinguishes  Bloodgood  y.  Me  Vay, 
9  Porter,  547,  by  showing  that  in  the 
latter  case  the  first  note  was  transferred, 
so  that  that  case  does  not  conflict  with 
OuUum  V.  Erwin. 

Virginia :  Gwathmeys  v.  Bagland,  1 
Randolph,  466 ;  see  the  remarks  upon 
this  case  under  the  class  of  cases  hold- 
ing the  notes  are  to  be  paid  in  the  order 
in  which  they  become  due. 

Others  that  the  obligations  are  to  be 
paid  pro  rata  unless  the  obligee  at  the 
time  of  the  transfer  intend^  to  give 
one  a  preference  over  the  others. 

Oalifomia:  Hartley  v.  Waterhouse, 
1  Labatt,  64 ;  Grattan  v.  Wiggins,  23 
Cal.,  31. 

Oonnectiont:  Lewis  v.  Deforest,  20 
Conn.,  427. 

Maine :  John  v.  Candage,  31  Maine, 
28  ;  Moore  v.  Ware,  38  Maine,  496. 

Michigan:  Cooper  v.  Ulman,  Wal- 
ker's Chy.,  251,  and  see  HuU  v.  Swart- 
out,  29  Mich.,  249. 

Mississippi:  Parker  v.  Mercer,  7 
Miss.  (6  How.),  820;  Cage  v.  Her,  13 
Miss.  (5  Smedes  &  Marsh.),  410  ;  Terry 
V.  Woods,  14  Miss.  (6  Smedes  &  Marsh.), 
150 ;  Henderson  v.  Herrod,  18  Miss. 
(10  Smedes  &  Marsh.),  631  ;  Bank  v. 
TarUton,  23  Miss.,  173;  Pugh  v.  Hoi*.. 
27  Miss.,  461  :  Trustees  v.  Prentiss,  29 
Miss.,  50. 
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Ohio :  BushfiM  v.  Meyer,  10  Ohio, 
St.  Rep.,  384.  In  this  case  it  was  held 
the  obligee  reserved  by  the  assignment 
sufficient  of  the  assets  to  pay  the  note 
retained  by  him,  so  that  the  case  is  not 
inconsistent  with  Bank  v.  Singer,  18 
Ohio.  240. 

New  York:  RigJU&ry,  8taU,  S&andt 
(^ly.,  608;  BamunY.  StoeUng,  2 Barb., 
185  ;  Bridenbeck&r  v.  LomU,  82  Barb., 
10. 

Pemusylvania :  Donley  v.  Hayes,  17 
Serg.  &  Rawle,  400;  Ferry's  Appeal, 
22  Penn.  St.  Rep.,  43;  HanoocJ^e  Ap- 
peal, 84  Penn.  St.  Rep.,  165. 

Rhode  Island:    Waierman  v.  Hunt, 

2  R.  I.,  298. 

Tennessee:  Ewmg  y.  Arthur,  1 
Humphrey,  537. 

Vermont:  8maU  v.  Braina/rd,  88 
Vermont,  364 ;  Keyee  v.  Wood,  21  Ver- 
mont,  831. 

And  in  England  the  rule  is  the  same 
as  to  payment  of  legacies,  though  pay- 
able at  difierent  times  :  Clark  v.  Seuter, 

3  Atkins,  100 ;  MiUer  v.  HuddleetoTie, 
8  McNaghten  &  Gorden,  518,  and  see 
cases  cited  in  note  by  Mr.  Perkins  to 
Little,  Brown  &  Co.'s  ed.;  Blower  v. 
Morret,  2  Yes.  Sen.,  420;  Braithwaite 
V.  Braithwaite,  1  Vem.  Chy.,  834  ;  Car- 
penter V.  Ca/rp&nJb&r,  1  Vem.  Chy. ,  440  ; 
3wre  V.  Ewre,  1  Eq.  Cas.  Abr.,  115, 
case  15. 

In  the  following  cases  it  was  held 
the  facts  showed  an  intention  on  the 
part  of  the  obligee  at  the  time  of  the 
transfer  to  give  one  a  preference  over  the 
others. 

Oallfomla:  Grattan  v.  Wiggins,  28 
Cal.,  16, 81;  Shermans.  Dunbar,  6  Cal., 
63.    See  Hockw  v.  Beas,  18  Cal..  650. 

Illinois :  Walker  v.  Dement,  42  Ills., 
272.  276. 

Kansas :  Ifoyes  v.  White,  9  Kansas, 
640. 

Maine:  Moore  v.  Ware,  88  Maine, 
498. 

Massachiisetts :  Bryant  v.  Damon,  6 
Gray,  564.  567. 

Mississippi:  Mississippi  Bank  v. 
Tarleton,  23  Miss.,  173;  Trustees  V. 
Prentiss,  29  Miss.,  50. 

New  York :  Van  Rensselaer  v.  Staf- 
ford, Hopkins'  Chy..  569.  affirmed  9 
Cowen,  316,  as  explained  in  Cooper  y. 
Ulman,  Walker's  (Mich.)  Chy.,  251; 
see  also  Bush  v.  Lathrop,  22  N.  V. ,  543  ; 
Bank  v.  Jiank,  9  Wend.,  410;  Patti- 
son  V.  HuU,  9  Cowen,  752.' 

12  Eng.  Hep. 


Ohio:  BushfiM  v.  J/eyor,  10  Ohio, 
St.  Rep.,  834. 

Tennessee:  Munn^  v.  Arthur,  1 
Humph.,  537. 

Vermont:  Wright  v.  Parker,  2 
Aiken,  212 ;  Keyes  v.  Wood,  21  Vermont, 
331 ;  Langdon  v.  Keith,  9  Vermont,  299. 

Wisconsin:  Bolston  y.  Brockway,  23 
Wise.,  407. 

Such  intention  may  be  sufficiently 
proved  by  the  circumstances  surround- 
ing the  transaction,  although  the  mere 
fact  of  a  transfer  of  one  is  not  sufficient. 
So  by  an  express  agreement.  See  the 
cases  before  cited. 

Also  Brownlee  v.  Arnold,  60  Mo.,  79. 

In  a  suit  to  foreclose  such  a  mort- 
gage the  holders  of  all  the  notes  or  ob- 
liffations  should  be  parties  :  Wilson  v. 
Maywa/rd,  2  Florida.  27 ;  Orattan  v. 
Wiqgins,  23  Cal..  16. 

Though  in  Illinois  it  is  said  that  if 
the  holder  of  the  first  note  fore- 
closes without  making  the  holders  of 
the  other  notes  parties,  the  mortgage 
is  extinguished,  but  the  holders  of  the 
subsequent  notes  can  redeem  from 
him  :  Van  8ant  v.  AUamon,  23  Illi- 
nois, 30,  35. 

Such  would  possibly  be  the  effect 
elsewhere  as  between  the  mortgagor 
and  holders  of  the  subsequent  notes, 
if  a  foreclosure  were  allowed  to  proceed 
without  a  plea  in  abatement  on  account 
of  the  non-joinder  of  such  other  hold- 
ers. Although  it  would  seem  to  be  con- 
trary to  principle  to  hold  that  one's 
rif  hts  could  be  cut  off  by  a  suit  to 
which  he  was  not  a  party :  Moore  v. 
Ware,  88  Maine,  496. 

As  to  whether  it  can  be  foreclosed 
before  the  last  note  falls  due,  see 
Brownlee  v.  Arnold,  60  Missouri,  79. 

A  third  person  who  supplies  the 
money  to  pay  the  coupons  of  bonds 
secured  by  a  mortgage  will  have  the 
security  of  the  mortgage  though  the 
coupons  have  been  detached.  But  the 
equities  of  the  bondholders,  who  deliv- 
ered .their  coupons  for  payment  and 
supposed  they  were  paid,  are  superior 
to  those  of  such  person.  The  holders 
did  not  assign  or  transfer  their  coupons 
to  him.  They  had  a  direct  interest  in 
having  them  paid,  so  as  to  preserve  the 
value  of  the  security :  Union,  etc,,  v. 
MonticeUo,  etc.,  1  Weekly  Dig.',  400, 
13  Albany  Law  Jour.,  377,  N.  Y.  Court 
of  Appeals  ;  Haven  v.  Grand,  etc.,  109 
Mass.,  88. 
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[Law  Reports,  10  Exchequer,  92.] 

Feb.  11,  1876. 

[IN  THE  EXCHEQUER  CHAMBER.] 

92]  *MiLL  V.  Hawker  and  Others,  and  Wickett('). 

TVespoas — HighuMV  Board — Individual  Corporaton — District  Surveyor — Perwnal 
Liability— 6  d:  6  Wm.  4,  c.  50,  25  A  26  Viet,  c,  «1. 

At  a  meeting  of  the  members  of  a  highway  board  it  was  resolved  that  a  path 
running  through  land  in  the  occupation  of  the  plaintiff  was  a  highway,  and  that  the 
plaintiff  be  directed  to  remove  a  lock  from  a  gate  placed  across  it.  The  surveyor  of 
the  board  was  afterwards  ordered  by  them  to  remove  the  lock,  and  did  so.  On  the 
trial  of  an  action  of  trespass  brought  by  the  plaintiff  against  the  members  of  the 
board  in  their  personal  capacity  and  the  surveyor,  in  which  the  defendante  justified, 
Kelly,  C.B.,  nonsuited  the  plaintiff  on  the  ground  that  neither  the  members  of  the 
board  nor  the  surveyor  were  liable  individually.  No  evidence  was  therefore  given  in 
support  of  the  plea  of  justification.  The  Court  of  Exchequer  (Kelly,  C.B..  dissenting) 
having  set  aside  the  nonsuit  and  ordered  a  new  trial  on  the  ground,  first,  that 
assummg  that  the  resolution  was  illegal  the  members  of  the  board  who  concurred  in 
it  were  personally  responsible ;  secondly,  that  the  fact  that  the  surveyor  was,  by 
25  <&  26  Vict.  c.  61,  s.  16,  bound  to  obey  the  orders  of  the  board,  did  not  excuse  him 
if  in  obeying  their  orders  he  did  an  unlawful  act: 

Held,  oy  tne  Exchequer  Chamber  (expressing  no  opinion  as  to  the  liability  of  the 
members  of  the  board),  that  the  surveyor  was  liable,  and  that  the  judgment  setting 
adde  the  nonsuit  must  therefore  be  affirmed. 

Appeal  by  the  defendants  from  the  judgment  of  the  Court 
of  Exchequer  making  absolute  a  rule  to  set  aside  a  nonsuit  ('). 

The  facts  are  fully  stated  in  the  report  of  the  case  in  the 
court  below,  and  may  be  sufficiently  understood  from  the 
head-note  to  the  present  report. 

Feb.  10,  11.  Kingdon^  Q.C.  (Lopes,  Q.C.,  and  Finder 
with  him),  for  the  defendants :  First,  the  defendants,  who 
93]  are  members  of  the  *highway  board,  are  not  personally 
liable.  [It  is  unnecessary  to  refer  to  this  part  of  the  argu- 
ment, as  no  judgment  was  given  on  the  point.]  Secondly, 
Wickett,  the  surveyor  of  the  highway  board,  is  not  liable. 
By  the  Highway  Act,  1862  (25  &  26  Vict.  c.  61),  s.  16,  it  is 
enacted  that  the  surveyor  "shall  in  all  respects  conform  to 
the  orders  of  the  board  in  the  execution  of  his  duties."  He 
is  therefore  bound  to  obey  the  commands  of  the  board,  and 
his  position  is  analogous  to  that  of  a  bailiff  or  other  officer 
executing  the  process  of  a  court  of  justice.  It  has  always 
been  held  that  such  an  officer  may  in  an  action  of  trespass 
justify  under  the  process  of  the  court,  though  it  had  no 
foundation  in  point  of  fact :  Dews  v.  Riley  (') :  Andrews  v. 
Marris  (*).  Tne  surveyor  is  a  public  officer  acting  for  a  pab- 
lic  body. 

'(»)  Affirming  10  Eng.  P^ep.,  468.  («)  11  C.  B.,  434;  20  L.  J.  (C.P.),  264. 

(«)  Law  Rep.,  9  Ex.,  309 ;  10  Eng.  Rep.,         (•»)  1  Q.  B.,  8. 
468. 
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[Blackburn,  J.:  The  Chief  Baron  having  nonsuited  the 
plaintiff,  I  think  we  must  assume  that  the  path  in  question 
was  not  a  highway.  It  follows  that  the  board  acted  without 
jurisdiction.  And  though  the  surveyor  must  obey  the  board, 
it  is  ''in  the  execution  of  his  duties."] 

The  immunity  of  a  judicial  officer  does  not  depend  upon 
the  process  bein^  within  the  jurisdiction  of  the  court :  mo- 
ravia  v.  Sloper  0).  Under  s.  17  of  the  act  the  board  are  to 
keep  in  repair  the  highways  within  their  district.  It  is  there- 
fore for  the  board  to  determine,  as  between  themselves  and 
their  officers,  which  are  the  highways.  The  suiTeyor  cannot 
inquire  whether  any  order  given  to  him  is  legal  or  not. 

[Blackburn,  J. :  He  has  two  courses.  He  can  insist  upon 
an  indemnity  before  acting,  or  he  may  require  the  board  to 
have  recourse  to  legal  process.] 

It  is  unreasonable  to  require  that  the  surveyor  should  be 
satisfied  that  any  act  wliicJi  he  is  called  upon  to  perform  is 
within  the  jurisdiction  of  the  board ;  it  is  enough  that  it  is 
apparently  within  their  jurisdiction. 

Arthur  Charles  [H.  T.  Cole^  Q.C.,  with  him)  first  argued 
the  question  as  to  the  personal  liability  of  the  members  of 
the  board.  Secondly,  with  regard  to  the  survevor,  he  is  lia- 
ble as  the  hand  which  did  an  illegal  act.  The  act  5  &  6 
Wm.  4,  c.  60,  ss.  69,  *73,  74,  contains  provisions  which  [94 
show  that  in  the  case  of  supposed  obstructions  to  a  highway, 
it  was  intended  that  the  surveyor  should  not  act  mero  motu^ 
but  should  make  complaint  to  the  justices.  The  defendants' 
argument  upon  s.  16  of  the  later  act  must  go  the  length  of 
saying  that  the  surveyor  must  accept  the  orders  of  the  board, 
no  matter  what  they  are.  The  case  has  no  analogy  with  that 
of  the  execution  of  process  by  officers  of  courts  of  justice. 
It  is  subject  to  the  ordinary  law  of  master  and  servant. 

He  also  repeated  the  arguments  urged  in  the  court  below. 

Kingdon^  Q.C.,  in  reply. 

Blackburn,  J. :  This  action  was  brought  against  several 
defendants,  one  of  whom  was  the  surveyor  of  the  highways 
and  the  others  members  of  the  highway  board,  which  is 
made  a  corporation  by  the  late  statute.  The  Lord  Chief 
Baron  at  the  trial  decided,  for  reasons  which  I  will  consider 

Sresently,  that  the  action  would  not  lie  against  either  of  the 
efendants — neither  against  the  surveyor  nor  the  rest ;  and 
he  directed  a  nonsuit,  the  question  as  to  whether  the  place 
in  dispute  was  a  highway  not  being  discussed.  Upon  appli- 
cation to  the  Exchequer,  the  majority  of  that  court  (the  Lord 
Chief  Baron  dissenting)  sot  aside  the  nonsuit,  and  ordered  a 

(')  AVjUh'  Kep.,  30. 
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new  trial  on  two  distinct  grounds.  They  thought  the  Chief 
Baron  wrong  in  sayiiiff  that  the  surveyor  was  protected,  and 
that  no  action  would  lie  against  him,  and  that  he  was  also 
wrong  in  saying  that  no  action  would  lie  against  the  corpora- 
tors. Now,  the  appeal  before  us  is  from  that  decision ;  and 
we  are  all  of  opinion  that,  as  regards  the  surveyor,  the  non- 
suit was  wrong,  and  that  the  rule  ordering  a  new  trial  was 
right.  And  inasmuch  as  it  was  one  nonsuit,  where  the  par- 
ties were  sued  together  in  a  single  action,  the  decision  that 
the  nonsuit  was  improper  as  regards  one,  sets  it  aside  as 
regards  all,  and  consequently  the  judgment  making  the  rule 
absolute  must  be  affirmed.  In  arriyiug  at  this  conclusion 
we  proceed  upon  the  ground  that  the  surveyor  was  clearly 
liable. 

Now,  with  regard  to  the  other  question  which  has  been 
raised  and  discussed,  as  to  whether  the  corporators  were  lia- 
ble, it  is  one  of  considerable  importance  and  great  difficulty. 
95]  If  it  were  necessary  *to  decide  that  question,  we  should 
require  time  for  consideration,  and  possibly,  when  we  had 
considered  it,  our  decision  would  not  be  unanimous.  Our 
decision  would  be  of  no  assistance  in  sending  the  case  down 
to  trial,  and  would  perhaps  be  an  embarrassment  to  the 
learned  judge  who  may  have  to  try  it.  We  think  it  better, 
therefore,  to  leave  the  decision  oi  the  Court  of  Exchequer 
upon  that  point  as  it  is.  We  leave  it  with  the  authority  it 
had  before,  no  better  and  no  worse.  On  the  new  trial  the 
facts  will  be  ascertained,  and  the  point  reserved  in  such  a 
manner  that  the  court  before  which  it  comes  will  be  much 
better  able  to  deal  with  it  than  they  would  be  if  they  were 
to  consider  it  now. 

I  will  now  shortly  give  my  reasons  for  thinking  that  the 
surveyor  is  liable;  and  in  stating  those  reasons  I  believe 
that  1  express  the  opinions  of  all  the  judges.  If  the  board 
had  authority  given  to  them  by  the  statute  to  determine 
whether  a  disputed  highway  was  a  highway,  and  conse- 
quently were  authorized  to  break  into  a  close  where  they 
supposed  that  there  was  a  highway,  but  where  there  was  not 
a  highway,  though  they  honestly  and  honafide  believed  there 
was ;  if  tnere  had  been  any  such  authority  given  to  them,  and 
if  the  surveyor  was  acting  under  their  orders,  I  should  appre- 
hend that  ne  would  be  protected.  Sect.  16  of  26  &  26  Vict, 
c.  61,  enacts  that  "the  district  surveyor  shall  act  as  the  agent 
of  the  board  in  carrying  into  effect  all  the  works  and  per- 
forming all  the  duties  required  to  be  carried  into  effect  or  to 
be  perlormed  by  the  board."  If  the  board  had  authority 
given  to  them  to  enter  inl^o  a  close  where  there  was  no  high- 
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way,  but  -where  they  really  believed  there  was  a  highway, 
and  they  directed  their  surveyor  to  go  there,  that  would  be 
a  duty  m  which  the  surveyor  would  be  directed  to  act.  But 
then  the  section  goes  on — ''and  he  shall  in  all  respects  con- 
form to  the  orders  of  the  board  in  the  execution  of  his  du- 
ties." If  the  statute  said  to  a  man,  "You  are  to  obey  the 
orders  of  a  particular  person,"  it  would  be  very  hard  to  pun- 
ish him  if  he  did  not  obey  those  orders,  and  at  the  same  tune 
to  make  him  liable  if  he  did  obey  them.  But  when  you 
come  to  look  at  the  matter,  the  board  must  have  some  power 
or  duty  to  order  what  is  to  be  done,  and  the  surveyor,  who 
is  to  do  it  for  them,  is  to  obey  their  directions.  The  aci  does 
not  say  that  when  the  board  think  *that  they  have  an  [96 
atithority,  but  have  not  that  authority,  that  the  surveyor  is 
to  act  upon  their  directions,  and,  consequently,  that  while 
acting  on  their  directions  he  is  to  be  protected. 

Now,  as  to  the  question  whether  any  jurisdiction  or  au- 
thority is  given  to  the  ancient  surveyor  of  highways,  and  to 
the  highway  board  which  is  substituted  for  him,  to  break 
into  a  close  which  is  private  property,  but  where  they  think 
there  is  a  highfeay,  one  is  somewhat  embarrassed  through 
not  knowing  on  what  ground  the  board  believed  this  path  to 
be  a  highway.  No  board  has  power  to  decide  whether  a 
certain  way  is  a  highway ;  but  they  may,  if  they  like,  or 
anybody  may,  if  he  likes,  raise  the  issue  at  common  law  and 
have  it  decided.  There  are  provisions  in  this  statute  under 
which  the  question  whether  a  certain  place  is  a  highway  may 
be  brought  before  the  justices  for  decision,  but  there  is  no 
power  for  any  board  or  other  oflScer  to  decide  it.  Any  one 
acting  upon  such  a  decision,  does  so  at  his  peril.  Mr.  fang- 
don  endeavored  to  point  out  some  section  which  gave  this 
power.  I  can  see  none.  Mr.  Charles  argued  that  even  if  it 
had  been  a  highway,  the  surveyor  had  no  right  to  remove 
the  obstruction.  How  that  would  be  I  do  not  say ;  it  is  not 
the  question  here.  We  must,  in  favor  of  the  plaintiflf,  as- 
sume that  if  he  had  not  been  stopped  he  would  have  proved 
that  this  was  not  a  highway ;  and  if  he  had  proved  that  it 
was  not  a  highway,  the  question  whether  the  surveyor  would 
have  the  rignt  to  remove  an  obstruction  across  a  real  high- 
way, would  not  have  arisen.  Here  a  gate  on  a  close,  which 
has  not  been  proved  to  be  a  highway,  has  been  broken 
through,  and  there  is  no  clause  in  the  act  of  Parliament 
which  says  that  this  can  be  done.  It  does  not  give  the  board 
a  right  to  remove  something  from*that  which  is  not  a  high- 
way, but  which  they  think  is  a  highway.  If  this  be  the  case, 
the  ground  on  which  the  jDhief  Baron  held  that  the  surveyor 
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was  not  responsible,  seems  totally  to  fail.  The  exception  is 
only  that  of  people  acting  for  courts  of  justice,  or  perhaps 
where  any  act  of  Parliament  says  that  they  must  in  all 
events  obey.  But  it  certainly  does  not  apply  to  such  a  case 
as  the  one  before  us.  where  the  act  only  says  that  the  sur- 
veyor shall  obey  lawiul  orders.  For  these  reasons  I  think 
that  the  judgment  of  the  court  below  ou|^ht  to  be  affirmed ; 
but  we  must  only  be  taken  to  add  the  conhrmation  of  a  court 
97]  of  appeal  to  *that  part  of  tJie  judgment  which  proceeded 
on  the  ground  that  the  surveyor  was  liable. 

Mellor,  J.:  I  am  of  the  same  opinion.  I  think  the  true 
limit  of  the  surveyor's  obedience  is  while  the  board  is  acting 
legally,  not  when  it  is  acting  illegally.  Where  he  is  pro- 
tected from  the  consequences  of  any  act,  the  board -are  pro- 
tected, but  if  the  board  order  him  to  do  anything  whicn  it 
is  beyond  their  power  to  order,  then  I  take  it  that  he  is  no 
longer  protected.  I  take  this  to  be  the  meaning  of  s.  16,  and 
I  agree  that  the  judgment  of  the  court  below,  so  fa,r  as  the 
surveyor  is  concerned,  should  be  affirmed. 

Lush,  J.,  concurred. 

Grove,  J.:  I  also  agree  in  the  opinion  Which  has  been 
expressed.  It  is  admitted  for  the  purposes  of  this  part  of 
the  case  that  the  board  is  liable  in  its  corporate  capacity  for 
an  act  which,  for  the  purposes  of  the  case,  is  admitted  to  be 
unlawful;  and  here  the  surveyor  commits  that  unlawful 
act,  for  which  he  should  be  held  legally  responsible.  There- 
fore the  whole  question — for  no  other  question  has  been 
brought  to  bear  upon  the  matter— is  whether  by  s.  16  he  is 
exempted  from  that  liability.  [Tlie  learned  judge  read  the 
section.]  It  seems  to  me  tnat  it  would  be  straining  the  act 
to  say  that  the  section  actually  exempts  the  surveyor  from 
all  legal  liability.  If  the  rendering  which  is  contended  for 
by  Mr.  Kingdon  were  adopted,  it  would  virtually  give  him 
such  an  exemption,  for  I  do  not  see  any  words  in  the  section 
which  would  limit  that  exemption.  But  I  see  nothing  to 
give  it  a  wider  limitation  than  that  of  things  lawfully 
ordered  by  the  board.  It  is  confined  to  carrying  into  effect 
the  duties  by  the  act  required.  No  case  has  been  cited  by 
Mr.  Kingdon  in  support  of  his  argument  except  the  case  of 
officers  executing  legal  process,  and  acting  in  the  execution 
of  duties  conferred  upon  them  by  courts  of  law.  This  seems 
to  me  to  show  that  the  exemption  claimed  here  is  not  an 
exemption  which  would  be  likely  to  exist,  for  if  it  had  we 
should  probably  have  had  some  cases  more  expressly  in 
point.  I  think  I  ought  to  add  that  I  have  entertained  some 
doubt  as  to  whether  the  court  ought  not  to  have  given  judg- 
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ment  on  both  points,  but  that  doubt  is  not  sufficient  to 
*induce  me  to  differ  from  the  rest  of  the  court,  more  [98 
especially  as  the  court  will  be  in  fuller  possession  of  the 
facts  after  the  trial. 

Denman,  J.:  I  am  of  the  same  opinion.  The  question  as 
to  the  liability  of  the  surveyor  seems  to  me  to  depend  en- 
tirely on  the  words  of  25  &  26  Vict.  c.  61,  s.  16,  and  the 
words  relied  upon  by  Mr.  Kingdon  are  these :  ''He  shall  in 
all  respects  conform  to  the  orders  of  the  board  in  the  execu- 
tion of  his  duties."  To  ascertain  the  real  meaning  of  these 
words  we  must  go  to  the  earlier  part  of  the  clause,  which 
says:  *'he  shall  act  as  the  agent  of  the  board  in  carrying 
into  effect  all  the  works  and  performing  all  the  duties  re- 
quired t©  be  carried  into  effect,  or  to  be  performed  by  the 
board."  What  are  those  duties?  They  are  duties  relating 
entirely  to  public*  highways,  and  for  the  purposes  of  this 
case  we  are  bound  to  assume  that  the  particular  place  in 
which  the  surveyor  attempted  to  execute  his  duties  on  the 
occasion  complained  of,  was  a  place  which  was  not  a  public 
highway.  If  so,  I  think* it  follows  from  the  reasons  given 
by  my  Brother  Blackburn,  that  the  board  had  no  jnnsdic- 
tion  over  that  place.  Then,  if  the  board  had  no  right  to  do 
what  they  did,  had  the  surveyor  any  right  to  act  under 
their  authority  in  the  manner  complained  of?  Well,  the 
words  are,  "he  shall  in  all  respects  conform  to  the  orders 
of  the  board  in  the  execution  of  his  duties."  If  this  was 
not  a  highway,  he  would  have  no  duties  there  at  all,  and  he 
cannot  therefore  resort  to  this  clause  as  affording  him  a 
protection.  The  cases  relied  upon  have  been  cases  of  a 
peculiar  kind.  The  case  of  Dews  v.  Riley  (M,  and  the  case 
of  Andrews  v.  Marris  ("),  the  only  two  whicn  told  in  favor 
of  Mr.  Kingdon,  were  cases  relating  merely  to  duties  per- 
formed by  officers  under  the  orders  of  a  court  of  justice. 
These  cases  are  not  applicable  to  the  present  case,  but  the 
general  rule  is  applicaDle,  that  a  man  who  has  done  a  wrong 
is  responsible  for  that  wrong.  Here  the  surveyor  has  done 
an  act  upon  an  object  with  which  he  had  no  duty  to  inter- 
fere.    Therefore  he,  at  all  events,  is  responsible. 

With  regard  to  the  question  as  to  the  corporators  being 
personally  responsible,  I  think  that  is  a  matter  of  great 
difficulty,  and  that  it  would  be  better  not  to  send  down  the 
case  with  a  divided  *opinion,  or,  by  taking  time  to  con-  [99 
sider,  to  prevent  the  case  from  being  tried  at  the  next  assizes. 

Archibald,  J. :  I  entirely  agree  as  to  the  inexpediency  of 
taking  time  to  consider  the  question  as  to  the  personal  lia- 

(')  11  C.  B.,  434;  20  L.  J.  (C,P.)»  264.  (»)  1  Q.  -B.,  8, 
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bility  of  the  corporators,  as  to  which  there  may  probably  be 
some  difference  of  opinion.  As  regards  the  surveyor,  it  ap- 
pears, to  me  that  the  effect  of  s.  16  is  to  make  him  the 
executive  of  the  board,  and  any  orders  which  he  may  re- 
ceive to  carry  out  their  lawful  duties,  are  orders  which  he 
ought  to  obey.  If  they  go  beyond  this  limit  he  ought  not 
to  obey  them,  and  would  not  be  justified  in  obeying  them. 
Here  it  is  admitted  that  the  spot  in  question  was  not  a  high- 
way ;  and  nothing  has  been  cited  to  show  that  the  board 
would  be  justified  in  committing  a  trespass  upon  land  which 
is  not  a  highway.  Consequently,  this  was  no  part  of  their 
duties ;  and  I  think  it  was  no  part  of  the  duty  of  the  sur- 
veyor to  obey  their  orders  to  commit  that  trespass.  For 
these  reasons  I  agree  that  the  judgment  of  the  court  below 
on  this  point  should  be  affirmed. 

Judgment  affirToed  as  regards  the  liability  of 
the  surveyor. 

Attorneys  for  plaintiff:  Pattison,  Wigg  &Co,,for  While 
.  &  Dingley^  Launceston,  , 

Attorneys  for  defendants :  Coode^  Kingdondt  Cotton^  for 
Hawker^  Boscastle. 

It  is  well  settled  that  a  servant  is  master  and  the  servant :  2  Hilliard  on 

liable  for  an  illegal  act  done  by  com-  Torts  (4th  ed.),  31;  MonlfortY.  Hughe9, 

mand  of  his  master :  Addison  on  Torts  3  E.  D.  Snuth,  591 ;  Phelps  v.  Wait, 

(4th  ed.),  70,  364,  506,  935 ;  2  HUliard  30  N.  Y.,  78,  79 ;  Bruit  v.  Mali,  36 

on  Torts  (4th  ed.),  447.  N..Y.,   205;  Oreed  v.  Martmann,  29 

Though  the  master  be  also  liable:  N.  Y.,  591. 
Addison  on  Torts  (4th  ed.),  888  ;  2  HU-        Otherwise  in  Massachusetts  :   Ptur- 

liard  on  Torts  (4th  ed.),  405.  8ons  v.  WincheU,  6  Cash.,  592. 

And  a  joint  action  lies  against  the 


[Law  Reports,  10  Exchequer,  100.] 

Feb.  9,  1876. 

[IN  THE  EXCHEQUER  CHAMBER.] 

100]  BRADLEY  and  Another  v.  The  London  and  North 
Western  Railway  Company  (*). 

Contributory  Negligence—Railway  Bridge, 

The  plaintiffs,  colliery  owners,  had  a  siding  adjoining  the  defendants^  line,  which 
was  crossed  by  a  bridge,  and  on  to  which  the  defendants  were  in  the  habit  of  convey- 
ing the  plaintiffs'  empty  trucks  from  their  line,  the  plaintiff  removing  them  as  they 
thought  fit.  The  defendants  were  accustomed  to  bring  such  empty  trucks  along-  their 
main  line  at  any  hour  by  day  or  night,  and,  without  notice  to  the  plaintifis,  to  shunt 
such  trucks  on  to  the  siding  and  leave  them  there  to  be  disposed  of  by  the  plaintiffs. 
One  Saturday  evening,  after  w^orking  hours,  the  defendants  brought  on  to  the  plain- 

(»)  Reversing  8  Eng.  Rep.,  516. 
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tiffs'  siding  and  left  there  trucks  of  the  plaintiffs,  one  of  which  was  loaded  with  a 
broken  truck  to  such  a  height  that  it  would-  not  pass  under  the  bridfi^e.  More  than 
twenty -four  hours  afterwards,  but  before  work  was  resumed  at  the  plaintiffs'  works, 
the  defendants,  after  dark,  pushed  on  to  the  siding  other  trucks  of  the  plaintifls 
which  pushed  the  loaded  truck  up  to  the  bridge,  by  which  means  the  further  progress 
of  the  train  of  trucks  was  checked.  The  engine-driver,  believing  that  the  obstruc- 
tion was  caused  by  a  break,  drew  back  the  engine,  and  ^ve  with  it  such  a  push  to 
the  train  that  the  loaded  truck  knocked  down  the  bridge.  In  an  action  for  the 
damage  so  done,  the  jury  found  that  the  plaintiffs  were  guUty  of  contributory  negli- 
gence in  not  removing  the  loaded  truck : 

Uddy  by  the  majority  of  the  Exchequer  Chamber  (Denman,  J.,  dissenting),  revers- 
ing the  decision  of  the  Court  of  Exchequer,  that  there  was  evidence  of  contributory 
negligence  to  go  to  the  jury. 

Appeal  by  the  defendants  from  a  decision  of  the  Court  of 
Exchequer  making  absolute  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  there  was  no  evidence  of 
contributory  negligence  to  go  to  the  jury  (*). 

The  cause  was  tried  at  the  Liverpool  Summer  Assizes, 
1873,  before  Brett,  J.,  when  the  following  facts  were  proved : 

The  plaintifls  are  colliery  proprietors  owning  and  working 
the  Sanky  Brook  Colliery,  close  to  which  there  was  a  min- 
eral branch  of  the  defendants'  railway  called  the  Parr  Branch. 

In  connection  with  the  Parr  Branch  there  are  certain 
sidings  on  the  land  of  the  plaintiffs,  and  belonging  to  them, 
made  by  them  for  convenience  of  transferring  and  carrying 
coal  raised  from  their  colliery  to  and  by  the  defendants^ 
line  of  railway. 

*Upon  these  sidings  of  the  plaintiffs  no  engine  of  the  [101 
defendants  was  accustomed  to  run  throughout,  and  they  were 
used  solely,  as  far  as  the  defendants  were  concerned,  for 
placing  therein  returned  empty  wagons  by  the  defendants 
and  removing  wagons  therefrom  when  filled  with  coal. 
Wagons  once  left  on  these  sidings  by  the  defendants  were 
entirely  within  the  control  of  the  plaintiffs. 

The  defendants  were  accustomed  to  bring  empty  returned 
wagons  along  the  Parr  Branch  at  any  hour  by  day  or  night, 
and  without  notice  to  the  plaintiffs  to  shunt  such  wagons  on 
to  the  plaintiffs'  sidings  where  they  were  left  under  the 
plaintiffs'  control. 

Part  of  the  sidings  was  crossed  by  a  bridge  used  as  a 
tramway,  about  eight  feet  in  height  from  the  level  of  the 
rails,  on  which  rested  part  of  the  head  gearing  and  supports 
necessary  for  the  working  of  the  plaintiffs'  colliery. 

An  empty  wagon,  or  one  loaded  in  an  ordinarv  way  with 
coal,  could  pass  safely  and  clearly  under  this  bridge,  and 
wagons  were  occasionalljr  shunted  under  it  by  the  defen- 
dants, but  when  they  did  so  it  was  complained  of  by  the 

(»)  Law  Rep.,  9  Ex.,  71 ;  8  Eng.  Rep.,  516. 

12  Eng.  Rep.  69 
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plaintiffs,  on  the  ground  that  wagons  so  left  Hocked  up  a 

gublic  highway  called  Fleet  Lane  which  crossed  the  siding 
etween  me  railway  and  the  bridge. 

At  the  plaintiffs'  colliery  it  was  the  ordinary  custom  to 
leave  off  work  at  12.30  p.m.  on  Saturdays  and  to  resume  at 
6  A.M.  on  Mondays.  About  2.30  p.m.  on  Saturday,  the  25th 
of  January,  1873,  the  defendants  brought  three  or  four 
empty  wagons  of  the  plaintiffs,  together  with  a  disabled 
wagon  of  the  plaintiffs  loaded  upon  another  wagon,  and 
marked  "home  for  repairs,"  along  the  Parr  Branch,  and 
shunted  them  on  to  plaintiffs'  siding,  and  left  them  there. 

The  height  of  the  wagon,  with  the  disabled  wagon  loaded 
on  it,  was  about  eleven  feet  in  all,  too  high  to  pass  under 
the  bridge  before  mentioned. 

The  disabled  wagon  loaded  up  on  the  other,  and  the  two  or 
three  others,  were  Known  to  a  person  left  in  charge  of  the 
plaintiffs'  works  during  the  absence  of  the  workmen  at  2.30 
on  Saturday,  the  25th  of  January,  to  be  on  the  siding,  and 
were  left  standing  there  during  Saturday  afternoon  and  up 
till  and  during  Sunday  night,  the  26th,  and  it  was  known 
to  him  that  a  number  of  wagons  would  arrive  during  that 
night. 

102]  *0n  the  night  of  Sunday,  about  12.30,  the  defen- 
dants brought  up  on  their  line  a  train  of  f  ortr-eight  empty 
wagons  of  the  plaintiffs,  and  proceeded  to'  shunt  them  on 
to  plaintiffs'  siding;  but  the  night  bein^  very  dark,  the 
defendants'  servants  engaged  in  shunting  did  not  notice  that 
the  loaded-up  wagon  was  different  from  any  other  wagon  in 
height. 

The  train  of  wagons  was  slowly  backed  along  the  siding, 
and  coming  against  the  wagons  which  had  been  left  by  the 
defendants  on  the  previous  Saturday,  pushed  them  over 
Fleet  Lane  towards  the  bridge,  so  as  to  cause  the  loaded-up 
wagon  to  strike  against  the  oridge,  which  checked  the  fur- 
ther progress  of  the  train. 

On  touchinff  the  bridge  the  engine-driver  felt  an  obstruc- 
tion, and  not  naving  got  all  the  wagons  off  the  main  line, 
which  it  was  his  duty  to  do,  and  believing  the  obstruction 
to  be  caused  by  a  break,  he,  to  use  his  own  words,  drew 
back  the  engine  and  gave  another  jamb  up ;  bv  this  he  gave 
such  a  momentum  to  the  engine  that  the  loaded-up  wagon 
knocked  down  and  carried  away  the  bridge  and  head  gear- 
ing, which  was  the  accident  complained  oi  by  plaintiffs. 

A  guard  in  charge  of  the  empty  wagons  was,  whilst  they 
were  being  shunted  as  above  described,  stoted  on  one  of  the 
wagons  about  the  middle  of  the  train. 
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The  plaintiffs  had  also  a  siding  on  the  east  side  of  the  de- 
fendants' line,  on  which  empty  wagons  were  from  time  to 
time  shunted  by  the  defendants,  and  on  which  the  wagons 
brought  on  the  Sunday  night  might  have  been  put. 

At  the  trial  the  contention  on  behalf  of  the  defendants 
was  that  there  was  no  negligence  on  their  part,  and  even  if 
there  were,  there  was  contributory  negligence  on  the  plain- 
tiflfs'  part,  inasmuch  as,  knowing  that  wagons  might  arrive 
at  any  hour  of  the  day  or  night,  and  that  in  fact  they  were 
expected  to  arrive  on  the  night  of  the  26th,  it  was  their  duty 
to  nave  removed  the  loaded-up  wagon  and  to  have  the  siding 
clear ;  the  plaintiffs,  on  the  otner  hand,  contended  that  there 
was  no  such  duty  on  their  part,  and  that  there  was  no  evi- 
dence of  contributory  negligence. 

[The  case  on  the  appeal  then  .set  out  a  shorthand  writer's 
note  of  the  summing  up  of  Brett,  J.,  which  is  omitted,  as 
not  being  required  for  the  purposes  of  this  report.] 

*In  reply  to  questions  left  by  the  learned  judge  to  [103 
the  jury,  tney  replied:  ''  We  think  there  was  contributory 
negligence  on  the  part  of  the  plaintiffs."  And  the  learned 
judge  thereupon  directed  the  verdict  to  be  entered  for  the 
defendants.  A  rule  for  a  new  trial  having  been  made  abso- 
lute, as  before  stated,  the  defendants  appealed. 

Aspinall^  tj.C.  {McConnell  with  him),  for  the  defendants: 
The  decision  of  the  court  below,  that  there  was  no  evidence 
of  contributory  negligence,  is  wrong.  The  accident  was 
caused  .by  the  plaintiffs'  omission  to  remove  the  loaded 
truck.  If  this  truck  had  not  been  allowed  to  remain  on  the 
siding,  nothing  which  the  defendants'  servants  did  would  have 
caused  any  mischief.  He  cited  Davies  v.  Mann  (*) ;  Tvff^  v. 
WarTJianl*) i  Walton  v.  London  and^ Brighton  Jiailway 


HerscheU^  Q.C.  {Baylis  with  him),  for  the  plaintiffs: 
The  decision  of  the  court  below  was  right.  The  defendants, 
having  left  the  loaded  truck  after  working  hours  on  the 

Elaintiffs'  siding,  had  no  right  to  assume  that  this  truck  had 
een  removed  by  the  plaintiffs.  There  was  no  obligation  on 
the  part  of  the  plaintiffs  to  remove  it  during  non- working 
hours,  and  the  defendants  had  no  right  to  throw  on  them 
the  burden  of  taking  extraordinary  measures.  Even  assum- 
ing that  the  plaintiffs  ought  to  have  removed  the  loaded-up 
truck,  the  defendants  ought  not  to  have  forced  it  against 
the  bridge,  in  the  manner  they  did,  without  ascertaining  the 

(>)  10  M.  &  W.,  646.  268 ;  in  error,  6  C.  B.  (N.S),  673  ;  27  L.  J. 

(«)  2  C.  B.  (N.S.),  740;  26  L.  J.(C.P.),    (C.P.),  822. 

(»)  1  Har.  <b  llutl^.,  424. 
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cause  of  the  obstruction.  The  plaintiffs  were  not  bound  to 
anticijjate  that  the  defendants  would  use  the  siding  as  they 
did,  without  ascertaining  that  it  was  clear.  The  defendants 
have  not  shown  that  they  were  in  the  habit  of  leaving  dis- 
abled wagons  on  the  siding,  which  they  had  a  right  to  ex- 
pect would  be  taken  away.  Secondly,  there  was  a  misdirection 
at  the  trial,  and  the  law,  as  laid  down  in  Davies  v.  Mann  (*), 
was  not  sufficiently  explained  to  the  jury.  He  cited  Bridge 
V.  Grand  Junction  Railxoay  Company  (^)\  Dimes  v.  Fet- 
leyO. 

Aspinall^  Q.C.,  in  reply. 
104:]  ^Blackburn,  J.:  In  this  case  the  rule  in  the  court 
below  for  a  new  trial  was  made  absolute  on  two  grounds, 
the  principal  one  being  that  the  court  thought  that  tliere  was 
no  evidence  of  contributory,  negligence,  by  which  I  under- 
stand any  neglect  of  duty  or  conduct  on  the  part  of  the 
j)laintiff8  sufficient  to  disentitle  thetfi  to  recover  in  this  ac- 
tion ;  the  second,  that  assuming  that  there  was  any  such 
evidence,  the  case  was  not  properly  left  to  the  jury.  The 
majority  of  the  court,  I  thinfe,  are  of  opinion  that  on  neither 
ground  was  the  court  below  right. 

I  will  first  state  the  question,  which  is  really  the  important 
one,  whether  there  was  evidence  which,  if  properly  left  to 
the  jury,  would  take  from  the  plaintiffs  the  right  to  recover, 
assuming  that  the  defendants  were  guilty  of  negligence.  I 
believe  tnat  there  is  no  dispute,  and  that  for  many  years 
there  has  been  no  conflict  of  authority  as  to  what  .really  is 
the  law  upon  the  subiect.  I  think  that  all  the  cases  uni- 
formly agree  in  this,  that  though  the  plaintiff,  or  the  person 
who  complains  of  negligence,  may  himself  have  been  guilty 
of  negligence,  and  may  have  put  liis  property  in  some  place 
where  it  is  exposed  to  danger,  though  leaving  it  there  was 
negligence  on  his  part,  yet  that  does  not  disentitle  him  to 
recover  for  the  consequences  of  negligence  on  the  part  of 
other  persons,  which  has  injured  him  or  his  property.  A 
man  is  bound,  when  he  puts  himself  in  a  place  where  ho 
knows  other  persons  are  coming,  and  are  m  the  habit  of 
coming,  not  only  for  his  own  safety,  but  for  that  of  his 
neighbors,  to  take  reasonable  care  of  himself  and  of  his  prop- 
erty ;  but,  whether  he  does  this  or  not,  it  does  not  relieve 
anybody  else  who  comes  there  from  the  duty  of  also  taking 
reasonaole  care. 

In  the  case  of  Davies  v.  Mann  (*),  where  a  fettered  donkey 
was  lying  on  a  high  road,  and  a  man  came  driving  furiously 
past  in  a  way  which,  if  it  had  been  an  unfettered  donkey  or 

(')  10  M.  A  W.,  646.     (»)  8  M.  «S5  W.,  244.     (»)  15  Q.  B.,  2T6 ;  19  L.  J.  (Q.B.),  449. 
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a  man,  would  have  made  him  liable  to  be  nin  over,  it  was 
held,  although  no  doubt  the  accident  could  not  have  hap- 
pened if  the  donkey  had  not  been  there,  though  no  doubt  it 
was  negligence  on  the  part  of  the  owner  of  the  donkey  to 
leave  it  fettered  there  witout  any  assistance,  vet  this  did  not 
excuse  the  defendant  for  driving  over  it,  and  did  not  disen- 
title the  owner  of  the  donkey  to  recover  damages.  *So  [105 
in  the  similar  case  of  a  drunken  man  who  might  be  lying  on 
the  highway,  if  anybody  carelessly  driving  on  the  road  drove 
over  himi  he  would  have  to  pay  damages,  because  the 
drunken  man  did  not  lose  his  right  of  action  by  his  negli- 
gence. 

It  comes,  therefore,  to  this :  was  there  evidence  here  which 
showed  that  the  plaintiflfs  were  guilty  of  negligence,  and 
that  the  negligence  was  directly  a  part  of  the  proximate 
cause  of  the  accident  ?  I  think  there  was.  We  must  look 
at  the  statement  of  facts.  In  the  first  place,  this  high  wagon, 
loaded  with  a  broken  wagon,  is  put  on  the  siding  on  the 
Saturday  afternoon.  There  it  stood,  and  the  plaintiflfs  had 
possession  of  it.  Thev  knew  perfectly  well  that  the  course 
of  business  was  that  the  railway  servants  came  in  the  night 
and  in  the  dark,  and  brought  the  wagons  to  this  very  same 
siding ;  and  they  also  knew,  for  I  think  this  appears  to  be 
pretty  clear,  that  when  other  wagons  were  standing  there 
they  shoved  them  back,  in  order  to  bring  others  to  take 
their  places  ;  and  they  must  have  known  that  a  high  wagon 
of  this  sort,  if  it  were  driven  back  so  far  as  to  go  under  the 
bridge,  would  be  liable  to  beat  against  the  bridge,  and  thus 
to  cause  mischief.  This  being  the  state  of  things,  the  first 
question  seems  to  be,  was  it  negligence  on  their  part  to 
keep  that  high  wagon  standing  there  from  the  Saturday 
night  until  the  Monday  morning  ?  because  that  is  what  they 
did,  the  accident  happening  on  the  Sunday  night,  in  the 
dark.  I  think  it  was  negligence,  and  there  was  an  absence 
of  reasonable  care  on  their  part,  knowing  that  the  railway 
company's  servants  were  likely  to  come  there  and  send  their 
wagons  there. 

I^ow  I  think  it  was  carefully  left  to  the  j'ury,  and  they 
were  properly  told  that  the  question  was  whether  the  plain- 
tiffs had  done  what  a  reasonable  man  would  have  done, 
or  omitted  to  do  something  that  a  reasonable  man  under 
the  circumstances  would  do.  If  so,  they  were  guilty  of 
nerfigence. 

The  question  was  asked,  would  a  reasonable  man,  under 
the  circumstances,  have  left  that  high  wagon  there  (because 
it  was  its  height  wliich  made  it  dangerous),  standing,  as  it 
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did,  for  thirty-six  hours  without  removing  it?  It  is  true 
that  it  was  af t6r  working  hours,  and  after  the  workmen  had 
•left  the  colliery,  but  would  a  prudent  man  have  removed  it 
from  the  siding  i  The  question  was  clearly  one  for  the  jury, 
106]  and  the  jury  have  rightly  answered  it  by  ^finding  that 
there  was  negbgence.  But  then  it  does  not  follow  that  the 
defendants  mignt  not  be  liable.  The  strongest  evidence  of 
their  negligence  is  this,  when  they  were  pushing  the  wagons 
into  the  siding  and  felt  a  stoppage,  whicn,  as  we  know,  was 
the  high  wagon  coming  against  the  bridge,  they  concluded 
that  the  bridge  was  high  enough  to  pass  under,  took  back 
the  engine  and  then  brought  it  with  such  an  impetus,  that 
the  trucks  were  shoved  forward  against  the  bridge,  and 
brought  it  down.  This  was  certainly  evidence  for  the  jury 
of  negligence  on  the  jpart  of  the  defendants,  and  if  they 
thought  that  this  negligence,  notwithstanding  the  fact  that 
the  high  wagon  had  been  left  there,  was  the  proximate  cause 
of  the  accident,  the  defendants  would  have  been  responsible. 
But  that  question  was  substantially  left  to  the  jury.  It  was 
pointed  put  in  terms  sufficient  to  bring  the  question  before 
them,  that  there  was  no  negligence  on  the  part  of  the  defen- 
dants in  what  they  did,  unless  they  knew  the  high  wagon 
was  there.  "Do  you  think,"  says  the  judge,  for  it  is  put 
in  so  many  words,  "that  when  the  defendants  knew,  or 
rather  the  defendants'  servants  who  left  it  there  on  the  Satur- 
day night  knew,  that  it  was  there,  that  it  was  negligence  in 
the  defendants'  servants,  and  consequently  in  the  company, 
not  to  leave  warning  to  the  other  men  that  came  up,  to  tell 
them,  'There  is  a  nigh  wagon  up  there,  look  out  lor  it.'" 
It  is  left  to  the  jury  whether  that  is  negligence  on  the  part 
of  the  railway  company.  Then  it  is  left  to  them.  "Was 
it  negligence  on  the  part  of  the  other  servants  of  the  railway 
company  to  push  up  the  wagons  in  this  way  without  send- 
ing down  a  man  to  see  where  the  obstruction  was?"  All 
this  amounts  to  saying  that  the  negligence  on  the  part  of  the 
defendants  depends  upon  this,  whether  or  not  they  were 
aware  there  was  this  high  wagon,  or  ought,  as  reasonable 
men,  to  have  anticipated  that  possibly  it  was  there.  For  if 
not,  there  is  nothing  on  their  part  but  what  takes  place  in 
the  ordinary  course  of  business.  If  that  is  so  I  venture  to 
say  it  is  not  a  question  about  words,  but  there  was  a  state 
of  things  which  would  disentitle  the  plaintiffs  to  recover,  be- 
cause i  think  it  would  appear  that  not  merely  the  negligence 
of  the  plaintiffs  in  leaving  this  high  wagon  standing  there 
was  a  causa  sine  qua  non^  a  cause  without  which  the  thing 
would  not  have  happened,  for  it  clearly  would  not  have  hap- 
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pened  unless  the  *high  wa^on  had  been  standing  there,  [107 
but  also  that  if  the  mischief  would  not  have  nappened  but 
for  that  negligence  on  the  part  of  the  plaintiflfs,  and  all  that . 
was  imputed  to  the  defendants  was  dependent  upon  this, 
whether  or  not  they  ought  to  have  supposed  that  the  high 
wagon  was  there,  then,  if  the  defendants  had  no  reason  to 
believe  that  it  was  there,  they  were  guilty  of  no  negligence 
at  all,  and  consequently  the  plaintiffs'  negligence  in  leaving 
it  there  was  the  proximate  cause  of  the  accident,  and  not 
merely  the  caTisa  sine  qua  non.  The  distinction  between 
this  and  Davies  v.  Mann  (*),  and  that  class  of  cases,  is  that 
though  the  donkev,  which  was  left  there,  was  the  causa  sine 
qua  non,  yet  the  defendant  was  guilty  of  negligence  in  driv- 
ing furiously  and  in  a  way  which  would  have  been  negligent 
even  if  there  had  been  no  donkey  there,  because  he  nad 
every  reason  to  expect  that  other  people  would  come  there, 
and  even  if  an  unfettered  donkey  had  been  there,  although 
it  might  have  got  out  of  his  way,  yet  it  would  have  been 
liable  to  be  run  over,  and  therefore  the  defendant  was  guilty 
of  negligence.  Then  the  question  comes  to  be,  could  the 
plaintiffs  avoid  the  consequences  of  the  defendants'  negli- 
gence ?  This  being  so,  I  cannot  agree  with  the  court  below, 
that  there  was  no  evidence  of  such  a  state  of  things  as  to  dis- 
entitle the  plaintiffs  to  recover. 

Then  comes  the  queation  whether  the  judge  gave  a  suffi- 
cient direction  to  the  jury.  Now  I  must  disclaim  the  idea 
that  any  learned  judge  is  bound  to  follow  a  particular  form 
of  words :  the  direction  should  be  such  as  to  convey  to  the 
jury  the  real  question.  [The  learned  judge  then  referred  to 
the  direction  of  Brett,  J*,  and  expressed  his  opinion  that  it 
was  sufficient.]  The  result  is  that  the  judgment  of  the  court 
below  will  be  reversed. 

Mellor,  J.,  concurred. 

Lush,  J. :  I  am  of  the  same  opinion.  I  would  only  add, 
as  to  the  first  ground,  that  the  court  below  came  to  the  con- 
clusion that  there  was  no  evidence  of  contributory  negligence 
to  be  left  to  the  jury,  by  assuming  that  it  was  out  of  the 
power  of  the  plaintiffs  to  remove  that  wagon  between  the 
time  when  it  was  left  there  on  the  afternoon  of  the  Saturdav, 
and  the  Sunday  night  at  the  time  of  *the  accident ;  [108 
but  there  is  no  evidence  in  the  case  to  warrant  any  sucn  as- 
sumption, and  I  am  unable  to  see,  as  matter  of  law  or  as 
matter  of  experience,  that  it  was  impossible  for  the  wagon 
to  be  removed.     If  it  could,  it  ought  to  have  been.     This 

(')  10  M.  A  W.,  M6. 


552  COURT  OF  EXCHEQUER.  [L.  R. 

1875  Radley  v.  Iiondon  and  North  Western  Railway  Co. 

was  a  question  for  the  jury,  but  my  Brother  Bramwell  in  his 
judgment  takes  it  for  granted,  and  it  is  the  foundation  of 
his  judgment,  that  it  was  not  practicable  to  remove  the 
wagon  between  the  Saturday  afternoon  and  the  Sunday. 
Then  mv  Brother  Bramwell  also  thinks,  I  observe,  that  the 
point  wnich  arose  in  Dames  v.  Mann  (*)  veas  not  put  to  the 
]ury.  But  I  think  that  it  was.  In  this  particular  case  you 
could  not  approach  the  question  of  the  defendants'  negli- 
gence without  involving  in  it  the  supposed  negligence  of  the 
plaintiffs.  Had  the  wagon  not  been  there,  tne  accident 
would  not  have  happened.  The  supposed  negligence  is  only 
in  shoving  on  the  train  without  ascertaining  whether  or  not 
a  high  wagon  was  in  the  way ;  whether  tney  should  have 
ascertained  that  it  was  there,  or  known  it  was  there,  or  sent 
a  man  down  to  know  what  was  the  matter  before  they  shoved 
on  the  other  wagons,  were  all  questions  for  the  jury. 

Mjr  Brother  Grove,  who  is  obliged  to  attend  an  official 
appointment,  desires  me  to  say  that  he  concurs  in  this 
judgment. 

Brett,  J. :  I  can  only  say  that  I  cannot  see  that  what  I 
did  was  wrong,  though  I  have  no  doubt  that  what  I  did 
might  have  been  much  better  done. 

Denman,  J.:  I  cannot  come  to  the  same  conclusion  as 
the  rest  of  the  court.  I  feel  convinced  that  I  must  be  mis- 
taken, because  I  find  that  all  my  learned  brethren  differ 
from  me,  still  it  is  mv  duty  to  give  the  ground  of  my  opin- 
ion. I  think  on  both  grounds  the  judgment  of  the  court 
below  is  right.  With  regard  to  the  question  of  whether 
there  is  evidence  of  contributory  negligence  here  which 
should  disentitle  the  plaintiffs  to  a  verdict,  I  do  not  found 
mv  view  on  the  ground  that  there  was  not  some  evidence  of 
wnat  might  be  considered  negligence  on  the  part  of  the  plain- 
tiffs. I  think  that  it  was  quite  open  to  contend  that  the 
plaintiffs,  through  their  servants,  were  guilty  of  negligence 
l09]  in  leaving  that  *wagon  unattended  to  during  so  long  a 
time  as  they  did,  but  I  do  not  think  that  every  sort  of  negli- 
gence of  which  a  plaintiff  may  be  guilty  is  necessarily  con- 
tributory negligence  such  as  would  deprive  him  of  the  right 
to  recover.  1  think  cases  may  be  easily  put  in  which  no  one 
would  doubt  that  though  there  was  negligence,  it  was  so  far 
removed  from  anything  to  do  with  the  cause  of  the  accident, 
that  the  plaintiff  would  not  thereby  be  prevented  from  re- 
covering ;  and  I  cannot  help  thinking,  where  it  is  perfectly 
plain  that  the  accident  happened  owing  to  some  dehnite  and 

(»)  10  M.  A  W.,  546. 
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affirmative  act  on  the  part  of  the  defendant  constituting  neg- 
ligence, that  then  it  will  not  do  to  say  that  the  plaintiff  was 
guilty  of  some  act  of  negligence  without  which  the  accident 
would  not  have  happened,  because  without  it  the  thing  to 
which  the  accident  happened  would  not  have  been  in  that 

I)lace.  Therefore^  I  think  that  in  every  case,  before  the  judge 
eaves  the  question  of  contributory  negligence  to  the  jurv, 
he  ought  to  be  satisfied  that  there  is  something  which  might 
or  could  be  reasonably  held  by  them  to  be,  properly  speak- 
ing, the  cause  of  the  accident.  Now  undoubtedly  this  truck 
would  not  have  been  injured,  or  have  injured  the  bridge,  if 
it  had  not  been  there  where  it  was  placed  by  the  defeftidants, 
and  left  without  any  interference  on  the  part  of  the  plaintiffs 
during  many  hours.  But  it  strikes  me,  upon  the  evidence, 
that  it  is  as  clearly  made  out  as  anything  can  be  that  the 
accident  was  not,  in  any  common  sense  view  of  the  matter, 
due  to  that,  but  that  it  was  due  to  an  affirmative  act  on' the 
part  of  the  defendants  which  we  must  take  to  have  been 
found  by  the  jury,  because  the  question  of  contributory  neg- 
ligence does  not  arise  until  the  negligence  of  the  defendant 
is  supposed  to  have  been  settled  and  found  by  the  jury. 
Tlie  negligence,  from  which  the  accident  happened,  was 
charging  tne  bridge  with  a  quantity  of  trucks  at  the  end  of 
whicn  was  the  truck  in  question,  and  when  it  was  found  that 
the  trucks  came  to  a  standstill,  not  being  content  to  stop  and 
look  to  see  what  was  the  cause  of  the  stoppage,  but  pushing 
violently  with  an  engine  the  whole  train  with  that  unknown 
stoppage  at  the  end,  and  so  throwing  down  the  bridge.  It 
appears  to  me,  therefore,  that  though  there  may  have  been 
some  negligence  on  the  part  of  the  plaintiffs,  it  was  not  neg- 
ligence which  in  any  sense  caused  the  accident,  but  that  it 
was  entirely  the  affirmative  act  of  the  defendants'  servants, 
in  ^charging  the  bridge  as  they  did ;  and  therefore,  [110 
although  there  is  some  evidence  of  negligence,  there  is  noth- 
ing that  ought  to  be  considered  in  point  of  law  as  evidence 
of  contributory  negligence. 

The  court  below,  though  they  did  not  put  the  case  ex- 
actly in  so  many  words  as  I  put  it,  seem  to  have  put  it  in 
substance  the  same  way.  They  did  no  doubt  rely  upon  the 
fact  that  during  the  intermediate  time  nothing  could  have 
been  properly  done.  At  all  events,  it  is  sufficient  to  say 
that  there  is  no  evidence,  as  it  seems  to  me,  of  anything  un- 
lawful or  wrongful  on  the  part  of  the  plaintiffs  in  leaving 
the  wagon  there  between  one  day  and  the  other.  Then, 
secondly,  the  question  arises  whether  the  jury  were  mi^i- 
12  Eng.  Rep.  70 
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rected.  [The  learned  judge  referred  to  the  summing-up, 
and  expressed  his  opinion  that  it  did  not  sufficiently  explain 
the  law  (as  laid  down  in  Tuff  v.  Warman{^))  to  the  jury.] 
I  agree,  therefore,  with  the  judgment  of  the  court  below. 

Archibald,  J.:  I  agree  in  the  opinion  of  the  majority  of 
the  court.  The  rule  below  was  made  absolute  on  the  ground 
of  misdirection.  The  misdirection,  as  I  understand  the  case, 
appears  to  be  that  there  was  no  evidence  of  contributory 
negligence  on  the  part  of  the  plaintiffs,  and  that  the  learned 

I'udge  ought  to  have  told  the  jury  so  ;  but  on  the  argument 
lere,  not  only  is  that  point  taken,  but  it  is  also  insisted  that 
the  learned  judge  failed  to  explain  sufficiently  to  the  jury 
the  effect  of  contributory  negligence  on  the  part  of  the  plain- 
tiffs. Now,  I  quite  agree  with  the  authorities  cited,  that  it 
is  not  every  species  of  contributory  negligence  on  the  part 
of  the  plaintiff  (at  least  it  is  not  under  all  circumstances) 
which  will  excuse  the  negligence  of  the  defendant;  and 
although  there  may  be  negligence  on  the  part  of  the  plain- 
tiffs which  does  in  fact  contribute  to  the  accident  or  the  mis- 
chief, yet,  if  the  defendant  might  by  reasonable  care  and 
caution  have  avoided  it,  he  wul  nevertheless  be  liable. .  I 
think  the  question  has  been  in  substance  sufficiently  left  to 
the  jury  and  explained  to  them  by  the  learned  judge. 

I  also  agree  that  there  was  in  this  case  evidence  to  be  sub- 
mitted to  the  jury  of  negligence  on  the  part  of  the  plaintiffs. 
Ill]  Adopting  *that  view,  there  comes  the  question,  what 
was  the  conduct  of  the  defendants  in  the  easel  If  they  had 
rashly,  without  any  care  at  all,  driven  this  train  of  empty 
carriages  into  the  siding,  and  recklessly  and  carelessly  driven 
the  high  carriage  against  the  bridge,  1  can  quite  understand 
circumstances  under  which  they  might  be  answerable, 
although  there  was  negligence  on  the  part  of  the  plaintiffs 
in  leaving  the  carriage  there.  But  the  question  would  be, 
what  was  the  conduct  of  the  defendants?  Did  they  take 
such  measures  and  precautions  as  they  ought  to  have  taken, 
assuming  the  existence  of  negligence  on  the  part  of  the  plain- 
tiffs !  That  is  the  exact  question  which  the  leained  judge 
left  to  the  juiy.  He  called  their  attention  to  the  question  of 
what  ought  to  have  been  done  in  the  exercise  of  ordinary 
care,  ana  what  should  have  been  the  conduct  of  the  defen- 
dants on  the  occasion.  [The  learned  judge  proceeded  to 
comment  upon  the  terms  of  the  summing-up.]  I  think, 
therefore,  that  there  was  no  misdirection,  and  that  there 
was  evidence  for  the  jury  of  contributory  negligence,  and 

(•)  2  C.  B.  (N.S.),  V40;  26  L.  J.  (C.P.).  263 ;  in  error,  5  C.  B.  (N.S.),  573 ;  27  L.  .1. 
(C.P.),  822. 
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that  upon  fcoth  grounds  the  judgment  of  the  court  below 
ought  to  be  reversed. 

Judgmerd  reversed. 

Attorneys  for  plaintiffs :  Sharpe^  Parker  &  Co. ,  for  Peace, 
Wigan. 

Attorney  for  defendants  :  R.  F.  JRoberts. 


\ 

[Law  Reports,  10  Exchequer,  112.] 

Feb*  9,  1875. 

[IN  THE  EXCHEQUER  CHAMBER.] 

*Thorn  V.  The  Mayor  and  Commonalty  of  the  [112 
City  of  London(*). 

Engineering  Contract — Plana  and  S^ieeificationa — Mode  of  Conttrueiion — ImpombilUy 
of  Mcecuiion  in  Mode  Specified — Implied  Covenants, 

The  defendants  being  abont  to  conatrnct  a  bridge  across  a  tidal  river,  employed  an 
engineer  for  the  execation  of  the  works,  and  specifications  and  plans  and  drawings 
of  such  works  were  prepared  by  him.  The  defendants  then  issued  an  advertisement 
inviting  tenders  for  the  execution  of  the  works  comprised  in  the  specification,  plans, 
<fec.  By  the  specifications  the  foundations  of  the  piers  were  to  be  put  in  by  means  of 
caissons,  as  shown  in  a  drawing ;  the  form  and  dimensions  of  the  ironwork  and  size 
of  rivets  to  be  as  shown  on  the  drawing,  or  to  be  thereafter  supplied  by  the  engi- 
neer, <&c.  By  the  deed,  after  reciting  the  specifications  and  tenders,  the  plaintiff 
covenanted  that  he  would  complete  tlie  work,  according  to  the  terms  of  the  specifica- 
tions, within  three  years.  Power  was  g^vcn  to  the  defendants'  engineer  to  alter  the 
mode  of  executing  the  work,  and  it  was  provided  that  if  additional  expense  was  in- 
curred by  such  alteration,  the  plaintiff  was  to  receive  compensation,  to  be  fixed  by 
the  engineer. 

The  plaintiff,  eommenced  the  work,  and  after  he  had  incurred  great  expense,  it  was 
found  that  the  work  could  not  be  executed  by  means  of  the  caissons  in  the  manner  spe- 
cified, and  by  the  directions  of  the  engineer  a  new  mode  of  putting  in  the  foundations 
was  carried  out.  The  plaintiff  having  brought  an  action  to  recover  the  value  of  the 
work  which  was  thereby  thrown  away : 

Held,  by  the  Exchequer  Chamber  (affirming  the  decision  of  the  court  below),  that 
no  warranty  by  the  defendants  that  the  work  could  be  executed  in  the  manner  de- 
scribed in  the  plans  and  specifications,  was  to  be  implied. 

Per  Blackburn  and  Mellor,  JJ.,  that  the  mode  of  laying  the  foundation  by  means 
of  caissons  was  not  part  of  the  contract,  but  only  a  mode  of  carrying  it  out,  which 
the  en^neer  had  power  to  alter. 

Per  Brett,  J.,  that  this  mode  of  laying  the  foundations  was  a  substantive  part  of 
the  contract,  and  that  the  plaintiff  coUld  only  be  required  to  pursue  a  different  mode 
under  a' new  contracts 

Error  npon  a  judgment  of  the  Court  of  Exchequer  in 
favor  of  the  defendants  ('),  where  the  facts  are  fully  stated. 

Feb.  8.  Benjamin^  Q.C.  {Littler ^  Q.C.,  and  J.  W.  Batten^ 
with  him),  for  the  plaintiff,  repeated  the  arguments  urged 
in  the  court  below. 

Ghlffard^  Q.C.,  {Thesiger^  Q.C.,  ^ndi  MaJcenzie^  with  him), 
for  the  defendants. 

(»)  Affirming  9  Eng.  Rep ,  475.         («)  Law  Rep.,  9  Ex.,  163  ;  9  Eng.  Rep.,  476. 
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113]  *Feb.  9.  Blackburn,  J.:  In  this  case,  which  was 
argued  yesterday,  we  are  all  of  opinion  that  the  judgment 
below  ought  to  be  affirmed,  though  I  must  not  say  that  we 
are  all  agreed  as  to  the  reasons  for  affirming  it.  I  have  rea- 
sons of  my  own  which,  I  believe,  are  those  of  the  majority  of 
the  court,  but  which  may  be  qualified  by  what  my  learned 
brothers  may  say  when  tney  have  heard  my  judgment. 

The  plaintiff,  who  is  a  contractor,  entei^d  mto  an  agreement 
by  a  formal  indenture,  in  which  there  are  various  covenants. 
It  begins  by  reciting,  as  the  fact  was,  that  there  had  been 
previously  issued  on  behalf  of  the  corporation  specifications, 
in  which  they  described  the  kind  of  work  for  which  they 
were  inviting  tenciers,  and  the  indenture  contains  a  covenant 
on  the  part  of  the  plaintiff  that  he  would  complete  the  work  ; 
not  mating  the  specifications  part  of  the  contract,  but  that 
he  would  complete  the  work  in  the  manner  described  in  the 
specifications,  and  do  the  work  according  to  the  terms  of  the 
specifications ;  and  there  is  in  the  indenture  a  condition  that 
if  the  mode  of  doing  the  work  is  altered,  which  it  may  be, 
and  power  is  given  to  the  engineer  to  alter  it,  the  contractor 
shall  do  it  in  that  altered  mode,  and  that  if  in  consequence 
of  the  alteration  he  may  have  incurred  any  additional  ex- 
pense in  doing  the  work  (of  which  the  engineer  is  made 
sole  judge),  he  shall  receive  compensation,  of  tlie  amount  of 
which  the  engineer  is  also  to  be  sole  judge.  There  is  also 
a  further  term  in  the  covenant  that  he  is  to  execute  the 
work  in  three  years,  and  that  if  he  delays  the  completion  of 
the  work  beyond  that  time,  he  is  to  forfeit  £1,000  a  month 
for  every  month's  delay.  But  there  is  a  further  provision, 
that  if  the  engineer,  who  is  again  made  sole  judge,  thinks 
that  the  delay  has  been  in  consequence  of  some  matter, 
which  is,  inter  alia^  by  no  fault  whatever  of  the  contractor, 
in  that  case  also  the  engineer,  as  sole  judee,  may  give  fur- 
ther time,  and  doubtless  would  do  so.  Such  is  the  contract, 
and  there  is  no  express  covenant  whatever  that  the  specifi- 
cation, and  the  mode  mentioned  in  the  specification,  shall 
be  one  that  is  practicable.  Now  the  question  that  firises 
comes  to  be  this :  when  we  look  at  the  specification  we  find 
that  the  work  to  be  done  was  to  build  a  bridge — Blackfriars 
Bridge — across  the  Thames,  a  tidal  river,  as  we  all  know, 
114]  and  it  is  provided  for  in  the  specification,  *and  pointed 
out  that  the  foundations  are  to  belaid  in  a  particular  way, 
which  I  need  not  further  allude  to  except  to  say  it  was  quite 

;iracticable  and  successful,  and  they  were  ultimately  laid, 
'he  foundations  to  the  piers  were  to  be  laid  to  the  depth  of 
some  feet — the  precise  number  does  not  matter — below  the 
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level  of  low  water,  and  of  course,  the  tide  rising  and  falling, 
they  would  be  twenty  feet  or  more  below  the  top  at  high 
water.  Now,  in  that  state  of  things,  in  order  to  build  the 
piers,  it  would  be,  if  not  indispensable,  at  all  events  con- 
venient, to  keep  the  water  out  around  them,  so  that  the 
workmen  might  work,  in  carrying  out  the  work  of  building 
the  bridge,  in  a  place  like  dry  land,  and  the  well-known 
mode  of  doing  this  would  be  to  have  a  coflfer-dam.  This 
coffer-dam  would  probably,  though  it  is  not  expressly  stated 
in  the  case,  be  an  expensive  work,  and  would  certainly  oc- 
cupy part  of  the  room  in  the  river,  and  as  the  bridge  was  to 
be  made  under  the  control  of  the  conservators  of  the  Thames, 
it  was  an  object  to  avoid  interfering  with  the  water-way 
more  than  was  absolutely  necessary.  The  specification  dis- 
closes, and  the  engineer  had  doubtless  arranged,  with  a  view 
to  what  was  proposed,  that  the  piers  were  to  be  built  in  this 
way  (I  may  say  briefly  I  do  not  pretend  to  accuracy  in  it) : 
caissons  seven  feet  in  height  were  to  be  sunk,  between  which 
caissons,  when  put  down,  there  were  interstices,  which  were 
made  water-tignt  by  means  of  piles,  which  would  make 
water-tight  compartments  seven  leet  high.  On  the  top  of 
that  there  was  to  be  second,  third  and  fourth  sets  of  cais- 
sons, which  would  make  the  water-tight  compartment 
twenty-eight  feet  high,  and  which  would  bring  it  above  the 
top  of  the  water  at  high  water ;  and  it  seems  that  the  proper 
thickness  and  the  nature  of  the  iron,  and  everything  in 
those. caissons,  is  mentioned  in  the  specification,  so  as  to 
show  what  kind  of  caissons  they  were  which  were  intended 
to  be  put  down,  and  it  appears,  and  I  presume  (though  not 
being  an  engineer  I  do  not  say  it  of  my  own  knowledge)  that 
a  person  looking  at  it  would  understand  it  was  contemplated, 
wrien  this  water- tight  compartment  was  made  of  the  height 
of  twenty-eight  feet  above  the  foundation  below,  that  the 
water  might  be  pumped  out  once  for  all,  and  that  then  there 
would  be  a  water-tignt  compartment  twenty-eight  feet  high, 
free  from  water,  re(iuiring  no  further  pumping  than  such  as 
might  be  required  in  consequence  of  any  small  *leak-  [115 
age  or  rain  that  might  fall,  not  having  the  tidal  water  of 
the  Thames  coming  into  it,  and  then  when  once  that  was 
done  the  workmen  were  to  build  within  that  dry  water-tight 
compartment  a  pier,  exactly  as  if  it  were  being  built  on  dry 
land.  It  would  be  in  lieu  of  a  coffer-dam,  and  perhaps  it 
might  be  called  a  coffer-dam,  only  not  made  in  the  way  a 
coffer-dam  usually  is,  and  I  apprehend  also — though  this, 
again,  is  not  stated  in  the  case  before  us — that  this  mode  of 
doing  the  work  by  means  of  caissons  was  not  the  usual  and 
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ordinary  way,  but  was  the  way  devised  on  this  particular 
occasion,  and  which  it  was  expected  by  the  engineer  would 
sufficiently  answer  the  purpose  which  was  in  the  contem- 
plation of  the  parties.  Now  when  this  came  to  be  put  into 
operation,  it  turned  out,  either  from  having  under-estimated 
the  force  of  the  tide,  or,  what  is  more  liKely,  from  having 
over-estimated  the  strength  of  the  piles  and  materials,  but 
for  some  reason  or  other  which  is  not  explained,  when  this 
was  done,  and  it  came  to  be  hi^h  water,  the  water  broke  in, 
and  the  workmen  could  not  build  in  the  way  which  was  an- 
ticipated. This  was  clearly  no  fault  of  the  contractor ;  and 
the  engineer,  after  having  tried  to  remedy  it  in  various  ways, 
finally  removed  the  two  top  caissons,  so  as  to  make  the 
water-tight  compartment  only  fourteen  instead  of  twenty- 
eight  feet  high,  and  the  consequence  was  that  some  of  the 
work  done  by  the  contractor  was  thrown  away,  for  although 
until  the  tide  had  risen  fourteen  feet  there  was  less  than  a 
pressure  of  fourteen  feet  of  water  on  the  side  of  the  caissons, 
and  it  was  dry  enough,  as  soon  as  the  tide  rose  above  four- 
teen feet  it  filled  up  the  interior  of  the  caissons,  and,  as  is 
quite  obvious,  the  workmen  could  not  work,  but  had  to  wait 
until  the  tide  fell  again,  and  then,  the  water  being  pumped 
out,  they  could  proceed  with  the  work  again.  iSie  case 
states,  and  it  is  again  obvious,  I  think,  from  the  statement 
made,  that  the  consequence  of  this  was  that  the  contractor 
was  put  to  additional  work,  labor  and  expense — how  much 
is  not  stated — and  it  is  not  material  whether  £100  or  £100,000 
would  be  the  compensation,  for  that  is  immaterial  with 
regard  to  this  point  of  law.  There  was  no  doubt  expense ; 
further,  there  was  delay — it  is  not  stated  how  much — and, 
as  I  said  before,  it  is  immaterial  for  our  consideration  whether 
this  was  to  be  measured  by  tens  or  bv  units. 
116]  *Now  the  question  arises  whether,  under  the  con- 
tract as  entered  into,  there  was  anythinfj  which  the  corpora- 
tion had  made  a  part  expressly  or  impliedly  of  the  contract 
which  makes  them  liable  to  compensate  the  contractor  for 
this  additional  delay.  It  seems  to  me— I  am  now  speaking 
for  myself,  for  I  believe  at  least  one  member  of  the  court 
does  not  agree  in  what  I  am  going  to  say — that  the  caissons 
round  the  pier  were  but  a  mode  of  carrying  out  the  work ; 
the  thing  to  be  done  was  to  build  the  piers.  The  mode 
pointed  out  in  the  specification,  and  the  mode  in  which  the 
contractor  was  to  proceed  in  the  first  instance  to  do  the 
work,  vras  by  means  of  these  caissons,  but  when  it  was  done 
they  wei'e  to  be  removed.  I  think  they  were  like  the  scaf- 
folding* of  a  house — not  part  of  what  was  to  be  done^  but  a 
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mode  of  carrying  it  out ;  and  taking  it  in  that  .way,  and  sup- 

Eosing  it  to  be  so,  it  would  follow  tjiat  the  contractor  was 
ound  to  do  the  work  in  the  altered  mode  which  the  engineer 
pointed  out,  having  his  recourse  for  the  extra  expense  to  the 
provision  in  the  contract  by  which  the  engineer  wias  to  allow 
compensation  for  the  extra  expense,  the  engineer  being  sole 
judge  of  what  it  should  be.  As  to  whether  the  contractor 
was  entitled  to  say,  "  I  will  not  go  on  with  this  mode  of  car- ' 
rying  out  the  work,"  I  think  he  was  not  so  entitled ;  but 
supposing  him  to  be  so  entitled,  he  did  not  rely  on  any  such 
right,  he  treated  the  matter  as  if  the  engineer  had  a  right  to 
order  him  to  do  'the  work  in  this  altered  mode,  and  he  did 
do  it  in  this  altered  mode,  and  as  far  as  regards  extra  ex- 
pense the  engineer,  Mr.  Cubitt,  has  given  him  compensation. 

We  have  no  right,  had  we  the  materials  before  us,  to  re- 
view the  engineers  decision  on  this  subject.  We  have  not 
the  materials ;  and  he  awarded  compensation  which  I  have 
no  doubt  he  thought  fair,  just,  and  liberal,  and  which  I  hope 
was  so.  So  far  as  that  is  concerned  the  contractor  got  paid. 
But  the  delay  is  a  separate  thing.  If  there  is  any  contract, 
express  or  implied,  by  which  the  corporation  warranted  to 
the  plaintiff  that  the  mode  pointed  out  in  the  sjyecification, 
and  on  which  he  made  his  tender,  could  be  carried  out — if 
there  was  any  such  contract,  express  or  implied,  I  say  it 
has  been  broken,  and  the  damage  arising  in  consequence  of 
delav  from  this  would  have  to  he  assessed,  and  the  plaintiff 
would  be  entitled  to  recover. 

*Nowwhen  you  look  at  the  contract,  it  does  not  [117 
embody  the  conditions  on  which  Mr.  Benjamin  in  a  great 
measure  rested  his  argument  (they  are  not  made  part  of  the 
contract),  all  that  is  done  is  to  refer  to  the  specification  for  the 
mode  in  which  the  work  is  to  be  carried  out,  but  certainly 
in  the  contract  itself  there  is  no  such  express  warranty,  and 
the  (luestion  in  the  case  is,  are  we  to  imply  such  a  warranty  ? 
I  think  if  the  case  were,  which  I  do  not  think  it  is,  that  the 
building  of  the  bridge — the  thing  to  be  done,  in  the  mode 
•  mentioned  in  the  specification — was  in  fact  impracticable,  I 
do  not  think  it  would  make  any  difference,  but  at  the  same 
time  I  should  want  to  consider  the  matter  before  I  said 
whether  it  would  make  a  difference.  It  seems  to  me  that 
unless  you  can  find  an  implied  contract  that  the  mode  of 
building  it  described  in  the  specification  is  reasonably  pi-ac- 
ticable,  there  is  no  case  for  the  plaintiff.  Now,  taking  that 
view  of  it,  let  us  see  whether  there  is  any  ground  for  imply- 
ing such  a  contract.  It  is  true  that  the  contractor,  looking 
at  this  and  knowing  it — and  we  must  assume  that  the  con- 
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tractor,  or  those  who  are  acting  for  him,  have  competent 
knowledge  of  the  mode  in  which  bridges  are  generally  built — 
if  he  saw  a  new  thing  substituted  for  a  coffer-dam  wnich  had 
not  been  tried  before,  and  had  said,  '*I  think  this  will  prob- 
ably work  well,  but  it  is  a  new  plan  which  has  never  been 
tried ;  a  new  plan  will  sometimes  go  wrong,-^'  and  had  gone 
accordingly  to  the  corporation,  or  tnose  who  represent  them, 
and  said,  "I  think  this  will  probably  work  weD,  and  I  have 
made  my  estimate  accordingly ;  but  it  may  not  work  well, 
and  therefore  I  request  you  to  give  me  an  indemnity,  in  case 
the  mode  should  prove  to  be  impracticable,  and  so  cause  de- 
lay and  expense;''  if  he  had  done  that,  and  they  had  an- 
swered, *'  We  are  so  convinced  that  this  is  all  right,  that  we 
will  warrant  this  new  plan  will  work  practically ;"  if  they 
had  said  that,  and  had  embodied  it  in  the  contract  in  express 
terms,  then  the  plaintiff  would  be  entitled  to  recover ;  but 
there  is  certainly  no  such  express  warranty.  If,  on  the  other 
hand,  the  corporation  had  said  in  express  terms,  "  We  will 
warrant  nothing,  we  think  this  mode  will  do.  If  it  proves 
ineffectual,  and  you  are  put  to  damage  and  expense,  you  will 
have,  by  the  agreement  which  is  proposed  to  be  drawn,  the 
compensation  which  the  engineer  tninks  fit  to  allow  you,  and 
118J  anything  *more  we  will  not  warrant  at  all,"  and  had 
put  into  the  contract  an  express  negative  of  all  warranty,  it 
seems  quite  clear  that  the  plaintiff  would  have  had  no  shadow 
of  a  case  at  all.  The  question  therefore  comes  to  be, — there 
being  no  express  statement  one  way  or  other  in  the  contract, 
whicn  states  on  the  face  of  it  that  the  mode  of  doing  the 
work  had  been  previously  pointed  out  by  the  specification 
prepared  by  the  corporation, — are  we  to  say  that  there  was 
any  implied  warranty  to  the  effect  that  that  mode  of  doing  it 
was  practically  sufficient  ?  If  so,  the  plaintiff  would  be  enti- 
tled to  recover. 

Now,  certainly,  when  you  have  a  formal  document  uiider 
seal  without  a  warranty  in  express  terms,  we  should  not  be 
likely  to  imply  a  warranty  unless  there  is  the  clearest  reason 
for  it.  Mr.  Benjamin  admits  that  he  is  unable  to  find  any  ' 
analogous  cases  in  which  a  warranty  has  been  implied  under 
circumstances  similar  to  these ;  and  it  seems  to  me  that  the 
burden  is  on  the  plaintiff  to  show  that  a  warranty  is  fairly 
to  be  implied.  I  may  say  that,  far  from  seeing  any  reasons, 
legally  or  morally  just,  from  which  we  should  imply  it,  it 
seems  to  me  that  the  convenience  and  the  right  of  things  are 
all  on  the  other  side.  As  was  well  expressed  by  Mr.  Baron 
Amphlett,  on  the  occasion  of  the  consideration  of  this  case 
by  the  court  below,  the  contractor  might,  if  he  doubted 
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whether  the  scheme  was  practicable,  have  asked  the  corpo- 
ration for  an  express  stipulation,  or  he  might  have  declined 
to  enter  into  the  contract.  He  has  done  neither.  He  has 
chosen  rather  to  act  on  Mr.  Cubitt's  reputation,  or  his  own 
notion^  as  to  its  being  practicable,  and  has  asked  for  nothing. 
It  seems  to  me  that  if  we  were  to  introduce  a  warranty,  we 
should  be  putting  something  into  the  contract  which  not  only 
the  parties  did  not  put  in  it,  but  which  they  did  not  intend 
to  put  in  it,  and  which,  if  it  had  been  proposed  to  them, 
would  probabljr  have  been  refused ;  or,  if  tney  had  agreed 
to  any  at  all,  it  would  have  been  a  warranty  considerably 
modifying  any  provisions  as  to  how  the  work  was  to  be  car- 
ried out.  Taking  that  view  of  it,  I  agree  with  what  is  the 
substance  of  the  iudgment  below,  that  ihe  plaintiff  cannot 
recover  on  an  implied  warranty,  there  being  no  express  war- 
ranty in  the  contract,  and  consequently  the  judgment  of  the 
court  below  must  be  affirmed. 

*Mellor,  J.:  I  am  of  the  same  opinion,  and  con-  [119 
cur  generally  in  the  reasons  given  by  my  Brother  Black- 
bum.  I  cannot  think  we  are  at  liberty  to  infer  from  the  cir- 
cumstances of  the  case  an  implied  warranty  that  the  plans 
and  specifications  prepared  by  Mr.  Cubitt  on  the  part  of  the 
corporation  were  such  as  really  could  be  executed.  The  con- 
tractors were  at  liberty,  if  they  pleased,  to  employ  their  own 
engineer  to  see  whether  or  not  these  plans  were  such  as  could 
be  executed,  and  executed  within  the  time  limited.  Both  of 
the  parties  were,  I  think,  on  equal  terms.  I  think  it  would 
be  a  dangerous  thing  if, ^  under  circumstances  like  these, 
where  there  are  provisions  with  regard  to  delay  on  the  one 
side,  and  there  is  no  such  provision  on  the  other,  we  were  to 
imply  any  such  stipulation.  Now  the  claim  here  is  not  for 
the  extra  expense  to  which  the  parties  were  put  in  executing 
the  works ;  that  has  been  settled.  The  claim  is  that  they 
were  so  delayed  in  the  execution  of  the  works  by  reason  of 
the  failure  oi  the  plan,  that  their  capital,  machinery,  &c.,  were 
kept  idle.  I  can  only  say  that  if  the.  contractor  is  to  be  enti- 
tled to  have  this  made  good  by  the  corporation,  he  must  give 
us  stronger  reasons  than  he  has  for  implying  a  warranty. 

Lush,  J.:  I  also  concur  in  the  opinion  of  my  learned 
brothers,  that  the  judgment  of  the  court  below  ought  to  be 
affirmed ;  and  I  do  so  on  the  short  ground  that  there  is  noth- 
ing in  the  contract  which  shows  an  intention  on  the  part  of 
the  corporation  to  warrant  the  efficiency  of  the  mode  de- 
scribed of  keeping  out  the  water,  and  so  enabling  the  con- 
tractors to  go  on  with  the  work  of  building  up  the  piers  of 
the  bridge.  It  is  admitted  that  there  is  no  express  contract 
12  E^Q.  Rep.  71 
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of  the  kind,  and  there  is  nothing  whatever,  in  my  opinion, 
to  justify  the  court  in  implying  any  such  contract ;  therefore, 
to  impose  such  an  obligation  on  the  corporation  would  be  to 
introduce  a  stipulation  into  the  contract  which  the  parties, 
either  from  design  or  inadvertence,  it  does  not  matter  which, 
omitted ;  and  we  should,  by  so  doing,  introduce  a  new  term, 
into  the  contract,  which  the  court  certainly  is  not  competent 
to  do. 

Brett,  J. :  I  have  come  to  the  conclusion  that  the  plain- 
tiff cannot  recover  in  this  case,  and  that  the  judgment  of  the 
120]  court  *below  ought  to  be  affirmed ;  but  1  differ  from 
some  of  the  steps  by  which  the  same  conclusion  has  been  ar- 
rived at  by  my  learned  brothers.  Having  no  hope  of  alter- 
ing their  determination,  I  feel  bound  to  state  the  grounds  on 
which  I  think  the  judgment  ought  to  be  affirmed.  I  entirely 
agree  that  when  a  specification  and  plan  are  offered  for  tender 
by  advertisement,  they  are  at  that  time  merely  an  offer,  and 
there  is  no  contract  until  the  tender  has  been  sent  in  and  has 
been  accepted ;  and  if  a  contract  or  deed  is  then  drawn  up  in 
writing,  the  specification  and  plan  become  no  longer  part  of 
the  contract ;  the  only  contract  which  can  be  considered  by 
the  court  is  the  written  contract,  that  is  to  say,  in  this  case, 
the  indenture.  Then  the  question  is,  whether  we  can  imply 
in  this  indenture  a  particular  covenant.  I  think  we  have  a 
right  so  far  to  consider  the  specification,  plan,  and  tenders, 
as  to  take  notice  that  the  contract  is  made  by  means  of  such 
a  process ;  and  the  q^uestion  must  be  whether  the  proposed 
covenant  can  be  implied  in  the  indenture  from  the  fact  that 
the  indenture  was  arrived  at  by  means  of  the  specification, 
plan,  and  tender.  Now,  this  being  so,  I,  althougn  with  great 
hesitation  and  deference,  cannot  come  to  the  conclusion  that 
in  this  case  the  substance  or  the  subject-matter  of  the  con- 
tract was  merely  the  building  of  a  bridge,  and  that  the  making 
of  the  caissons  was  a  mere  mode  of  dealing  with  the  subject- 
matter  of  the  contract,  as  if  it  were  the  scaffolding  which  is 
used  for  the  purpose  of  building  a  house.  If  that  were  so 
I  should  not  expect  to  find  details  of  the  mode  in  which  the 
caisson  was  to  be  constructed.  I  do  not  recollect  a  contract, 
where  the  subject-matter  being  the  building  of  a  house,  and 
where 'the  scaffolding  was  to  be  erected  for  the  purpose  of 
building  it,  in  which  the  exact  method  of  making  the  scaf- 
folding was  in  the  specification ;  though  it  might  be  gener- 
ally mentioned,  still,  if  a  mere  mode  of  building  the  house, 
and  the  house  were  the  subject-matter  of  the  contract,  I 
should  say  that  the  tenderor  would  leave  a  very  considerable 
latitude  as  to  the  mode  in  which  the  contractor  should  deal 
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with  the  scaffolding ;  but  here  the  very  manner  and  method 
of  making  a  caisson  ia  one  of  the  most  particular  parte  of 
the  contract.  The  caisson  is  an  iron  caisson,  and  as  a  matter 
of  business  and  business  knowledge,  I  should  say  that  an 
iron  caisson,  built  according  to  these  specifications,  was  a 
wholly  different  thing  *from  that  which  is  called  a  [121 
coffer-dam,  which,  as  I  understand,  is  a  thing  made  of  tim- 
bers, .and  it  is  so  wholly  different,  that  it  would  be  practi- 
cally made  and  constructed  by  people  of  wholly  different 
trades.  Therefore,  considering  the  mode  in  which  the  caisson 
is  described  in  the  specification,  considering  the  practical 
difference  between  an  iron  caisson  of  this  kind  and  a  coffer- 
dam, although  in  some  senses  they  are  analogous  and  alike, 
and  certainly  are  made  for  the  purpose  of  performing  the 
same  ultimate  function,  I  cannot  think  that  the  making  of 
the  caisson  was  a  mere  mode  of  building  the  bridge,  K)r  I 
think  it  was  a  substantial  part  of  the  contract,  and  one  of 
the  subject-matters  of  the  contract.  My  view  of  the  contract, 
therefore,  is  that  it  is  to  do  successive  things  in  a  particular 
order,  first,  the  making  of  the  caisson,  and  after  that  the 
foundations  of  the  bridge  were  to  be  built,  and  then  the 
bridge  was  to  be  made  and  based  on  those  foundations.  Now 
there  is  nothing  in  the  contract  itself  which  would  bind  the 
plaintiff  to  make  any  part  of  the  bridge  before  the  caisson 
was  completed,  but  practicallv  I  should  say  that  the  bridge 
must  have  been  prepared.  Cfonsidering  the  time  in  which 
the  whole  structure  was  to  be  finished,  it  would  be  absolutely 
necessary,  I  should  think,  on  the  plaintiff  to  have  the  bridge 
prepared  and  ready  to  be  put  up  before  the  caissons  were 
finished ;  at  all  events,  it  was  rignt  and  reasonable  that  he 
should  have  them  ready. 

Now  then  comes  the  contract.  I  think  the  miscalculation 
was,  in  the  first  place,  the  miscalculation  of  the  corporation. 
The  engineer,  Mr.  Cubitt,  was  the  engineer  of  the  corpora- 
tion, and  I  think  the  miscalculation  was  their  miscalculation, 
and,  therefore,  the  case  must  be  considered  precisely  as  if 
the  contract  had  been  made  by  Mr.  Cubitt  on  his  own  be- 
half, and  he  had  made  the  miscalculation.  I  think,  further, 
that  it  was  such  a  miscalculation  as  certainly  prevented  the 
plaintiff  from  earning  the  advantages  which  ne  was  intended 
to  have  under  and  according  to  the  contract.  Certainly  the 
miscalculation  goes  to  that  extent.  I  doubt  very  much 
whether  it  is  not  such  a  miscalculation  as  prevented  the 
whole  work  being  carried  out  at  all  under  or  according  to 
the  contract.  I  cannot,  as  at  present  advised,  subscribe  en- 
tirely to  the  view  expressed   by  my  Brother  Blackburn, 
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which  is,  that  under  the  clause  in  the  contract  which  enabled 
122]  the  engineer  to  make  ^alterations,  when  those  caissons 
failed  in  the  mode  in  which  they  did  fail,  the  engineer  was 
able  to  substitute  another  method  which  would  carry  out 
the  same  result,  and  that  the  plaintiff  was  obliged  to  carry 
that  out,  for  if  that  be  the  true  view  of  the  matter,  it  seems 
to  me  that  the  engineer  might  have  directed  that  coffer-dams 
should  be  made,  which,  as  I  have  already  ventured  .to  state, 
seems  to  me  a  radically  different  thing,  and  which  requires 
a  knowledge  of  a  different  kind  of  trade,  and  I  cannot  think 
that  the  plaintiff  would  have  been  bound,  upon  the  order  of 
the  engineer,  to  abandon  the  making  of  the  caissons  in  iron, 
and  to  adopt,  upon  the  engineer's  order,  the  making  of  the 
coffer-dams  in  timber.  I  am,  therefore,  inclined  to  think 
that  the  miscalculation  of  the  corporation  not  only  prevented 
the  plaintiff  from  earning  that  which  he  was  entitled  to  earn 
under  the  contract,  but  prevented  the-  carrying  out  of  the 
contract  according  to  its  terms,  and  the  only  way,  therefore, 
if  the  plaintiff  went  on  with  the  work,  in  which  he  could 
proceed  must  have  been  by  a  new  contract,  either  expressed 
or  implied.  I  must,  therefore,  deal  with  the  case  as  if,  upon 
discovery  of  the  impracticability  of  the  caissons,  the  plain- 
tiff was  not  bound  to  proceed  with  the  contract  at  all ;  and, 
therefore,  the  case  comes  to  be  the  same  to  my  mind,  except 
for  the  purpose  of  the  particular  kind  of  damages  claimed, 
as  if  the  only  subject-matter  of  the  contract  had  been  the 
caissons,  and  as  if  the  miscalculation  of  the  corporation  had 
prevented  the  plaintiff  from  carrying  out  the  contract  or 
earning  profit  under  it. 

Now,  upon  this  state  of  things,  Mr.  Benjamin  argued  that, 
by  reason  of  the  wording  of  this  contract,  there  was  an  im- 
plied covenant  as  to  the  practicability  of  these  caissons,  rely- 
ing upon  the  principle  expressed  in  the  proverbial  phrase, 
^'mcpressio  unius  est  exdusio  alter ius.  Now,  inasmuch 
as  the  express  negatives  of  warranty  on  which  he  relied  (*) 
are  negatives  of  perfectly  independent  covenants,  I  cannot 
think  the  negative  of  a  warranty  in  these  cases  is  such  as 
enables  us  to  apply  the  affirmative  warranty  which  he  de- 
sires to  introduce  into  this  contract.  It  seems,  therefore,  to 
me  that  the  only  way  in  which  a  contract  could  be  implied 
is  to  say  that  in  all  works  of  this  kind  which  are  entered 
into  by  means  of  specifications  and  plana  advertised,  and 
123]  upon  which  ^tenders  are  requested,  there  is  an  im- 
plied warranty  on  the  part  of  those  who  issue  the  specifica- 
tion and  tender  that  that  which  they  desire  to  have  done  is 

(*)  See  clauses  86  and  54,  Law  Rep.,  9  Ex.,  at  p.  166. 
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a  practicable  thing ;  and  nothing,  it  seems  to  me,  can  be 
more  important  than  such  a  consideration.  It  is  a  vital  con- 
sideration in  a  business  of  the  largest  kind.  I  cannot  think 
that  such  a  covenant  can  be  implied  under  such  circum- 
stances. I  have  once  before  endeavored  to  express  what  I 
deemed  to  be  the  only  princi{)le  of  law  on  whicn  courts  can 
imply  ^  contract  between  parties,  and  I  endeavored  to  enun- 
ciate that  in  the  case  of  Daniels  v.  Harris  (*).  What  seems 
to  me  to  be  the  principle  is  this.  Whenever  there  is  some- 
thing not  expressed  which  it  is  clear  to  all  men  of  ordinary 
intelligence  and  knowledge  of  business  must  either  have 
been  latent  in,  or  palpably  present  to,  the  minds  of  both 
parties  when  the  contract  was  made — and  unless  you  can 
say  that  the  covenant  which  you  desire  to  imply  must  have 
been  bo  present  to  the  minds  of  both,  that  if  they  had  been 
called  upon  to  express  it  anybody  of  ordinary  intelligence 
or  knowledge  of  business  must  have  concluded  that  both 
would  have  expressed  it  in  the  desired  form — I  think  the 
court  has  no  right  to  imply  such  a  contract.  Therefore  the 
question  comes  to  be,  whether  we  can  say  of  this  covenant 
that,  if  both  parties  had  been  called  upon  to  express  their 
meaning  according  to  the  view  of  every  person  of  ordinary 
intelligence  and  knowledge  of  business,  they  would  have 
come  to  the  conclusion  that  such  a  covenant  must  exist. 
Upon  this  point  I  think  the  judgment  of  Baron  Amphlett  in 
the  court  below  is  most  valuable.  The  question  proposed  is 
whether,  in  a  specification,  the  person  who  is  called  upon  to 
tender  has  a  right  to  assume  that  the  work  is  a  practicable 
work,  or  whether  he  is  bound  himself  to  inquire. 

Now  it  may  be  strongly  argued  that  in  one  sense  he  is 
justified  in  relying  on  the  practicability  of  the  sugges- 
tion of  the  author.  I  cannot  say  that  every  person  of 
ordinary  intelligence  and  knowledge  must  come  to  the 
conclusion  that  the  specification  and  plans  are  merely 
suggestions  for  an  offer.  But  he  who  has  to*  tender  may 
oflfer  or  not  at  his  pleasure.  He  certainly  has  to  consider 
whether  the  proposition  will  be  a  profitable  one  to  him.  I 
think  he  must  also  go  on,  or  it  may  be  said  he  is  called  upon 
to  go  *on,  and  inquire  whether  that  which  is  proposed  [124: 
to  him  is  practicable.  If  the  proposition  is  that  the  thing 
shall  be  done  in  a  particular  time,  it  does  not  seem  to  me 
unreasonable  to  say  that  he  must  consider  and  calculate  for 
himself  whether  the  proposed  work  can  be  done  within  the 
time ;  and  it  is  but  a  step  further  to  say  that  he  must  con- 
sider also  for  himself  and  calculate  whether  the  work  can 

.    (1)  Law  Rep.,  10  C.  P.,  1,  at  p.  8. 
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be  done  at  all,  so  as  to  enable  liim  to  earn  the  price  he  is  to 
be  paid.  I  think  it  may  be  said  that  both  parties  must  make 
their  own  calculations ;  that  if  the  contractor  finds  that  the 
employer  is  proposing  to  him  something  which  cannot  be 
done,  he  ought  not  to  offer  to  do  the  thing  which  in  his  mind 
cannot  be  done ;  and  if  he  does  not  inquire  into  the  matter 
or  runs  the  risk,  he  must  take  the  consequences,  or  if  he 
thinks  it  doubtful  he  ought  to  correct  the  agreement  by  an 
express  covenant.  In  the  rule  I  have  endeavored  to  enun- 
ciate, though  I  think  the  impossibility  of  carrying  out 
the  covenant  was  caused  by  the  miscalculation  of  the  de- 
fendants' proposition,  still  1  think  that  the  plaintiff,  hav- 
ing accepted  the  contract  and  entered  into  it,  if  he  re- 
quired the  stipulation  on  which  he  now  relies,  he  ought  to 
have  had  it  expressed,  and  we  are  not  at  liberty  to  put  it 
into  the  contract.  It  is  on  these  grounds  that  I  concur  in 
the  decision  that  the  judgment  of  the  court  below  should 
be  affirmed. 

GrROVE,  J.:  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  ought  to  be  affirmed,  and  I  give  no 
opinion  upon  the  question  as  to  whether  the  caissons  in  a 
contract  for  building  a  bridge  may  be  likened  to  a  scaffold- 
ing as  being  the  mode  of  performing  the  work,  or  whether 
they  are  themselves  part  of  the  work  contracted  for.  It  does 
not  appear  to  me  to  be  necessary  to  decide  that  point  in  this 
case ;  but  in  my  opinion,  there  was  no  warranty  expressed 
or  implied  in  the  contract  or  the  specification  that  the  work 
done  according  to  the  specification  should  be  sufficient  and 
practicable.  There  is  certainly  nothing  expressed  on  the 
tace  of  the  deed,  and  what  would  be  the  warranty  it  the 
court  were  to  imply  a  warranty  from  comparing  all  the  vari- 
ous parts  of  these  deeds  ?  Very  considerable  variations  are 
allowed  by  the  deed,  subject  to  the  approval  or  under  the 
direction  of  the  engineer.  To  what  amount  of  variation 
125]  would  the  warranty  extend,  or  how  *far  could  certain 
variations  be  excluded  from  it,  or,  in  other  words,  what  de- 
parture ought  to  be  permitted  from  the  express  terms  of  the 
specification*  Without  going  minutely  over  the  specifica- 
tion, there  are  things  obviously  of  a  substantial  nature  in 
which  variations  from  the  exact  terms  of  the  specification 
may  be  imported,  and,  therefore,  if  there  be  an  implied  war- 
ranty, it  ought,  in  order  fairly  to  guard  the  defendants  in 
this  case,  to  be  such  a  warranty  as  would  be  capable  of  de- 
fining where  it  was  to  attach,  and  to  what  amount  of  varia- 
tion it  did  not  attach.  I  see  nothing  which  would  enable 
the  court  by  comparing  the  terras  of  the  deed  to  imply  any 
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warranty  sufBcient  to  enable  each  party  to  know  to  what 
extent  it  went,  or  how  far  the  plaintiff  was  protected  on  the 
one  hand  by  it,  or  the  defendants,  on  the  other  hand, 
pledged ;  so  that  it  might  be  considered  a  reasonable  and 
lair  warranty  between  the  parties.  I  think,  also,  there  is 
enough  in  this  contract,  certain  considerable  variations  being 
permitted,  to  call  upon  the  plaintiff  to  say  if  he  wished  to 
be  guarded  against  going  beyond  the  specification,  *'I  will 
not  undertake  this  contract  with  a  degree  of  variation  of 
which  I  cannot  very  well  see  the  amount,  without  having  on 
the  part  of  the  defendants  a  proviso  warranting  me  not 
merely  as  to  the  expense  incurred  (which  is  left  in  the  speci- 
fication entirely  to  the  judgment  of  the  engineer),  but  against 
what  I  may  lose  by  the  possible  extension  of  time,  as  I  am 
bound  by  the  contract  to  three  years."  I  see  nothing  which 
constitutes,  on  the  part  of  the  defendants,  an  implied  under- 
taking that,  if  by  any  mistake  in  the  specification  or  any 
variations  beyond  those  given  in  the  deed,  the  burden  of  the 
contract  is  increased  beyond  what  was  contemplated,  the 
proviso  as  to  three  years  is  to  be  extended,  the  defendants 
paying  any  expense  which  may  accrue  from  the  exten- 
sion. I  do  not  see  any  warranty  which  by  implication  the 
court  could  attach  to  this  deed  which  would  fairly  be 
binding  and  operative  between  the  parties,  doing  no  injus- 
tice to  either. 

Judgmerd  affi/rmed. 

Attorney  for  plaintiff :  J.  B.  Batten, 
Attorney  for  defendants :  F.  Brand. 


[Law  Reports,  10  Exchequer,  126.] 
Feb.  12,  1876. 
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Statute  of  Fraud8^9  Car.  2,  e,   3,  a.  11 — Safe  of  Oood»— Memorandum  signed  by 
Agent — Evidence  of  Agency, 

In  an  action  to  recover  the  price  of  clocks  sold  by  the  plaintiff  to  the  defendant, 
it  appeared  that  the  plaintiff's  traveller  when  he  took  the  order  for  the  goods  wrote 
out  in  the  presence  of  the  defendant  upon  printed  forms  two  memoranda  of  it,  put- 
.  ting  the  defendant's  name  upon  them,  and  handing  one  of  the  papers  to  the  defendant, 
'Who  kept  it: 

Held  (distinguishing  IhtrrdL  v.  Evane  (1  H.  <fe  C,  1*74;  81  L.  J.  (Ex.),  387)),  that 
there  was  no  evidence  that  the  plaintiff's  traveller  signed  the  memoranda  as  agent  of 
the  defendant  so  as  to  bind  him  within  s.  17  of  the  Statute  of  Frauds. 

Deolabation, — first  count,  for  goods  sold  and  delivered 
and  money  due  on  accounts  stated ;  second  count,  for  not 
accepting  goods  sold  by  the  plaintiff  to  the  defendant. 
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Pleas:  First,  never  indebted;  second,  denial  of  agree- 
ment.    Joinder  of  issue. 

At  the  trial  before  Bramwell,  B.,  at  the  Middlesex  Sit- 
tings after  Michaelmas  Term,  1874,  it  appeared  that  the 
'  plamtiff  was  a  merchant,  carrying  on  business  at  Paris  and 
fenightrider  Street,  City,  under  the  name  of  Brown  &  Co. 
In  July,  1874,  the  plaintiffs  traveller,  Dehorter,  called  on  the 
defendant,  and  obtained  from  him  an  order  for  the  supply 
of  French  clocks.  Dehorter  wrote  the  order  in  duplicate, 
upon  printed  headings,  by  means  of  the  manifold  writing 
process,  handing  the  duphcate  to  the  defendant,  and  keep- 
ing the  original,  which  was  on  three  sheets  of  paper.  The 
following  is  the  copy  of  the  order  : 

' '  Ordered  from  Brown  &  Co. , 
"  68  Rue  de  Bond^y^  Paris^ 
''  And  30  Knightrider  Street. 

''Date.    14th  July,  1874. 

*  *  Name.     Bernard  Boese. 

^'Address.    Kidderminster. 

''  Terms y  2 J  Vo  discount  for  cash  in  14  days  from  date 
of  invoice^  or  net  3  mo.  hill.  Cases  free.  Goods  carriage 
free  to  London. 

[Here  followed  a  specification  of  the  articles  and  their 
pnces.] 

The  words  in  italics  were  printed. 
127]  *-A.  dispute  as  to  whether  the  defendant  should  be  re- 
sponsible for  oreakage  of  the  goods  during  the  transit  hav- 
ing arisen,  the  defendant  refused  to  complete  his  contract.  It ' 
was  now  objected  on  his  behalf  that  there  was  no  sufficient  note 
or  memorandum  in  writing  to  satisfy  the  17th  section  of  the 
Statute  of  Frauds.  The  learned  Baron  nonsuited  the  plain- 
tiflf,  giving  him  leave  to  move  to  enter  the  verdict  for  £29  9^. 

A  rule  naving  been  obtained  to  enter  a  verdict  for  the 
plaintiff,  on  the  ground  that  there  was  evidence  for  the 

a,  and  that  they  ought  to  have  found  that  the  contract 
been  duly  signed  on  behalf  of  the  defendant,  so  as  to 
satisfy  the  Statute  of  Frauds. 

B.  T.  WiUiaTns  showed  cause :  There  is  nothing  in  this 
case  to  show  that  the  traveller  Dehorter  acted  as  the  agent 
of  both  parties  in  writing  down  the  terms  of  the  order.  The 
defendant's  name  was  merely  written  by  the  traveller  upon 
a  paper  with  a  printed  heading,  just  as  it  is  done  in  the  case 
of  an  ordinary  invoice.  The  defendant  did  nothing  to  recog- 
nize the  name  written  on  the  paper  as  his  signature.  He 
merely  received  the  paper,  just  as  though  it  were  a  trades- 
man's bill. 
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Finlay^  in  support  of  the  rule :  There  was  evidence  that 
the  traveller  signed  the  memorandum  as  the  defendant's 
agent.  It  is  now  well  settled  that  it  does  not  matter  whether 
the  signature  of  the  party  to  be  chained  is  in  the  beginning 
or  middle  of  the  instrument :  Schneider  v.  Norris  Q ;  John- 
son V.  Dodgs6n(^).  It  is  quite  enough  if  the  defendant's 
name  is  by  his  authority  placed  in  some  part  of  the  contract. 
Here  his  name  is  written  on  the  memorandum  under  his 
eye,  and  with  his  permission.  There  is  no  reason  why  the 
traveller  should  not  prepare  the  contract  as  agent  for  both 
parties.  It  ha€  been  held  that  a  note  made  by  an  auction- 
eei^s  clerk  of  the  purchaser's  name  in  a  book  is  sufficient  to 
bind  him,  in  an  action  by  the  auctioneer :  Bird  v.  BouUer  (•). 
But  the  case  is  not  really  distinguishable  frpm  the  recent  de- 
cision in  Durrellv.  JSh>ans{*).  There  the  plaintiflPs  factor 
wrote  down  in  the  defendant's  presence,  on  a  printed  form, 
the  particulars  of  a  quantity  *of  hops  which  the  defen-  [128 
dant  had  agreed  to  purchase,  putting  the  defendant's  name 
at  the  top.  The  defendant  looked  at  the  paper,  and  re- 
(luested  that  the  date  might  be  added,  and  the  factor  altered 
it.  It  was  held  by  the  Exchequer  Chamber  that  there  was 
evidence  that  the  defendant's  name  was  put  on  the  paper  by 
his  authority.  So  here  it  is  submitted  that  the  lact  that 
the  defendant  took  and  kept  the  paper,  is  abundant  evi- 
dence of  his  consent  that  his  name  should  be  inserted  in  it. 

Bramwell,  B.  :  I  think  this  rule  should  be  discharged. 
It  has  been  argued  that  the  case  cannot  be  distinguisned 
from  Durrell  v.  Evans  Q,  but  think  it  may  be  said  on  the 
other  side  that  it  cannot  be  taken  out  of  the  express  words 
of  the  Statute  of  Frauds.  We  are,  no  doubt,  bound  by  the 
decision  of  the  Exchequer  Chq,mber  in  Durrell  v.  Evans  (*), 
but  this  case  is  distinguishable  from  it,  and  when  I  remem- 
ber that  my  Brother  Crompton  took  part  in  that  decision,  I 
should  wisn  to  speak  of  it  with  the  utmost  respect.  It  was 
held  in  that  case  that  the  factor  signed  the  paper  on  behalf 
of  the  buyer,  and  that  this  paper  was  intended  to  be  a  memo- 
randum of  the  contract.  I  said  in  the  court  below,  not  that 
the  memorandum  was  an  invoice,  but  that  I  could  not  see 
how  the  factor  was  authorized  to  sign  on  behalf  of  the  buyer, 
but  the  Exchequer  Chamber  thought  that  there  was  evi- 
dence that  the  defendant  meant  the  paper  to  be  a  memo- 
randum of  the  contract.  What  they  nad  to  consider  was, 
whether  the  paper  before  them  had  the  defendant's  name 
written  upon  it  by  an  agent  on  his  behalf.     And  they 

'    (')  2  M.  A  S.,  286.  (»)  4  B.  A  Ad.,  443. 

O  2  M.  &  W.,  -ess.  (*)  1  H.  4  C,  174 ;  31  L.  J.  (Ex.),  337. 

13  Eno.  Rep.  72 
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thought  that  there  was  evidence  that  the  factor  was  the  agent 
of  the  buyer,  because  the  buyer  took  a  share  in  the  prepara- 
tion of  the  contract,  and  said,  in  eflfect,  to  the  factor,  ''Write 
it  down  in  such  a  way."  If  .that  decision  is  wrong,  it  is 
wrone  in  deciding  that  what  the  factor  was  asked  to  do  made 
him  the  agent  of  the  buyer,  whereas  it  might  be  said  that 
the  buyer  was  only  suggesting  a  correction  to  him,  and 
treating  him  as  the  agent  of  the  seller.  Upon  this  subject  I 
will  say  no  more. 

Now  here,  after  the  order  had  been  given  by  the  defen- 
dant, Dehorter  makes  two  copies  of  the  order,  delivering  one 
129]  to  the  *defendant  and  Keeping  the  other  himself.  To 
my  mind  the  question  comes  to  this :  did  Dehorter  act  as  the 
agent  for  both  the  plaintiff  and  the  defendant  ?  Now  if  any- 
body, not  a  lawyer,  were  asked  whether  Dehorter  acted  as 
agent  for  any  one  but  his  master,  he  would  say.  Certainly 
not;  it  is  unreasonable  to  suppose  such  a  thing.  Now 
although  we  are  told  that  a  lawyer's  view  of  what  is  rea- 
sonable is  different  from  that  of  other  people — still  I  think 
that  the  common  understanding  is  a  good  test  of  the  real 
meaning  of  the  transaction.  Now,  is  there  any  reason  why 
we  should  disregard  the  understanding  of  reasonable  per- 
sons for  the  sake  of  avoiding  the  operation  of  the  statute  ? 
I  can  see  none.  I  cannot  see  how  this  traveller  is  the  author- 
ized agent  of  the  defendant.  After  he  took  the  memoran- 
dum away,  the  defendant  would  be  at  liberty  to  say,  "  I  am 
notgoinff  to  be  bound  by  it."  If  he  was  the  defendant's 
agent,  when  did  the  agency  commence  ?  Was  he  agent  at 
the  time  he  wrote?  This  will  scarcely  be  suggested.  Did 
he  become  agent  afterwards  by  ratification  T  If  so,  you 
would  come  to  this  difficulty,  that  when  the  agent  wrote  the 
paper  he  did  not  profess  to  act  for  the  defendant.  Try  it 
another  way.  Suppose  the  thing  was  done  in  a  hurry,  and 
the  defendant  had  said,  "The  contract  to  which  you  have 
put  my  name  is  inaccurately  drawn  up,  and  I  will  maintain 
an  action  against  you  for  your  blunder."  Would  not  the 
agent  have  been  sui-prised  at  this  ?  If  it  be  said  that  the 
same  argument  would  show  that  Durrellv.  Eoansi^)  was 
wrongly  decided,  I  say  that  I  do  not  know  that  this  would 
be  the  case,  for  there  they  held  that  the  defendant  had  made 
himself  a  party  to  the  terms  of  the  contract  by  requesting 
that  the  paper  should  be  altered.  As  for  the  argument  that 
the  defendant  is  bound  because  the  paper  was  written  in  his 
presence,  I  can  only  say,  suppose  he  had  been  blind,  or  that 
he  could  not  read,  or  that  the  paper  had  been  copied  but  a 

(1)  1  H.  &  C,  174;  31  L.  J.  (Ex.).  337. 
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week  afterwards  and  then  sent  to  him,  could  any  agency  have 
been  inferred  in  such  circumstances  i  These  difficulties  ap- 
pear to  me  insurmountable.  I  think  the  rule  ought  to  be 
aischarged. 

PiGOTT,  B.;  I  am  of  the  same  opinion.  Durrell  v. 
Bvans  (*)  *differs  in  its  facts  from  the  present  case  in  [130 
a  material  particular.  Here  there  was  nothing  done  by  the 
defendant  to  show  that  he  constituted  the  traveller  his 
agent.  All  that  he  did  was  to  give  an  order,  and  when  it 
was  written  out  to  take  possession  of  it.  Now  is  there  in 
these  facts  evidence  that  he  constituted  the  traveller  his 
agent,  to  make  a  memorandum  of  the  terms  of  the  bargain  % 
It  is  i)lain  that  there  was  no  express  authority,  can  any 
authority  be  implied  from  the  facts  ?  If  it  can,  at  what 
moment  did  the  traveller  become  agent — ^after  he  had  writ- 
ten the  memorandum  ?  or  after  the  defendant  had  received 
the  copy  and  kept  it?  Now,  it  seems  to  me,  that  none  of 
the  facts  are  different  from  what  they  would  have  been  if 
the  traveller  had  been  only  the  plaintiffs  agent.  There  is 
no  circumstance  inconsistent  withnis  being  merely  the  agent 
of  the  vendor.  The  buyer  did  nothing  which  is  not  done 
every  day  where  the  traveller  acts  for  the  vendor  only.  And 
it  may  be  asked  is  the  question-  to  be  raised  in  each  of  these 
cases,  did  the  defendant  see  the  traveller  write  out  the  order  ? 
did  he  approve  of  it  ?  and  are  these  questions  to  be  left  to 
the  jury — we  well  know  with  what  result.  I  think  that 
these  questions  ought  to  be  answered  in  the  negative,  and 
that  tms  rule  should  be  discharged. 

Pollock,  B.:  I  also  agree  that  this  rule  should  be  dis- 
charged. I  think  that  it  is  extremely  important  in  all  those 
cases  in  which  it  is  attempted  to  prove  an  implied  agency, 
or  that  there  is  evidence  from  which  an  agency  may  be  in- 
ferred, to  take  into  account  the  character  of  the  parties  and 
their  usual  course  of  dealing.  The  act  requires  that  the  note 
of  the  bargain  should  be  signed  by  an  agent  of  the  party  to 
be  charged.  At  first  sight  it  would  seem  odd  that  where 
two  contracting  parties  meet  together,  that  one  who  is  in  a 
position  somewhat  adverse  to  the  other  should  be  his  repre- 
sentative and  agent.  But  no  doubt  such  a  thing  may  hap- 
pen, as  in  the  instance  which  has  very  properly  been  cited 
of  the  auctioneer's  clerk  signing  as  agent  of  Doth  parties. 
In  Lord  St.  Leonards'  work  on  Vendors  and  Purcnasers, 
14th  ed.,  p.  147,  he  explains  the  principle  upon  which  the 
auctioneer  can  bind  both  vendor  and  purchaser,  by  his  sig- 
nature, citing  Earl  *ofOlen.gal  v.  Barnard  ('),  and  ISni-  [131 

(•)  1  H.  A  C,  174 ;  31  L.  J.  (Ex.),  337.  («)  1  Keen,  769. 
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Tnerson  v.  Heelis  (*),  and  stating  that  the  implied  agency  of 
an  auctioneer  is  not  extended  to  other  cases.  Therefore  the 
present  case  is  not  within  this  exceptional  rule.  The  case  to 
which  it  has  the  nearest  analogy  is  that  of  DurreU  v. 
Evans  Q,  and  it  is  remarkable  tiiat  when  that  case  came 
before  tne  Cornet  of  Exchequer,  Lord  Penzance  seems  to 
have  drawn  the  conclusion  that  what  was  done  was  nothing 
more  than  what  occurs  in  making  out  and  giving  an  invoice. 
I  am  bound  to  say  that  I  agree  with  his  reasoning,  and  I 
will  apply  it  to  the  present  case.  I  think  DurreU  v.  Evans  (*) 
can  only  be  supported  if  it  decides  that  the  agency  did  not 
commence  till  after  the  memorandum  was  written  out,  and 
that  will  distinguish  it  from  the  facts  before  us.  It  might 
be  said  that  the  direction  given  by  the  defendant  to  Noakes 
the  factor  to  alter  the  instrument,  was  an  adoption  of  his 
act  in  preparing  it,  or  a  recognition  ah  initio  of  the  whole 
document  as  containing  the  contract.  Or  one  might  go  fur- 
ther and  say  that,  from  the  nature  of  the  transaction,  and 
the  meeting  of  the  parties  at  the  oflSce,  it  might  be  thought 
that  there  was  evidence  that  it  was  meant  that  Noakes 
should  act  as  the  scribe  of  both  parties  in  drawing  up  a  note 
of  the  contract.  But  here  there  is  an  entire  absence  of  any 
act  of  recognition  by  the  defendant  of  the  traveller  as  his 
agent.     The  rule  must  be  discharged. 

jRttZe  discharged. 

Attorney  for  plaintiff :   W.  R.  Buchanan. 
Attorney  for  defendant :  F.  Berkeley  Calcott. 

(1)  2  Taunt.,  88.                                   («)  1  H.  A  C,  174;  81  L.  J.  (Ex.),  387. 
■''  "  ■  •  '         ■ 

One  pa/rty  cannot  be  the  agent  of  the  Nor  is  the  contract  good  though  the 

other  for  signing  a  memorandum  of  the  buyer  give  his  note  for  the  purchase 

contract:  Browne  on  Statute  of  Frauds,  price:  Combs  v.  BcUeman,  10  Barb., 

§§  366-«;   Stron{f  vi   Dodds,  43  Ver-  573;  Ireland  y.  Johnjtan,  28  Bomt,,  4eS, 

mont,  348.  18  Abb.  Prac.,  392  ;  Matice  v.  Allen,  8 

Although  the  same  person  may  a<St  Abb.  Court  App.  Dec.,  248. 
as  agent  of  both  parties :  Browne  on 
Statute  of  Frauds,  §  369. 
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[Law  Reports,  10  Exchequer,  182.] 
Feb.  12,  1876. 
*L0CKHART  V.   PaLK.  [132 

Ship — Shipping — Charierpartf — Demurrage — Claume  exempting  from  Ha 


By  a  charterparty  made  with  the  defendant,  plaintiff's  ship  was  to  proceed  to  W., 
and  there  load  a  cargo  "  in  the  customary  manner,"  and  proceed  to  R.  and  deliver, 
"  the  cargo  to  be  discharged  in  ten  working  days  (weather  permitting),  commencing, 
<fec.  Demurrage  at  £2  per  100  tons  reg.  per  day.  .  .  .  The  ship  to  have  an  absolute 
lien  on  cargo  for  freight  and  demurrage,  the  charterer's  liability  to  any  clauses  in 
this  charter  ceasing  when  he  has  delivered  the  cargo  alongside  ship."  The  custom- 
ary rate  of  loading  at  W.  was  proved  to  be  twenty  tons  a  day : 

Held,  that  the  clause  for  lien  and  for  exemption  of  the  charterer  applied  only  to 
demurrage  at  the  port  of  discharge,  not  to  damages  for  delay  at  the  port  of  loading. 

Appeal  from  the  Liverpool  County  Court. 

The  action  was  brought  to  recover  damages  for  detention 
under  a  charterparty  made  on  the  16th  of  March,  1874,  be- 
tween the  master  of  the  plaintiffs  ship  Zoe,  of  138  tons 
measurement,  and  the  defendant,  by  which  the  ship  was  to 
proceed  to  Weston  Point,  and  there  load  a  cargo  of  salt  of 
250  tons,  "in  the  customary  manner,"  and  proceed  with  the 
same  to  Riga  Bridge,  and  there  deliver,  "the  cargo  to  be 
discharged  in  ten  working  days  (weather  permitting),  com- 
mencing from  the  day  after  the  ship  has  got  into  her  proper 
dischargingberth.  Demurrage  at  £2  per  100  tons  reg.  per 
day.  .  .  .  The  ship  to  have  an  absolute  lien  on  cargo  for 
freight  and  demurrage,  the  charterer's  liability  to  any 
clauses  in  this  charter  ceasing  when  he  has  delivered  the 
cargo  alongside  ship." 

The  vessel  proceeded  to  Weston  Point  on  the  20th  of 
March,  and  notice  was  given  on  the  21st  that  she  was  ready 
to  load.  No  cargo  was  loaded  till  the  11th  of  April,  and  the 
loading  was  not  completed  till  the  20th,  when  oills  of  lad- 
ing were  signed  (dated  the  18th)  to  the  order  of  defendant 
or  his  assigns,  "he  or  they  paying  freight  for  the  said  goods 
and  all  other  conditions,  as  per  charterparty." 

It  was  proved  that  the  usual  dispatch  of  the  port  was  at 
least  twenty  tons  per  working  day-  for  loading ;  tne  plaintiff 
therefore  contended  that  the  loading  should  have  been  com- 
pleted on  the  *4th  of  April,  and  claimed  damages  for  [13S 
detention.  The  defendant,  on  the  other  hand,  contended  that 
the  claim  was  one  for  demurrage,  and  that  his  liability  had 
therefore  ceased  under  the  charterparty. 

The  learned  judge  held  that  the  claim  was  not  for  demur- 
rage, and  gave  judgment  for  the  plaintiff  for  £44  2^.  8d.j 
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being  damages  for  detention  at  the  rate  of  £2  16^.  2d.  per 
day. 

Jan.  20.  OuLly^  for  the  defendant:  The  result  of  the 
cases  is  that,  whenever  a  lien  is  given  for  demurrage,  the 
clause  absolving  the  charterer  from  liability  applies  :  Oray 
V.  Carr  (*),  Christoffersen  v.  Hansen  ('),  Francesco  v.  Mas- 
sey  (') ;  and  Bannister  v.  Breslatber  (*),  shows  that  effect 
will  be  given  to  such  a  stipulation  by  applying  it  wherever 
it  appears  to  be  the  intention  of  the  parties  that  the  lien 
should  exist,  and  although  the  charge  may  not  be  strictly 
demurrage.  The  lien  here  covers  the  delay  in  loading ;  the 
vessel  was  to  load  in  the  customary  manner,  and  it  was 
proved  that  by  the  custom  of  the  port  a  definite  time  is 
given  for  loading.  It  can  make  no  matter  whether  a  fixed 
time  is  specified  in  the  charterparty,  or  whether  terms  are 
used  which,  when  construed  by  the  facts,  make  the  time 
certain ;  the  result  is  that  a  time  is  fixed  by  the  charter- 
party.  The  claim  is,  therefore,  one  for  demurrage,  at  the 
stipulated  rate  of  £2  per  100  tons,  which  is  covered  by  the 
lien,  and  the  charterer  is  released  by  the  delivery  on  board 
of  the  cargo.  [He  also  contended  that  the  plaintiff  was 
estopped  by  the  date  of  the  bill  of  lading  from  claiming 
damages  for  delay  beyond  the  18th  of  April.] 

R.  O,  Williams^  Q.C.,  for  the  plaintiff:  No  time  is  fixed 
by  the  charterparty  for  loading.  The  words  "in  the  cus- 
tomary manner,"  do  not  refer  to  the  time,  but  to  the  man- 
ner in  which  the  loading  is  to  take  place:  Lawson  v. 
Burness  (*),  Tapscott  v.  Balfour  (•).  No  time  being  fixed, 
the  claim  is  not  for  demurrage,  to  which  the  stipulated  rate 
of  £2  per  100  tons  and  the  stipulated  time  of  ten  days  refers, 
but  it  is  a  claim  for  not  loading  in  a  reasonable  time  iu 
respect  of  which  no  rate  and  no  period  is  named.  The 
134]  *clause,  therefore,  absolving  the  charterer  from  lia- 
bility does  not  apply.  Prima  facie^  such  a  clause  relates 
onlj^  to  future  liaoilities :  Pedersen  v.  Lotinga  ('),  Chris- 
toffersen V.  Hansen  (•) ;  not  to  such  as  have  already  accrued 
when  the  event  releasing  the  charterer  takes  place.  In 
Oglesby  v.  Yglesias  ("),  and  Milvain  v.  Perez  (*),  the  clause 
was  extended  to  liabilities  already  accrued,  because  the  ex- 
press words  of  the  provision  required  it ;  but  this  will  not  be 
done  unless  there  are  express  words  or  a  plain  inference. 

(»)  Law  Rep.,  6  Q.  B.,  622.  (•)  Law  Rep.,  8  C.  P.,  46. 

f)  Law  Rep.,  7  Q.  B.,  609.  (')  28  L.  T.,  267;  6  W.  R.,  290. 

(»)  Law  Rep.,  8  Ex.,  101.  («)  E.  B.  A  E.,  930;  27  L.  J.  (Q.B.), 

(*)  Law  Rep.,  2  C.  P.,  497.  866. 

C^)  1  H.  A  C,  896.  O  8  E.  A  E.,  496 ;  30  L.  J.  (Q.B.),  90. 
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In  Francesco  v.  Massey  (*),  it  was  held  that  the  words  used 
had  that  effect,  but  there  a  time  was  fixed  both  for  loading 
and  discharge,  so  that  there  was  with  respect  to  both  a  fixed 
time  from  whiclithe  ten  days'  demurrage  could  be  reckoned ; 
and,  on  the  otlier  hand,  in  Bannister  v.  Breslauer  ('),  where 
the  same  was  held,  no  time  was  fixed  either  for  loading  or 
discharge,  nor  was  there  any  demurrage  clause,  so  that  if 
the  clause  had  not  been  applied  to  damage  for  detention, 
there  was  nothing  to  which  the  word  "^demurrage"  would 
have  been  applicable.  Bannister  v.  Breslauer  (")  has,  how- 
ever, been  doubted :  see  Gray  v.  Carr  (').  In  the  present 
case  there  is  a  time  fixed  for  discharge,  but  none  for  loading ; 
the  clause  giving  a  lien  and.  releasing  the  charterers  from 
liability,  is  therefore  to  be  limited  to  the  liquidated  claim, 
which  might  afterwards  become  due  at  the  port  of  discharge, 
and  ought  not  to  be  extended  to  the  claim  for  unliquidated 
damages  already  accrued. 

Oullyy  in  reply. 

Cur.  adv,  xvlt 

Feb.  12.  The  Judgment  of  the  court  (Cleasby,  Pollock 
and  Amphlett,  BB.)  was  delivered  by 

Cleasby,  B.:  The  question  in  this  case  is  whether  the 
charterer  is  liable  for  detention  at  the  port  of  loading  by  not 
loading  in  the  customary  manner.  There  is  also  a  question 
of  amount  depending  upon  the  number  of  days  during 
which  the  vessel  was  detained.  We  think  the  detention 
must  be  taken  up  to  the  time  when  the  *cargo  was  [135 
loaded,  and  that  the  date  of  the  bill  of  lading  is  not  con- 
clusive. 

There  is  a  clause  in  the  charterparty  giving  the  shipowner 
a  lien  for  freight  and  demurrage,  and  providing  that  the 
charterer's  liability  shall  cease  upon  a  cargo  being  put  on 
board.  The  question  really  becomes,  whether  what  may  be 
called  the  "lien  and  exemption  clause,"  which  no  doubt 
applies  to  demurrage  properly  so  called,  also  applies,  upon 
the  language  of  this  charter,  to  a  claim  for  undue  detention 
at  the  port  of  loading.  A  similar  question  has  frequently 
arisen  before,  and  we  should  not  think  of  departing  from 
what  has  been  already  decided  ;  but  it  must  always  be  borne 
in  mind  that  if  the  language  is  not  the  same  the  decision 
may  not  be  applicable.  There  is  no  case  exactly  the  same 
as  the  present  one. 

The  word  "demurrage"  no  doubt  properly  signifies  the 

0)  Law  Rep.,  8  Ex.,  101.  («)  Law  Rep.,  2  C.  P.,  497. 

(»)  Law  Rep.,  6  Q.  B.,  622,  at  pp.  636,  648,  64y. 
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agreed  additional  payment  (gjenerally  per  day)  for  an  al- 
lowed detention  beyond  a  penod  either  specified  in  or  to  be 
collected  from  the  instrument ;  but  it  has  also  a  popular 
or  more  general  meaning  of  compensation  for  undue  deten- 
tion, and  from  the  whole  of  each  charterparty  containing 
the  clause  in  question  we  must  collect  what  is  the  proper 
meaning  to  be  assigned  to  it.  When  the  charterparty  con- 
tains no  clause  allowing  demurrage  at  a  specified  rate  at  all, 
it  has  been  held  that  tne  word  "demurrage'^  in  the  exemp- 
tion clause  applies  to  detention,  and  that  the  charterer  is 
discharged  as  soon  as  a  cargo  is  on  board.  This  was  the 
case  of  Bannister  v.  Breslauer  {').  That  decision  is  cer- 
tainly not  applicable  to  the  present  case,  because  we  have 
in  this'  charterparty  a  demurrage  clause,  though  not  a  pre- 
cise one.  In  tne  present  case  the  charter  provides  that  the 
ship  shall  be  discharged  in  ten  working  days,  and  afterwards 
has  these  words,  "Demurrage  at  £2  per  100  tons  register 
per  day." 

It  hafl  also  been  decided  that  when  there  is  a  time  specified 
for  loading,  and  also  a  time  for  unloading  fixed  by  its  being 
■  at  the  rate  of  so  many  tons  a  day,  and  afterwards  a  demur- 
rage clause  for  a  fixed  number  of  days  at  an  agreed  price  per 
day,  that  in  that  case  the  exemption  clause  applies  to  de- 
^36]  murrage,  whether  at  the  *port  of  loading  or  discharge ; 
but  it  was  thought  clear  it  did  not  apply  to  detention  oe- 
yond  the  lay  days  and  demurrage  days  at  the  port  of  load- 
ing. This  was  the  case  of  Francesco  v.  Massey  (*).  The 
effect  of  this  decision  is,  that  where  there  is  a  clause  for 
demurrage  at  a  specified  rate  for  a  certain  number  of  days, 
and,  a  number  of  days  being  allowed  for  loading,  there  can 
be  demurrage  in  the  proper  sense  at  the  port  of  loading,  the 
exemption  clause  applies  to  demurrage  tnere. 

And  if  we  could  rescd  the  provision  for  loading  in  the  pres- 
ent case  as  fixing  a  particular  time  for  doing  so,  the  decision 
would  apply  at  all  events  to  the  period,  though  not  speci- 
■fied,  to  which  the  demurrage  clause  might  be  considered  to 
apply.  But  we  do  not  think  we  can  read  the  words  that  the 
Vessel  shall  load  in  the  customary  manner  as  equivalent  to  a 
provision  that  she  shall  load  in  a  certain  number  of  days,  or 
at  a  certain  rate  per  day,  for  the  purpose  of  applying  the 
word  ''demurrage"  to  a  detention  bej^ond  .that  period. 
Those  words  do  not  admit,  in  our  opinion,  of  an  addition 
that  she  may  remain,  if  she  does  not  load  in  the  customary 
manner,  for  a  number  of  days  on  demurrage. 

The  conclusion  at  which  we  arrive  is,  that  in  the  present 

(»)  Law  Rep.,  2  C.  P.,  497.  («)  Law  Rep.,  8  Ex.,  ICl. 
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case  the  word  ''demurrage"  in  the  lien  and  exemption 
clause  must  be  confined  to  demurrage  days  after  the  ten 
working  days  allowed  for  discharge,  and  not  extended  to 
improper  detention  at  the  port  of  loading. 

The  decision  in  the  court  below  was  therefore  right,  and 
the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Attorneys  for  plaintiff:  Prior ^  Bigg  <fe  Cb.,  for  J.  B. 
WilsoUy  LiTierpooL. 

Attorney  for  defendant :  O.  H.  Meld^  for  Tliomas  Etty^ 
Liverpool. 


[Law  Reports,  10  Exchequer,  187.] 
Jan.  28,  1876. 

*Saint  V.  Pilley.  [137 

Landlord  and  Tenant — Fixturea — Thittee  in  Idquidatum. 

A  lessee  of  business  premises  having  become  insolvent,  the  trustee  in  liquidation 
put  up  the  fixtures  for  sale  by  auction,  under  conditions  which  required  them  to  be 
" cleared"  by  the  purchaser  in  two  days  from  the  sale.  The  plaintiff  bought  the  fix- 
tures ;  but,  with  the  knowledge  of  the  trustee,  allowed  them  to  remain  on  the  prem- 
ises whilst  he  was  treating  with  the  landlord  for  a  new  lease.  This  negotiation  fell 
through,  and  the  trustee  surrendered  the  premises  to  the  landlord,  who  re-let  them, 
the  fixtures  still  remainiag  affixed.  About  a  fortnight  afterwards  the  plaintiff,  learn- 
ing of  the  surrender,  applied  to  the  landlord  for  the  fixtures.  In  an  interpleader 
issue  between  the  jplaintiff  and  a  person  claiming  title  through  the  new  tenant : 

Held,  that  the  plaintiff  had  not  lost  his  right  by  delay  or  laches,  and  that  he  Was 
entitled  to  the  fiirtures. 

Interpleader.  Issue  tried  before  Mr.  Watkin  William, 
Q.C.,  sitting  as  commissioner  at  the  Surrey  Summer  Assizes, 
1874. 

The  facts  were  as  follows :  The  property  in  c[uestion  con- 
sisted of  fixtures  in  a  house  in  Fore  Street,  in  the  city  of 
London,  which  had  been  held  on  lease  by  a  firm  of  Huntley 
&  Saint.  The  firm  went  into  liquidation  and  the  trustee 
put  up  the  whole  effects  of  the  firm  for  sale  by  auction. 

On  the  25th  of  July,  1873,  under  conditions  of  sale,  one 
of  which  was,  "All  the  lots  to  be  taken  and  cleared  with  all 
faults,  at  the  purchaser's  expense,  within  two  days  after  the 
sale,"  the  plaintiff,  who  was  brother  to  one  of  the  members 
of  the  firm,  bought,  amoncst  other  things,  the  greater  part 
of  the  fixtures :  he  paid  for  them  on  the  15th  of  August, 
but  by  arrangement  with  the  trustee,  he  did  not  remove  the 
fixtures,  intending  to  take  the  premises  and  set  up  his 
brother  in  business  there  again.     He  negotiated  witn  the 
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landlord  for  thi^  purpose,  but  failed  to  come  to  terms  with 
him,  and  in  October  the  trustee  sent  the  keys  to  the  land- 
lord, with  a  note  giving  up  possession  of  the  premises  to 
him.  About  a  fortnight  afterwards  the  plaintiff,  hearing 
what  had  been  done,  applied  to  the  landlord  for  the  fixtures 
which  he  had  bought,  and  found  that  the  premises  had  been 
let  to  a  person,  who  afterwards  let  them  to  the  defendant, 
138]  the  fixtures  being  still  *on  the  premises,  which  had  till 
then  remained  closed.  Ultimately  an  action  was  commenced 
by  the  plaintiff  against  one  Lockyer,  who  had  then  come 
into  possession  of  the  premises  and  the  fixtures  under  the 
defendant ;  and  Lockjrer  having  taken  out  an  interpleader 
summons,  the  present  issue  was  directed. 

On  these  facts  a  verdict  was  entered  for  the  plaintiff  for 
the  value  of  the  fixtures,  with  leave  to  the  defendant  to 
move  to  enter  the  verdict  for  him,  the  court  to  have  power  to 
draw  inferences.     A  rule  having  been  obtained  accordingly. 

Gore  and  Plumptre  showed  cause,  and  contended  that  by 
the  sale  to  the  plaintiff  the  property  in  the  fixtures  had 
vested  in  him :  Sallen  v.  jRunder  (*) ;  that  the  act  of  the 
trustee  was  not  a  disclaimer  under  the  Bankruptcy  Act., 
1861,  8.  23,  and  that  if  it  had  been  intended  as  sucn  it  could 
not  have  divested  the  right  of  the  plaintiff  ;  that  it  amounted, 
at  the  utmost,  only  to  a  surrender,  which  was  completed  by 
the  acceptance  of  the  landlord,  and  the  new  tenancy ;  that 
such  a  surrender  could  have  no  effect  on  rights  already  ac- 
q^uired  for  good  consideration  from  the  tenant ;  and  that  the 
right  to  remove  as  against  the  landlord  was  not  lost,  a  rea- 
sonable time  for  removing  not  having,  under  the  circum- 
stances, elapsed  since  the  termination  of  the  tenancy  and  its 
communication  to  the  plaintiff :  London  and  Westminster 
Loan  and  Discount  Co.  v.  Drake  (^). 

PhilbricJc^  Q.C.,  and  W.  A.  Lewis^  in  support  of  the  rule, 
admitted  that  there  was  no  disclaimer  under  the  Bankruptcy 
Act,  1861,  s.  23,  and  that  what  was  done  by  the  trustee  could 
not  therefore  have  the  retrospective  effect  given  to  a  dis- 
claimer by  that  section :  but  contended  that  all  that  the 
plaintiff  bought  was  the  right  to  enter  and  remove  the  fix- 
tures, which  right  ought,  under  the  conditions  of  sale,  to 
have  been  exercised  within  two  days,  but  ought,  at  any 
rate,  to  have  been  exercised  during  the  continuance  of  the 
term,  or  at  least  of  the  possession  :  Leader  v.  Homeiooodi^) ; 
and   that  London  ana   Westminster  Loan  and  Discount 

O  1  C.  M.  4  R.,  266.  («)  6  C.  B.  (N.S.),  798;  28  L.  J.  (C.P.),  297. 

(»)  6  C.  B.,  (N.  S.),  546  ;  27  L.  J.  (C.P),  316. 
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Co.  V.  Drake  {^)  did  not  apply,  because  in  that  case  there 
*was  no  snch  stipulation  for  the  removal  of  the  fix-  [139 
tures  as  in  the  present  case. 

They  also  contended  that  certain  of  the  fixtures  were  not 
trade  fixtures.  [They  also  cited  Amos  on  Fixtures,  2d  ed., 
p.  239.] 

CleasbYj  B.  :  On  the  evidence  we  must  take  it  that  all 
the  articles  were  of  such  a  nature  as  the  tenant  had  a  right 
to  remove.  The  question  is,  how  far  that  right  has  been 
lost  by  reason  of  the  neglect  of  the  plaintiff  as  against  the 
landlord  to  remove  them  within  a  reasonable  time.  Now 
what  took  place  was  this :  it  was  not  intended  to  remove 
them  at  all ;  they  were  bought  by  the  plaintiff  in  the  hope 
that,  as  there  was  a  bankruptcv,  and  as  the  trustee  would 
not  be  likely  to  continue  the  business,  there  would  be  an 
opportunity  of  taking  the  ^premises  and  setting  up  the  bank- 
rupt in  business  there  again.  Negotiations  for  this  purpose 
were  carried  on  with -the  landlord  for  about  two  months; 
then,  fourteen  days  after  the  surrender  by  the  trustee,  the 
goods  were  applied  for  and  possession  of  tnem  was  refused, 
and  subsequently  a  formal  demand  was  made.  It  is  suffi- 
cient to  say  that  at  the  earlier  period  the  plaintiff  was  in 
time,  and  that  is  enough  to  prevent  the  plaintiff  from  losing 
his  right  of  removal. 

The  real  question  between  the  parties  is  the  title  to  these 
articles ;  and  it  is  quite  plain  that  the  surrender  did  not  for- 
feit the  right  which  the  vendee  of  the  property  had  acquired. 
The  general  maxim  is  laid  down  in  Co.  Litt.  338  b:  -'^Hav- 
ing regard  to  the  parties  to  the  surrender,  the  estate  is  abso- 
lutely drowned.  .  .  .  But  having  regard  to  strangers,  who 
were  not  parties  or  privies  thereunto,  lest  by  a  voluntary 
surrender  they  may  receive  prejudice  touching  any  right  or 
interest  they  had  before  the  surrender,  the  estate  surrendered 
hath  in  consideration  of  law  a  continuance."  Therefore, 
though  the  term  was  surrendered,  yet  the  plaintiff's  right  was 
not  affected  ;  the  defendant  came  into  possession  of  the  prem- 
ises with  chattels  ijpon  them,  which  were  subject  to  the  rights 
of  a  third  person.  The  case  of  London  and  Westminster  Loan 
and  Discount  Co.  v.  Drake  (*)  is  an  authority  which  applies  to 
the  present  case,  and  we  could  not  decide  on  the  *grouna  [140 
taken  by  Mr.  Philbrick  without,  in  effect,  overruling  that 
decision.     The  rule  must,  therefore,  be  discharged. 

Pollock,  B.:  I  am  of  the  same  opinion.  The  first  ques- 
tion is  whetiier  the  goods  were  fixtures  which  the  tenant  was 
entitled  to  remove,  which  is  a  question,  partly  of  fact  and 

0)  6  C.  B.  (N.S.),  798;  28  L.  J.  (C.P),  297. 
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partly  of  law ;  we  have  power  to  draw  inferences,  and,  look- 
ing at  the  character  of  tnese  articles,  I  am  of  opinion  that 
they  were  such.  The  second  question  is  as  to  the  effect  of 
the  note  sent  to  the  landlord  by  the  trustee ;  and  I  have 
come  to  the  conclusion  that,  though  it  was  not  a  disclaimer, 
yet  teing  consented  to  and  acted  upon,  it  was  valid  as 
evidence  of  a  surrender  by  operation  of  law.  Thirdly, 
assuming  there  was  a  surrender  by  operation  of  law,  what 
were  the  rights  of  the  plaintiff?  Now  the  right  of  a  tenant 
has  long  been  considered  as  more  than  a  bare  right  to  re- 
move. In  Poole's  CaseQ)  Lord  Holt  lays  down  that  "this 
was  not  like  tenant  for  years  without  impeachment  of  waste ; 
in  that  case  he  allowed  the  sheriff  could  not  cut  down  and 
sell,  though  the  tenant  might ;  and  the  reason  is  because  in 
that  case  the  tenant  hatn  only  a  bare  power  without  an 
interest ;  but  here  the  underlessee  hath  an  interest  as  well  as 
a  power,  as  tenant  for  years  hath  in  standing  corn,  in  which 
case  the  sheriff  can  cut  down  and  sell."  The  tenant  has, 
therefore,  an  interest  in  the  fixtures  which  may  well  be  the 
subject  of  an  assignment.  If  so,  then  the  passage  from  Co. 
Litt,  338b,  cited  by  Willes,  J.,  in  London  and  Westminster 
Loan  and  Discount  Company  v.  Drake  ('),  applies,  and  is 
not  only  binding  upon  us,  but  is  agreeable  to  the  true  notions 
of  what  is  right  and  equitable.  But  Mr.  Philbrick  argued 
that  the  plamtiff  had  either  abandonded  this  right  or  oeen 
deprived  of  it  by  laches.  To  determine  this,  we  must  look 
at  the  whole  circumstances  of  the  case ;  and  I  am  of-  opinion 
that  the  plaintiff  did  all  that  a  reasonable  man  could  oe  ex- 
pected to  do. 

Amphlett,  B.:  I  am  of  the  sSme  opinion.  The  tenant 
was  entitled  during  his  tenancy  to  remove  the  fixtures.  On 
his  becoming  bankrupt,  the  trustee  might  have  disclaimed ; 
he  would  then  have  had  no  further  interest  in  the  fixtures, 
141]  and  bv  s.  23  *of  the  Bankruptcy  Act,  1869,  the  dis- 
claimer would  have  taken  effect  from  the  date  of  the  order. 
But  before  anything  like  a  disclaimer,  he  sold  the  fixtures ; 
and  if  it  were  necessarv  to  decide  the  point,  I  should  be  dis- 
posed to  agree  with  the  view  taken  in  Amos  on  Fixtures 
(2d  ed.,  p.  239),  that  after  the  sale  of  the  fixtures  he  could 
not  have  disclaimed,  because  he  would  have  dismantled  the 
house.  That  question,  however,  does  not  arise,  because  it 
is  admitted  there  was  no  disclaimer.  But  as  to  the  fixtures, 
the  plaintiff  having  bought  and  paid  for  them,  the  property 
in  them  vested  in  him,  and  he  had  the  same  right  of  removal 
which  the  tenant  had  had.     Subsequently -the  trustee  took 

(')  1  Salk.,  368.  («)  6  C.  B.  (N.S.),  '798 ;  28  L.  J.  (C.P.),  297. 
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on  himself  to  suirender  the  term  to  the  landlord,  and  the 
question  is  whether  this  surrender,  though  good  as  regards 
the  tenant,  could  prejudice  a  third  person  who  had  derived 
an  interest  for  value  from  the  tenant  through  the  trustee. 
It  is  a  well-known  rule  that  a  man  cannot  derogate  from  his 
own  grant,  and  the  surrender  to  the  landlord  must  therefore 
be  subject  to  the  sale  previously  made  to  the  plaintiff.  I 
should  without  hesitation  apply  that  rule  if  there  were  no 
decision  to  that  effect ;  but  we  have  an  express  authoritv  in 
London  and  Westminster  Loan  Discownc  Co.  v.  DraJce{^). 

But,  again,  it  is  said  that  the  right  of  removal  must  be 
exercised^ within  a  reasonable  time  after  the  surrender,  or 
rather,  for  this  is  the  proper  period  to  look  to  in  this  case, 
after  notice  of  the  surrender,  and  this  was  not  done.  I  think, 
however,  that  the  plaintiff  did  applv  within  a  reasonable 
time,  and  that  he  is  not  therefore  debarred  from  asserting 
his  right  to  the  fixtures. 

Mule  discharged. 

Attorney  for  plaintiff :  J,  M.  Oreen.. 
Attorneys  for  defendant :  A.  J.  Baylis  &  Son. 

(»)  6  C.  B.  (N.S.),  798;  28  L.  J.  (C.P.).  297. 


A  tenant  who  allows  his  own  fixtures, 
which  he  has  a  right  to  remove,  to  re- 
main upon  the  demised  premises  until 
after  the  expiration  of  his  lease,  does 
not  ipm  facto  forfeit  his  title  thereto. 
Although  he  may  be  guilty  of  a  tres- 
pass in  entering  to  remove  them,  the 
owner  of  the  realty  cannot  recover  as 
damages  the  value  of  the  fixtures  or  of 
any  part  thereof  :  Holmes  v.  Trtmper, 
20  Johns.,  29  ;  Laiorenee  v.  Kemp,  1 
Duer,  383 ;  Beardsley  v.  Sherman,  1 
Daly,  826;  Dubois  v.  KeUj/,  10  Barb., 
496  ;  Ha/rtmU  v.  KeUy,  117  Mass.,  236; 
C/ieatham  v.  Plinker,  1  Tenn.  Chy., 
576  ;  Lavyrence  v.  Woods,  4  Bosw.,  364. 

See  however  Taylor's  Landlord  and 
Tenant,  §^  551-3. 

See  Kissam  y.  Barclay,  17  Abbott's 
Prac.,  860  ;  Ramsden  v.  Dyson,  L.  R., 
1  H.  L.,  129  ;  Denhamy.  Sank^,  88 
Iowa,  269. 

Even  though  the  tenant  have  taken 
a  new  lease  after  erection  of  the  fix- 
tures :  Devine  v.  Do^cgherty,  27  How. 
Prac. ,  455  ;  but  see  Taylor's  Landlord 
and  Tenant,  §  552  ;  ElUott  v.  Johnston, 
L.  R.,  2Q.  B.,  120. 

Unless  it  be  apparent  from  the  lease 
that  fixtures  to  be  annexed  were  in- 
tended thereby  to  become  a  part  of  the 


realty :  Mayor,  etc.,  v.  Brooklyn,  etc, 
41  Barb.,  231,  af^rmed  8  Abb.  Court 
Appeals  Dec.,  251  ;  French  v.  Mayor, 
etc.,  29  Barb.,  863  ;  Taylor's  Landlord 
and  Tenant,  §  664. 

See  Kissam  v.  Barclay,  17  Abbott's 
Prac.,  360;  Lauyrmce  v.  Woods,  4 
Bosw.,  854;  ThraU  v.  BUI,  110  Maas., 
328. 

Where  the  lessor  is  to  pay  for  fix- 
tures see  Laiorenee  v.  Woods,  4  Bosw., 
854 ;  Bef.  etc.,  v.  Packhwrst,  4  Bosw., 
491  ;  16  Abb.  Prac.,  205;  2^.  Y.,  etc., 
v.  Saratoga,  etc.,  39  Barb.,  289  ;  MlioU 
V.  Johnston,  L.  R.,  2  Q.  B.,  120  ;  Bailee 
V.  Bodioay,  27  Wise.,  172 ;  Paine  v; 
Rector,  7  Hun.,  89 ;  Smith  v.  Cooley, 
5  Daly,  401;  Nuddl  y.  Williams,  15 
Upper  Canada  C.  PI.,  348 ;  Brand  v. 
Frumvdler,  32  Mich.,  21. 

In  Pennsylvania  it  is  held  a  tenant 
cannot  remove  his  fixtures  after  the 
expiration  of  the  term :  Davis  v.  Moss, 
88  Penn.  St.  R.,  346  ;  White  v.  Amdt, 
1  Wharton,  94 

So  in  Massachusetts :  Miss  v.  Whit- 
ney, 9  Allen,  114. 

Even  though  the  tenant  surrender  to 
his  landlord  after  levy  on  the  fixture 
on  an  execution  against  him  :  Walter's 
appeal,  70  Penn.  St.  Rep.,  895. 
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But  in  that  state  fixtures  jemain 
the  property  of  the  tenant  if  so  agreed 
between  him  and  his  landlord :  fen- 
cer V.  Darlington,  74  Penn.  State  Bep., 
286. 

If  the  tenant  retain  possession  of  the 
premises  after  his  term  expires,  he  is 
not  even  a  trespasser  for  removing^such 
fixtures:  DuboU  v.  KeUy,  10  Barb., 
406  ;  Taylor's  Landlord  and  Tenant, 
§551. 

Where  land  is  let  to  tenants  for  the 
purpose  of  nurturing  trees  and  plants, 
they  are  personal  property  :  King  v. 
Witcomb,  7  Barb.,  263  ;  Taylor's  Land- 
lord and  Tenant,  g  552. 

Should  the  tenant  allow  such  fixtures 
to  remain  upon  the  premises  without 
asserting  or  claiming  title  thereto  an 
unreasonable  time  after  surrender  of 
possession  of  the  demised  premises, 
the  presumption  that  he  has  abondoned 
such  fixtures  may  obtain :  Dubois  v. 
KeUy,  10  Barb.,  496;  Burk  v.  HoUis, 
98  Mass.,  55  ;  Taylor's  Landlord  and 
Tenant,  §§551-5. 

See  IMle  v.  Sylvester,  42  Vt.,  146. 

No  presumption  of  abandonment  ob- 
tains from  non-removal  during  the 
term  where  the  same  is  uncertain  in  its 
continuance  and  may  be  terminated 
suddenly,  and  without  previous  notice: 
Norihem,  etc.,  v.  Canton,  etc.,  30  Ma- 
ryland, 847,  8  Am.  Law  Reg.,  N.  S., 
540  and  note  p.  544  ;  Ha/rtweU  v.  KeUy, 
117  Mass.,  235  ;  Cheatham  v.  Plinker,. 
1  Tenn.  Chy.,  576 ;  Jllann  v.  Hughes, 
10  Law  Reporter,  N.  S.,  628. 


A  conveyance  by  the  landlord  will 
not  transfer  title  to  such  fixtures  to  the 
grantee,  though  if  owned  by  the  gran- 
tor they  would  have  passed  :  Raymond 
V.  WkUe,  7  Cow.,  319  ;  MUler  v.  Plumb, 
6  Cowen,  665. 

A  tenant  may  remove  his  fixture  at 
any  time  during  the  term,  although  the 
lease  contain  a  provision  that  he  may 
remove  them  at  the  expiration  thereof: 
Alexander  v.  Touhy,  13  Kansas,  64. 

It  has  been  held  that  if  the  landlord 
refuse  after  expiration  of  the  term  to 
deliver  a  fixture  to  his  tenant  or  an  as- 
signee, neither  replevin  nor  trespass 
will  lie  therefor  :  Broum  v.  WaUis, 
115  Mass.,  156  ;  O-uthrie  v.  Jones,  108 
Mass.,  194 ;  StocktoeU  v.  Marks,  17  Me., 
455 ;  Gresson  v.  Stout,  17  Johns.,  116 ; 
MinsaU  v.  Lloyd,  2  Mees.  &  Welsh., 
450. 

See  iVi&fo*  v.  Smith,  4  Term.  Rep., 
504  ;  Hannahan  v.  CBeilly,  102  Mass., 
201. 

Although  an  action  of  tort  will  lie  if 
the  landlord,  during  the  term,  forcibly 
prevent  a  removal  by  the  tenant :  OtUh- 
Tie  V.  Jones,  108  Mass.,  191. 

A  complaint  by  an  administratrix, 
charging  an  injury  to  the  personal  chat- 
tels of  the  deceased,  is  sustained  by 
groof  of  injuries  to  building,  held  by 
im  as  tenant  from  year  to  year,  in  the 
matter  of  a  trade  fixture  and  removable 
as  between  landlord  and  tenant :  Bar- 
net  V.  Lucas,  Irish  Rep.,  6  Com.  L., 
247,  reversing  5  Com.  L.,  140. 


[Law  Reports,  10  Exchequer,  142.] 
Feb.  10,  1876. 

142]  ^Mackenzie  v.  Whitworth. 

Marine  Insurance — Reinsurance — Policy — Interest, 

An  underwriter  " on  goods"  may  reinsure  by  thp  same  description;  and  the  policy 
need  not  be  expressed  to  be  a  reinsurance. 

This  was  an  action  on  a  policy,  dated  the  24th  of  April, 
1873,  and  effected  with  the  defendant  by  the  plaintiff  through 
his  agents,  as  well  in  their  own  names  as  for  and  in  tne 
name  and  names  of  all  and  every  other  person  to  whom  the 
same  did  appertain,  "at  and  from  New  Orleans  to  Revel 
upon  goods,  beginning  the  adventure  upon  the  said  goods 
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from  the  loading  thereof  on  board  the  ship  Southamptoij  at 
as  above,"  the  policy  being  a  valued  one  for  £6,000. 

The  declaration,  after  stating  the  policy,  averred  that  The 
United  States  Uoyd's  and  Individual  Underwriters  of  New 
York  were  interested  in  the  said  goods,  and  that  the  policy 
sued  upon  was  made  for  the  use  and  benefit  and  on  account 
of  the  persons  so  interested. 

The  defendant  pleaded,  amongst  other  pleas,  4,  denial  of 
the  interest  alleged ;  8,  concealment  that  the  interest  was 
that  of  insurers. 

At  the  trial  of  the  cause  before  Pollock,  B.,  at  the  Liver- 
pool Summer  Assizes,  1874,  it  appeared  that  The  United 
States  Lloyd's  and  Individual  Underwriters  of  New  York 
had  underwritten  a  policy  on  the  goods  mentioned,  being 
cotton  to  be  shipped  by  Messrs.  Putnam  &  Co.,  of  New 
Orleans,  to  the  amount  of  £80,000,  and  that  the  policjr  in 
question  was  effected  for  them  to  cover  a  portion  of  tneir  risk, 
of  which  they  still  held  £20,000. 

Evidence  was  given  on  the  part  of  the  defendant,  which 
was  not  contradicted,  and  it  was  in  fact  admitted  on  the 
part  of  the  plaintiff  that  in  all  cases  of  reinsurance  policies 
tlie  invariable  practice  had  been  to  disclose  the  fact  tnat  the 
policy  was  for  reinsurance ;  and  it  was  proved  that  the 
plaintiff,  at  the  time  of  the  insurance,  knew  that  such  was 
the  nature  of  the  policy  in  question,  but  that  this  fact  was 
not  communicated  to  the  defendant. 

Evidence  was  also  given,  both  on  the  part  of  the  plaintiff 
and  *the  defendant,  as  to  whether  this  was  a  fact  ma-  [143 
terial  to  the  risk  or  material  to  be  communicated  to  the  de- 
fendant ;  and  in  particular  the  defendant  gave  evidence  that 
he  would  not  have  underwritten  the  policy  if  he  had  known 
that  it  was  a  reinsurance,  *  and  that  it  was  the  practice  of 
many  underwriters  to  refuse  reinsurances. 

Cotton  to  the  value  insured  by  The  United  States  Lloyd's 
and  Individual  Underwriters  of  New  York  was  shipped  at 
New  Orleans ;  the  ship  sailed  on  the  28th  of  February,  1873, 
and  was,  with  the  cargo,  destroyed  by  fire  on  the  19th  oi 
March. 

The  learned  judge  ruled  that  the  interest  of  The  United 
States  Lloyd's  and  Individual  Underwriters  of  New  York 
was  suflSciently  described  in  the  policy,  and  left  to  the  iury 
the  question  of  concealment.  The  jury  found  for  the  plain- 
tiff on  all  the  issues  of  fact,  and  a  verdict  was  thereupon  en- 
tered for  the  plaintiff,  leave  being  reserved  to  the  defendant 
to  move  to  enter  the  verdict  for  him. 

A  rule  having  been  obtained  accordingly,  on  the  ground 
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that  the  plaintiff,  being  only  interested  as  an  insurer,  was 
not  entitled  to  recover  on  the  policy  sued  on, 

Benjamin^  Q.C.,  and  Myhurgh^  showed  cause:  The  ob- 
jection that  the  policy  was  not  stated  to  be  a  reinsurance 
cannot  be  rested  on  the  ground  that  a  material  circumstance 
was  not  disclosed,  because  the  jury  have  found  for  the  plain- 
tiff upon  the  plea  of  concealment.  The  objection,  therefore, 
must  be  that  as  a  matter  of  law  a  policy  of  reinsurance  must 
be  so  described,  or  that  the  interest  of  the  assured  must  be 
described  as  an  interest  in  reinsurance.  But  the  true  rule 
of  insurance  law  is  that  the  subject-matter  of  insurance  only 
need  be  described  ;  in  general,  the  interest  of  the  assured  in 
that  subject-matter  need  not :  Amould  on  Mar.  Ins.,  4th  ed., 
vol.  i.,  p.  21 ;  Phillips  on  Ins.,  art.  415.  Thus  it  is  the  con- 
stant practice  for  carriers,  bailees,  and  mortgagees,  to  insure 
.  without  describing  their  interest,  and  to  recover  according 
to  the  extent  of  their  interest.  The  general  rule  is  so  laid 
down  expressly  in  Crowley  v.  Cohen  Q  in  the  case  of  carriers, 
144:]  ana  in  substance  *that  case  is  identical  with  the  j)res- 
ent,  because  the  interest  of  carriers  is  only  their  liability 
over  as  insurers  of  the  goods  they  carry.  The  case  of  ware- 
housemen is  similar ;  their  interest  is  their  liability  to  those 
who  have  entrusted  goods  to  them.  If,  therefore,  an  insurer 
effecting  a  reinsurance  is  bound  to  describe  the  nature  of  his 
interest,  it  is,  with  one  exception,  the  only  case  in  which  a 
statement  of  the  nature  of  the  interest  is  required.  That 
exception  is  in  the  case  of  bottomry  and  respondentia^ 
whicn  is  always  treated  as  an  exceptional  instance,  and  is 
expressly  stated  to  be  such  by  Lord  Mansfield,  C.  J.,  in  the 
case  in  which  the  point  was  established :  Olover  v.  Black  (*). 
That  case  was  decided  entirely  on  a  usage  and  practice  said 
to  prevail  among  merchants  tnat -bottomry  and  respondentia 
must-  be  insured  eo  nomine;  and  that  the  decision  was 
founded  on  this,  and  not  on  general  principles,  is  shown  by 
the  subsequent  case  of  Reed  v.  Cole(^\  where  the  policy  was 
in  substance  nothing  else  but  a  reinsurance.  Further,  the 
custom  proved  or  admitted  in  the  present  case  is  entirely 
accounted  for  by  the  statutory  rule  which  prevailed  till 
very  recently.  By  19  Geo.  2,  c.  37,  s.  4,  all  reinsurance  was 
prohibited,  except  in  certain  cases,  and  in  those  cases  it  was 
allowed  only  "provided  it  be  expressed  in  the  policy  to  be 
a  reinsurance."  The  prohibition  was  removed  by  27  &  28 
Vict.  c.  56,  s.  1 ;  but  the  proviso  remained  in  force  until 
80  &  31  Vict.  c.  23,  sched.  D,  repealed  the  whole  section, 

(')  3  B.  A  Ad.,  478,  at  p.  485,  per  Lord    («)  3  Burr.,  1394. 
Tenterden,  C.J.   '  (»)  3  Burr.,  1612. 
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which  was  also  included  in  the  schedule  to  30  &  31  Vict, 
c.  59  (the  Statute  Law  Revision  Act,  1867).  Therefore,  un- 
til 1867,  the  statement  in  the  policy  that  it  was  a  reinsurance 
was  required  by  statute  (which  of  itself  tends  to  show  that 
it  was  otherwise  unnecessary),  and  no  inference  can  be 
drawn  from  the  usage  of  mentioning  it  during  that  time,  or 
from  the  survival  of  that  usage  since.  This  case,  therefore, 
falls  within  the  general  rule,  and  not  within  any  exception 
to  it ;  and  this  is  the  opinion  of  Phillips  on  Ins.,  art.  498, 
referring  to  NefUQ  York  Bowery  Fire  Insurance  Co.  v.  New 
York  Mre  Insurance  Co,  (*).  [He  also  referred  to  Anderson 
V.  Morice(^).^ 

*  Her  Schelly  Q.C.,  and  BayliSy  in  support  of  the  [145 
rule:  The  subject-matter  of  the  policy  is  not  properly 
described.  The  case  of  bailees,  earners,  and  others  having 
a  possessory  interest  in  the  goods  is  not  in  point.  Having  a 
real  interest  in  the  goods  themselves,  an  insurance  effected 
by  them  may  be  properljr  described  as  an  insurance  on 
goods,  and  the  additional  interest  which  they  hare  in  respect 
of  their  liability  over  does  not  make  that  description  incor- 
rect :  London  and  North  Western  Ry.  Co.  v.  Otyn(^).  The 
same  is  true  with  respect  to  mortgagor  and  mortgagee ;  the 
one  is  the  owner  pf  the  ship,  the  ottier  is  an  incumbrancer 
upon  it  with  a  power  of  sale,  and  clearly  has  an  interest  in 
it.  But  an  insurer  has  no  interest  in  the  goods  themselves ; 
his  interest  is  only  in  a  contract  by  which,  in  consideration 
of  premiums,  he  undertakes  to  indemnify  against  their  loss 
or  damage.  He  may  be  said  to  have  an  interest  in  the  event 
of  the  safe  arrival  of  the  goods,  but  not  in  the  goods  them- 
selves. In  countries  where  reinsurance  has  been  constantly 
allowed,  it  is  in  general  not  only  customary,  but  necessary 
by  law  to  describe  the  policy  as  one  of  reinsurance :  see 
Arnould,  Mar.  Ins.,  2d  ed.,  vol.  i.,  p.  340,  n.  {z).  The  case 
cited  by  Phillips  of  New  York  Bowery  Mre  insurance  Co. 
V.  New  York  Fire  Insurance  Co.  (*)  does  not  bear  out  the 
proposition  for  which  he  quotes  it ;  it  is  true  that  the  policy 
was  on  goods,  but  it  was  stated  on  the  face  of  it  to  be  a  rein- 
surance. Moreover,  in  that  case  the  policy  was  successfully 
attacked  on  the  ground  of  the  non-communication  of  facts 
relating  to  the  original  assured  ;  the  chief  importance  there- 
fore of  the  case  is  that  it  shows  the  propriety  of  informing 
the  underwriter  that  it  is  a  reinsurance.  And,  though  Phil- 
lips inclines  to  the  opposite  view,  he  cites  Christian  as  an 
authority  that  "a  reassurance  must  be  expressly  mentioned 

0)  17  Wend,,  859.  (»)  1  E.  A  E.,662;  28  L.  J.  (Q.B.),  188. 

(«)  Law  Rep.,  10  C.  P.,  68. 

12  ExG.  Rep.  74 
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to  be  a  reassurance  in  the  policy."  But  even  assuming  that 
the  interest  of  an  insurer  could  independently  of  custom  be 
properly  described  as  an  interest  in  goods,  the  general  usage 
and  custom  among  underwriters  would  make  the  description 
improper.  The  reason  of  the  decision  in  Glover  v.  Black  (*) 
applies  to  the  present  case.  If,  on  the  ground  that  it  was 
146]  the  usage  to  insure  *bottomry  and  respondentia  eo 
nomiTie^  it  was  held  that  a  policy  on  responderdia  describing 
it  merely  as  "goods"  was  bad,  the  same  result  will  follow 
with  respect  to  reinsurance.  A  contract  is  to  be  interpreted 
according  to  the  intention  of  the  parties  as  expressed  in  the 
ordinary  terms  of  mercantile  dealing ;  and  if  by  mercantile 
custom  and  usage  a  contract  of  reinsurance  is  not  described 
merely  as  an  insurance  on  goods,  the  underwriter  cannot  be 
bound  by  a  contract  of  reinsurance  so  expressed ;  he  never 
intended  to  be  so  bound,  and  the  contract  is  not  one  which, 
interpreted  according  to  usage,  so  binds  him.  It  can  make 
no  matter  how  the  custom  originated,  if  it  exists,  and  the 
fact  that  till  lately  it  was  necessary  by  statute  to  state  the 
policy  to  be  a  reinsurance  only  shows  tne  universality  of  the 
custom,  and  makes  it  the  more  certain  that  the  mercantile 
interpretation  of  an  ordinary  insurance  on  goods  excludes 
reinsurances.  The  express  mention  of  reinsurance  in  30 
Vict.  c.  23,  s.  4,  also  shows  the  common  understanding. 
The  description  in  this  policy  is  therefore  neither  in  itself  a 
proper  one,  nor,  if  otherwise  proper,  is  it  one  which,  as  in- 
terpreted by  the  custom  prevailing  among  underwriters, 
properly  expresses  the  intention  of  the  defendant  to  become 
a  party  to  a  policy  of  reinsurance. 

Bramwell,  B.:  I  am  of  opinion  that  this  rule  must  be 
discharged.  It  is  admitted  that,  as  a  general  rule,  a  policy 
of  marine  insurance  must  contain  a  description  of  the  ship, 
the  subject-matter  of  the  insurance,  the  voyage,  and  the 
perils  insured  against,  and  the  assured,  if  challenged,  must 
show  the  extent  ^f  his  interest.  A  policy  of  marine  insur- 
ance is  said  to  be  an  instrument  wnich  has  a  meaning  by 
custom,  and  if  you  were  to  prepare  a  new  form  you  would 
say  that,  in  consideration  of  such  and  such  a  premium,  the 
imderwriter  undertakes  to  indemnify  the  assured  against  the 
risk  of  a  certain  loss  occasioning  damage  to  him.  That 
means  that  you  must  state  the  snip,  the  subject-matter  of 
insurance,  the  risk  or  voyage,  and  the  perils  insured  against. 
Now  here  that  has  been  done,  because  the  plaintiff  says, 
"  What  I  want  to  be  insured  against,  is  the  non-arrival  of 
the  goods  described."     Tlierefore,  it  is  rather  for  the  defen- 

(»)  3  Burr.,  1394. 
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dant  to  make  out  that  there  is  *some  cause  why  an  [147 
exception  to  the  general  rule  should  be  introduced  in  his 
favor,  than  for  the  plaintiff  to  make  out  that  he  has  done 
all  tha^  can  be  required  of  him.  The  defendant  seeks  to 
make  this  out  on  a  ground  which,  if  good  at  all,  goes  rather 
to  the  question  of  concealment  than  to  anything  else.  He 
says,  "It  is  true  you  are  interested  in  the  arrival  of  the 
goods,  and  will  be  damaged  by  their  non-arrival,  or  arrival 
m  a  damaged  condition ;  but  you  have  concealed  from  me 
that  you  were  not  what  those  who  insure  generally  are,  that 
is,  an  owner,  but  were  only  an  insurer."  Now,  if  that  is  a 
good  reason  for  the  underwriter  to  advance,  then  the  jury 
should  have  found  for  the  defendant,  on  the  ground  of  con- 
cealment ;  and  it  may  be  that  there  is  good  reason  why  they 
should  find  that  it  is  material  to  the  underwriter  that  he 
should  know  that  the  policy  is  a  reinsurance.  But  there  is 
no  rule  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence.  If,  however,  it  is  immaterial,  then  I  cannot 
very  well  see  why  it  should  be  stated  in  any  shape,  and  I 
should  not  be  very  ready  to  introduce  another  anomaly  into 
the  law  relating  to  the  preparatioi^  of  policies  of  insurance 
in  favor  of  something  that  is  immaterial,  especially  since  the 
underwriter  may  put  in  any  clause  that  he  thinks  necessary 
for  his  protection,  and  mignt,  if  he  thought  fit,  have  inserted 
the  words  ''  warranted  not  a  reinsurance."  The  case  there- 
fore stands  thus:  if  it  is  material,  the  jury  should  have 
found  against  the  plaintiff  on  the  issue  of  concealment ;  if  it 
is  ijnmaterial,  it  is  not  for  us  to  introduce  an  anomaly  into 
the  general  law  when  the  underwriter  may  guard  himself  by 
express  words. 

The  authorities,  it  seems  to  me,  are  strong  in  the  plain- 
tiff s  favor.  There  is  the  case  of  the  carrier  who  is  at  lib- 
erty to  insure  goods  in  the  same  way  that  an  owner  would, 
without  stating  that  his  interest  is  his  liability  over  to  the 
owner.  I  have  not  forgotten  the  ingenious  argument  of  Mr. 
Herschell  with  respect  to  the  possessory  interest  of  a  bailee 
of  goods ;  but  the  answer  is,  that  if  he  insured  nothing  but 
his  possessory  interest  he  could  only  recover  a  nominal 
amount ;  that  he  may  and  does  recover  substantial  damages 
shows  that  he  is  insuring  in  respect  of  his  liability  to  the 
owner.  So,  in  the  case  of  the  mortgagor  *and  mort-  [148 
gagee  of  a  ship ;  they  can  both  insure,  and  can  recover  in 
respect  of  their  respective  general  interests  in  the  ship.  The 
rule,  indeed,  is  that  you  must  specify  the  subject-matter  of 
insurance,  not  your  interest  in  it,  and  this  is  so  laid  down  in 
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the  passages  in  Arnould  and  Phillips  cited  by  Mr.  Ben- 
jamin. 

The  only  case  relied  on  for  the  contrary  proposition  is  one. 
which  we  must  treat  with  great  respect,  but  I  must  confess 
I  do  not  understand  the  principle  oi  the  decision.  It  is  the 
case  of  Olover  v.  Black  {^,  where  it  was  held  that  in  an  in- 
surance of  respondentia  it  must  be  so  described.  It  was  so 
held  under  peculiar  circumstances,  and  apparently  in  conse- 
quence of  an  understanding  said  to  prevail  among  mer- 
chants, that  where  respondentia  was  insured,  it  was  insured 
eo  nomine,  and  was  not  described  as  an  insurance  on  goods. 
If  so,  I  should  have  thought  it  was  a  matter  that  went  to 
concealment,  for  I  do  not  see  how  the  practice  of  merchants 
could  make  the  statement  in  the  policy  erroneous.  How- 
ever, if  the  question  here  arose  on  an  insurance  of  respon- 
dentia, we  would  follow  that  case,  and  leave  the  plaintiff  to 
error.  But  it  is  not  such ;  and  Lord  Mansfield  expressly 
savs,  in  Olover  v.  Black  (*),  that  the  decision  is  not  to  be 
taken  as  laying  down  a  general  rule.  If  so,  the  case  is  one 
decided  on  the  ground  of  convenience  and  with  reference  to 
the  particular  mercantile  understanding  referred  to,  and 
does  not  govern  that  now  before  us  ;  and  it  is  no  authority 
in  favor  of  introducing  a  second  anomaly  into  the  law  of 
insurance.     Therefore  me  rule  must  be  discharged. 

Pollock,  B.  :  I  am  of  the  same  opinion.  The  finding  of 
the  jury  was  that  there  was  no  concealment  in  not  stating 
that  the  policy  was  a  reinsurance.  This  observation  is  of 
considerable  weight,  because  it  excludes  any  argument  tend- 
ing to  show  that  there  was  any  substantial  increase  over  the 
contemplated  risk,  or  any  difference  in  the  premium,  in  con- 
sequence of  the  fact  being  withheld. 

The  question  of  law,  therefore,  which  we  have  to  decide 
is,  whether  by  any  known  practice,  or  by  any  rule  of  law, 
the  person  effecting  a  policy  of  reinsurance,  is  bound  to 
149]  state  that  it  is  a  *reinsurance.  It  is  not  contended, 
nor  could  it  be,  that  he  is  bound  to  state  the  risk  to  be  on 
reinsurance,  but  it  is  said  that  he  ought  to  state  the  policy 
to  be  a  second  insurance,  and  that  otherwise  he  cannot  re- 
cover upon  it.  Is  there,  then,  any  authority  for  this  propo- 
sition? I  can  find  none.  Reinsurance  has  been  known 
almost  as  long  as  insurance,  and  (except  during  a  certain 
period  in  our  own  country)  it  has  been  practised  all  over  the 
world.  The  general  rule  is  that  it  is  the  duty  of  the  assured 
to  state  the  subject-matter  of  insurance,  and  then,  before  he 
can  avail  himself  of  the  fruits  of   his  policy,  he  must  go 

(')  3  Burr.,  1394. 
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further,  and  show  the  extent  of  his  interest.  Emerigon, 
ch.  8,  s.  14,  cites  the  Ordonnance  in  these  terms :  "It  shall 
be  allowable  to  insurers  to  reinsure  with  others  the 
effects  they  have  insured"  (') ;  and  Pothier,  Traits  d'Ass. 
art  35,  says:  "C'est  par  le  mSme  pjincipe  qu'on  ne  pent 
faire  assurer  que  ce  qu'on  risaue  de  perdre,  qu'un  assnreur 
pent  bien  faire  reassurer  les  ^ets  qu'il  a  assures,  parce  que 
fa  perte  que  en  jpeut  arriver,  est  pour  lui  nne  perte  qu'il 
court  risque  de  faire."  This  takes  for  granted  that  the  re- 
insurance is  an  insurance  on  the  "effects,"  although  the 
interest  of  the  assured  is  different.  In  English  law  there 
are  abundant  illustrations  of  this  rule.  The  carrier  who 
has  only  a  partial  interest  in  the  goods,  the  vendor  who  may 
have  parted  with  his  property  in  the  goods,  the  bailee  who 
never  had  any  propertj^  in  them,  the  mortgagor  and  mort- 
gagee of  the  ship,  may  insure  and  may  recover  according  to 
their  respective  interests.  In  Heed  v.  Cole(^\  where  a  mem- 
ber of  a  mutual  assurance  society  had  parted  with  his  vessel 
before  the  loss,  he  was  held  entitled  *to  recover  on  [150 
the  articles  of  agreement,  because  he  was  still  a  member, 
and  "continued  contributory  to  the  losses  of  the  others," 
and  "still  had  an  interest  in  the  safety  of  the  ship,"  be- 
cause he  had  a^eed  with  the  purchaser  to  pay  £500  if  a  loss 
happened  withm  three  months.  "  He  had  not  parted  with 
all  his  interest  in  it,  but  continued  interested  quoad  this 
loss."  In  that  case  he  was  no  more  an  owner  of  the  vessel 
than  any  other  person  in  the  world  ;  but  he  had  undertaken 
a  liability  contingent  on  the  safety  of  the  ship,  and  was 
therefore  held  entitled  to  recover.  This  was  decided  shortly 
after  Olover  v.  Black  ('),  and  is  an  authority  to  shdw  that 
that  decision  was  not  intended  to  impair  the  general  rule 
that  it  is  sufficient  to  set  forth  the  subject-matter  of  insurance. 
In  Olover  Black  (')  it  was  no  doubt  held  that  one  who  had 
advanced  money  on  respondervtia  could  not  insure  it  with- 
out stating  the  insurance  to  be  on  respondentia.    We  must 

{})  In  chap.  10,  8.  11,  Emerigon  says:  8ur6s  sont  dans  le  vaisseau,  on  qu'ils  en 

"The  Ordonnance  requires  a  special  stipu-  soient  les  propri^taires,  ils  ne  laisseront 

lation  on  the  subject  of  the  tenth  when-  pas  de  courir  risque  du  dixidme,  encore 

ever  this  is  intended  to  be  insured  (Ord.  qu'ils  aient  declare  faire  assurer  le  total. 

18,  19).'    It    is    the    same   with  freight  20.  U  sera  loisible  aux  assureurs  de  faire 

earned,  which  the  Declaration  of   1779  reassurer  par  d'autrea  lea  effeU  qu  ils  au- 

allows  to  be  insured.     So  also  with  the  ront  assures,  de  faire  assurer  le  coilt,  de 
sum  which  one  causes  to  be  reinsured."  .  I'assurance  et  la  solvabilite   des  assur- 

The  text  of  the  Ordonnance  is  as  follows :  eurs ;"  nothing  being  said  in  the  Ordon- 

Liv.  2,  tit.  6,  art.  18:  "  Les  assurfis  cour-  nance  as  to  a  declaration  in  the  case  of 

ront  toujours  risque  du  dixidme  des  effets  reinsurance, 

qu'ils   auront  charges,  e'il  n*t/  a  declara-  {*)  8  Burr.,  1512. 

tion  exprcMe  dans  la  police  qu'ils  entendent  (*)  8  Burr,  1894. 
faire  assurer  le  tot^il.     19.  £t  si  les  as- 
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{)ay  all  respect  to  that  decision,  but  it  is  to  be  observed  that 
or  some  time  previously  there  had  been  a  ereat  jealousy  as 
to  money  borrowed  on  ships  and  cargoes,  both  with  respect 
to  those  who  borrowed  and  those  who  lent.  Merchants 
were  often  mere  adventurers  who,  having  paid  nothing  for 
the  goods  shipped,  immediately  insured  them,  and  those 
who  had  advanced  the  money  insured  their  advance  at  mari- 
time interest.  Wager  policies  and  gambling  insurances  were 
of  frequent  occurrence.  This  is  a  practice  which  all  writers 
on  insurance  law  have  set  themselves  against,  as  may  be 
seen  in  Emerigon  Q)  and  Pothier  ('),  and  art.  347  of  the  Code 
de  Commerce  ('). 

It  was  in  that  state  of  circumstances  that  the  case  came 
before  the  court,  and  it  was  no  doubt  treated  by  the  court 
as  a  fact  that  there  was  a  general  usage  and  understanding 
of  merchants  that  an  insurance  of  respondentia  or  bottomry 
should  be  so  described.  Lord  Mansfield  was  at  first  very 
much  inclined  to  support  the  policv;  and  in  deciding 
151]  against  it  he  said,  ''It  is  established  now,  *on  the  law 
and  practice  of  merchants,  that  respondentia  and  bottomry 
must  be  mentioned  and  specified  m  the  policy  of  insur- 
ance," but  he  added,  "they  did  not  mean  to  determine  that 
no  special  interest  in  goods  may  be  given  in  evidence  in  other 
cases  than  those  of  respondentia  and  bottomry,  if  the  cir- 
cumstances of  the  case  shall  admit  of  it."  It  is  remarkable 
that  in  the  same  court,  about  twenty  years  afterwards,  iu 
the  case  of  Gregory  v.  Christie  {*),  cited  in  Park  on  Ins., 
8th  ed.,'pp.  11,  104,  it  was  held  that  where  a  policy  con- 
tained the  words  ''goods,  specie,  and  effects,"  the  assured 
was  entitled,  on  the  ground  of  "express  usage,"  to  recover 
a  sum  of  money  advanced  by  the  master  for  the  benefit  of 
the  ship,  and  for  which  he  charged  a  respondentia  interest ; 
and  Buller,  J.,  cites  Olover  v.  Macic  (*)  as  an  authority  for 
the  decision.  The  meaning,  therefore,  of  Olor>er  v.  Black  {*) 
is,  that  it  was  the  practical  interpretation  of  policies  of  in- 
surance in  trade  that  in  a  policy  the  words  "goods  and 
merchandises"  did  not  describe  respondentia.  Therefore 
respondentia  and  bottomry  rested  on  some  peculiar  grounds. 
The  case  of  reinsurance  rests  on  none,  unless  we  remove 
away  from  merely  legal  grounds  to  grounds  of  fact^  and 
consider  whether  it  is  material  to  the  underwriter  that  he 
should  know  it  to  be  a  reinsurance,  and  then,  cadit  qucestiOy 
because  the  jury  have  found  it  to  be  immaterial. 

(')  Emerigon,  ch.  8,  s.  11.  .    .   .   les  profits  maritimes  des  aommes 

(*)  Poth.  Tr.  d«  TAss.,  art.  81.  prfit^es  a  la  grosse.". 
(«)  Code  de  Com.,  art.  847 :  "  Le  con-        {*)  8  Doug.,  419.  ' 
trat  d'assurance  est  nul  s'il  a  pour  objet        (^)  3  Burr.,  1S94.  ^ 


Vol.  X.]  HILARY  TERM,  XXXVIII  VICT.  591 

Mackenzie  v.  Whitworth.  1875 

Amphlett,  B.  :  I  was  for  some  time  doubtful,  but  I  am 
now  satisfied  that  my  doubts  were  not  well  grounded.  Mjr 
doubt  was  whether  the  sub]]ect-matter  of  insurance  was  sum- 
ciently  described  in  the  policy ;  for  no  doubt  to  common  ap- 
prehension there  is  a  great  difference  between  an  insurance 
on  goods  and  an  insurance  on  the  risk  which  the  assured  is 
to  incur  as  insurer  of  these  goods,  and  cases  might  be  put 
where  a  very  different  defence  might  arise  on  the  two  policies. 
But  I  have  come  to  the  conclusion  that  the  fact  of  the  policy 
being  a  reinsurance  is  only  a  limitation  on  the  liability  of 
the  second  insurer,  and  does  not  make  his  risk  cease  to  oe  a 
risk  on  goods. 

Then  the  question  arises,  whether  the  existence  of  a  cus- 
tom that  it  should  be  mentioned  would  affect  the  policy  ? 
And  I  agree  *there  is  a  very  great  deal  in  favor  of  the  [152 
view  that  this  may  affect  the  question,  not  whether  as  a  mat- 
ter of  law  the  policy  is  void,  but  whether  the  policy  is  void 
bv  reason  of  concealment  of  a  material  fact,  it  is  impossi- 
ble not  to  see  that,  even  thougl^  the  risk  were  the  same,  it 
would  be  convenient  for  the  underwriter  to  know  that  the 
risk  he  was  insuring  was  only  the  risk  of  the  first  insurer ; 
and  there  is  no  doubt  a  notion  prevailing  that  it  is  right  and 
proper  that  the  fact  of  the  first  insurance  should  he  men- 
tioned. And  that  it  is  right  and  proper  derives  support  from 
the  proviso  in  19  Geo.  2,  c.  37,  s.  -4.  There  appears  also  to 
be  reason  to  say  that  this  practice  prevails  very  generally 
throughout  the  world.  But  although  no  doubt  there  is  a 
notion  widely  prevailing  that  it  is  nght  and  proper  the  fact 
should  be  mentioned,  and  we  have  what  is-  equivalent  to  a" 
finding,  namely,  an  admission  by  Mr.  Benjamin  at  the  trial, 
that  it  is  a  very  general  usage  and  practice  to  mention  it ; 
yet,  as  the  jury  have  found  that  there  was  no  undue  conceal- 
ment, and  as  there  is  no  rule  questioning  the  verdict  on  that 
point,  we  must  assume  that  the  finding  is  right.  The  rule 
must  therefore  be  discharged. 

Hule  discharged. 

Attorneys  for  plaintiff :  Norris^  Allen  &  Co.^  for  Simpson 
&  Norths  Liverpool, 

Attorneys  for  defendant:  Oregory  <fe  Co. ^  for  Hvll^  Stone 
and  Fletcher^  Liverpool. 
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[Law  Reports,  10  Exchequer,  158.] 

Feb.  11,  1875. 

[IN  THE  EXCHEQUER  CHAMBER.] 

153]  *CuERiE  and  Others  v.  Misa. 

Pre-existing  Debt — CTieck  given  on  Account  of— Negotiable  Security  pagable  on  Demand. 

The  title  of  a  creditor  to  a  negotiable  securitv  ^ven  to  him  on  account  of  a  pre- 
existing debt,  and  received  by  him  bona  fide  and  without  notice  of  any  Infirmity  of 
title  on  the  part  of  the  debtor,  is  indefeasible,  whether  that  security  be  payable  at  a 
future  time  or  on  demand. 

Judgment  of  the  court  below  affirmed  (Lord  Coleridge,  C.J.,  dissenting). 

Appeal  by  the  defendant  against  the  decision  of  the  Court 
of  Exchequer,  refusing  to  grant  a  rule  nisi  to  set  aside  the 
verdict  entered  for  the  plaintiffs,  and  to  enter  a  verdict  for 
the  defendant,  or  a  nonsuit. 

The  action  was  brought  to  recover  £1,999  3^.  upon  a  check 
of  the  defendant  and  interest  thereon. 

The  declaration  stated  that  the  defendant,  on  the  14th  of 
February,  1873,  by  his  check  or  order  for  the  payment  of 
money  directed  to  Messrs.  Bametts,  Hoares,  BLanburys  & 
Lloyd,  bankers,  required  them  to  pay  to  F.  de  Lizardi  &  Co., 
or  bearer,  £1,999  35.,  and  that  the  plaintiffs  became  the  bear- 
ers of  the  said  check,  and  the  same  was  duly  presented  for 
payment  and  was  dishonored,  whereof  the  defendant  had 
due  notice,  but  did  not  pay  the  same. 

Pleas :  1.  Denial  that  the  plaintiffs  became  the  bearers  of 
the  said  checks  as  alleged. 

3.  That  there  never  was  any  consideration  for  the  making 
or  pajrment  of  the  check  by  the  defendant,  and  that  F.  de 
Lizardi  &  Co.  delivered  the  check  to  the  plaintiffs  to  hold 
the  same  as  the  agents  of  and  on  account  of  F.  de  Lizardi  & 
Co.,  and  not  as  hearers  or  transferees  thereof.  And  that 
the  plaintiffs  presented  the  check  for  payment  to  the  defen- 
dant as  such  agents  for  and  on  account  of  F.  de  Lizardi  & 
Co.,  and  not  as  the  bearers  or  transferees  thereof.  And  that 
when  the  check  was  presented  for  payment  to  the  defendant, 
and  dishonored  by  him,  the  plaintiffs  had  notice  that  there 
never  was  any  consideration  for  the  making  or  payment  of 
the  check  by  the  defendant. 

154]  *4.  That  the  defendant  was  induced  to  draw  the 
check  and  to  deliver  the  same  to  F.  de  Lizardi  &  Co.  by  the 
fraud  of  F.  de  Lizardi  &  Co.,  and  that  the  plaintiffs  were  and 
are  the  bearers  of  the  check,  and  have  always  held  the  same 
without  giving  any  consideration  for  the  same. 
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5.  That  there  never  was  any  consideration  for  the  defen- 
dant's making  or  paying  the  check,  and  that  the  plaintiffs 
became  and  are  the  bearers  of  the  check,  and  have  always 
held  the  same  without  having  given  any  consideration  for  the 
same. 

Issue :  and  demurrer  to  third  plea  and  joinder. 

The  cause  was  tried  at. the  London  Sittings  at  Guildhall, 
after  Michaelmas  Term,  1873,  before  Kelly,  C.B.,  when  the 
following  facts  were  proved : 

The  plaintiffs  are  Bankers,  carrying  on  business  in  Lom- 
bard Street,  London,  under  the  firm  of  "  Glynn,  Mills,  Currie 
&  Co."  The  defendant  is  a  wholesale  wine  merchant,  carry- 
ing on  business  in  London  and  at  Xerez,  near  Cadiz,  in  Spain. 
Joseph  Javier  de  Lizardi  was  a  general  merchant,  who  was  a 
partner  of  or  traded  under  the  firm  of  ''  F.  de  Lizardi  &  Co.," 
•  which  was  established  in  London,  and  carried  on  a  very  ex- 
tensive business  with  East  Spain  and  the  Continent  generally, 
and  dealt  largely  in  bills  upon  foreign  countries.  In  the 
month  of  February,  1873,  the  plaintiffs  were,  and  for  more 
than  thirtyyears  previously  ;had  been,  the  bankers  of  F.  de 
Lizardi  &  Oo.,  whose  credit  was  extremely  high.  TUey  had 
two  accounts  with  the  plaintiffs,  namely,  a  loan  account  and 
a  drawing  account,  and  down  to  the  month  of  December  in 
that  year  usually  had  a  considerable  balance  in  the  plain- 
tiffs' nands.  Early  in  1873  Lizardi  began  to  get  into  diffi- 
culties, and  on  the  3d  of  February  in  that  year  he  overdrew 
his  drawing  account  with  the  plaintiffs,  being  then,  and  hav- 
ing for  some  time  previouslv  been,  also  indebted  to  them  on 
His  loan  account.  From  the  3d  of  February  down  to  the 
12th,  1873,  he  obtained  large  additional  advances  from  the 
plaintiffs  upon  securities  of  various  kinds  deposited  with 
them,  and  on  the  12th  of  February,  at  the  close  of  the  day, 
Lizardi  was  indebted  to  the  plaintiffs  in  the  sum  of  £83,436 
13s.  8d.^  of  which  JB49,000  was  due  on  the  loan  accouijit  and 
£34,436  13^.  8d.  upon  the  drawing  account. 

Early  in  February,  1873,  the  defendant  was  at  Xerez,  near 
*Cadiz,  in  Spain,  and  on  the  11th  of  February,  being  [155 
desirous  of  naving  a  remittance  of  about  £2,000  made  from 
London  to  Cadiz,  he  on  that  day,  by  telegraph,  instructed 
Mr.  Pritchett,  who  had  the  general  management  of  the  de- 
fendant's business  in  London  during  his  absence,  to  purchase 
from  Lazardi  drafts  on  Cadiz  to  about  the  sterling  value  of 
£2,000.  Accordingly  on  the  same  dav,  Tuesday,  tne  11th  of 
February,  Mr.  Pritchett  instructed  Mr.  Goodban,  the  defen- 
dant's bill  broker,  to  apply  to  Lizardi  for  drafts  on  Cadiz  to 
12  Eng.  Rep.  75 
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the  amount  of  about  £2,000.  Mr.  Goodban  thereupon,  on 
the  same  Tuesday,  effected  a  contract  between  Lizardi  and 
the  defendant  for  the  sale  or  delivery  by  Lizardi  to  the  de- 
fendant of  di-af  ts  to  the  amount  of  about  £2,000  sterling,  at 
an  agreed  rate  of  exchange,  from  London  to  Cadiz,  to  be  at 
16  days'  date,  and  delivered  the  usual  contract  notes  to  the 
respective  parties. 

In  the  afternoon  of  the  same  day,  the  11th  of  February,  in 
pursuance  of  the  above-mentioned  contract,  a  clerk  in  the 
employment  of  Lizardi  left  at  the  defendant's  office  in  Lon- 
don four  drafts  dated  on  that  day,  drawn  by  Francisco 
Lizardi  in  the  name  of  F.  de  Lizardi  &  Co.  upon  Mr.  Manuel 
Paul,  Cadiz,  for  an  amount  in  Spanish  money  equivalent  at 
the  aforesaid  rate  of  exchange  to  £1,999  3s.  These  drafts 
were  forwarded  by  the  evening  post  of  the  same  day  to  the 
defendant,  at  Xerez,  near  Cadiz. 

It  is  customary  in  London  to  pay  for  drafts  and  bills  on 
foreign  countries,  purchased  or  obtained  through  a  bill 
broker,  on  the  post  day  next  after  the  day  of  the  contract. 
There  are  two  post  days,  namely,  Tuesday  and  Friday,  in 
each  week ;  consequently,  according  to  the  usual  course  of 
business,  the  purchase  or  consideration  money  for  the  four 
drafts  so  contracted  for  on  Tuesday,  the  11th,  was  payable 
on  Friday,  the  14th  of  February. 

After  banking  hours  on  the  12th.  of  February,  the  plaintiff, 
Bertram  Wodehouse  Currie,  who  for  many  days  previously 
had  been  urgently  pressing  Lizardi  to  reduce  the  amount  of 
Jiis  indebtedness  to  the  plaintiffs,  and  who  on  that  dav  for 
the  first  time  suspected  (as  the  fact  was)  that  some  of  the 
securities  deposited  with  the  plaintiffs  were  not  genuine, 
had  au  interview  with  Lizardi,  and  represented  to  him  that 
he  had  a  suspicion  that  some  of  the  securities  were  not  genu- 
ine, and  again  pressed  Lizardi  to  reduce  his  balance.  Lizardi 
156]  assured  Bertram  Wodehouse  Currie  that  he  *was  mis- 
taken in  his  suspicions,  and  handed  him  a  list  of  the  secu- 
rities, detailing  their  values,  and  showing  a  large  margin 
over  the  plaintiffs'  advances.  Bertram  Wodehouse  Currie 
still  pressed  Lizardi  to  reduce  his  debt. 

In  the  course  of  Thursday,  the  13th  of  February,  Lizardi 
paid  into  the  plaintiffs'  bank,  to  the  credit  of  his  drawing 
account,  the  sum  of  £6,925  6^.  8A,  in  two  checks  for  £426 
5s.  8d,,  and  £6,600;  and  about  two  o'clock  on  that  day  he 
handed  to  Currie,  in  the  plaintiffs'  bank  parlor,  in  Lombard 
Street,  the  following  document,  partly  written  apd  partly 
printed,  impressed  with  a  penny  stamp : 
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"London,  14th  February,  1873. 
"M.  Misa,  Esq.,  41  Crutched  Friars. 

"Please  to  pay  to  Messrs.  Glynn,  Mills  &  Co.,  or  bearer, 
the  sum  of  nineteen  hundred  and  ninety-nine  pounds,  three 
shillings,  for  bills  negotiated  to  you  last  post. 

"F.  delizardi&Co. 
"1,999  35." 

The  words  in  the  document  "for  bills  negotiated  to  you 
last  post,"  refer  to  the  four  drafts  previously  mentioned. 
The  plaintiffs,  however,  did  not  know  by  or  upon  whom  the 
bills  were  drawn,  but  supposed  that  the  money  was  due 
from  the  defendant  to  lizardi  for  bills  negotiated. 

Bertram  Wodehouse  Currie  deposed  at  the  trial  that  it 
was  usual  for  Lizardi  to  sell  bills  on  the  Exchange,  and 
then  to  draw  an  order,  like  that  above  set  out,  on  tne  pur- 
chaser of  the  bills,  and  that  that  is  thp  course  of  business 
when  bills  are  sold ;  and  that  such  orders  ^re  sometimes 
accepted  by  vmting  "accepted"  across  them,  that  is,  by 
the  person  on  whom  they  are  drawn  writing  his  name  across 
the  paper,  making  it  payable  at  his  bankers'. 

In  the  course  of  the  same  day,  Thursday,  the  13th  of  Feb- 
ruary, checks  drawn  and  bills  payable  by  Lizardi,  to  the 
amount  of  £8,326  3^.  7d^.,  were  presented  to  the  plaintiffs'  ^ 
clerk,  at  the  bankers'  clearing-house,  in  London,  for  pay- ' 
ment,  and  were  left  in  the  ordinary  course  of  business  in  ms 
hands.  Bankers  do  not  after  4  p.  m.  receive  any  check  or 
bill  for  presentation  at  the  clearing-house,  but  thev  have  the 
option  of  refusing  to  pay  any  check  or  *bill  which  [157 
may  have  been  presented  for  payment  during  the  day,  and 
returning  the  same,  unpaid,  up  to  5  p.  m. 

Shortly  before  6  p.  m.  of  the  same  Thursday,  the  plain- 
tiffs gave  orders  to  their  clerk  at  the  clearing-house  not  to 
pay  the  checks  or  bills  of  Lizardi,  which  had  been  presented 
to  the  plaintiffs  for  payment  in  the  course  of  the  day,  and 
thereupon  the  whole  of  them  were  returned  unpaid,  and 
Lizardi  in  this  manner  stopped  payment.  In  fact  the  plain- 
tiffs did  not  honor  any  checks  or  bills  of  Lizardi,  or  pay  any- 
thing on  his  account,  after  the  12th  of  February. 

On  Friday  morning,  the  14th  of  February,  one  of  the 
plaintiffs'  clerks  left  at  the  defendant's  office  in  London  a 
notice  upon  a  printed  form,  of  which  the  following  is  a 
copy: 

"Light  gold  cannot  be  received.  A  bill  on  [M.  Misa]  for 
[£1,999  3s.  Od.]j  drawn  by  [de  Lizardi  &,Co.]  Q  lies  due  at 

Q)  The  words  and  figures  in  brackets  were  .written. 
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Messrs.  Glynn,  Mills  &  Co.,  No.  67  Lombard  Street.  Please 
to  call  between  two  and  four  o'clock,  and  on  Saturdays  be- 
fore three." 

Between  2  p.  m.  and  3  p.  m.,  of  the  same  Friday,  the  plain- 
tiffs sent  one  of  their  messengers  to  the  defendant's  office  in 
London  with  the  document  dated  February  14th,  to  inquire 
whether  it  would  be  paid.  The  messenger  saw  Mr.  Pritchett, 
the  defendant's  manager  who  stated  that  it  would  be  paid ; 
offered  to  give  the  messenger  a  check  for  the  amount,  and» 
with  indignation,  asked,  *' why  the  question  was  asked?" 
The  messenger  replied  that  he  did  not  know,  and  that  he 
was  not  authorized  to  take  the  check.  The  messenger, 
taking  back  with  him  the  document,  then  returned  to  the 
plaintiffs'  bank,  and  there  reported  what  had  taken  place 
at  the  defendant's  office. 

About  an  hour  after  the  plaintiffs'  messenger  had  left  the 
defendant's  office,  Mr.  Pritchett  drew  a  check  in  the  defen- 
dant's name  tpon  his  bankers,  Bametts,  Hoares,  Hanburys 
&  Lloyd,  for  the  sum  of  £l,9ft9  3^.,  payable  to  F.  de  Lizardi 
&  Co.,  or  bearer,  which  is  the  check  sued  on,  and  sent  the  same 
to  the  plaintiffs'  bank  by  a  clerk,  who,  shortly  before  4  p.  m. 
of  the  same,  day,  Friday,  handed  the  check  to  a  clerk  in  the 
plaintiffs'  bank  and  received  the  document  dated  February 
158T  14th  in  exchange,  and  ^thereupon  the  amount  of  the 
check  was  entered  in  the  plaintiffs'  books  to  the  credit  of 
Lizardi. 

The  plaintiffs,  upon  receiving  the  defendant's  check,  sent 
the  saipe  to  the  clearing-house,  where,  about  4  p.  m.  on  the 
same  day,  it  was  presented  for  payment,  and  handed  to  a 
clerk  of  Bametts,  Hoares,  Hanburys  &  Lloyd. 

At  the  time  Mjp.  Pritchett  sent  the  defendant's  check  to 
the  plaintiffs'  bank  he  did  not  know  that  Lizardi  had  stop- 
ped payment,  but  being  very  soon  afterwards  informed  of 
the  fact,  he  at  once  instructed  the  defendant's  bankers  not 
to  pay  the  defendant's  check,  and  the  same  was  accordingly 
refused  payment  and  returned  unpaid  to  the  plaintiffs  be- 
fore 5  P,  M,  on  the  14th  February,  and  the  amount  thereof 
was,  on  the  morning  of  the  following  day,  entered  in  the 
plaintiffs'  books  to  the  debit  of  Lizardi. 

Up  to  this  time  the  plaintiffs  did  not  know  whether 
Lizardi  was  solvent  or  not  At  an  interview  which  the 
plaintiff,  Bertram  Wodehouse  Currie,  had  with  him  on  the 
said  14th  of  February,  he  protested  that  he  was  solvent 
This  statement  was  doubted  by  Bertram  Wodehouse  Currie. 

Shortly  after  the  13th  of  February,  when  Lizardi  stopped 
payment  he  absconded,  and  was  subsequently  adjudicated 
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a  bankrupt,  his  liabilities  amounting  to  upwards  of  a  mil- 
lion sterlmg,  and  his  assets  amounting  to  very  little  indeed. 

The  document  dated  February  14th  has  never  been  re- 
turnM  to  nor  demanded  by  the  plaintiffs,  and  is  still  in  the 
possession  of  the  defendant. 

The  f  oUpwing  admissions  in  writing  were  made  by  the  par- 
ties before  the  trial,  namely :  That  the  four  drafts  purchased 
by  the  defendant  from  liizardi  as  afore-mentioned  were 
duly  presented  for  payment  to  Manuel  Francisco  Paul,  at 
Cadiz,  on  whom  they  were  respectively  drawn  by  F.  de 
Lizardi  &  Co.  on  the  day  they  respectively  became  due,  and 
that  they  were  then  and  there  respectively  refused  payment 
and  were  respectively  dishonored  by  Manuel  Francisco 
Paul,  and  upon  the  grounds  (but  without  admitting  the 
truth  of  the  grounds)  stated  in  the  protest  of  the  27th  of 
February,  18T3 ;  and  that  the  bills  were  then  and  there  duly 
protested  for  non-payment;  and  that  the  above  facts,  as 
also  the  *bills  and  protests,  might  be  given  in  evi-  [159 
dence  without  calling  any  witness  or  witnesses  to  prove 
them  or  any  of  them. 

Some  of  the  securities  deposited  by  Lizardi  with  the  plain- 
tiffs were  found  to  be  forgeries,  some  worthless,  and  others 
cannot  be  realized.  The  plaintiffs  have  realized  a  portion  of 
the  said  securities  which  were  good,  and  taking  into  account 
the  value  of  the  residue,  which  cannot  now  be  realized,  the 
balance  which  will  ultimately  be  due  from  Lizardi  to  the 
plaintiffs  will  be  about  £20,000. 

It  was  contended  on  behalf  of  the  defendant  at  the  trial 
that  there  was  a  total  failure  of  consideration  as  between  the 
defendant  and  Lizardi  for  the  check  sued  on,  and  that  the 

})laintiffs  were  not  holders  thereof  for  value;  but  the 
earned  judge  ruled  upon  the  above  facts  (neither  party  de- 
siring that  any  question  should  be  left  to  the  jury)  that  the 
plaintiffs  were  entitled  to  recover,  and  directed  the  jury 
to  find  a  verdict  for  the  plaintiffs  for  £2,090  the  amount 
of  the  check  and  interest  thereon,  and  a  verdict  for  that 
amouht  was  thereupon  entered,  with  leave  to  move  to  enter 
a  nonsuit. 

In  .Hilary  Term,  1874  (January  14th),  the  defendant  moved 
the  Court  of  Exchequer,  pursuant  to  the  leave  reserved,  for 
a  rule  calling  upon  the  plaintiffs  to  show  cause  whv  the  ver- 
dict entered  for  them  should  not  be  set  aside  and  the  verdict 
entered  for  the  defendant  or  a  nonsuit. 

The  court  (Kelly,  C.B.,  Pigott  and  Cleasby,  BB.)  refused 
a  rule,  and  the  defendant  appealed. 
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The  Court  of  Appeal  is  to  be  at  liberty  to  draw  inferences 
of  fact  from  the  facts  above  stated. 

The  question  for  the  opinion  of  the  Court  of  Appeal  is 
whether  a  rule  nisi  ought  to  have  been  refus^  or  granted. 

Dec.  3, 1874.     W.  WilliaTns,  Q.C.  {CoTien,  Q.C.,  and  Wood 
Hill  with  him^,  argued  for  the  defendant. 
.  J.  Brown^  Q.C.  {Murray  with  him),  for  the  plaintrflf. 

The  course  of  the  arguments  sufficiently  appears  from  the 
160]  *  judgment.  The  following  cases,  were  referred  to : 
Or^ts  V.  Beale{^)\  Yourig  v.  Uole(^)\  Swift  v.  Tyson  {*); 
Brandao  v.  BarneU{*);  PercivaZ  v.  Orampton{*)]  Foirier 
V.  Morris  {*);  Watson  v.  Russell  (^)\  Whistler  v.  Fors- 
teri^) ;  Parsons  on  Notes  and  Bills,  vol.  i.,  p.  218. 

Our.  adv.  mtU. 

Feb.  11,  1875.  The  judgment  of  the  court  (Keating,  Lush, 
Quain,  and  Archibald,  JJ.,  Lord  Coleridge,  C.  J.,  dissenting) 
was  delivered  by 

Lush,  J.:  This  is  an  action  on  a  check,  dated  the  14th 
of  February,  1873,  drawn  by  the  defendant  on  Messrs. 
Barnett,  Hoare  &  Co.,  for  payment  of  £1,999  3^.  to  Id- 
zardi  &  Co.  or  bearer.  The  material  plea  is  the  5th,  which 
alleges  that  there  never  was  any  consideration  for  the  de- 
fendant's  making  or  paving  the  check,  and  that  the  plain- 
tiffs have  always  held  the  same  without  having  given  any 
consideration. 

We  think  it  must  be  assumed  on  the  facts  stated  in  the 
case  that  if  the  action  had  been  brought  by  Lizardi,  the  de- 
fendant would  have  had  a  good  answer  to  it,  on  the  ground 
either  of  fTaud  or  failure  of  consideration,  it  matters  not 
which.  The  only  question  therefore  is  whether,  under  the 
circumstances  stated,  the  plaintiffs  are  to  be  considered  the 
holders  of  the  check  for  value. 

The  material  facts  bearing  on  this  question  may  be  briefly 
stated.  The  defendant  had  purchased  of  Lizardi  S  Co.  bills 
on  Cadiz,  which  were  delivered  to  him  on  the  11th  of  Feb- 
ruary, and  which,  according  to  the  usual  course  of  business, 
were  to  be  paid  for  on  the  next  post  day,  the  14th.  Lizardi 
was  at  this  time  largely  indebted  to  the  plaintiffs,  who  were 
his  bankers,  on  both  his  drawing  account  and  a  loan  ac- 
count, and  he  had  for  several  days  previously  to  and  again 
on  the  12th  of  February  been  pressed  for  payment  or  further 

0)  n  C.  B.,  172 ;    20  L.  J.  (O.R),  186.  («)  2  E.  A  B.,  89 ;  22  L.  J.  (Q.B.).  818. 

(«)  3  Bing.  N.  C,  724.  C)  8  B.  «fe  S.,  84;   81  I*  J.  (Q.B.),  804. 

O  16  Peters,  at  p.  16.  («)  14  C.  B.  (N.S.),  248 ;  32  L.  J.  (C.P.), 

(*)  6  M.  <fe  G..  at  pp.  667-8.  161. 
(»)  2  C.  M.  A  R.,  180. 
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security.  On  the  13th  he  paid  in  various  *checks  on  [161 
account  of  the  balance,  and  at  the  same  time  handed  to  the 
plaintiffs  the  document  set  out  in  paragraph  13  of  the  case, 
which  is  designated  a  ''bill.'' 

On  the  morning  of  the  14th  notice  of  this  *'  bill,"  described 
as  lying  due  at  the  plaintiffs',  was  left  at  the  defendant's 
oflBce,  and  shortly  afterwards  the  check  in  question  was  paid 
in  by  the  defendant  to  the  plaintiffs'  bank,  and  the  "bill" 
given  up  to  him  in  exchange  for  it.  The  amount  of  the 
check  was,  together  with  the  other  checks  paid  in  by  Lizardi, 
entered  to  the  credit  of  Lizardi' s  account,  and  a  large  bal- 
ance still  remained  owing  to  the  plaintiffs.  Soon  after  pay- 
ing in  the  check  the  defendant  heard  that  Lizardi  had 
stopped  payment,  and  he  at  once  instructed  his  bankers 
not  to  honor  the  check.  In  consequence  of  this  the  check 
was  returned  from  the  clearing-house  in  the  after-part  of 
the  day,  and  on  the  following  morning  (the  16th)  it  was 
entered  in  the  plaintiffs'  booKS  to*  the  debit  of  Lizardi' s 
account. 

The  court  below,  in  giving  judgment  for  the  plaintiffs, 
proceeded,  partly  at  least,  upon  the  special  circumstance 
that  the  check  was  given  to  take  up  the  so-called  "bill," 
and  considered  that  this  of  itself  formed  a  sufficient  consid- 
eration to  entitle  the  plaintiffs  to  recover.  The  argument 
before  us,  however,  was  addressed  almost  entirely  to  the 
broader  question,  namely,  whether  an  existing  debt  J^rmed 
of  itself  a  sufficient  consideration  for  a  negotiable  security 
payable  on  demand,  so  as  to  constitute  the  creditor  to  whom 
It  was  paid  a  holder  for  value.  As  this  is  a  question  of 
great  and  general  importance,  and  as  our  opinion  upon  it  is 
in  favor  of  the  plaintiffs,  we  do  not  think  it  ^ecessary  to  say 
more  with  reference  to  the  special  circumstance  adverted  to, 
than  that  we  are  not  prepared  to  dissent  from  the  view  taken 
upon  this  question  by  the  court  below. 

It  will,  of  course,  be  understood  that  our  judgment  is 
based  upon  what  was  admitted  in  the  argument,  namely, 
that  the  check  was  received  by  the  plaintiffs  bona  flde^  and 
without  notice  of  any  infirmity  of  title  on  the  part  of  Lizardi. 
We,  therefore,  for  the  purpose  of  the  argument,  regard  the 
so-called  "bill"  as  merely  an  authority  to  the  defendant  to 
pay  the  amount  to  Lizardi' s  bankers,  instead  of  paying  it  to 
him,  and  treat  the  transaction  as  if  the  check  had  been  paid 
to  Lizardi,  and  he  had  paid  it  to  *the  plaintiffs,  not  in  [162 
order  that  he  might  draw  upon  it,  but  that  it  should  be  ap- 
applied  pro  ianto  in  discharge  of  his  overdrawn  account. 

It  was  not  disputed  on  the  argument,  nor  could  it  be,  that 
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if  instead  of  a  check  the  Becurity  had  been  a  bill  or  note 
jmvable  at  a  subsequent  date,  however  short,  the  plaintiffs' 
title  would  have  been  unimpeachable.  This  has  been  estab- 
lished by  many  authorities,  both  in  this  country  and  in  the 
American  courts.  It  has  been  supi>osed  to  rest  on  the 
^ound  that  the  taking  of  a  negotiable  security  payable  at  a 
future  day  implied  an  agreement  by  the  creditor  to  suspend 
his  remedies  during  that  period,  and  that  this  constituted 
the  true  consideration  which,  it  is  alleged,  the  law  requires 
in  order  to  entitle  the  creditor  to  the  absolute  benefit  of  the 
security.  The  counsel  for  the  defendant  accordingly  con- 
tended that  where  the  security  is  a  check  payable  on  demand, 
inasmuch  as  this  consideration  is  wanting,  the  holder  gains 
no  independent  title  of  his  own,  and  has  no  better  right  to 
the  security  than  the  debtor  himself  had. 

We  should  be  sorry  if  wer  were  obliged  to  uphold  a  dis- 
tinction so  refined  and  technical,  and  one  whicn  we  believe 
to  be  utterly  at  variance  with  the  general  understanding 
of  mercantile  men.  And  upon  consideration  we  are  of 
opinion  that  it  has  no  foundation  either  in  principle  or  upon 
authority. 

Passing  by  for  the  present  the  consideration  of  what  is  the 
true  ground  on  which  the  delivery  or  indorsement  of  a  bill 
or  note  payable  at  a  future  date  is  held  to  give  a  valid  title 
to  a  creditor  in  respect  of  a  pre-existing  debt,  and  assuming 
that  it  is  the  implied  agreement  to  suspend,  it  does  not  fol- 
low tUat  the  legal  element  of  consideration  is  entirely  absent 
where  the  security  is  payable  immediately.  The  giving 
time  is  only  one  of  many  kinds  of  what  the  law  calls  con- 
sideration. A  valuable  consideration,  in  the  sense  of  the 
law,  may  consist  either  in  some  right,  interest,  profit,  or  ben- 
efit accruing  to  the  one  party,  or  some  forbearance,  detri- 
ment, loss,  or  responsibihty,  given,  suffered,  or  undertaken 
by  the  other :  Com.  Dig.  Action  on  the  Case,  Assumpsit, 
B.  1-15. 

The  holder  of  a  check  may  either  cash  it  immediately,  or 
he  may  hold  it  over  for  a  reasonable  time.  If  he  cashes  it 
immediately  he  is  safe.  The  maker  of  the  check  cannot 
163]  afterwards  *repudiate,  and  claim  back  the  proceeds 
any  more  than  he  could  claim  back  gold  or  bank  notes  if 
the  payment  had  been  made  in  that  way  instead  of  by  check. 
This  was  decided  in  Watson  v.  Russell  ('),  with  which  we 
entirely  agree.  In  very  many — perhaps  in  the  great  major- 
ity of  cases — cheeks  are  not  presented  till  the  following  day, 
especially  where  they  are  crossed,  and  this  usage  is  so  far 

(')  3  B.  «k  S.,  84;  31  L.  J.  (Q.B.),  804. 
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recognized  by  law  that  the  drawer  cannot  complain  of  its 
not  having  been  presented  before,  even  though  the  banker 
stop  payment  in  the  interval.  The  loss  in  sach  a  case  Mis 
on  the  drawer  of  the  check,  and  not  on  the  holder. 

It  cannot,  we  think,  be  said  that  a  creditor  who  takes  a 
check  on  account  of  a  debt  due  to  him,  and  pays  it  into  his 
banker  that  it  might  be  presented  in  the  usual  course  instead 
of  getting  it  cashed  immediately,  does  not  alter  his  position,  • 
and  may  not  be  greatly  prejudiced  if  his  title  could  then  be 
questioned,  or  that  the  debtor  does  not,  or  may  not,  gain  a 
benefit  by  the  holding  over.  If  this  subject  were  worth  pur- 
suing it  would  not,  we  think,  be  difficult  to  show  that  tnere 
is  no  sound  distinction  between  the  two  kinds  of  securities 
of  which  we  have  been  treating.  In  the  course  of  the  argu- 
ment it  was  put  to  the  learned  counsel  for  the  defendant 
whether  a  debtor  who  gave  his  own  check  in  payment  of  a  pre- 
existing debt  could  defend  an  action  upon  it  on  the  CTound 
that  the  creditor  was  not  a  holder  for  value,  and  Mr.  w  atkin 
Williams  admitted  that  his  argument  must  go  to  that  extent, 
and  yet  it  has  always  be^a  the  practice  to  sue  in  such  a  case 
on  the  check  as  well  as  on  the  original  debt,  and  no  such  de- 
fence has,  as  far  as  we  are  aware,  ever  been  attempted  to  be 
set  up,  certainly  not  successfully. 

But  it  is  useless  to  dilate  on  this  point,  for,  in  truth,  the 
title  of  a  creditor  to  a  bill  given  on  account  of  a  pre-existing 
debt,  and  payable  at  a  future  day,  does  not  rest  upon  the 
implied  agreement  to  suspend  his  remedies.  The  true  rea- 
son is  that  given  by  the  Court  of  Common  Pleas  in  Belshaw 
V.  Bv^hQ  as  the  foundation  of  the  Judgment  in  that  case, 
namely,  tnat  a  negotiable  security  given  for  such  a  purpose 
is  a  conditional  paj^ment  of  the  debt,  the  condition  being 
that  the  debt  revives  if  the  security  is  not  realized.  *This  [164 
is  precisely  the  effect  which  both  parties  intended  the  se- 
curity to  have,  and  the  doctrine  is  as  applicable  to  one  spe- 
cies of  negotiable  security  as  to  another ;  to  a  check  payaole 
on  demand,  as  to  a  running  bill  or  a  promissory  note  pay- 
able to  order  or  bearer,  whether  -it  be  tne  note  of  a  country 
bank  which  circulates  as  money,  or  the  note  of  the  debtor, 
or  of  any  other  person.  The  security  is  offered  to  the  cred- 
itor, and  taken  oy  him  as  monev's  worth,  and  justice  re- 
quires that  it  should  be  as  truly  his  property  as  the  money 
which  it  represents  would  have  been  his  had  the  payment 
been  made  m  gold  or  a  Bank  of  England  n6te.  And,  on  the 
other  hand,  until  it  has  proved  unproductive,  the  creditor 
ought  not  to  be  allowed  to  treat  it  as  a  nullity,  and  to  sue 

0)  11  C.  B.,  191 ;  22  L.  J.  (C.P.),  24. 
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the  debtor  as  if  he  had  given  no  security.  The  books  are 
not  without  authorities  in  favor  of  this  view,  although  the 
point  has  not,  as  far  as  we  are  aware,  been  directly  decided. 
Story  lays  it  down  in  his  work  on  Promissory  Notes,  s.  186, 
that  a  pre-existing  debt  is  equally  available  as  a  considera- 
tion as  is  a  present  advance  or  value  given  for  the  note, 
without  suggesting  any  distinction  between  a  note  payable 
after  date  and  one  payable  on  demand ;  and  the  cases  of 
Poirier  v.  Morris  (^\  Watson  v.  JitcsseU{*\  before  cited, 
Whistler  v.  Forster  ("),  and  others,  contain  clear  expressions 
of  opinion  the  same  way. 

On  the  part  of  the  defendant  the  case  of  Orofts  v.  Beal{*) 
was  strongly  relied  on,  where  it  was  held  that  a  promissory 
note  given  by  a  surety  for  payment  on  demand  without  any 
new  consideration  was  nudum  pactum.  It  is  suflScient  to 
say  of  that  case'  that  the  note  was  payable  to  the  plaintiff, 
and  not  to  order  or  bearer,  and  was  not  therefore  a  negoti- 
able security.  De  la  Ohaumette  v.  Barik  of  England  ('Jap- 
pears  at  first  sight  to  be  more  in  point,  but  there,  although 
it  appeared  as  oetween  the  plaintiff  and  O.,  by  whom  tne 
bank  note  in  question  was  remitted,  that  the  state  of  account 
was  in  favor  of  the  plaintiff,  it  is  not  really  so,  for  the  note 
had  not  been  remitted  in  payment,  but  merely  for  collection 
165]  *a8  agent,  and  the  court  held  that  under  these  circum- 
stances the  plaintiff  had  no  better  title  than  O.  For  these 
reasons  we  are  of  opinion  that  a  creditor  to  whom  a  negoti- 
able security  is  given  on  account  of  a  pre-existing  debt 
holds  it  by  an  indefeasible  title,  whether  it  be  one  payable 
at  a  future  time  or  on  Remand,  and  that,  therefore,  the  judg- 
ment of  the  court  below  ought  to  be  aflirmed. 

My  Brother  Quain,  who  concurs  in  the  judgment,  desires  to 
add  that  he  does  not  adopt  all  the  reasoning  as  to  conside- 
ration. 

Lord  Coleridge,  C.  J. :  In  this  case  I  am  unable  to  assent 
to  the  conclusion  at  which  the  other  members  of  the  court 
have  arrived.  I  am  painfully  conscious  of  the  great  weight 
of  authority  against  me,  but  as  at  last  I  remain  uncon- 
vinced, it  is  my  duty  to  say  so,  and  also  shortly  to  say  why. 

I  need  not  repeat,  because  I  entirely  assent,  and  cannot 
add  to  the  statement  of  the  facts  of  the  case,  with  which  the 
judgment  prepared  by  my  Brother  Lush  sets  out. 

I  proceed  to  consider  the  law,  assuming  the  perfect  cor- 
rectness of  the  fA;ts  as  stated  by  him,  and  being  of  opinion 

(')  2  E.  <k  B.,  89 ;  22  L.  J.  (Q.B.),  813.    (»)  14  C.  B.  (N.S.).  248 ;  32  L.  J.  (C.P.),  161. 
O  8  B.  <k  S.,  84;  31  L.  J.  (Q.B.),  804.     {*)  11  C.  B.,  172;  20  L.  J.  (C.P.),  186. 
(*)  9  B.  ife  C,  208. 
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that  on  those  facts  the  fifth  plea  is  made  out,  and  that  the 
defendant  is  entitled  to  our  judgment. 

It  is  important  to  state  what  I  understand  to  be  the  exact 
proposition  contended  for  by  the  defendant,  and,  as  I  think, 
contended  for  rightly.  It  is  this :  If  the  drawer  of  a  check 
pay  it  into  a  banker  to  the  account  of  a  third  person,  and 
the  consideration  as  between  the  person  to  the  credit  of 
whose  account  the  check  has  been  paid  and  the  drawer  of 
the  check  wholly  fails,  so  that  as  between  those  two  parties 
the  drawer  would  have  a  perfect  answer  to  any  action  on  the 
check,  then  the  drawer  may  stop  payment  of,  and  has  an  an- 
swer to  any  action  on,  the  check,  as  against  the  bankers 
who  have  received  it,  unless  in  the  meantime  they  have  in 
some  way  given  some  value  for  it ;  as  by  paving  money,  or 
giving  credit  or  some  other  advantage,  to  the  customer  to 
whose  account  Xt  has  been  paid  in,  or  by  altering  their  own 
position  in  some  way  in  consequence  of  having  received  the 
check  and  on  the  faith  of  its  being  paid. 

Now,  it  is  too  late  to  dispute  that  a  pre-existing  debt  due 
to  the  ^transferee  of  a  bill  entitles  him  to  all  the  rights  of  [166 
a  holder  for  value.  But  it  seems  equally  clear  that  this  is  an 
exception  to  general  rules,  an  extraordinary  protection  given 
to  such  a  holder  on  grounds  of  commercial  policy  only,  and 
in  order  to  favor  the  unrestricted  use  as  currency  of  nego- 
tiable instruments.  "It  is,"  says  Chancellor  Kent,  in  the 
well-known  case  of  Bay  v.  Codaingion{'),  "the  credit  given 
to  the  paper,  and  the  consideration  bona  fide  paid  on  receiv- 
ing it,  that  entitles  the  holder,  on  grounds  of  comn^rcial 
policy  to^uch  extraordinary  protection,  even  in  cases  of  the 
most  palpable  fraud.  It  is  an  exception  to  the  general  rule  of 
law,  and  ought  not  to  be  carried  beyond  the  necessity  that 
created  it."  Mr.  Justice  Willes  uses  language  very  much 
the  same  in  Whistler  v.  Forster  (").  "The  general  rule  of  law 
is  undoubted,  that  no  one  can  transfer  a  better  title  than  he 
himself  possesses:  Nemo  dot  quod  Tumhahet.  To  this  there 
are  some  exceptions;  one  of  which  arises  out  of  the  law  mer- 
chant as  to  negotiable  instruments.  These  being  part  of  the 
currency  are  subject  to  the  same  rule  as  money,  and  if  such 
an  instrument  be  transferred  in  good  faith  for  value  before 
it  is  overdue,  it  becomes  available  in  the  hands  of  the  holder, 
notwithstanding  fraud,  which  would  have  rendered  it  un- 
available in  the  hands  of  a  previous  holder."  It  would 
be  wasting  time  to  quote  other  authorities  to  the  same  effect : 
these  are  sufficient  to  show  the  grounds  of  sense  and  sub- 
stance on  which  the  law  as  to  bills  is  supported.     Nor,  if  it 

(')  6  Joh.  Ch.  Ca.,  54.  («)  M  C.  B.  (N.S.).  2^8;  32  L.  J.  (C.P.),  161. 


604  COURT  OF  EXCHEQUER.  [L.  R. 

'  ■  .        ' 

1875  Carrie  y.  Miaa. 

be  necessary  to  have  recourse  to  it,  is  the  technical  element  of 
consideration  wanting  between  the  transferor  and  the  trans- 
feree of  such  an  instrument.  Whether  the  true  view  be  that 
adopted  by  Sir  John  Byles  (Byles  on  Bills,  10th  ed.,  p.  39), that 
that  a  bill  or  note  payable  at  a  future  day  suspends  until  its 
maturity  the  remedy  for  the  antecedent  debt ;  or  that  adopted 
by  my  Brother  Lush,  from  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  Belshaw  v.  BTish  (*),  that  it  is  a  conditional  pay- 
ment of  the  debt,  the  debt  reviving  if  the  security  is  not 
realized ;  in  either  view  there  is  consideration  which  may  en- 
ter into  but  is  not  the  whole  reason  for  the  protection  given 
to  the  bona  fide  holder  of  such  an  instrument.  The  whole 
167]  *reason  certainly  does  not  apply  to  the  case  of  a  check, 
and  the  true  question,  with  deference,  appears  to  me  to  be 
whether,  apart  from  the  reasons  which  protect  the  bona  fide 
holder  of  bills  payable  at  a  future  day,  which  do  not  apply, 
there  are  any  reasons  or  authorities  which  do  apply  to  pro- 
tect the  bona  fide  holders  of  checks  given  under  such  cir- 
cumstances as  the  check  was  given  in  tnis  case. 

As  to  authoritv,  no  case  has  been  cited  in  which  this  point 
has  been  decided,  y^t  it  is  certain  that  a  case  would  have 
been  cited  if  it  could  be  found.  There  is,  indeed,  a  dictum 
of  the  Lord  Chief  Justice  of  the  Queen's  Bench,  in  Waison 
V.  JiusseUQy  to  the  effect  that  there  is  no  difference  be- 
tween a  bill  and  a  check  in  the  hands  of  a  holder  for 
value.  But  that  dictum  must  be  taken  with  the  facts  of 
that  case,  in  which  neither  was  the  plaintiff  a  banker,  nor 
was  tiie  consideration,  for  the  check  an  antecedent  debt. 
No  authority,  as  I  have  said,  has  been  cited  on  ^hich  the 
point  has  been  decided.  Yet  it  surely  needs  one.  The  doc- 
trine as  to  bills  of  exchange  has  been  established  after  many 
disputes  and  much  resistance ;  is  it  likely  that  in  the  case 
of  checks  no  one  who  has  been  defrauded  has  ever  resisted 
payment  until  now,  but  that  every  one  has  so  felt  the  sense 
and  reason  of  the  rule  contended  for,  that  it  has  been  acqui- 
esced in  without  a  struggle?  I  think  not,  and  I  cannot 
find,  on  the  best  information  I  have  been  able  to  get, 
that  the  general  understanding  is  what  my  Brother  Lush 
believes  it  to  be.  On  the  contrary,  my  impression  is  that 
the  opinions  of  men  of  business  are  much  divided  on 
this  subject,  and  that  if  the  court  were  to  decide,  as  I  think 
it  ought,  in  favor  of  the  defendant,  the  consequences  to  mer- 
cantile transactions  would  be  by  no  means  so  serious  as  it 
has  been  too  much  taken  for  granted  they  would  be.  And 
even  if  the  matter  of  fact  were  clearer  than  it  is,  the  under- 
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standiDg  of  mercantile  men,  though  on  such  a  subject  entitled 
to  deference,  cannot  and  ought  not  to  determine  the  question. 
Apart,  then,  from  authority,  which  is  wanting,  how  stands 
the  thing  in  sense  ?  I  take  a  case  of  gross  and  direct  fraud, 
for  to  such  a  case  the  argument,  if  it  is  good  for  anythi^, 
must  extend.  A  man  is  cheated  *out  of  a  checK  [168 
for  a  large  sum  in  favor  of  A.;  A.,  who  has  cheated  him, 
pays  the  check  into  his  bankers,  between  whom  and  himself 
there  Jiave  been  large  dealings  greatly  to  the  bankers'  ad- 
vantage. At  the  moment  when  the  check  is  paid  in,  A.  is 
overdrawn,  and  thereupon,  nothing  more  happening,  the 
banker  claims  the  value  of  the  check  against  tne  cheated 
drawer,  and  denies  the  drawer's  right  to  protect  himself 
.against  the  fraud  of  A.  by  stopping  his  check,  simply  and 
solely  on  the  ground  that  the  fraudulent  man  has  been 
allowed  by  the  banker  to  overdraw  his  account.  I  can  see 
no  reason  or  justice  in  this.  If  either  the  drawer  or  the 
banker  must  suffer  to  the  extent  of  the  value  of  the  check, 
it  seems  to  me  much  more  reasonable  and  just  that  he  should 
suffer  who,  with  his  eyes  open,  and  to  a  person  he  knows, 
has  gone  on  making  advances,  than  he  who  has  been  di- 
rectly defrauded,  often  in  a  first  and  single  transaction,  and 
also  has  often  no  means  whatever  of  protecting  himself 
against  fraud.  To  me  the  rule  seems  hard  in  case  of  money, 
but  it  is  well  settled.  It  seems  hard  in  the  case  of  bills  due 
at  a  future  date,  which  are  said  to  be  like  money,  and  to 
stand  upon  the  same  foot ;  but  that  is  also  well  settled.  But 
checks  are  not  money ;  no  rule,  as  far  as  I  can  find,  either 
of  practice  or  of  law,  is  settled  with  regard  to  them,  and  I 
am  not  willing  to  make  a  rule  as  to  checks  in  favor  of  bank- 
ers which  is  not  just  in  itself,  and  which  is  not  defensible, 
at  least  upon  the  grounds  on  which  the  rules  as  to  money 
and  as  to  Dills  are  defended. 

It  is  said  that  the  distinction  between  a  bill  and  a  check 
i^a  refined  one,  but  it  is  to  be  observed,  first,  that  where  a 
line  is  drawn,  cases  close  to  this  line,  but  on  different  sides 
of  it,  must  needs  be  separated  by  a  distinction  which  is  re- 
fined ;  and  next,  that  we  are  here  dealing  with  an  exception 
to  a  general  rule,  and  the  burden  of  prooi  and  stress  of  argu- 
ment seem  to  me  to  lie  rather  on  those  who  say,  than  on 
those  who  deny,  that  it  is  within  the  exception.  It  is  for 
those  who  assert  it  to  make  it  out,  and  the  absence  of  direct 
affirmative  authority  in  such  a  case  is,  to  my  mind,  strong 
authority  in  the  negative. 

It  has,  however,  been  argued  that  the  legal  element  of 
consideration  is  not  entirely  absent  where  a  check  is  given, 
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169]  because  *it  is  payable  immedisttely ;  and  my  Brother 
Lush  has  put  together,  from  Comyns's  Digest,  Action  on  the 
Case,  Assumpsit,  B.  1-15,  a  definition  or  description  of 
consideration,  to  the  accurrecv  of  which  I  entirely  assent. 
It  is  sought  to  draw  from  this  definition  the  conclusion 
that  the  practice,  by  no  means  uniform  or  binding,  of 
allowing  twenty-four  hours  to  elapse  between  the  drawing 
or  receipt  and  presentment  of  a  check  constitutes  a  new 
consideration  as  between  the  drawer  and  the  payee.  I  can 
not  assent  to  this  view.  It  assumes  the  substantial  identity 
of  a  check  with  other  instruments  from  which  it  differs.  "  A 
check,"  says  Mr.  Justice  Story,  Promissory  Notes,  6th  ed., 
p.  674,  "is  an  absolute  appropriation  of  so  much  money  in 
the  hands  of  a  banker  to  the  holder  of  the  check,  and 
there  it  ought  to  remain  until  called  for.  In  truth,"  he 
goes  on,  "a  check  is  an  instrument  sui  generis^  and  is  con- 
strued exactly  as  the  parties  intend  it.  it  is  supposed  to  be 
drawn  upon  funds  in  the  hands  of  the  banker  as  banker,  and 
it  appropriates  the  amount  to  the  holder  of  the  check."  To 
the  same  effect  is  the  judgment  of  Sir  John  Byles  in  Keene  v. 
Beard {') :  "A  check  is  an  appropriation  of  so  much  money 
of  the  drawer  in  the  hands  of  the  banker  upon  whom  it  is 
drawn,  for  the  purpose  of  discharffing  a  debt  or  liability  of  the 
drawer  to  a  taird  person;"  and  in  commenting  on  De  la 
Chaumette  v.  Bank  of  England  {^\  the  same  learned  j^erson 
draws  the  very  distinction  which  is  insisted  upon  here  in  the 
defendant' s  favor.  ' '  It  would  seem  to  follow, ' '  says  he  (Byles 
on  Bills,  10th  ed.,  p.  39),  "as  a  general  rule,  that  whenever 
a  bill  or  note  payable  on  demand  is  remitted  to  a  creditor  in 
liquidation  of  an  existing  debt  only,  and  no  fresh  credit  is 
given  or  advances  made  by  the  creditor  on  the  faith  of  the 
instrument,  he  may  be  treated  by  the  parties  liable  on  it  as 
the  agent  of  the  debtor  from  whom  he  received  it :  a  doctrine 
which,  while  it  cannot  injure  the  creditor  (for  if  he  cannot 
recover,  still  he  is  but  where  he  was  before  he  received  tHe 
remittance),  would  no  doubt  tend  to  prevent  gratuitous, 
fraudulent,  or  felonious  holder's  of  paper  from  obtaining  its 
value  br  paying  it  away  to  their  creditors ;  but  it  is  con- 
ceived that,  in  general  a  pre-existing  debt  due  to  the  trans- 
feree of  a  bill  entitles  him  to  all  the  rights  of  a  holder  for 
170]  value."  And  in  a  note  to  this  passage  he  *observe8 : 
"It  is  to  be  recollected  that  a  hill  or  note  payable  at  a  fu- 
ture day  suspends  till  its  maturity,  the  remeay  for  the  an- 
tecedent debt    There  may,  therefore,  in  this  respect  be  a 
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difference  between,  an  instrnment  payable  on  demand  and 
one  payable  at  a  future  day." 

There  is,  therefore,  nothing  to  bind  a  banker  not  to  pre- 
sent a  check  paid  in  till  the  next  day.  In  practice,  I  be- 
lieve it  happens  constantly  that  they  are  presented  at  once. 
Although,  tneref ore,  there  may  be  an  expectation  of  forbear- 
ance for  twenty-four  hours  upon  the  giving  of  the  check, 
the  giving  of  it  is  no  consideration  to  forbear,  and  it  is  fal- 
lacious to  confuse  things  in  their  nature  different. 

There  are  not,  as  we  have  seen,  any  cases  directly  upon 
checks,  but  there  are  some  upon  the  subject  of  bank  notes, 
to  which  it  may  be  proper  to  advert.  In  Solorrions  v.  BaJiJc 
of  England^  which  is  reported  in  a  note  to  Lowndes  v.  An- 
derson (*),  the  plaintiffs  were  London  merchants  in  advance 
to  foreign  correspondents.  A  note  had  been  fraudulently 
obtai»ea,  and  had  been  stopped  at  the  bank  by  the  person 
defrauded.  The  plaintiffs  were  innocent  of  the  fraud,  and 
had  received  the  note  to  be  applied  in  diminution  of  an  ex- 
isting debt.  There  was  evidence  to  connect  the  foreign  cor- 
respondents with  the  fraud ;  and  Lord  Kenyon  held,  at  nisi 
prills,  and  the  King's  Bench  afterwards  supported  tlie  rul- 
ing, that  the  London  merchants  had  given  no  consideration  ; 
that  they  were,  therefore,  mere  agents  to  receive  the  amount 
of  the  note  from  the  bank ;  that  they  could  be  in  no  better 
position  than  their  principals ;  and,  as  Mr.  Justice  BuUer 
expressed  it  in  banco,  "they  must  stand  or  fall  by  the  title 
of  their  foreign  correspondents."  This  case  was  decided  in 
1791,  and  it  came  under  the  consideration  of  the  King's 
Bench  in  1829,  in  the  case  of  De  la  Chaumette  v.  Bank  of 
England  (*).  In  that  case  two  bank  notes  had  been  fraud- 
ulently obtained,  and  were  remitted  from  abroad  to  tlie 
plaintiff,  an  English  merchant,  who  was,  at  the  time  he  re- 
ceived them,  largely  in  advance  to  the  foreign  remitter.  It 
was  held  hj  Lord  Tenterden  and  the  Court  of  King's  Bench, 
that  the  plaintiff  could  only  recover  on  the  title  of  tne  foreign 
sender.  "It  appeared,"  says  Lotd  Tenterden,  giving  the 
judgment  of  the  court,  *"that  at  the  time  when  the  [171 
note  was  remitted  to  the  plaintiff  the  balance  as  between 
him  and  Odier  &  Co.,  the  foreign  senders,  was  £7,000  in  fa- 
vor of  the  plaintiff  ;  but  he  did  not,  in  consequence  of  hav- 
ing received  the  note,  make  any  further  advance  or  give  any 
further  credit  to  Odier  &  Co.,  than  he  would  have  done  if 
the  note  had  not  been  transmitted.  Unless,  therefore,  we 
were  to  lay  down  a  rule  that  a  party  who  holds  a  note,  how- 
ever obtained,  may,  by  merely  remitting  it  to  a  person  to 

0)  18  East,  185.  (»)  9  B.  <fe  C,  208. 
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whom  he  is  indebted',  enable  him  to  sue,  we  must  sav  that 
the  plaintiff  must  be  considered  as  representiuff  Odier  &  Co., 
and  that,  if  he  can  recover  at  all,  it  must  be  upon  their 
right."  A  Bank  of  England  note  is  not  a  check,  no  doubt, 
but  neither  is  a  check  an  unmatured  bill.  To  hold  that  the 
plaintiffs  cannot  recover  in  this  case,  except  on  Lizardi'a 
title,  and  that  they  were  his  agents  to  receive  the  defendant's 
check,  is  not  in  conflict  with  any  of  the  cases  which  have 
been  decided  on  bills  of  exchange,  while  it  is,  I  think,  in  ac- 
cordance with  the  principles  of  the  two  cases  I  have  last 
mentioned,  as  well  as  with  real  justice. 

I  am  not  aware  that  these  cases  at  all  interfered  with  the 
negotiability  of  bank  notes ;  and  I  do  not  think  that  the 
negotiability  of  checks  wUl  be  injured  if  this  case  were  de- 
cided as  I  should  wish  to  decide  it. 

There  remains  the  smaller  question  whether  the  af>ecial 
circumstance  that  a  so-called  "bill"  was  given  up  on  re- 
ceipt of  the  check  formed  of  itself  a  sufficient  consideration 
to  entitle  the  plaintiffs  to  recover  1  I  need  say  no  more  than 
that  I  think  it  did  not.  The  so-called  bill  was  not  a  bUl,  it  was 
a  mere  memorandum  and  inchoate,  and  its  relinquishment 
was  the  giving  up  of  nothing  which  can  be  called  a  consid- 
eration. For  these  I'easons  I  am  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  reversed. 


Attorneys  for  plaintiffs : 
Attorneys  for  defendant 


Judgment  affir  Tried. 

Murray^  Hutchins  &  Co. 
:  Dawes  &  Son. 


Anj  defence  available  against  the 
payee  may  be  set  up  against  the  holder 
of  a  negotiable  note,  unless  the  holder 
received  the  same  in  the  usual  course 
of  trade,  i.  e. ,  paid  money  or  property, 
incurred  liability,  or  relinquished  some 
right  upon  the  faith  and  credit  of  the 
note  :  Papne  v.  Cviler,  18  Wend.,  605  ; 
Lawrence  v.  Clark,  36  N.  Y.,  129-130 ; 
Hoot  V.  French,  13  Wend.,  570;  Den- 
tMon  V.  Bacon,  10  Johns. ,  198. 

See  Woodruff  v.BiU,  116  Mass.,  310. 

Where  the  real  owner  or  maker  of 
negotiable  paper  or  securities  shows 
the  same  were  stolen  from  him,  were 
diverted  .from  the  purpose  for  which 
they  were  issued,  were  fraudulently 
obtained  from  him,  or  was  illegal  in  its 
inception,  the  burthen  is  upon  the 
party  claiming  as  holder  thereof  to 
show  he  took  the  same  in  the  natural 
course  of  business,  before  due  and  for 
value. 


Alabama:  Thompson "9. Armstrong, 7 
Ala.,  256;  Boyd  v.  Mcleor,  11  Ala., 
822;  mnea  v.  Bud,  26  Ala.,  780; 
Boss  V.  DHnka/rd,  86  Ala.,  434 ;  Ear- 
wick  V.  Andrews,  9  Porter,  9/ 

Arkansas :  Bertrand  v.  Baekman,  13 
Ark.  (8  Eng.),  150. 

OaUfonua :  8kerryy.  Spaulding,  45 
Cal.,  544 ;  Fuller  v.  Hutehxngs,  10  Cal., 
523 ;  Palmer  v.  Goodwin,  5  Cal.,  468. 

Canada  (Upper):  Mavlson  v.  Arrol, 
11  Queen's  Bench  R.,  81 ;  Hanscome  v. 
Cotton,  15  q.  B.,42. 

Sngland:  Wyat  v.  Campbell,  Moody 
&  Malkin,  80 ;  Bailey  v.  BidweU,  13 
Mees.  &  Welsh.,  73 ;  HaU  v.  Feath^- 
stone,  3  Hurl.  &  Norm.,  284 ;  Bingham 
V.  Stanley,  9  C.  &  P.,  374;  Hogg^  v. 
Skeen,  18  C.  B.,  N.  S.,  426 ;  HecUh  v. 
Sansom,  2  B.  &  Adolph.,  291,  22  £ng. 
C.  L.;  Smith  v.  Braine,  16  Q.  B.,  244, 
71  Eng.  C.  L.;  Berry  v.  Alderman, 
14  C.  B.,  95 ;  Harney  v.  Towers,  6  Kxch., 
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660,  4  Enf.  Law  &  Eq.,  581 ;  FUeh  y. 
Janes,  5  Ell.  &  Bl.,  238 ;  Edmunds  v. 
(yr(?uM.  2M.  &W.,642. 

Florida;  PreseoU  v.  Johnson,  8 Flor- 
ida, 891. 

Oeorgia:  NeUv.  Snotoden,  5  Geo.,  1 ; 
Dickermm  y.  Bwrke,  25  Qeo.,  226. 

See  BoTid  v.  CerUrcU  Bank,  2  Geo. 
(2  Kelly),  92. 

Indiana:  See  BUe^f  r.  SchatDoeker, 
50  Ind.,  592. 

Iowa:  Bock  Island,  etc.,  y.  Ifeison, 
8  Cent.  Law  Jour.,  6;  Woodward  v. 
Bogers,  81  Iowa,  842 ;  Lane  v.  Krekel, 
22  Iowa,  899« 

But  Bee  ife^  V.  Ford,  4  Iowa,  140 ; 
Lathrop  y.  Donaldson,  22  Iowa,  284. 

Eentnoky:  Breckemridge  y.  Moore, 
8  B.  Monr.,  686;  -fiiwiy  v.  McCwrt,  2 
Dana,  414. 

Louiaiana:  ^nion  PanA;  y.  £^an, 
21  La.  Ann.,  551 ;  Louisiana,  etc.,  t. 
Orleans,  etc.,  8  La.  Ann.,  294 ;  Judson 
y.  Holmes,  9  La.  Ann.,  20 ;  W/ieeler  y. 
ifaO^o^  20  La.  Ann.,  75. 

Maine:  Bdberts  y.  Xatz^,  64  Maine, 
108 ;  Aldrich  y.  Warren,  16  Maine,  465 ; 
Perry  y.  JVby<w,  89  Maine,-  884 ;  QaUO' 
gh&r  y.  Black,  44  Maine,  99. 

Maryland:  EUicott  y.  Zo««,  6  Md., 
609;  uiven  y.  X«d,  1  Maryland  Chy., 
445. 

Maasaohnsetta:  ffaskinsv.  Warren, 
115  Mass.,  514;  Tucker  v.  MorriU,  1 
Allen,  528 ;  Sistermans  y.  i^^,  9  Gray, 
381 ;  ^M«w«  y.  Morgan,  11  Cush.,  198 ; 
Hoiden  v.  Cosgrow,  12  Gray,  216  ;  Jfi^n- 
r<w  V.  Cooper,  5  Pickering,  412. 

See  Easiaiyrook  v.  Boyle,  I  Allen, 
412 ;  Smith  y.  Edgwood,  8  Allen,  283 ; 
Clark  y  'ifiay^,  105  Mass.,  216. 

It  is  otherwise  as  to  a  bank  bill : 
Tryer  y.  Union  Bank,  11  Cash.,  51. 

Michigan:  Carrier  y.  Cameron,  81 
Mich.,  873;  Baton  y.  CW^,  5  Mich., 
505. 

BflinneBota:  Cummings  v .  Thompson, 
18  Minn.,  246. 

MiasiMippi:  Winsted  y.  i><m9,  40 
Miss.,  785;  Craig  y.  City,  81  Miss., 
216. 

See  Harris  y.  Pife  «^  a/.,  48  Missis- 
sippi, 46. 

MUuourl :  This  seems  to  be  the  only 
state  which  does  not  follow  the  rule 
laid  down.  Its  courts  hold  that  proof 
of  fraudulent  or  illegal  origin  of  the 
paper  does  not  cast  the  burthen  of 
showing  good  faith  upon  the  holder : 
Corby  V.  Butler,  55  Mo.,  398 ;  Horton  v. 

12  Eng.  Rep.  77, 


Bayne,  52  Mo. ,  581 ;  Hamilton  y .  Marks, 
52  Mo.,  78 ;  State  y.  SaHne  Co.,  45  Mo., 
249  ;  Henderson  y.  Bondurani,  89  Mo., 
872. 

Nevada:  Siera  y.  Sears,  10  Ney., 
346. 

New  Hampahire:  Perkins  y.  Prout, 

47  N.  H.,  887;  Garland  y.  Lane,  46 
N.  H.,  245;  Clark  y.  Pease,  41  N.  H., 
414. 

New  York:  Wilson  y.  Bocke,  58 
N.  Y.,  642 ;  Atlantic,  etc.,  y.  FrankUn, 
55  N.  Y.,  235;  Mo(yre  y.  Metropoli- 
tan, etc. ,  55  N.  Y. ,  41 ;  Dewe  y.  Brandt, 
58  N.  Y.,  462  ;  Farmers,  etc.,  v. Noxon, 
45  N.  Y.,  762 ;  Fvrst,  etc.,  y.  Oreen,  43 
N.  Y.,  298 ;  Houghton  y.  McAuliffe,  2 
Abb.  Court  App.  Dec,  409,  26  How. 
Prac.,  270 ;  Case  v.  Mechanics^  Bank, 

4  N*  Y.,  166;  Porter  y.  Knapp,  6 
Lansing,  125 ;  Tallman  y.  TurcA;,  26 
Barb.,  167;  Beed  v.  Sands,  87  Barb., 
185  ;  Leev.  Swift,  1  Denio,  565 ;  Wood- 
hull  y.  Holmes,  10  Johns.,  281 ;  Seeley 
y.  EngeU,  17  Barb.,  530;  Farrington 
y.  Frankfort  Bank,  31  Barb.,  188; 
Mickleshwaite  y.  Thebaud,  4  Sandf.,  97  ; 
JV.  Z.,  tfte.,  y.  Gft&«ew,  5  Duer,  574; 
Catlin  y.  Hanson,  1  Duer,  809 ;  ^ar^ 
y.  Potter,  4  Duer,  458 ;  Boss  y.  P«iefl, 

5  Duer,  462;  Fulton,  etc.,  y.  PAdmto;, 
etc.,  1  Hall,  562 ;  Saloman  y.  Praag, 

48  How.  Prac.,  840. 

But  see  IfiW  y.  N&rthrup,  1  Hun,  512, 

4  N.  Y.  Supreme  Ct.  Rep.,  120. 
Ohio :  Dams  y.  Bartlett,  12  Ohio  St. 

Rep.,  584;  McKesson  y.  Stanbury,  8* 
Ohio  St.  Rep.,  156. 

Pennsylvania:  Bcbinson v. Hodgson, 
78  Penn.  St.  Rep.,  202;  Dingman  y. 
^wmnA,  77  Penn.  St.  Rep.,  114 ;  Gray 
y.  Bank,  29  Penn.  St.  R. ,  865 ;  Holme  y. 
Karsper,  6  Bin.,  469 ;  Jarden  v.  Davis, 

5  Whart.,  838;  Hutchinson  y.  -B<?gr^«, 
28  Penn.  St.  Rep.,  294 ;  Port&r  y.  G^un- 
nison,  2  Grant's  Cas.,  297;  Albeitz  v. 
Mellon,  87  Penn.  St.  Rep.,  867;  Hoff- 
man y.  Foster,  43  Penn.  St.  Rep.,  137 ; 
Maples  y.  Brown,  48  Penn.  St.  Rep., 
458. 

South  Carolina :  Schavb  y.  Clark,  1 
Strobh.,  299 ;  McCaskUl  y.  Ballard,  8 
Rich.,  470. 

Texas:  FAi^AM?  y.  MeAdams,  18 
Tex.,  551. 

But  see  Watson  y.  Flanagan,  14 
Tex.,  354. 

United  SUtes:  ASwi^A  y.  Sack  Co.,  11 
Wall.,  139,  147;  McCUntoek  y.  (Tmw- 
mings,  2  McLean,  98. 
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But  see  8iD\ft  v.  2)/son,  16  Peters, 
1,  16. 

Vermont:  Sandford  v.  Norton,  14 
Vermont,  228. 

Virginia:  Vathir  v.  Zane,  6  Gratt., 
246. 

Wisconsin :  See  Bowman  v.  Van  Keu- 
ren,  29  Wise.,  209. 

On  proof  by  plaintiff  that  he  paid 
value  for  the  note,  that  it  was  transfer- 
red to  him  before  due  and  in  the  usual 
course  of  trade,  it  is  not  incumbent  upon 
him  to  prove  he  received  it  in  ignorance 
of  defendant's  rights  :  Davis  v.  Bart- 
fe«,12  0hioSt.  R.,534. 

But  nothing  short  of  one  of  these 
facts  will  impose  the  burthen  of  good 
faith  upon  the  purchaser.  A  partial  or 
total  failure  of  consideration,  payment, 
or  matter  going  to  discharge  the  it^ru- 
ment,  a  counterclaim  against  the  payee 
or  other  subsequent  holder,  matter  aris- 
ing after  delivery  to  the  payee  will  not 
shift  the  burthen  of  proof. 

Arkansas:  See  Bertrand  v.  Bark- 
man,  13  Ark.  (8  Eng.),  150. 

Sngland :  Smith  v.  Braine,  3  Eng. 
L.  &  Eq.,  879  ;  FiUh  v.  Jones,  5  Ell.  & 
Bl.,  238,  85  Eng.  C.  L. ;  Musgrave  v. 
Drake,  5  Q.  B.,  185  (see  the  latter  case 
distinguished,  18  C.  B.  (N.S.),  426). 

Qeorgia:  Diekerson  v.  Burke,  25 
Geo.,  226. 

Iowa:    Nelson  v.  Rock  Island,  etc., 

3  Cent.  Law  Jour.,  6.  The  reader 
should  consult  the  elaborate  note  fol- 
lowing this  case  :  Hull  v.  Mars/tall  Go. , 
12  Iowa,  162. 

Louisiana:  Giovanovich  v.  Citizen's 
Bank,  26  Louis.  Ann.,  15;  Judson  v. 
Holmes,  9  La.  Ann.,  20  ;  Tew  v.  LaJbiche, 

4  La.  Ann.,  526. 

Maryland :  Ellieott  v.  Low,  6  Mary- 
land. 509. 

Missouri:  Shirts  v.  Overjohn,  2 
Cent.  Law  Jour.,  431. 

New  Hampshire:  Horn  v.  Thomp- 
son, 31  N.  H.,  562. 

New  York:  MecJianies,  etc.,  v. 
Crow.  60  N.  Y.  R.,  85  ;  Ross  v.  BedeU, 

5  Duer,  462  ;  James  v.  Gludmers,  5 
Sandf.,  52,  affirmed  6  N.  Y.,  209; 
Bank  v.  Barry,  1  Denio,  116;  Potter 
V.  Cluidsey,  16  Abb.  Pr.,  146. 

But  see  Rogers  v.  Morton,  12  Wend., 
484 ;  PoOard  v.  Rocke,  36  N.  Y.  Supe- 
rior Court  Rep.,  301 ;  Ross  v.  BedeU,  5 
Duer,  462. 

Ohio:  McKesson  v.  Staiiberry,  3 
Ohio  St.  R.,  156. 


Pennsylvania:  Dingman  v.  Am- 
sink,  11  Penn.  St.  Rep.,  114;  Sloan  v. 
Union,  etc.,  67  Penn.  St.  Rep.,  470; 
Phelan  v.  Moss,  67  Penn.  St.  R.  59  ; 
OrayY.  Bank,  29  Penn.  St.  R.,  365; 
Knight  v.  Pugh,  4  Watts  &  Serg.,  445, 

Rhode  Island:  AHas,  etc.,  v  DoyU, 
9  Rhode  Island  76. 

Texas :  McAlpin  v.  Finch,  18  Texas, 
831 ;  Watson  v.  Flanagan,  14  Texas, 
354. 

United  SUtes:  Swift  v.  Tyson,  16 
Peters,  1, 16. 

Virginia:  Wilson  v.  Lazier,  11 
Gratt.,  477. 

Wisoonsin:  Kinney  v.  Kruse,  28 
Wise,  188. 

It  is  not  sufficient  to  defeat  the  rights 
of  a  bona  fide  purchaser  that  he  might ' 
have  obtained  notice  of  equities  against 
the  paper  by  the  exercise  of  active  vigi- 
lance ;  Belmont,  etc.,  v.  Hoge,  35  N. 
Y.  Rep.,  65. 

If  the  defendant  wishes  to  claim  and 
justify  as  a  bona  fide  holder  he  must 
plead  that  he  purchased  without  notice 
of  the  plaintiff's  title,  claim  or  equity, 
and  that  he  purchased  for  a  valuable 
consideration  actually  paid  on  the  faiUi 
of  such  purchase  :  Weaver  v.  Burden, 
49  N.  Y.,  286;  JeweU  v.  Palmer,  1 
Johns.  Chy.,  65. 

See  also  Catlin  v.  Hansen,  1  Duer, 
309. 

Where  there  is  no  limitation  or  re- 
striction as  to  the  manner  in  which  an 
accommodation  note  is  to  be  used,  the 
payee  has  a  right  to  apply  it  to  the 
pa3rment  or  security  of  an  antecedent 
debt,  or  to  sustain  his  credit  in  any 
other  way :  Cole  v.  Saulpaugh,  48 
Barb.,  104;  Sckepp  v.  Carpenter,  51 
N.  Y.,  602  ;  Duel  v.  Spence,  1  Abb.  Ct. 
App.  Dec,  559,  1  Abb.  Prac.,  237; 
East,  etc.,  V.  Buttertcorth,  30  How. 
Prac,  444 ;  Bobbins  v.  Richardson,  2 
Bosw.,  248. 

See  also  President  v.  McSpedden,  83 
Barb.,  81,  affirmed  8  Abb.  Court  Ap- 
peals Dec,  133. 

A  mere  expectation  or  intention  that 
the  note  will  be  used  for  a  specific  pur- 
pose is  not  sufficient  to  constitute  a 
defence  thereto  thouf^h  used  for  an- 
other purpose:  Cotintt  v.  MiUer,  43 
Barb.,  305. 

If  a  note  be  left  with  a  third  person 
as  an  escrow  and  the  latter  without  au- 
thority or  negligence  on  the  part  of  tho 
maker  deliver  it,  even  a  bona  fide  pur- 
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chaser  of  negotiable  paper  cannot  re- 
cover thereon,  for  it  was  never  delivered : 
Ghipman  v.  Tucker,  88  Wis<5.,  43; 
BobeHa  v.  McGhrath,  38  Wise.,  52; 
Roberts  v.  Wood,  38  Wise.,  60. 

The  holder  of  a  note  transferred  in 
payment  of  a  note  already  due  is  a 
holder  for  value  :  Bromn  v.  Leamtt, 
81  N.  Y.,  113 ;  Mechanics,  etc.,  v.  Crow, 
6Daly,  191,  60N.  Y.,8o. 

The  surrender  to  a  party  of  his  own 
negotiable  note  past  due,  and  taking  in 
lieu  thereof  a  negotiable  note  before  its 
maturity,  is  a  sufficient  parting  with 
value  to  constitute  the  party  a  bona  fids 
holder  of  the  latter  note  :  Pratt  v. 
Comaw,  87N.  Y.,  440. 

In  this  case  the  court  (p.  441)  quotes 
'  and  approves  the  language  of  the  Ck)urt 
of  Appeals,  in  Youngs  v.  Lee,  12  N.  Y. , 
551.  "Admitting  that  the  plaintilC 
could  have  recovered  against  Bell  & 
Goodman  the  amount  surrendered  un- 
der the  facts  stated,  it  does  not  follow 
that  they  have  parted  with  nothing 
of  substantial  value.  Their  demand 
against  Bell  &  Goodman,  in  the  shape 
of  negotiable  bank  paper,  was  better 
and  more  available,  on  many  accounts, 
than  if  it  remained  in  an  open  and  un- 
liquidated account." 

The  court  also  (p.  442)  quotes  with 
approval,  the  langiiage  of  the  old  Su- 
preme Court,  in  Bajik  v.  BaJbcock,  21 
Wend.,  499  :  **  The  court  ought  not  to 
speculate  about  the  probability  of  re- 
viving these  canceled  securities,  in 
case  the  paper  upon  the  strength  of 
which  they  were  canceled,  shcmld  turn 
out  to  be  unavailable.  Much  less 
ought  we  to  go  into  the  chances  of  a 
revival,  as  a  ground  of  defeating  a  sub- 
stituted security." 

See  also  Powers  v.  Freeman,  2  Lans., 
183. 

To  same  effect:  Paddon  v.  Tay- 
lor, 44  N.  Y.,  871,  874;  ChrysUr  v. 
Benois,  43  N.  Y.,  209,  211,  212; 
Youngs  v.  Lee,  12  N.  Y.,  551,  affirm- 
ing 18  Barb.,  187  ;  Boyd  v.  Cummings, 
17  N.  Y.,  101 ;  Essex  County  Bank  v. 
BusseU,  29  N.  Y.,  673;  Clothier  v. 
Adrianee,  51  N.  Y.,  822, 826  ;  Mechan- 
M  Bank  v.  Wixson,  42  N.  Y.,  438,  442  ; 
Bank  v.  8coviUe,  21  Wend.,  115  ;  Mo- 
hawk  Bank  v.  Corey,  1  Hill,  513  ;  Pow- 
ers V.  Freeman,  2  Lansing,  127,  138 ; 
Stettheimer  v.  Meyer,  33  Barb.,  215, 
217,  218 ;  nsher  v.  Marvin,  47  Barb., 


159 ;  Bank  v.  BaJbcock,  21  Wend.,  498  ; 
Scott  V.  Betts,  Lalor's  Sup.,  363;  At- 
lantic, etc. ,  V.  Franklin,  64  Barb. ,  449 ; 
Traders'  Bank  v.  Bradn^,  43  Barb., 
379  ;  New  York,  etc.,  v.  Smith,  4  Duer, 
862;  Ingraham  v.  Baldwin,  12  Bavb., 
20,  21 ;  McOuire  v.  Sinclair,  47  How. 
Prac.,  360;  City  Bank  v.  Smith,  20 
Upper  Can.  Com.  PL,  93. 

The  rule  that  where  a  promissory  note 
is  indorsed  and  delivered  before  it  falls 
due,  in  payment,  at  maturity,  of  a  note 
held  by  the  transferee,  wnich  latter 
note  is  delivered  up,  the  transaction 
constitutes  the  transferee  a  holder  for 
value,  applies  equally  whether  the  note 
surrendered  is  not  due  or  is  overdue : 
Day  V.  Saunders,  1  Abb.  Court  App. 
Dec,  495  ;  Mechanics  v.  Crow,  5  Daly, 
191,  60  N.  Y.,  85. 

The  opinion  in  3  Keyes,  347,  and  37 
How.,  584,  was  not  delivered,  but  the 
judge  who  wrote  it  concurred  in  the  one 
given  in  Abbott.  (See  Mr.  Abbott's 
note,  1  Abb.  Court  App.  Dec,  496). 

See  also  Seym^our  v.  WHs&n,  19  N.  Y., 
417. 

The  rule  is  the  same,  even  though 
the  parties  to  the  notes  surrendered 
were  insolvent,  and  the  notes  therefore 
worthless :  Park  Bank  v.  Watson,  42 
N.  Y.,490. 

The  acceptance  of  a  note  not  due 
prevents  an  action  upon  the  surrendered 
paper  until  the  former  falls  due  :  Pratt 
v.  Goman,  87  N.  Y.,  442,  443  ;  Mechan- 
ics' Bank  v.  Wixson,  42  N. Y.  Rep.,  443  ; 
Thompson  v.  Cray,  63  Maine,  228;  York 
V.  Pearson,  63  Maine,  587  ;  PutTiam  v. 
Lewis,  8  Johns.,  389  ;  Copper  v.  Powell, 
Anihon's  N.  P.,  68  ;^lace  v.  Melhain, 
1  Daly,  267,  affirmed  88  N.  Y.,  96. 

The  purchaser  must  actually  surren- 
der the  negotiable  security  given  in 
payment :  Bright  v.  Judson,  47  Bar- 
l)our,  29. 

And  the  seller  must  actually  deliver 
the  paper  transferred  by  him  :  RusseU 
V.  Seudder,  42  Barb.,  81. 

An  extension  of  time,  however  short, 
by  a  valid  agreement  is  a  sufficient  con 
slderation  to  make  one  a  bona,  fide  hold 
er :  Carey  v.  WhUe,  52  N.  Y.,  188 
Bums  V.  Rowland,  40  Barb.,  868 ;  T^a- 
der^  Bank  v.  Bradner,  43  Barb.,  379 
Currie  v.  Misa,  post,  p.  592. 

See  however  Cra/m  v.  Wilson,  14 
Abb.  Prac,  N.  S.,  374. 

The  agreement  for  extension  must 
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however  be  a  valid  agreement  for  some 
definite  extension :  AtlanHc  Bcmk  v. 
Franklin,  fi^^.Y.,  225. 

But  the  mere  taking  of  a  collateral 
securitv  is  not  per  se,  in  the  absence  of 
any.agreement  beyond  it,  an  extension 
of  time  for  the  payment  of  the  original 
debt:  Carey  v.  White,  52  N.  Y.,  138; 
Taylor  v.  Allen,  36  Barb.,  294. 

See  Burns  v.  Rowland,  40  Barb. ,  368; 
Place  V.  MrMvain,  1  Daly,  206,  38  N. 
Y.  Rep.,  96. 

Where  the  creditor  made  a  loan  to 
the  maker  of  a  note  under  an  agreement 
that  he  should  pay  the  loan  out  of  the 
proceeds  of  its  discount  or  deliver  the 
note  to  the  lender,  and  he  did  the  lat- 
ter in  satisfaction  of  the  loan,  held  the 
holder  was  a  holder  for  vfdue :  8mit?i 
V.  Mulock,  1  Abb.  Prac.,  N.  S.,  375. 

The  discharge  of  a  precedent  debt 
of  the  seller  is  a  sufficient  consideration 
to  make  the  vendee  a  bona  fide  holder 
as  against  creditors  at  large  of  the  ven- 
dor :  Seymour  v.  Wilson,  19  N.  Y.,  417  ; 
Birdseye  v.  Bay,  4  Hill,  158.  affirmed 
5  Denio,  619  ;  Tousley  v.  McDonald,  32 
Barb.,  604,  611. 

See  Wood  v.  Robinson,  22  N.Y.,  564 

But  not  of  a  creditor  having  a  spe- 
cific prior  lien  by  chattel  mortgage  not 
refiled  :  Thompson  y.  Van  Vechten,  27 
N.  Y.,  568  ;  Tiffany  v.  Warren,  37  Bar- 
hour,  571,  24  How.  Prac.,  293;  Wiles 
V.  Clapp,  41  Barb.,  645. 

The  transfer  to  the  vendor  by  the 
vendee  of  a  worthless  claim  against  a 
third  person  would  not  make  the  ven- 
dor a  bona  fids  purchaser  :  Seymour  v. 
Wilson,  19  N.  Y.,  417  ;  StewaH  v.  SmaU, 
2  Barb..  559.  « 

An  agreement  that  a  debt  due  from 
the  seller  to  the  purchaser  shall  be  ap- 
plied upon  the  purchase  price  of  prop- 
erty sold  will  not  constitute  a  payment  to 
take  the  agreement  out  of  the  statute  of 
frauds  :  Mattice  v.  AUen,  3  Abb.  Court 
Appeals  Dec.,  248,  reversing  33  Barb., 
643  ;  Brabin  v.  Uyde,  32  N.  Y.,  519,  re- 
versing 30  Barb.  265 ;  ArtcJier  v.  Zeh, 
5  Hill,  200;  Ely  v.  Orm^y,  12  Barb., 
570 ;  Clark  v.  Tucker,  2  Sandf.  137 ; 
Story  on  Sales,  §  273  a  ;  Good  v.  Curtiss, 
31  How.  Prac. ,  4 ;  Brand  v.  Brand,  49 
Bar)).,  346,  350;  GHUman  v.  HiU,  36 
N.  H.,  311 ;  Browne,  Statute  of  Frauds, 
g§  342,  342  a. 

It  seems  that  an  actual  application  of 
a  debt  in  payment,  and  giving  a  receipt 


therefor  as  such,  would  be  sufficient 
payment:  Clark  v.  Tucker,  2  Sandf., 
157  ;  QiUman  v.  UiU,  86  N.  H.,  811 ; 
Brabin  v.  Hyde,  32  N.  Y.,  519. 

If  a  note  be  made  to  take  up  other 
notes  and  it  be  substantially  and  in  sub- 
stance applied  to  their  payment,  it  may 
be  collected  though  such  former  notes 
were  not  actually  surrendered  :  Spencer 
V.  BaOou,  18  N.  Y.,  327  ;  Cra/ter  v.  WU- 
son,  14  Abb.  Prac,  N.  S.,  378-9 ;  Place 
v.JI/c/?tjat7i,l  Daly,  266;  Buelv.Spenee, 
1  Abb.  Court  Appeals  Dec.,  559, 1  Abb. 
Prac.,  237,  Court  Appeals. 

But  see  Kosson  v.  Smith,  8  Wend., 
437 ;  CorbUt  v.  Miller,  43  Barb.,  305. 

Defendant  having  indorsed  a  note  for 
$1,230,  for  the  purpose  of  enabling  the 
maker  to  obtain,  as  an  additional  ad- 
vance, the  difference  between  that  sum, 
and  an  original  loan  of  $918  advanced 
to  him  before  the  making  of  the  note, 
which  additional  advance  was,  howev- 
er,  not  made :  Held,  that  the  defen- 
dant was  not  liable,  as  indorser  for 
the  $918  originally  loaned,  and  that  a 
plea  setting  up  the  .above  facts  was 
good :  GfreeniDood  v.  Perry,  19  Upper 
Can.  C.  PI.,  403 ;  Stone  v.  Compton,  5 
Bing.  N.  C,  142,  35  Eng.  Com.  Law 
Rep. ;  Prentiss  v.  Chaves,  33  Barb.  621 ; 
Beeman  v.  Lovett,  46  Cal.,  387. 

In  Cramer  v.  Wilson,  14  Abb.  Prac., 
N.  S.,  874  (Court  of  Appeals),  a  mort- 
gage was  made  to  enable  the  mort- 
gagor's husband  to  raise  money.  A. 
lent  the  husband  the  sum  contemplated 
upon  another  security  and  took  the 
mortgage  as  security  for  the  payment 
of  a  judgment  upon  which  he  agreed 
to  stay  proceedings.  Held,  the  mort- 
gage was  invalid. 

The  giving  of  a  bill  of  exchange 
drawn  by  one  party  in  exchange  for  the 
promissory  note  of  the  other  for  the 
same  amount,  furnishes  a  good  consid- 
eration for  the  latter  and  a  diversion  of 
the  note  is  no  defence:  Newman  v. 
Frost,  52  N.  Y.,  422. 

So  if  for  any  reason  it  be  founded  on 
a  valid  consideration  :  Moore  v.  Ward, 
1  Hilton.  837. 

If  the  payee  is  guilty  of  positive 
laches  to  the  detriment  of  the  drawer 
the  former  must  bear  the  loss,  as  where 
for  want  of  notice  of  dishonor  the 
drawer  lost  the  right  to  file  a  mechanic's 
lien  :  Newman  v.  JfVost,  52  N.  Y.,  422. 

A.  ordered  brokers  to  buy  stocks  for 
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him,  which  the  latter  the  same  day 
purchased,  to  be  delivered  three  days 
after.  On  the  day  of  the  purchase  A. 
stole  B/s  bonds,  and  before  the  brokers 
delivered  the  stocks,  A.,  at  the  expi- 
ration of  the  three  days,  hypothecated 
them  with  the  brokers  as  a  "  margin." 
Held,  the  brokers  gave  credit  to  A.'s 
contract ;  that  the  receipt  of  the  bonds 
and  the  fulfilment  of  the  contract  for 
the  purchase  of  the  stock  after  such  re- 
ceipt did  not  make  them  bona  fide  hold- 
ers :  Held  further,  that  if  the  brokers, 
after  the  receipt  of  the  bonds,  pur- 
chased upon  the  credit  thereof,  any 
stocks  for  A.,  they  were  entitled  to  hold 
them  as  security  for  any  loss  arising  on 
that  transaction,  but  the  sale  of  bonds 
beyond  the  amount  necessary  for  such 
^  indemnity  was  a  conversion,  for  which 
an  action  would  lie  :  Taft  v.  Chapman, 
60  N.  Y.,  445  ;  aee  8.  C.  on  second  ap- 
peal, 1  Weekly  Dig.,  483. 

When  the  purchaser  of  stocks  or  ne- 
gotiable paper  not  due, -applies  a  por- 
tion of  the  purchase  money  upon  a  pre- 
cedent debt,  and  parts  with  value  for 
the  residue,  he  is  a  purchaser  for  value 
only  to  the  extent  of  the  latter :  see 
note  9  Eng.  Rep.,  116  ;  Weaver  v.  Bar- 
den,  49  N.  Y.,  286  ;  Taft  v.  Chapman, 
60  N.  Y.,  445 ;  CardweU  v.  Bicke,  87 
Barb.,  458,  23  How.  Prac.,  281  ;  Wil- 
liams V.  Smith,  2  Hill,  801 ;  Stevens  v. 
Com  Exchange  Bank,  8  Hun,  147 ; 
UrmrOey  v.  Walker,  51  Barb.,  203; 
KUteridge  v.  Chapman,  36  Iowa,  848. 

So  if  a  bank  credit  the  holder  with  a 
fraudulent  check,  it  is  protected  only 
to  the  extent  of  money  it  has  actually 
paid  to  the  depositor  before  notice : 
Justh  V.  Lawrence,  56  N.  Y.,  478. 

See  Ghuld  v.  Segre,  5  Duer,  260 ;  TU- 
den  V.  Blair,  21  Wallace,  241. 

In  New  York  it  is  held,  where  one 
accepts  a  negotiable  promissory  note 
not  yet  due,  in  payment  of  a  precedent 
debt  not  evidenced  by  any  writing  or 
written  acknowledgment,  and  not  ac- 
companied by  any  security,  parted  with 
by  the  transferee,  he  does  not  thereby 
become  a  holder  for  value  as  against 
one  who  parted  with  the  paper  for  a 
specific  purpose  from  whicn  it  was  di- 
verted :  Coddington  v.  Bay,  20  Johns., 
687  ;  Rochester  v.  Taylor,  23  Barb.,  18  ; 
Turnsr  v.  Treadway,  53  N.  Y.,  650; 
Ckvrey  v.  WhUe,  62  N.  Y.,  138  ;  Weaver 
V.  Barden,  49  N.  Y.,286;  Lawrence  v. 


Cla/rk,  86  N.  Y.,  128 ;  Nixon t.  Palmer, 
8  N.  Y.,  400;  Bristol  v.  Sprague,  8 
Wend.,  423;  Bosa  v.  Brotherson,  10 
Wend.  85  ;  Boot  v.  French,  13  Wend., 
570 ;  Morton  v.  Rogers,  14  Wend.,  576  ; 
Beers  v.  Culver,  1  Hill,  589  ;  American 
Exch.  Bank  v.  Corliss,  46  Barb.,  19; 
Trader^  Bank  v.  Bradncr,  43  Barb., 
879  ;  CardmU  v.  Hicks,  37  Barb.,  468, 

23  How.,  281 ;  Tiffany  v.  Warren,  37 
Barb.,  671,  24  How.  Prac,  293  ;  Starin 
v:  Kelly,  36  N.  Y.,  Superior  Ct.  Rep., 
870 ;  McQuade  v.  Irwin,  39  N.  Y.  Su- 
perior Ct.  Rep.,  396  ;  Philbrick  v.  Dal- 
leU,  34  N.  Y.  Superior  Ct.  Rep.,  370, 
43  How.,  419 ;  Penfield  v.  Dunbar,  64 
Barb.,  239  ;  Blight  v.  Judson,  47  Barb., 
29  ;  Farrington  v.  Frankfort  Bank,  81 
Barb.,  183,  192,  8.  C,  iiBarb.,  654; 
Fumdss  V.  Oilchrist,  1  Sandf.,  63; 
Clark  V.  Ely,  2  Sandf.  Chy.,  166; 
Clark  V.  GaUagher,  20  How.  Prac., 
808;  White  v.  Springfield  Bank,  1 
Barb.,  26 ;  Small  v.  Smith,  1  Denio, 
688 ;  Duncan  v.  Gorsche,  8  Bosw.,  243  ; 
Cheesebrough  v.  Wright,  41  Barb.,  28 ; 
Fisher  v.  Sharp,  6  Daly,  214. 

See  McWiUiams  v.  Mason,  2  Abb. 
Prac.,  N.  S.,  211,  11  Alb.  Law  Jour., 
185  ;  ScoU  V.  Betts,  Lalor's  Sup.,  363  ; 
White  V.  Springfield  Bank,  3  Sandf., 
222,  questioned  8  Bosw.,  612;  N.  T,, 
etc.,  V.  Smith,  etc.,  4  Duer,  262,  ques- 
tioned 8  Bosw.,  612  ;  Purchase  v.  Mat- 
teson,  8  Bosw. ,  313,  questioned  8  Bosw., 
512 ;  see  also  S.  C,  2  Rob.,  71 ;  Gould 
V.  Segre,  6  Duer,  260  ;  Bank  v.  Gilli- 
land,  23  Wend.,  311;  Bromley  v. 
Walker,  51  Barb.,  203  ;  Giovanovich  v. 
Citizens,  etc.,  26  Louisiana  Ann.,  15. 

The  maker  may  maintain  a  suit  in 
equity  and  obtain  an  injunction  to  re- 
strain a  negotiation  of  the  note  :  Clark 
V.  GaUagher,  20  How.  Prac.,  308. 

In  the  following  states  it  is  held  that 
one  who  takes  negotiable  paper  before 
due,  in  payment  of  a  precedent  debt, 
though  not  evidenced  by  negotiable 
paper,  becomes  a  liolder  thereof  for 
value. 

Alabama :  Barney  v.  Earrle,  18  Alai, 
106  ;  Pond  v.  Lockwood,  8  Ala.,  669. 

Arkanaas:  Bertrand  v.  Ba/rkman, 
18  Ark.,  160 ;  see  John^son  v.  Graves, 
27  Ark.,  560  ;  Levoens  v.  Planters,  etc., 
6  Ark.,  761. 

Connecticut:  McCasky  v.  Sherman, 

24  Conn.,  605;  Brush  v.  Scribner,  XI 
Conn.,  388. 
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Delaware :  BvAh  v.  Peckard,  3  Har- 
rington, 385. 

Oeorgia:  Bond  v.  Central  Bank,  2 
Georgia,  92. 

nimois !  Manning  r,  McClure,  36  Il- 
linois, 490;  Gonkling  v.  VaU,  81  Id., 
168 ;  Foy  v.  Blackgtone,  Id.,  538  ;  Kra- 
nsrt  V.  Simon f  65  Illinois,  344  ;  Butters 
V.  HaughtDotU,  42  Illinois,  18 ;  BusseU 
v.  Hadduck,  8  Illinois,  233. 

Iowa,  it  seems :  Trustees  v.  HiU,  12 
Iowa,  462,  1  Am.  Law  Reg.,  N.  S.,  744, 
752-3  note. 

Kentucky :  May  v.  Quirnby,  3  Bush, 
96;  Alexander  v.  Springfield^  etc.,  2 
Metcalf,  534. 

Louisiana:  MaiUard  v.  AiUetyQJjti, 
Ann.,  93. 

Maine:  BramhaU  y.  Beckett,  31  Me., 
205 ;  Norton  v.  Waite,  20  Maine,  175  ; 
Holmes  v.  Smyth,  16  Maine,  177 ;  Lee 
V.  Kimball,  45  Maine,  172. 

Maryland:  Cecil  Bank  y.  Heald,  25 
Maryland,  562. 

Maasachusetta :  Blanchard  y.  /S^e- 
vens,  3  Cush.,  162;  itje«  y.  Farmer^ 
Bank,  2  Allen,  236. 

Michigan:  Othwite  y.  P<?r««r,  13 
Mich.,  533;  Bosttoick  y.  Dodge,  1 
Douglas,  413. 

See  Ingerson  y.  Starkweather,  Walk- 
er's Chy.,  346. 

BAinnesota :  Stevenson  y.  Hyland,  11 
Minn.,  198. 

Missouri:  Boatmans,  etc.,  y.  .5<72- 
Zand,  38  Missouri.  49. 

New  Hampshire :  Williams  y.  Little, 
11  N.  H.,  66. 

New  Jersey:  Annom  v.  McMicJiel, 
36  N.  J.  Law,  92;  Allaire  y.  ^(awte- 
Aom^,  21  N.  J.  Law,  665. 

North  Carolina:  Reddick  y.  Jones, 
6  Iredell  Law.  107. 

Ohio:  Carlide  v.  Wishart,  11  Ohio, 
172. 

See  Aurringe  y.  Anderson,  8  Ohio, 
526 ;  Messick  y.  Roxborough,  1  Handy, 
348. 

Pennsylvania  f  Struikers  v.  Kendall, 
41  Penn.  St.  R.,  214. 
^  Rhode  Island :  Bank  v.  Carrington, 
5  R.  I.,  515;  Cobb  y.  Doyle,  7  R.  L, 
550. 

South  Carolina :  BanJc  y.  Bank,  13 
Richardson,  291. 

Vermont :  Dixon  y.  Dixon,  31  Ver- 
mont, 450  ;  Eussell  v.  Splater,  47  Ver- 
mont, 273  ;  Quitm  y.  tiard,  ^  Verm., 
375. 


See  KUteridge  y.  Baichdder,  47 
Verm.,  64. 

Wisconsin:  Jffnoa;  y.  Clifford,  38 
Wise,  651;  iSetJ^n*  y.  CamjibeU,  13 
Wise.,  375  ;  Bangs  y.  i^'fo'w^,  25  Wise., 
544;  Fish&r  y.  O^w,  3  Chandl.,  83; 
Crqjft  y.  Buster,  9  Wise.,  503 ;  Jenkin* 
y.  Schaub,  14  Wise.,  1 ;  Aridrews  v. 
-Hor^,  17  Wise.,  297;  Cut^m  y.  i/bAr, 
18  Wise.,  615. 

See  Band  y.  WiUeie,  12  Wise..  611. 

And  by  the  federal  courts  :  Swift  y. 
Tyson,  16  Peters,  1 ;  Riley  y.  Anderson, 
2  McLean,  589. 

The  rule  is  otherwise  in 

Tenn988ee:  Ingram  y.  Vaden,  3 
Humph.,  51;  Wormley  y.  Lowrey,\ 
Humph.,  468; KingY.  DooUttle,  1  Head., 
77  ;  Rhea  y.  AUison,  3  Head.,  176  ; 
Brown  y.  Vanlier,  7  Humph.,  239  ;  It^ 
grain  y.  Garrett,  4  Humph. ,  66. 

Otherwise  if  a  note  indorsed  by  a 
third  person  is  given  up  :  NichoU  y. 
Bute,  10  Terger,  429. 

A  party  whp  takes  negotiable  paper 
before  due,  as  collateral  security  for  an 
existing  debt,  is  not  a  bona  fide  pur- 
chaser :  Manhattan  Co.  y.  Reynolds,  2 
Hill,  140  ;  Am.  Exch.  Bank  y.  C(yrVi», 
46  Barb.,  19;  Bright  v.  Jud»on,  47 
•  Barb.,  29  ;  Prentiss  y.  Ghraoee,  33  Barb., 
621 ;  Atlantic,  etc.,  y.  Franklin,  55 
N.  Y.,  235;  Coddington  v.  Bay,  20 
Johns.,  367;  Dean  y.  ffotoell,  Lalor's 
Sup.,  39 ;  Stalker  y.  McDonald,  6  HUl, 
93  ;  WhitCY.  Springfield  Bank,  1  BaA., 
25;  Bceman  y.  Lofoett,  46  Cal.,  887; 
Ocean  Bank  y.  DiU,  39  Barb..  577; 
New  York,  etc.,  y.  DeWolf,  3  Bosw., 
86  ;  see  S.  C,  5  Bosw.,  593 ;  WardeU  v. 
HoweU,  9  Wend.,  170;  Traderf^  Bank  v. 
Bradner,  43  Barb.,  393. 

See  Bernhard  y.  Brunner,  4  Bosw., 
528. 

Otherwise  to  secure  one  against  in- 
dorsements :  Williams  y.  Smith,  2  Hill, 
301. 

So  if  taken  as  collateral  to  a  loan  made 
at  the  time:  Bank  y.  Vanderherst,  32  N. 
Y, ,  553,  affirming  1  Rob. ,  21 1 ;  Moody  v. 
Andreics,  39  N.  Y.  Superior  Court  Rep. , 
302  ;  MuUer  y.  Finder,  55  N.Y.,  332. 

Or  a  loan  not  yet  due  if  the  note 
therefor  and  collaterals  be  surrendered : 
Park  Bank  y.  Watson,  42  N.  Y., 
490;  Ayrault  y.  McLaren,  32  Barb., 
805. 

See  Stevens  V»  Corn  Exchange,  3  Hun, 
147. 
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In  the  following  states  it  has  been 
held  that  one  who  takes  negotiable  pa- 
per before  due  as  collateral  security  for 
an  existing  debt,  is  a  bona  fide  pur- 
chfiser : 

Oalifomia :  Payne  v.  Bentley,  8  Cal. , 
260;  BoHns&n  v.  SmUh,  14  Cal.,  94; 
Naglee  v.  Lymany  14  Cal.,  450. 

Oonnectiout:  Bridgport  Bank  y. 
Wekh,  29  Conn.,  475. 

Georgia :  Oibsan  v.  Conner,  8  Geo.,  47. 

Illinois:  Manning  v.  MeClure,  86 
Bis.  490. 

See  £iutter  v.  Minard,  26  Ills.,  494. 

Louisiana:  Citizens*  Bank  y.  Oil- 
man, 18  La.  Ann.,  222. 

Massachusetts :  WUliams  y.  Cheney, 
8  Gray,  215 ;  Drinkhoiise  y.  Sureth,  1 
Allen,  448,  note  ;  but  see  BocTie  y. 
Ladd,  1  Allen,  486. 

Missouri:  Grant  y.  KidweU,  80 
Missouri,  455. 

In  the  following  it  is  held  he  is  not : 

Alabama :  FenouiUe  y.  HamiUon,  85 
Ala.,  819. 

Arkansas :  Bertrand  y.  Burkman,  18 
Ark.,  150.. 

Iowa :  Byan  y.  Cheio,  18  Iowa,  589 ; 
Ruddick  y.  Chew,  15  Iowa,  441 ;  Da- 
«M  y.  Strohm,  17  Iowa,  421. 

Maine:  BramhaU  y.  Beckett,  81 
Maine,  205;  Hulter  y.  Starrs,  48 
Maine,  168. 

Massachusetts;  Boehe  y.  Ladd,  1 
Allen,  486  ;  but  see  Williams  y.  Che- 
ney, 8  Gray,  215. 

New  Hampshire ;  Jenness  y.  Bean, 
10  N.  H.,  266  ;  WiUiams  y.  Little,  11  N. 
H.,  66  ;  Fletcher  y.  Chase,  16  N.  H.,  88; 
Bie^y.BaUt,  17  N.  H.,  116. 

North  Carolina :  Harris  v.  Horner, 
1  Dev.  &  Battel's  Eq.,  455. 

Pennsylvania:  Branson  v.  Silver- 
man, 77  Penn.  St.  Rep.,  94. 

Tennessee:  Vatt&rien  y.  HotceU,  5 
Sneed,  441. 

Virginia :  Prentice  v.  Zane,  2  Gratt., 
262  ;  Davis  y.  Miller,  14  Gratt.,  1. 

Wisconsin :  Bmoman  y.  Van  Kuren, 
29  Wis.,  209  ;  Jenkins  y.  Schaub,  14 
Wise,  1 ;  Cook  v.  Holms,  5  Wise., 
107  ;  Lyon  v.  Emngs,  17  Wise,  61. 

See  Band  v.  WUtsie,  12  Wise.,  611 ; 
Curtis  y.  Mohr,  18  Wise.,  616;  Kin- 
neyv.  Kruse,  28  Wise.,  183. 
*  But  if  such  a  holder  transfers  nego- 
tiable paper  to  a  bona  fide  holder  the 
latter  acquires  a  good  title  thereto  as 
such :  Merchants'  Bank  y.  Comstoek, 


55  N.Y.,  24  ;  Justh  v.  NaManal  Bank, 
56N.Y.,478. 

So  if  the  purchaser  of  stocks  or  ne- 
gotiable paper  not  due,  g^ye  his  own 
negotiable  paper  or  promise  to  pay 
therefor,  he  does  not  thereby  become  a 
bona  fide  holder :  WeaA)er  y.  Burden,  49 
N.  Y.,  286;  Stevens  y.  Corn  Exch. 
Bank,  3  Hun,  147 ;  Kitteridge  y.  Chap- 
man, 86  Iowa,  848. 

Otherwise  if  such  negotiable  paper 
haye  l)een  transferred  to  a  bona  fide 
holder :   WiUiams  y.  SmUh,  2  Hill,  801. 

See  Kitteridge  v.  Chapman,  86  Iowa, 
848. 

One  who  purchases  a  note  not  yet 
due,  knowing  it  is  being  diyerted  from 
the  purpose  for  which  it  was  made, 
cannot  recoyer  though  he  pay  the  face 
thereof  :  Hooker  y.  Mubba/rd,  97  Mass., 
175. 

A  bank  which  receiyes  paper  from 
another  bank  for  collection,  collects  it 
and  passes  it  to  the  credit  of  the  corre- 
sponding bank,  cannot  retain  the  pro- 
ceeds as  against  the  owner  of  such 
paper,  eyen  though  the  account  be- 
tween the  two  banks  be  equal  and  the 
collecting  bank  haye  subsequently  paid 
drafts  of  the  bank  so  sending  the 
paper,  and  charged  such  payment  to 
the  corresponding  bank  and  refrained 
from  drawing  for  balances :  McBride 
y.  Farmers^  Bank,  26  N.  Y.,  450 ;  Com- 
mercial Bank  v.  Marine  Bank,  1  Abb. 
Court  App.  Dec.,  405,  8  Keyes,  887,  6 
Abb.  Prac.,  N.  S.,  83,  87  How.  Prac, 
482;  Dickersan  y.  Was(m,  47  N.  Y., 
439;  Scott  y.  Ocean  Bank.  28  N.  Y., 
289,  affirming  5  Bosw.,  192;  Wa/mer 
y.  Lee,  6  N.  Y.,  144 ;  Hoffman  y.  Mil- 
ler, 9  Bosw.,  884;  Am.  Exch.  Bank 
y.  Corliss,  46  Barb.,  19. 

See,  howeyer.  Bank  y.  Bank,  1  How. 
U.  S.,  284. 

Unless  by  express  contract  or  well 
established  course  of  dealing  the  bank 
sending  the  paper  for  collection  be- 
came responsible  for  the  collection  of 
the  paper,  and  cannot  seek  reimburse- 
ment for  adyances  in  case  of  non-pay- 
ment :  Dickerson  v.  Wason,  47  N.  Y., 
439. 

One  to  whom  property  has  been  de- 
livered by  the  fraudulent  yendee  in 
payment  of  a  precedent  debt  or  in  per- 
formance of  an  executory  contract  of 
sale  made  prior  to  the  acquiring  posses- 
sion thereof,  or  of  some  evidence  of 
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'title  thereto  by  the  latter,  although  a 
consideration  was  paid  at  the  time  of 
the  contract  is  not  a  bona  fide  purchaser 
for  value  and  cannot  hold  the  property 
as  against  a  vendor  who  has  been  in- 
duct to  part  with  his  property  by  the 
fraud  of  his  vendee :  Ba/rruird  v.  Vamp- 
beU,  58  N.  Y.,  73,  overruling  Fenby  v. 
Pritchan'dt  2.Sandf.,  151,  disapproving 
Lee  V.  KimbaU,  45  Maine,  172,  and 
Butters  v.  Hcmghwovi,  42  Uls. ,  18,  and 
distinguishing  Winne  v.  McDonald^ 
89  N.  Y.,  288. 

If  a  note  be  transferred  as  security 
for  an  usifirious  or  illegal  loan  the 
transferee  does  not  become  a  banafide 
holder :  FUh  v.  DeWolf,  4  Bosw.,  573 ; 
Dean  v.  HoweiU,  Lalor's  Sup.,  89. 

See  Belmont,  etc,  v.  Hoge,  85  N.  Y.  65. 

A  parol  agreement  that  a  mortgage 
on  land,  in  terms  securing  $200  snfdl 
stand  as  security  for  a  further  advance, 
is  void  even  though  the  bond  be  altered 
and  enlarged  so  as  to  include  such 
sum :  8todda/rd  v.  Hart,  28  N.  Y.,  556. 

Though  equity  may  enforce  specific 
performance  of  an  agreement  to  sAve  a 
mortga^re  (Stoddard  v.  Burt,  28  N.  Y., 
656;  Male  v.  Omaha,  etc.,  49  N.  Y., 
627;  Thornton  v.  St.  Paul,  etc.,  45 
How.  Prac.,  416;  Cole  v.  CMe,  41  Mary- 
land,  801 ;  Irwin  v.  Hubbard,  49  Indi- 
ana, 850;  Sillers  v.  Lester,  4i3  Missis- 
sippi, 518),  it  will  not  give  an  executed 
agreement  of  the  parties  contemplating 
no  further  act  by  either  any  different 
effect  than  that  which  the  law  attrib- 
utes ;  nor  will  it  reform  the  writing  to 
make  any  dif]^erent  effect  from  that 
which  the  parties  originally  entered 


into:  Stoddard  v.  Hart,  23  N.  Y., 
556. 

But  if  thennortgage  were  sufficiently 
large  to  secure  subsequent  advances, 
and  be  made  to  secure  them,  they 
would  be  covered  thereby :  Fctssett  v. 
Smith,  23  N.  Y.,  252. 

As  to  what  amounts  to  a  parting  with 
value  at  the  time  of  the  purchase  of 
commercial  paper,  see  Stevens  v.  Corn 
Exchange  Bank,  8  Hun,  147,  48  How. 
Prac.,  351 ;  OrandaU  v.  Vick&ry,  45 
Barb..  156 ;  Tqft  v.  Chapman,  50  N. Y., 
445 ;  Belmont,  etc.,  v.  Hoge,  25  N.  Y., 
66  ;  Lawrence  v.  Clark,  86  N.  Y.,  130 ; 
Wisbster  v.  Van  Steenburgh,  46  Barb., 
211 ;  Mbdy  v.  Andrews,  39  N.  Y.  Supe- 
rior Court  Rep.,  802 ;  Farmers'  Bank 
V.  i/flwrwei?,  82N.  Y.,579. 

As  to  what  does  not,  see  OrandaU  v. 
Vickery,  46  Barb.,  156 ;  Stewna  v.  Com 
Exchange  Bank,  3  Hun,  147,  48  How. 
Prac.,  851 ;  Van  VaUcenburgh  v.  Stup- 
plebeen,  49  Barb.,  99  ;  Weaver  v.  Bur- 
den, 49  N.  Y..  286;  .fli?^*  v.  Hoyt,  8 
Bosw.,  512 ;  Farrington  v.  Frankfort 
Bank,  81  Barb.,  188  ;  JeweU  v.  Palmer, 
7  Johns.  Chy.,  65 ;  Harris  v.  Norton, 
16  Barb.,  264 ;  Palmer  v.  Williams,  24 
Mich.,  828;  T(rftY.  Chapman,  50 N.Y., 
445  ;  Pickett  v.  Barron,  29  Barb.,  505 ; 
BusseU  V.  Scudder,  42  Barb.,  81 ;  Law- 
rence V.  Clark,  86  N.  Y.,  130 ;  Webster 
V.  Van  Steenlmrgh,  46  Barb.,  211; 
Snow  V.  Fourth  Nat.  Bank,  etc. ,  7  Rob. . 
480 ;  Kitteridge  v.  Chapman,  86  Iowa, 
848 ;  Justh  v.  Nat.,  etc.,  56  N.  Y.,  478 ; 
MvUw  V.  Pondivr,  55  N.  Y..  325 ;  X«« 
V.  &w^,  1  Denio,  565 ;  Wood  v.  Huni, 
38  Barb.,  802. 
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*The  Guardians  op  Halifax  Union  v.  Wheel-    [183 

WRIGHT. 

IWamrer  to  Guardiatu — Banker  and  Customer — 16  cfc  16  Vict  e,  69,  «,  19 — Forged 
Indorsement — Negligence  in  drawing  Checks. 

The  defendant,  the  salaried  manager  of  a  bank,  was  appointed  treasurer  to  gnardi- 
ans  of  the  poor  under  the  Poor  Law  Consolidated  Order.  A  treasurer's  account  be- 
tween him  and  the  guardians  was  duly  kept  according  to  the  Poor  Law  Orders ; 
moneys  were  from  time  to  time  paid  into  the  bank  of  which  he  was  manager  to  the 
account  of  the  euardians,  and  orders  signed  by  the  guardians  in  conformity  with  the 
orders  were  cashed  like  checks  payable  to  order.  The  defendant  received  no  salary 
or  remuneration,  and  the  goardians  received  interest  on  their  balance  when  it  ex- 
ceeded £3,000. 

A  person  in  the  service  of  the  clerk  to  the  cpiardians,  who  was  employed  to  fiU  up 
the  orders  for  signature  by  them,  drew  a  nnnmer  of  orders  in  such  a  way  that  the 
amounts  for  which  they  were  drawn  could  be  increased  by  the  insertion  of  words  and 
figures  in  the  blank  spaces ;  and  after  signature  of  the  orders  he  increased  the  amounts 
accordingly.  He  also  forged  indorsements  to  orders  so  increased  in  amount,  and  to 
others  not  so  increased,  and  obtained  payment  of  them  at  the  bank. 

On  a  case  stated  by  an  arbitrator  in  an  action  brought  by  the  guardians  against 
the  defendant  for  the  amount  of  the  orders  so  paid,  it  was  found  as  a  fact  tlmt  the 
payment  by  the  treasurer's  clerks  of  the  excess  was  due  solely  to  the  fact  that  they 
were  misled  by  want  of  proper  caution  on  the  part  of  the  plaintifis  and  their  clerk 
in  signing  the  orders  fraudulently  prepared  for  their  signature : 

Heldy  hrst,  that  the  negligent  drawing  of  the  orders  disentitled  the  plaintiffs  to 
complain  of  the  payment  of  the  excess ; 

Secondly,  that  as  to  the  payment  on  forged  indorsements  the  account  at  the  bank 
was  in  efi^t  the  plaintiffs'  accoiAit;  that  the  bank  was  protected  by  16  A  17  Vict. 
c.  69,  s.  19 ;  and  that  as  by  the  act  and  direction  of  the  plaintiffs  the  only  receipt 
of  moneys  on  their  bclialf  was  a  receipt  by  the  bank,  the  defendant  was  not  chargea- 

.     12  Eng.  Kep.  78 
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ble  in  any  other  way  than  as  the  bank  was  chargeable ;  and  further,  that  if  the 
account  at  the  bank  were  regarded  as  the  defendant's  account,  still  being  so  kept  by 
the  order  of  the  plaintiffs,  they  could  not  make  any  claim  against  him  which  he 
could  not  enforce  against  the  bajok. 

Special  case  stated  by  an  arbitrator. 

The  defendant  was  the  treasurer  to  the  plaintiflfs,  appointed 
184]  *under  the  Poor  Law  Consolidated  Order  of  the  24th 
of  July,  1847  C).' 

The  defendant  was  the  salaried  manager  of  the  Halifax 
Commercial  Banking  Company,  Limited,  and  was  appointed 
treasurer  because  it  was  considered  desirable  by  tne  guar- 
dians that  the  treasurer  should  be  a  bank  manager.  No 
express  remuneration  or  salary  was  assigned  to  him  as  treas- 
urer, nor  did  he  receive  any  profit  from  the  use  of  the  money 
left  in  his  hands  ("). 

When  the  defendant  was  first  appointed  treasurer  the 
plaintiffs'  accounts  were  kept  in  a  common  pass-book  headed 
"Guardians  of  Halifax  Poor  Law  Union  in  account  with  the 
Halifax  Commercial  Banking  Company,  Limited."  The  ac- 
count was  afterwards  kept  in  a  treasurer's  book,  according 
to  the  form  prescribed  by  the  Poor  Law  Orders  (*),  but  no 
change  was  made  in  the  bank  ledger. 

The  sums  deposited  by  the  plaintiffs  were  dealt  with  by 
the  bank  in  every  respect  in  the  same  manner  as  funds  de- 

(»)  By  Arts.  153,  154,  the  guardians 
are  to  appoint  a  treasurer,  who  is  to 
perform  the  duties  imposed  on  him  by 
the  orders. 


By  Art.  203,  the  duties  of  the  treas- 
urer are  (inter  alia)  *'  1.  To  receive  all 
moneys  tendered  to  be  paid  to  the 
guardians,  and  to  place  the  same  to 
their  credit ;  2.  To  pay  out  of  any 
moneys  for  the  time  being  in  bis 
hands  belonging  to  the  guardians  all 
orders  for  money  which  snail  be  drawn 
upon  liim  in  conformity  with  Art.  84, 
when  the  same  shall  be  presented  at 
the  house  or  usual  place  of  business  of 
the  treasurer,  and  within  the  usual 
hours  of  business ;  3.  To  keep  an  ac- 
count, under  the  proper  dates,  of  all 
moneys  received  and  paid  by  him  as 
such  treasurer,  to  balance  the  same  at 
Lady  Day  and  Michaelmas  in  every 
year,  and  to  render  an  account  of  such 
moneys  to  the  guardians  when  re- 
quired by  them  to  do  so."  By  Art. 
204  the  regulations  of  Art.  203  are  not 
to  be  applicable  to  cases  in  which  the 
Governor  and  Company  of  the  Bank  of 
England  may  act  as  treasurer  of  the 
union  or  bankers  to  tlie  guardians. 


By  Art.  84,  **  the  guardians  shall  pay 
eve^  sum  greater  than  £5  by  an  or- 
der, which  shall  be  drawn  upon  the 
treasurer  of  the  union,  and  shall  be 
signed  by  the  presiding  cliairman  and 
two  other  guardians  at  a  meeting, 
and  shall  be  countersigned  by  the 
clerk ;"  the  form  of  the  order  is  fixed 
by  Art.  1  of  the  General  Order  of  April, 
1857. 

By  the  General  Order  for  Accounts 
(14th  of  January,  1867),  Art.  18,  "The 
treasurer  shall  keep  punctually  and 
accurately  a  book  according  to  the  form 
set  forth  in  sched.  D.,  hereunto  an- 
nexed,  in  which  shall  be  entered  an 
account  of  all  moneys  received  and  paid 
by  him  on  account  of  the  guardians/' 
which  he  is  to  balance  quarterly,  and 
lay  before  the  guardians  once  a  month. 

(»)  By  Art.  174  of  the  Consolidated 
Order,  1847,  "If  no  remuneration  or 
salary  be  expressly  assigned  to  the 
treasurer,  the  profit  arising  from  the 
use  of  money  from  time  to  time  left  in 
his  hands  shall  be  deemed  to  be  the 
payment  of  his  services." 
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Sosited  with  them  *by  other  customers.  It  was  un-  [185 
erstood  that  when  the  balance  to  the  credit  of  the  guardians 
exceeded  £3,000  interest  in  respect  of  it  should  be  allowed 
by  the  bank ;  and  during  the  period  when  the  transactions 
in  question  took  place  the  guardians  were  on  several  occa- 
sions credited  with  sums  of  money  as  interest,  which  were 
entered  in  the  treasurer's  book  as  payments  to  their  credit 
by  the  bank. 

The  course  of  business  between  the  plaintiffs  and  the  de- 
fendant was,  that  sums  of  money  were  from  time  to  time 
Eaid  to  the  account  of  the  plaintiffs  across  the  counter  to  the 
ank  clerks,  and  the  orders  signed  on  behalf  of  the  plaintiffs 
were  cashed  like  checks  payable  to  order. 

The  orders  were  drawn  upon  the  defendant,  and  were  simed 
and  countersigned  in  conformity  with  Art.  84  of  the  Poor 
Law  Orders  ('),  and  were  upon  forms,  the  material  parts  of 
which  were  as  follows:  "ray  to  ,  or  order,  the  sum 

of  pounds,  shillings,  and  pence,  and  charge 

the  same  to  the  account  of  the  said  guardians,"  with  a  place 
for  the  figures  in  the  left-hand  comer,  as  in  an  ordinary 
check. 

Barstow,  the  clerk  to  the  plaintiffs,  had  in  his  employ- 
ment a  clerk  named  Laidler,  whose  duty  it  was  to  fill  up 
the  orders.  Laidler  drew  a  large  number  of  orders  in  such  a 
way,  that  after  they  had  been  duly  signed  and  countersigned, 
the  amounts  could  be  increased ;  and  he  did  accordingly  in- 
crease the  amounts,  sometimes  by  adding  the  syllable  ''teen" 
after  the  written  number  of  pounds,  and  sometimes  by  in- 
serting the  words  "twenty,"  ''thirty,"  &c.,  before  the  writ- 
ten number,  and  by  altering  in  a  corresponding  way  the 
figures  denoting  the  amounts.  Orders  so  increased,  but  in 
all  other  respects  genuine,  were  presented  and  paid  at  the 
bank  in  the  ordinary  way ;  and  it  was  found  as  a  fact  by  the 
arbitrator,  that  the  payment  by  the  treasurer's  clerks  of  the 
excess  was  due  solely  to  the  fact  that  they  were  misled  by 
want  of  proper  caution  on  the  part  of  the  guardians  and 
their  clerk  in  signing  the  orders  fraudulently  prepared  by 
Laidler  for  their  signature. 

It  did  not  appear  how  the  indorsements  were  obtained  in 
these  cases,  but  it  was  stated  as  probable  that  the  amounts 
were  increased  after  the  indorsement  of  the  orders. 

*In  other  cases,  however,  Laidler  forged  the  indorse-  [186 
ments  to  orders  not  so  altered,  and  obtained  payment  of  them 
to  the  amount  of  £287  9.9.  5d. 
In  other  cases,  again,  he  both  forged  the  indorsements  and 

(»)  See  ante^  p.  184,  n.  (1> 
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also  increased  the  amounts,  and  obtained  payments  to  the 
amount  of  £273  12^.  4d.,  being  £191  in  excess  of  the  amount 
for  which  the  orders  were  drawn;  being  enabled  in  every 
case  to  make  the  fraudulent  increase  by  a  want  of  caution 
on  the  part  of  the  guardians  as  above  described. 

The  guardians  brought  an  action  against  Barstow  for  neg- 
ligence, and  in  their  particulars  claimed  £3,681  17*.  5a., 
which  included  all  the  orders  contained  in  the  particulars  in 
the  present  action ;  and  that  action  was  compromised  by  an 
agreement,  by  which  proceedings  were  to  be  stayed  "on  pay- 
ment to  the  plaintiflfs  of  the  sum  of  £2,320  4*.  6a.,  the  amount 
of  certain  of  the  orders  or  checks  enumerated  in  the  partic- 
ulars of  the  plaintiffs'  demand,"  to  be  paid  by  instalments 
as  therein  mentioned,  *'this  sum  to  be  accepted  in  full  dis- 
charge of  all  claims,  demands,  and  liabilities  in  this  action, 
or  otherwise  against  the  defendant  as  clerk  to  the  *' board  ;" 
the  plaintiffs  engaging  to  assist  Barstow  in  any  proceedings  to 
recover  any  money  from  Laidler,  or  his  estate,  or  in  prose- 
cuting him,  on  being  indemnified  by  Barstow. 

In  their  particulars  in  the  present  action  the  plaintiffs  gave 
credit  to  the  defendant  for  £1,302,  being  the  amount  of  thirty- 
five  orders  which  had  been  made  payable  to  Barstow,  con- 
sidering that  they  were  morally,  though  not  legally,  barred 
of  their  claim  against  the  defendant  in  respect  of  these  orders 
by  their  compromise  with  Barstow ;  and  they  claimed  against 
the  defendant  the  balance  of  £2,379  9*.  5d.  in  respect  of 
orders,  some  of  which  had  been  increased,  some  inaorsed, 
and  some  both  increased  and  indorsed  by  Laidler,  as  above 
stated. 

The  questions  for  the  opinion  of  the  court  were :  (1).  Did 
the  settlement  with  Barstow  prevent  the  plaintiffs  from  re- 
covering against  the  defendant  in  this  action  ?  If  not  (2).  Were 
the  plaintiffs  entitled  to  recover  from  the  defendant  any  and 
which  of  the  sums  of  £287  9^.  5d.  (the  amount  of  the  unal- 
tered checks  with  forged  indorsements),  £273  12^.  4d,  (the 
amount  of  the  orders  with  the  amounts  increased  and  the 
187]  indorsements  forged),  or  *£82  12s.  Ad.  (the  original 
amount  of  the  last-mentioned  orders),  or  £191  (the  amount 
of  the  increase  in  the  same  orders)  % 

Jan.  20,  21.  Fields  Q.C.  {Giobons  with  him),  for  the 
plaintiffs :  First,  as  to  the  defence  of  the  whole  action,  the 
settlement  with  Barstow  is  no  answer.  The  duties  of  Bar- 
stow and  the  defendant  were  entirely  distinct  and  indepen- 
dent, and  there  is  nothing  resembling  a  joint  tort.  There- 
fore the  rule  laid  down  in  Brinsmead  v.  Harrison  (*)  has  no 

(')  Law  Rq).,  7  C.  P.,  547. 
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application.  Secondljr,  as  to  both  the  sums  of  £287  9*.  6d. 
and  £273  125.  4d,^  paid  on  forged  indorsements,  the  defen- 
dant is  not  within  the  protection  of  16  &  17  Vict.  c.  69,  s.  19  (*), 
which  is  an  enactment  in  favor  of  bankers  only :  Ogdeu 
V.  Benas  (").  The  plaintiffs  are  persons  acting  under  limited 
statutory  powers,  and  with  a  statutory  duty  to  appoint  a 
treasurer.  Their  relation  to  the  defendant  is  determined  by 
the  Poor  Law  Orders,  which  show  it  to  be  rather  that  of 
master  and  servant,  or  principal  and  agent,  than  that  of 
banker  and  customer.  The  intention  of  tne  orders  seems  to 
be  that  the  guardians  shall  not  have  a  banking  account 
themselves,  but  that  some  one  person,  to  be  named  and  ap- 
pointed by  them,  shall  be  personally  answerable  to  them  for 
all  moneys  received  by  them  or  on  their  account.  And,  in 
fact,  the  plaintiffs  had  no  banking  account;  they  had  no 

C8-book,  but  their  accounts  were  kept  in  the  treasurer's 
k  as  provided  by  the  orders  (").  The  onlhr  banking  ac- 
count was  the  defendant's,  and  the  plaintiffs'  orders  were 
not  on  the  bank  to  pay,  but  on  the  defendant  at  the  bank  to 
pay;  he  might  have  kept  his  account  at  any  bank.  The 
mode  in  which,  the  bank  tept  the  account  in  their  own  ledger 
cannot  affect  the  plaintiffs.  Thirdly,  assuming  that  the 
defendant  is  protected  by  16  &  17  Vict.  c.  69,  s.  19,  yet  as  to 
the  sum  of  £191,  the  amount  by  which  some  of  the  orders 

{)aid  on  *forged  indorsements  were  increased,  the  de-  [188 
endant  cannot  discharge  himself.  He  can  only  discharge 
himself  by  showing  that  he  has  paid  moneys  by  the  author- 
ity of  the  plaintiffs.  This  is  clearly  laid  down  in  ScJioley  v. 
Bamsbottom  (*)  and  Hall  v.  Fuller  {^).  The  defendant  relies 
upcn  Young  v.  Orote(^\  but  the  grounds  of  decision  in  that 
ca«e  are  uncertain,  and  the  present  case  is  not  within  it. 
Parke,  B.,  in  Boberts  v.  Tucker  (^\  puts  it  on  the  ground  of 
the  plaintiff  having,  "by  signing  a  blank  check,  given  au- 
thority to  any  person  in  whose  Iiands  it  was  to  fil  1  up  the 
check  in  whatever  way  the  blank  permitted."  Blackburn, 
J.,  in  Sfboan  v.  North  British  Australasian  Co.  (•),  puts  it 

(*)  16  <k  lY  Vict.  c.  69,  s.   19 :  "  Any  the  person  to  whom  the  draft  or  order 

draft  or  order  drawn  upon  a  banker  for/  was  or  is  made  payable,  either  *by  the 

a  sum  of  money  payable  to  order  or  de-  drawer  or  any  indorsee  thereof." 

mand,  which  shall,  when   presented  for  (')  Law  Rep.,  9  C.  P.,  618. 

payment,  purport  to  be  indorsed  by  the  (*)  See  ante,  p.  184,  n.  (1). 

person  to  whom  the  same  aliall  be  drawn  (-*)  2  Camp.,  485. 

payable,  shall  be  a  sufficient  authority  to  (*)  6  B.  A  C.,  760. 

the  banker   to   pay  the  amount  of  such  (*)  4  Bing.,  263. 

draft  or  order  to  the  bearer  thereof;  and  (')  16  Q.  B,,  660,  at  p.  680;  20  L.  J. 

it  shall  not  be  incumbent  on  the  banker  (Q.B. ),  270. 

to  prove  that  such  indorsement,  or  any  (*)  2  H.  <fe  C,  176,  at  p.  183:  32  L.  J. 

subsequent   indorsement,   was  made   by  (Ex.),  273. 
and  under  the  direction  or  authority  of 
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on  the  ground  that  "a  person  putting  in  circulation  a  bill 
of  exchange,  does,  by  tne  law  merchant,  owe  a  duty  to  all 
parties  to  the  bill  to  take  reasonable  precautions  against  the 
possibility  of  fraudulent  alterations  in  it ; "  and  in  the  same. 
caseC)  Cockburn,  C.J.,  treats  it  as  founded  on  the  principle 
of  avoiding  circuity  of  action.  In  Evans^  Trustees  v.  Bank 
of  Ireland  {^)  Parke,  B.,  in  delivering  the  opinions  of  the 
judges,  and  Lord  Cranworth,  put  it  on  the  ground  of  estop- 

?el.  In  a  manuscript  note  appended  to  tne  latter  case(*) 
oUock,  C.B.,  says:  ** Whatever  doubt  may  seem  to  be 
thrown  upon  the  case  of  Young  v.  Grotei^)  and  Coles  v. 
Bank  of  England  (*),  as  to  the  result  in  each  case,  no  doubt 
whatever  is  thrown  upon  the  principles  on  which  those  cases 
were  avowedly  decided.  This  case  is  an  authority  for  the 
correctness  of  those  principles,  though  it  professes  to  doubt 
the  propriety  of  their  application."  But,  in  fact,  the  diflB- 
culty  is  to  know  what  principle  is  affirmed  by  Young  v. 
Orote {).  The  most  probable  ground  is  estoppel  by  negli- 
gence; but  Evans^  Trustees  v.  Bank  of  Ir eland (^)  and 
Swan  v.  North  British  Australasian  Co.  (•)  are  authorities 
that  such  an  estoppel  can  only  arise  from  some  act  inducing 
or  inviting  fraud;  mere  want  of  caution  is  not  enough,  for 
189]  ^o  man  is  called  on  to  anticipate  the  commission  *of  a 
fraudulent  act  so  as  to  be  bound  by  not  excluding  its  possi- 
bility. No  such  act  of  negligence  is  established  against  the 
})laintiflPs  here ;  it  is  only  found  that  the  defendant  was  rais- 
ed by  their  "  want  of  caution,"  and  that  finding  must  be  in- 
terpreted, and  its  effect  determined,  by  the  facts  of  the  case. 
Wills^  Q.C.  {Mellor  with  him,)  for  the  defendant:  First, 
as  to  the  increased  amounts,  the  case  of  Young  v.  Orote^i^) 
lias  never  been  overruled,  although  the  precise  principle  on 
which  it  was  decided  has  been  made  matter  of  question. 
No  doubt  is  thrown  upon  it  in  Evans*  Trustees  v.  Bank  of 
Ireland  ('),  and  its  authority  is  expressly  recognized  in  Ex 
parte  Swan{*)  and  in  Orr  v.  Union  Bank  of  Scotland  {*)y 
where  Lord  Cranworth  says :  *'  The  principle  is  a  sound  one, 
that  where  the  customer's  neglect  of  due  caution  has  caused 
his  bankers  to  make  a  payment  on  a  forged  order,  he  shall 
not  set  up  against  them  the  invalidity  of  a  document  which 
he  has  induced  them  to  act  on  as  genuine."     To  use  the 

(»)  2  H.  A  C,  at" p.  190 ;  82  L.  J.  (Ex.),  («)  2  H.  A  C.  175,  at  p.  183 ;  82  L.  J. 

273.  (Ex.),  273. 

(«)  6  H.  L.  C,  889,  at  pp.  410,  413.  (')  6  H.  L.  C,  889. 

(»)  In  the  exchequer  copy  of  6  H.  L.  («)  7  C.  B.  (N.8.),  400,  at  p.  446;  80  L. 

Cat  p.  416.  J.  (C,P.),  113. 

(*)  4  Bing.,  253.  (»)  1  Macq.  613,  at  p.  622. 

(*)  10  A.'  A  E.,  437. 
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language  of  Lord  Cranworth  in  the  same  case,  the  question 
is,  whether  the  payment  is  not  a  payment  which  the  defen- 
dant is  ^'entitled  to  consider  as  valid  between  him  and  the 
plaintiff;"  and  that  depends  on  whether  the  bank  clerks 
were  not  induced  to  pay  this  money  through  the  plaintiffs', 
negligence.  On  this  point  the  case  is  express,  that  the  pay- 
naent  was  due  solely  to  the  clerks  being  misled  by  the  plain- 
tiffs' want  of  proper  caution,  which  excludes  any  negligence 
on  their  own  part,  or  on  the  part  of  the  defendant.  All  the 
conditions,  therefore,  required  by  Blackburn,  J.,  in  Swan 
V.  North  British  Austratasian  Co,  (*)  are  present ;  the  neg- 
ligence was  in  the  transaction,  it  was  neglect  of  a  duty  ow- 
ing to  the  defendant,  and  it  was  the  direct  and  proximate, 
and  the  sole  cause  of  the  excessive  payment,  if,  then,  the 
negligence  of  the  plaintiffs  has  induced  the  bank  to  part 
with  money  on  their  account,  apparently  with  their  author- 
ity, and  upon  an  instrument  in  which  tlie  genuine  part  was 
in  the  same  hand  with,  and  undistinguisbable  from,  the 
fraudulent  addition,  then,  to  avoid  circuity  of  action,  as 
was  put  by  Cockburn,  C.  J.,  in  the  last-mentioned  case,  they 
cannot  recover  from  the  defendant  a  sum  which  on  those 
grounds  they  *  would  be  liable  to  repay.  Secondly,  [190 
as  to  the  forged  indorsements,  the  defendant  is  protected 
by  16  &  17  Vict.  c.  59,  s.  19,  which  was  meant  to  include  all 
persons  acting  as  bankers.  This  appears  from  the  earlier 
act  of  65  Geo.  3,  c.  184,  the  schedule  to  which  exempted 
from  duty  "  all  drafts  or  orders  for  the  payment  of  any  sum 
of  money  to  the  bearer  on  demand,  and  drawn  upon  any 
banker  or  bankers,  or  any  person  or  persons  acting  as  a 
banker."  That  act  was  repealed  by  16  &  17  Vict.  c.  59, 
and  the  exemption  in  the  schedule  is  of  ''all  drafts  or  or- 
ders for  the  payment  of  money  to  the  bearer  on  demand, 
drawn  upon  any  banker  or  bankers,  now  by  law  exempt 
from  stamp  duty."  The  exemption  is  meant  to  be  as  wide 
as  that  under  55  Geo.  3,  c.  184,  although  the  words  "  or  any 
person  or  j)ersons  acting  as  a  banker"  are  omitted;  and 
that  this  is  so  is  confirmed  by  the  subsequent  act  of  17  & 
18  Vict.  c.  53,  s.  7,  which,  in  reciting  the  exemption,  restores 
the  omitted  words.  It  may  be  concluded,  therefore,  that  the 
intention  was  equally, extensive  in  s.  19,  and  the  words  are 
sufficiently  general  to  allow  of  a  construction  which  will 
give  that  intention  effect.  Further,  this  account  was  in 
effect  the  plaintiffs'  account  with  the  bank,  kept  at  the  bank 
by  their  direction  and  on  which  they,  and  not  the  defendant, 
received  in  trust.     They  cannot  therefore  claim  against  the 

(?)  2  H.  A  C,  at  p.  182 ;  82  L.  J.  (Ex ),  273. 
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defendant  what  he  could  not  claim  against  the  bank. 
Thirdly,  assuming  the  defendant  to  be  otherwise  liable,  the 
settlement  with  Barstow  is  an  answer.  Without  Barstow's 
negligence  the  act  complained  of,  that  is  the  unauthorized 
payment,  would  not  have  been  done.  It  is  a  joint  act  of 
negligence,  and  the-  principle  of  Brvnsmedd  v.  Harrison  (*) 
applies. 

(jhibhoThs^  in  reply,  referred  to  Reg.  v.  Braintree  Union  (*) 
andPo^v.  CleggO. 

Cfur.  adv.  tmU. 

May  8.  The  judgment  of  the  court  (Cleasby,  Pollock  (*), 
and  Amphlett,  BB. )  was  delivered  by 

Cleasby,  B.  :  In  this  case,  which  was  argued  before  my 
191]  Brothers  *Pollock  and  Amphlett  and  myself,  the 
question  is  whether  the  defendant,  who  was  the  treasurer 
of  the  plaintiffs,  is  liable  to  them  for  moneys  received  and 
not  accounted  for.  The  facts  appear  upon  the  special  case, 
and  it  is  unnecessary  to  recapitulate  them. 

The  question  arises  uj)on  two  items ;  that  is,  as  was  agreed 
by  the  learned  counsel,  it  is  reduced  to  two  items.  The  two 
items  are :  First,  £273  12^.  4rf.  (composed  of  two  amounts, 
£191  and  £82  12^.  4A) ;  second,  £287  9^.  M. 

The  (justion  upon  the  first  item  is,  whether  the  defendant 
can  claim  the  credit  of  pavments  made  by  him  upon  orders 
which  had  been  signed  oy  the  plaintiflfs,  but  had  become 
forgeries  by  the  amounts  being  increased.  Under  ordinary 
circumstances  he  could  not  claim  the  benefit  of  those  pav- 
ments ;  but  it  was  said  the  forgeries  were  attributable  to  the 
negligent  and  improper  manner  in  which  the  drafts  were 
drawn.  The  alleged  negligence  was  by  leaving  blanks  in 
the  drafts  which  admitted  of  the  insertion  of  increased 
amounts  by  the  person  who  wrote  them,  and  who  committed 
the  forgeries.  Since  they  were  signed  bv  or  on  behalf  of  the 
plaintiffs  in  the  improper  form  in  which  they  had  been 
drawn,  the  case  is  the  same  as  if  they  had  been  drawn  in 
their  improper  form,  and  the  plaintins  cannot,  we  think, 
avail  themselves  of  the  fact  that  the  drafts  were  not  drawn 
by  themselves,  but  by  some  person  in  the  office  of  their  clerk. 

We  have  upon  the  conse<juences  of  the  negligent  drawing 
of  the  plaintiffs  the  following  statement:  "The  orders  thus 
fraudulently  increased  in  ampunt,  but  genuine  in  all  other 
respects,  were  presented  and  paid  at  the  bank  in  the  ordi- 
nary way,  and  I  find  that  the  payment  by  the  treasurer's 

(')  Law  Rep.,  7  C.  P.,  647.  (*)  Pollock,  B..  doubted  as  to  the  second 

(')  1  Q.  B.,  180.  item,  bat  as  the  question  depended  on  in- 

(*)  16  M.  <fe  W.,  321,  ference  from  facts,  did  not  dissent. 
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clerks  of  the  excess  in  these  instances  was  due  solely  to  the 
fact  that  they  were  misled  by  want  oJ  proper  caution  on  the 
part  of  the  guardians  and  their  clerk,  in  signing  the  orders 
fraudulently  prepared  by  Laidler  for  their  signature."  The 
question,  therefore,  which  arises  upon  this  item  is,  whether 
tne  negligent  drawing  of  the  drafts  disentitles  them  to  cdm- 

Elain  of  the  cashing  those  drafts.  Upon  this  question  we 
ad  before  us  the  principal  case  of  xounq  v.  Grote (*),  fol- 
lowed bv  several  other  cases,  among,  others  Moharts  v. 
J^ArerQ,  and  Swan  *v.  North  British  Australasian  [192 
Co.  (•)  We  think  the  position  taken  by  the  defendant  is 
made  ^ood  by  those  authorities.  It  is  true  that  there  is 
some  difference  of  opinion  as  to  the  proper  legal  ground  for 
the  conclusion,  and  perhaps  some  difficulty  in  determining 
which  is  the  soundest.  It  is  p\|t  on  the  ground  of  the  negli- 
gence itself  disentitling  the  party  guilty  of  it  in  the  first  cited 
case,  where  the  fault  is  said  to  be  all  on  one  side,  and  where 
the  conclusion  is  justified  in  the  judgment  of  Best,  C.  J.,  by 
an  apposite  quotation  from  Pothier.  In  the  case  of  Roharis 
V.  Tucker ^\  upon  error  from  the  Queen's  Bench,  Baron 
Parke,  in  no  way  impeaching  the  judgment  in  Young  v. 
Grote^  considered  that  it  was  founded  on  this,  that  the  per- 
son who  negligently  drew  the  check  '*as  it  were  gave  au- 
thority to  the  party  to  fill  up  the  check  in  the  way  it  was 
filled  up." 

In  the  last  cited  case  {Swany.  North  British  Australasian 
Co.  (•))  the  present  Lord  Chief  Justice  of  the  Queen's  Bench 
preferred  putting  the  conclusion  upon  the  ground  of  avoid- 
ing circuity  of  action,  which  is  certainly  the  most  exact 
ground,  and  agrees  with  what  is  said  by  Pothier  in  the  pas- 
sage referred  to.  But  these  various  reasons  for  the  conclu- 
sion only  show  how  incontestable  the  conclusion  itself  is ; 
and  it  is  perhaps  only  an  application  of  one  of  those  general 
principles  which  do  not  belong  to  the  municipal  law  of  any 
particular  county,  but  which  we  cannot  help  giving  effect  to 
m  the  administration  of  justice,  viz.,  that  a  man  cannot  take 
advantage  of  his  own  wrong,  a  man  cannot  complain  of  the 
consequence  of  his  own  default,  against  a  person  who  was 
misled  by  that  default  without  any  fault  of  his  own.  So 
far,  therefore,  as  regards  this  item  of  £273  12^.  4d?.,  we  think 
the  plaintiffs  cannot  recover. 

As  to  the  other  item  of  £287  9*.  6dZ.,  the  question  raised  is 
one  of  some  difficulty,  and  we  thought  proper  to  take  time 
to  consider  of  it.     This  item  may  be  taken  to  be  the  amount 

(»)  4  Bing.,  253.  (»)  2  H.  A  C,  176 ;  32  L.  J.  (Ex.),  273. 

o  16  q.  b.,  660 ;  20  l.  j.  (q.b.),  270.      (•>)  16  q.  b.,  660;  20  l.  j.  (q.b.).  270. 
12  Eng.  Rep.  79. 
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of  orders  which  were  paid  upon  forged  indorsements,  and 
the  negligent  drawing  of  orders  does  not  apply  to  it  at  all. , 

The  question  raised  is,  whether,  under  the  circumstances 
193]  of  the  *case,  the  defendant  can  claim  the  protection 
given  to  bankers  by  the  statute  16  &  17  Vict.  c.  59,  s.  19. 
Previous  to  that  statute,  if  a  banker  paid  a  check,  with  a 
forged  indorsement  upon  it  he  could  not  charge  it  against 
his  customer ;  but  the  effect  of  that  statute  was  to  enable 
him  to  do  so. 

Two  arguments  were  addressed  to  us  upon  this  part  of  the 
case.  First,  it  was  said  that,  taking  that  statute  together 
with  several  other  statutes  on  the  same  subject,  the  word 
''bankers"  was  not  to  be  restricted  to  persons  regularly  en- 
gaged in  the  business  of  banking,  but  that  any  person  who 
receives  the  money  of  another  into  his  charge,  and,  accord- 
ing to  the  course  of  business*  between  them,  pays  it  out  by 
having  drafts  drawn  upon  him  payable  to  order,  ought  to 
be  considered  a  banker  within  that  enactment.  We  cannot 
accede  to  that  argument.  We  think  the  Legislature  had  ref- 
erence to  a  particular  class,  viz.,  persons  carrying  on  the 
business  of  bankers,  and  conferred  upon  them  a  great  privi- 
lege. Such  a  privilege  can  only  be  claimed  by  the  clearest 
language.  A  confidence  might  be  well  placed  in  the  integ- 
rity and  character  of  some  persons,  which  would  not  belong 
to  any  person  intrusted  with  money. 

The  other  ground  taken  deserves  more  consideration.  It 
was  contended  that  all  the  facts  of  the  case  taken  together 
showed  that  the  account  of  the  guardians  ought  to  be  re- 
garded as  a  banker's  account  kept  by  them  with  the  Halifax 
Bank.  The  manner  in  which  the  orders  were  drawn,  not 
being  drawn  upon  the  bank,  but  the  treasurer,  who  was 
manager  of  the  bank,  was  relied  upon,  and  no  doubt  with 
some  reason,  to  show  that  there  was  not  a  banking  account 
between  the  guardians  and  the  bank.  And  if  there  was 
no  other  evidence  on  this  part  of  the  case,  it  would  be 
conclusive. 

But  it  appears  that  the  course  of  business  was  for  money 
to  be  paid  to  the  credit  of  the  plaintiffs  across  the  counter. 
It  further  appears  that  for  some  time  the  plaintiffs'  account 
was  kept  in  a  pass-book  in  the  usual  manner,  and  that  after- 
wards it  was  kept  in  a  treasurer's  book  in  the  prescribed 
form.  It  seems  clear  that,  until  the  change,  the  bankers 
were  the  bankers  of  the  plaintiffs ;  and,  though  the  state- 
ment is  not  so  full  as  it  might  have  been,  the  change 
was  not  for  the  purpose  of  altering  the  relation  between 
194]  *the  plaintiffs  and  the  bank,  but  to  comply  with  the 


Vol.  X.]  EASTER  TERM,  XXXVIII  VICT.  627 

Halifax  Union  v.  Wheelwright."  1876 

rules  as  regards  the  treasurer.  And  this  conclusion  is  fully 
warranted  by  the  statement,  from  which  it  appears  that  un- 
questionably in  point  of  fact  the  guardians  nad  for  their 
own  benefit  an  account  of  some  sort  with  the  bank,  and  the 
money  was  b;^  consent  of  both  parties  regarded  as  theirs, 
and  tue  plaintiffs  received  considerable  sums  of  money  from 
the  bank  as  interest  for  their  money.  It  was,  therefore,  a 
banker's  account. 

But  it  was  forcibly  aigued  that,  according  to  the  poor-law 
regulations,  this  could  not  be.  The  guardians  are  to  pay  to 
the  treasurer,  and  the  treasurer  ought  to  have  had  his 
own  account  with  the  bankers.  The  answer  to  this  seems 
to  be  that  the  guardians  chose  to  make  use  of  a  manager 
as  treasurer,  and  in  that  way  have  the  benefit  of  an  ac- 
count with  the  bank.  We  must,  upon  the  question  before 
us,  deal  with  the  facts  as  they  are,  not  as  they  ought  to 
have  been. 

It  follows  that  the  plaintiffs  having  chosen  to  keep  and 
have  the  benefit  of  a  banker's  account,  must  take  it  with  its 
incidents,  and  one  of  those  is,  that  the  payment  of  a  genuine 
check  with  a  forged  indorsement  is  a  discnarge. 

It  may  be  said  that,  though  the  bankers  are  discharged  as 
against  the  plaintiffs,  still  the  treasurer  is  not  discharged, 
because  he  nas  bound  himself  to  account  for  what  he  re- 
ceives. But  the  proper  answer  to  this  seems  to  he,  that 
there  was,  in  consequence  of  the  manner  in  which  the  plain- 
tiffs, who  were  the  masters,  chose  to  have  the  account  kept, 
no  receipt  except  by  the  bankers,  and  the  defendant  could 
not  help  himself;  he  can  only,  therefore,  be  regarded  as 
receiving  subject  to  the  consequences  of  the  manner  of 
receiving. 

It  may  also  further  be  said,  that  if  the  account  must  be 
regarded  as  the  account  of  the  treasurer  with  the  bank, 
still  it  was  an  account  kept  by  him  with  this  bank  by  the 
order  of  the  plaintiffs,  and  they  ought  not,  therefore,  to 
make  a  claim  which  he  could  not  have  enforced  against 
the  bank. 

The  case  is  one  of  difficulty,  in  consequence  of  the  parties 
having  departed  from  the  proper  course  ;  but  we  think  the 
proper  conclusion  is,  that  as  the  only  receipt  by  the  defen- 
dant was  the  receipt  by  the  bankers,  under  the  circum- 
stances stated  in  the  *case,  he  cannot  properly  be  held  [195 
liable  when  they,  without  any  act  or  default  on  his  part,  are 
discharged.  Judgment  for  the  defendant. 

Attorneys  for  plaintiffs :  Le  RicTie  &  Son, 

Attorneys  for  defendant :  Jacobs^  North  &  Vincent, 
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If  one  deliver  a  check  to  a  servant 
for  collection,  and  carelessly  leave 
blanks  which  the  servant  fills  up  for  a 
larger  amount,  so  that  the  banker  has 
no  means  of  detecting  tlie  forgerj,  the 
drawer  must  sustain  the  loss.  His  neg- 
ligence in  leaving  the  blanks  contrib- 
uted to  the  injury,  and-  the  servant 
was  empowered  to  obtain  the  money 
from  the  bank.  The  principal  will  be 
held  responsible  for  the  manner  in 
which  he  does  it :  Young  v.  Grotty  4 
Bing.,  253,  13  Eng.  C.  L.  Rep.;  Mor- 
rison V.  Buchanan,  6  C.  &  P.,  18,  25 
Eng.  C.  L.  Rep.  ;  Oerrard  v.  Haddeny 
67  Penn.  St.  Rep.,  82,  5  Am.  Rep.,  412. 

But  see  Bristol,  etc.,  v.  Firsts  etc.,  41 
Conn.,  421. 

So  if  one  sign  a  note  containing  a 
material  qualincation  written  in  pencil 
which  is  erased  :  Harvey  v.  Smith,  55 
Illinois,  224. 

Where  a  banker  indorses  for  the 
benefit  of  a  customer,  two  parts  of  a 
bill,  both  being  stamped  and  with  the 
words  "eight  days"  sufficiently  far- 
apart  for  the  insertion  after  indorse- 
ment of  the  letter  "y,*'  such  parts  do 
not  constitute  two  bills ;  there  is  no 
negligence  such  as  to  disentitle  him 
from  setting  up  the  alteration  as  a  de- 
fense to  an  action  on  the  bill ;  nor  is 
he  estopped  from  taking  advantage  of 
a  fraudulent  sale  by  the  customer  of 
the  two  parts  as  separate  bills  ;  Soeiete- 
Oeneral  v.  Metropolitan  Bank,  21 
Weekly  Reporter,  335,  C.  P. 

It  may  be  stated  as  a  general  rule 
that  if  one  who  can  read  signs  negoti- 
able commercial  paper,  without  reading 
it,  and  delivers  it  to  another  in  conse- 
quence of  a  misrepresentation  by  such 
other  as  to  its  character,  such  fraud  or 
misrepresentation  is  no  defence  to" such 
paper  in  the  hands  of  a  hoiia  fide  holder. 
The  maker  is  guilty  of  negligence  in 
not  reading  and  ascertaining  the  char- 
acter of  the  paper,  and  should  suffer 
rather  than  innocent  persons  injured 
by  an  instrument  which  he  permitted 
to  be  sent  out  to  the  world.  To  avoid 
liability  he  must  show  he  was  guilty  of 
no  laches  or  negligence  in  signing : 
Chapman  v.  Rose,  56  N.  Y.,  137,  S.  C., 
1  C«nt.  Law  Jour.,  242,  47  How.  Prac, 
13,  reversing  44  How.  Prac,  364; 
Leash  V.  m/'.hols,  55  Illinois,  273; 
Douglas  v.  Malting,  29  Iowa,  498.  4 
Am.'  Rep.,  238  ;   Wright  v.  Flynn,  38 


Iowa,  159;  Seeright  v.  Fletcher,  6 
Blackford's  Ind.,  380;  Fenton  v.  Bob- 
inson,  6  N.  Y.  Supreme  Court  Rep., 
427,  4  Hun.,  252  ;  liebeker  v.  Cutsen- 
ger,  48  Ind.,  436;  8im»  v.  Bice,  67 
His.,  88  ;  Ryan  v.  W<yrld,  etc., 41  Conn., 
168;  OUem  v.  Porter,  49  Ind.,  500; 
Shirts  V.  Cheriohn,  60  Missouri,  305  ; 
Frederick  v.  Clemens,  60  Missouri,  318. 

The  holder  must,  however,  be  bona 
fide:  WaddeU  v.  Jaynes,  22  Upper 
Canada  Com.  PL,  212. 

And  the  paper  must  be  commercial 
paper :  Boardman  v.  OaiUaird,  60  N. 
Y.,  614. 

As  a  general  rule,  unless  one  who 
signs  an  instrument  is  misled  by  fraud 
or  misrepresentation  into  so  doing  he 
is  bound  to  know  and  chargeable  with  a 
knowledge  of  the  contents  of  the  pa- 
per he  executes,  particularly  where 
others  have  innocently  and  properly 
relied  thereon  :  Jackson  v.  Cory,  12 
Johns..  429 ;  Harris  v.  Story,  2  E.  D. 
Smith's  Com.  PL,  367;  Clem  v.  New, 
etc.,  19  Ind.,  488;  Chase  v.  Hamilton, 
etc..  20  N.  Y.,  55 ;  Breese  v.  U.  S.,  eU., 
31  How.  Pr.,  86  ;  Schmidt  v.  Herfurth, 

5  Rob.,  124 ;  Fowler  v.  TruU,  1  Hun, 
409  ;  Chapman  v.  Rose,  56  N.  Y.,  137 ; 
CoUins  V.  CoggiU,  7  Rob.,  91 ;  OgHtie  v. 
Knox,  etc.,  22  How.  U.  S.,  380  ;  Up- 
ton  V.  TribHock,  8  Chicago  Leg.  News, 
65  ;  Ryan  v.  Wtyrld,  etc.,  41  Conn.,  168  ; 
Bank  v.  Church,  29  Conn.,  137  ;  Faw- 
cett  V.  Currier,  109  Mass.,  79,  S.  C.  on 
second  appeal,  115  Mass.,  20;  School, 
etc.,  V.  Kcsl&r,  67  N.  C,  443  ;  Hunter  v. 
Walters,  L.  R..  11  Eq.,  292  ;  Mi^ihael  v. 
Michael,  4  Iredell's  Eq.,  349  ;  i^amps  v. 
Bracy,  2  Miss.  (1  How.),  312  ;  Harris  v. 
Delamar,  3  Iredell's  Eq.,  218  ;  Citizens' 
Nat.  Bank  v.  SmUh,  55  N.  H..  593,  3 
Central  Law  Jour.,  163. 

Otherwise  as  against  the  person  im- 
properly procuring  the  execution  where 
the  rights  of  no  other  person  have  in- 
tervened :  Doxones  v.  Price,  L.  R.,  3 
H.  L.,  343  ;  Directors,  etc.,  v.  Kisch,  L. 
R.,  2  H.  L.,  99;  Oakes  v.  Turquand,  2 
id.,  325;  Western  Bank  v.  Addie,  L. 
R. ,  1  Scotch  &  Div.  App. ,  145;  Mackay  v. 
Commercial,  etc.,  9  Eng.  Rep.,  202; 
Waterhouse  v.  Jameson,  L.  R.,  2  Scotch 

6  Div.  App. ,  29 ;  "Kerr  on  Frauds  (1st 
Am.  ed.),, 38^7. 

The  cases  of  WhUney  v.  Snyder  (2 
Lans.,  477),  and  Foster  v.  McKennon 
(L.  R.,  4  C.  P.,  704),  were  practically 
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overruled  in  Cha/pman  v.  jBow  (56  N.T., 
187,  142). 

The  cases  of  G&rby  v.  WidMt,  57  Mis- 
soari,  452,  Martin  v.  Snyder ^  55  Mis- 
souri, 577,  ought  not,  upon  principle, 
to  be  followed  outside  of  the  jurisdic- 
tion of  the  court  by  which  they  were 
pronounced. 

A  bona  fide  holder  of  a  note  as  to  the 
execution  of  which  the  maker  was 
guilty  of  laches  ma^  in  some  instances 
recover  thereon,  although  the  person 
obtaining  it  might  in  consequence  of 
fraud  in  its  execution  be  punishable 
criminally:  Clay  v.  Schwab,  1  Mich. 
N.  P.,  168;  Q%bbs  v.  Linabury,  2  id., 
49,  Appendix,  reversed  upon  another 
point,  22  Mich.,  479  ;  AbboU  v.  Eose,  62 
Maine,  201 ;  State  v.  ShurOiff,  18  Me., 

Where  one  signs  a  paper  with  blanks 
to  be  filled  by  another,  and  intrusts  it 
to  such  other,  he  ia  responsible  upon  it, 
although  the  blanks  be  filled  in  a  man; 
ner  different  than  he  contemplated  or 
authorized :  Abbott  v.  Rose,  62  Maine, 
194  J  BedUch  v.  DoU,  54  N.  Y,,  281 

In  Zimmerman  v.  Bote,  75  Penn.  St. 
R.,  188,  a  negotiable  note  on  a  printed 
blank  was  signed  after  there  was  writ- 
ten on  the  margin  that  it  was  given  for 
a  patent  and  not  to  be  paid  till  a  profit 
specified  was  made.  The  condition  was 
cut  ott  and  the  note  passed  to  a  bona 


fide  indorsee  for  value  without  notice. 
The  consideration  failed :  Held  in  a 
suit  by  the  holder  that  this  was  no  de- 
fence by  the  maker.  The  maker  must 
guard  the  public  from  frauds  and  alter- 
ations by  refusing  to  sign  nee^otiable 
paper  in  such  form  as  to  admit  of 
fraudulent  practices  with  ease  and 
without  ready  detection  :  Zimmerman 
V.  Bote,  75  Penn.  St.  R.,  188;  Phelan 
V.  Moae,  67  Penn.  St.  R.,  59. 

See,  however,  Qerrish  v.  Glines,  56 
N.  H.,  — ,  referred  to  3  Cent.  Law 
Jour.,  158;  Bank  v.  Smith,  55  N.H.  593. 

In  Brown  v.  Beed,  2  Weekly  Notes 
of  Cases,  280,  the  plaintiff  after  proving 
plaintiff's  signature  put  in  evidence  a 
promissory  note  in  the  usual  form  for 
f  250,  signed  by  the  defendant  Brown, 
to  the  order  of  one  Smith  and  by  him 
indorsed.  The  defendant  offered  to 
prove  that  the  note  had  been  altered 
without  his  knowledge  or  consent,  and 
that  the  paper  in  suit  was  but  a  part  of 
an  agreement  entered  into  between 
himself  and  Smith,  purporting  to  con- 
stitute defendant  an  agent  to  sell  hay 
and  harvest  grinders,  and  that  the 
paper,  since  it  was  signed,  had  been 
cut  in  two,  thus  making  it  appear  to 
be  a  genuine  promissory  note ;  that  a 
large  part  of  the  original  instrument 
was  cut  off,  and  that  wnen  he  signed  it, 
it  was  in  the  following  form  : 


[Pbinted  Aobxement  of  Agency.] 

"  North  East,  April  2d,  1872. 

Six  months  after  date  I  promine  to  pay  J.  B.  Smith  or  bearer  ,^ftu  doUan  when  I  sell  by 

order    TWO    HUNDRED    AND    FIFTY    Dollars  worth  of  Hay  and  Harvest  Grinders^ 

for    value    received,   with   legal    interest,   without  appeal,        and        also        without 
defalcation  or  stay  of  execution. 

T.  H.  BROWN,  Agent  for  Hay  &  Harvest  Grinders.^ 

To  this  offer  the  plaintiff  objected.  Hadden,  67  Penn.  St.  R.,  82,  and  Zvm- 

The  court  (Vincent,  J.)  excluded  the  merman  v.  Bote,  75  Penn.  St.  R.,  188, 

testimony.  proceeded,  "  In  all  these  cases  the  de- 

The  defendant  submitted  points  to  lendants  put  their  names  to  what  were 

the  court,  chiefly  predicated  upon  as-  on  their  faces  promissory  notes.     In 


sumptions  of  fact  contained  in  his  offer 
of  proof,  which  points  the  court  re- 
jected, and  thereupon  charged  the  jury: 
"There  is  no  evidence  impeaching 
this  paper  as  a  note  in  the  hands  of  the 
plaintiff,  and  your  verdict  must  there- 
fore be  for  the  plaintiff." 

Verdict  and  judgment  for  plaintiff, 
to  which  defendant  took  a  writ  of 
error,  assigning  as  error,  inter  alia, 
the  rejection  of  his  offer  of  proof. 

The  court  after  reviewing  Phelan  v. 
Moss,  67  Penn.  St.  K.,  59   Oarrard  v. 


the  case  before  us,  on  the  defendant's 
offer  he  did  not  sign  a  promissory  note 
but  a  contract  by  which  he  was  to  be- 
come an  agent  for  the  sale  of  a  washing 
machine.  It  was,  indeed,  so  cunningly 
framed  that  it  might  be  cut  in  two 
parts,  one  of  which,  with  the  maker's 
name,  would  then  be  a  perfect  nego- 
tiable note.  Whether  there  was  negli- 
gence in  the  maker  was  clearly  a  ques- 
tion of  fact  for  the  jury.  The  line  of 
demarcation  between  the  two  parts 
might  have  been  so  clear  and  distinct. 


630 


COURT  OF  EXCHEQUER. 


[L.  R. 


1876 


Halifax  Union  v.  Wheelwright 


and  have  given  the  instrument  so  un- 
usual an  appearance  as  ought  to  have 
arrested  the  attention  of  any  prudent 
man.  But  it  may  have  heen  otherwise. 
If  there  was  no  negligence  in  the 
maker,  the  good  faith  and  absence  of 
negligence  on  the  part  of  the  holder 
cannot  avail  him.  The  alteration  was 
a  forgery,  and  there  was  nothing  to 
estop  the  maker  from  alleging  and 
proving  it.  The  ink  of  a  writing  may 
be  extracted  by  a  chemical  process,  so 
that  it  is  impossible  for  any  but  an  ex- 
pert to  detect  it,  but  surely  in  such  a 
case  it  cannot  be  pretended  that  the 
holder  can  rely  upon  his  good  faith  and 
diligence.  We  think,  then,  that  the  evi- 
dence offered  by  the  defendant  below 
should  have  been  received. 

Judgment  reversed,  and  a  venire 
facias  de  no^  awarded."- 

A  party  believing  he  is  affixing  his 
signature  to  paper  A,  but  who,  through 
a  trick  practised  upon  him,  actually 
affixes  it  to  paper  B,  a  promissory  note, 
negotiable  in  form,  is  liable  to  a  Ixma 
fide  holder  thereof  taking  it  without 
notice  and  in  the  usual  course  of  trade. 
In  a  suit  on  a  promissory  note  by  holder 
against  maker,  the  latter  testified  that 
he  was  requested  to  sign  another  paper, 
and  that  the  note  sued  on  must  have 
been  so  slipped  under  it  that  his  signa- 
ture was  actually  affixed  to  the  latter 
while  he  believed  he  was  signing  the 
former.  The  plaintiff  was  a  bona  fide 
holder,  and  took  it  for  value  without 
notice,  in  the  due  course  of  trade. 
Held  (by  an  equally  divided  court),  that 
the  plaintiff  was  entitled  to  recover: 
Broadbelt  v.  Ilfiddlestan,  2  Weekly 
Notes  of  Cases,  203. 

The  Supreme  Court  of  Wisconsin, 
Butler  V.  Cainia,  37  Wisconsin,  01,  has 
just  held  it  to  be  a  question  of  fact,  in 
such  case,  whether  the  maker  was 
guilty  of  ne(^ligence,  and  we  think  the 
latter  case  the  better  law. 

See  also  Frederick  v.  Clemens,  60 
Missouri,  313. 

But  i  f  when  the  instrument  is  signed 
it  have  a  qualification  therein  in  a  part 
thereof  which  is  torn  off  or  effaced  the 
maker  is  not  bound  by  the  instrument 
as  so  altered,  for  it  is  not  the  instru- 
ment he  executed  ;  so  as  to  any  mate- 
rial alteration  of  the  instrument  signed  : 
Benedict  v.  Coieden,  49  N.  Y.,  396; 
Wait  v.  Pomeroy,  20  Mich.,  425,  4  Am. 
Ki'p.,  395  ;  Kdlogg  v.  JStciner,  29  Wise, 


626  ;  Cochran  v.  Nebeker,  48  Ind.,  459 ; 
Oerrish  v.  Olines,  56  N.  H.,  — ,  re- 
ferred to  3  Cent.  Law  Jour.,  158 ;  7 
Albany  Law  Jour.,  159,  402  ;  3  Albany 
Law  Jour.,  3. 

The  case  of  EUiott  v.  Levings,  54 
Illinois,  213,  clearly  is  not  sound  law 
out  of  that  state. 

Even  though  the  part  torn  oh  was 
below  the  signature  :  Benedict  v.  Cow- 
den,  49  N.  Y. ,  396  ;  Wait  v.  Pomeroy, 
20  Mich.,  425,  4  Am.  Rep.,  395  ;  Coch- 
ran V.  Nebek^,  48  Ind..  459. 

The  case  of  Nebeker  v.  Cochran,  7 
Chicago  L^.  News,  318,  14  Am.  Law 
Reg.,  N.  S.,  697,  Fountain  Circuit 
Court,  Indiana,  was  reversed,  48  Ind., 
459. 

Where  an  instrument  is  signed  by 
an  illiterate  person  upon  misrepresen- 
tations as  to  its  contents  it  is  void  ab 
initio  for  he  is  guilty  of  no  n^ligence 
in  not  reading  it ;  otherwise  where  the 
contents  are  correctly  stated,  but  on  a 
misrepresentation  as  to  facts  aliunde : 
Schuylkill  Co.  V.  Copley,  67  Penn.  St., 
386,  10  Am.  Law  Reg.,  N.S.,  783,  5 
Am.  Rep.,  441 ;  Walker  v.  Ebert,  29 
Wisr ,  194. 

But  see  Craig  v.  Eabbs,  44  Ind.,  363, 
where  the  maker  did  not  ask  to  have 
the  paper  read  to  him. 

The  case  of  Taylor  v.  Atchisan,  54  Illi- 
nois, 196,  5  Am.  R.,  118,  may  possibly 
be  sustained  upon  this  ground,  but  the 
soundness-  of  the  application  of  the 
rule  upon  the  facts  may  well  be  ques- 
tioned. In  Nebeker  v.  Coefiran  it  was 
sustained  upon  the  ground  of  the  fraud- 
ulent substitution  of  another  agree- 
ment for  that  read  by  the  maker. 

See  Sims  v.  Bier,  67  Illinois,  90. 

There  are  a  class  of  cases  in  which 
after  reading  the  paper  he  was  about 
to  sign,  the  payee  suddenly  and  fraudu- 
lently substituted  another  paper  for  it, 
where  it  was  held  the  maker  was  not 
guilty  of  laches  and  not  bound  by  the 
paper  he  did  sign  :  Briggs  v.  Ewart, 
51  Missouri,  245 ;  QMs  v.  Linabury, 
22  Mich.,  479,  reversing  2  Mich.  N.  P., 
49,  Appendix ;  By&rs  v.  Dougherty, 
40  Ind.,  198,  202,  pointing  out  t-he  dis- 
tinction between  not  reading  any  in- 
strument and  reading  one  but  being 
imposed  upon  by  the  substitution  of 
another;  Taylor  v.  Atchison,  54  Illi- 
nois, 196,  199,  as  explained  in  Nebeker 
V.  Cntdnger,  48  Ind.,  448;  Frederick 
v.  Clemens,  GO  Missouri,  313. 
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Where  a  party  was  prevented  from 
Teading  the  paper  by  the  restiyenesa 
of  his  team,  this  was  held  a  sufficient 
excuse  for  what  would  otherwise  have 
been  laches  in  failing  to  read  it :  Sims 
V.  Bice,  67  Illinois,  8§. 

Where  the  maker  of  a  promissory  note 
was  induced  by  the  fraud  and  circum- 
vention of  the  payee  to  sign  his  name 
to  such  note,  when  he  honestly  sup- 

C3d  and  believed  that  he  was  writing 
name  on  a  blank  piece  of  paper,  to 
enable  the  payee  to  see  how  his  name 
was  spelled  or  written,  and  the  maker 
did  not,  after  he  discovered  that  he  had 
so  signed  his  name  to  the  note,  volun- 
tarily deliver  it  to  the  payee,  but  it  was 
taken  possession  of  wrongfully  and 
forcibly  by  the  payee,  and  by  him  car- 
ried away  against  the  consent  of  the 
maker  and  negotiated  :  Held  that  the 
maker  was  no  more  bound  by  his  signa- 
ture than  if  it  were  a  total  forgery,  al- 
though the  person  to  whom  it  was 
negotiated  was  a  purchaser  and  holder 
in  good  faith  and  for  a  valuable  consid- 
eration before  maturity  :  CUne  v.  GhUli- 
rie,  42  Ind.,  227  ;  Frederick  \.Cle7nens, 
60  Missouri,  313. 

Held,  also,  that  admitting  that  the 
maker  signed  his  name  to  the  note, 
with  full  knowledge  of  its  character, 
it  was  nevertheless  invalid  and  void, 
even  in  the  hands  of  an  innocent  pur- 


chaser for  value,  for  the  want  of  deliv- 
ery :  nor  was  the  maker  liable  on  the 
ground  that  when  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a 
third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sus- 
tain it :  GU7ie  v.  authrie,  43  Ind.,  227  ; 
BuT8on  V.  Huntington,  21  Mich.,  415, 
4Am.  Rep.,897. 

Tlie  case  of  Clarke  v,  Johnson,  54  Illi- 
nois, 296,  ought  not,  upon  principle,  to 
be  followed  out  of  that  state.  It  was 
disapproved  in  Briggs  v.  Mjoa/rt,  61 
Missouri,  250. 

An  answer  which  alleges  that  there 
was  no  agreement  or  contract  between 
the  defendant  and  the  payee  by  which 
a  note  was  to  be  made,  that  no  note 
was  shown  or  read  to  the  defendant, 
but  alleging  that  there  was  a  contract 
about  other  matters,  which  was  signed 
by  the  defendant,  and  if  the  note  in 
suit  was  contained  in  the  paper  signed 
it  was  so  disguised  and  concealed  that 
the  defendant  could  not  with  reasona- 
ble diligence  have  discovered  the  same ; 
that  he  never  gave  the  note,  and  if  his 
signature  to  it  is  genuine,  it  was  ob- 
tained without  his  knowledge  or  con- 
sent, by  fraudulent  means  to  him 
unknown,  and  which  he  could  not  with 
reasonable  diligence  have  discovered, 
states  a  good  defence  and  is  not  demur- 
rable :  Detwiler  v.  Biah,  44  Ind.,  70. 


[Law  Reports,  10  Exchequer,  196. J 

May  16,  1875. 

[IN  THE  EXCHEQUER  CHAMBER.] 

Tyers  and  Others  v.  The  Rosedale  and  Ferryhill  Iron 
Company,  Limited  ('). 

Conirad  of  Sale  of  Goods — Delivery  by  InstcdmetUs — Monthly  Bdiveries — Forbearance 
of  Vendor  at  Bequest  of  Vendee. 

The  defendants  in  October,  1870,  contracted  to  sell  to  the  plaintiffs  2,000  tons  of 
iron  "  delivery  in  monthly  quantities  [of  1661  tons]  over  1871,  or  sooner  if  required ;" 
payment  by  four  months'  acceptance  from  the  10th  of  the  month  following  delivery. 
In  January,  1871,  101  tons  were  delivered,  but  the  plaintiffs  did  not  then  demand  the 
delivery  of  the  balance  of  the  monthly  quantity.  In  February,  1871,  and  at  several 
periods  between  that  date  and  December,  1871,  the  plaintiffs  requested  the  defen- 
dants to  forbear  from  delivery  of  more  iron  under  the  contract,  and  the  defendants 
accordingly  only  made  partial  deliveries  during  the  several  months  of  1871,  up  to 
and  including  ^ovember.  In  December  the  plaintiffs  required  delivery  of  the  resi- 
due of  the  whole  2,000  tons.     The  defendante  refused  it,  and  denied  that  they  were 

(»)  Reversing  7  Eng.  Rep.,  27.S. 
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liable  to  deliver  any  more  iron  under  the  contract,  except  what  was  dae  on  the 
monthly  balance.    Tne  plaintiffs  then  brought  an  action  for  non-delivery. 

The  majority  of  the  Court  of  Exchequer  (Kelly,  C.B.,  and  Pi^ott,  B.)  held  that 
the  plaint]^  having  themselves  requested  the  defendants  to  forbear  from  delivery 
during  the  several  months  of  1871  up  to  November,  could  not  require  delivery  of 
the  residue  of  the  whole  2,000  tons  in  December,  and  were  therefore  not  entitled  to 
recover;  but  Martin,  B.,  dissenting,  held  that  the  original  contract  had  not  been  put 
an  end  to  by  the  plaintiliis'  application  to  the  defendants  not  to  deliver  full  monthly 
quantities  between  February  and  November,  1871,  and  that  the  defendants  were 
bound  to  deliver  the  whole  2,000  tons  under  their  contract : 

Hddj  by  the  Exchequer  Chamber,  reversing  the  judgment  of  the  court  below, 
that,  without  deciding  whether  the  defendants  could  be  required  to  deliver  in  Decem- 
ber at  once  the  whole  balance  of  the  2,000  tons,  they  remained  liable  to  deliver  it  at 
some  reasonable  time,  and  not  having  asked  for  such  reasonable  time,  but  having 
repudiated  their  liability,  they  had  no  defence  to  the  action. 

Appeal  from  the  decision  of  the  Court  of  Exchequer, 
making  absolute  a  rule  to  enter  a  verdict  for  the  defendants : 
Law  Eep.,  8  Ex.,  305, 

The  pleadings  and  the  material  part  of  the  case  are  set 
196]  out  *in  the  report  in  the  court  below.  It  is  unneces- 
sary to  give  the  correspondence,  as  the  facts  can  be 
be  gathered  from  the  head-note,  but  it  may  be  here  men- 
tioned, that  when  the  defendants  wrote  refusing  to  deliver 
the  balance  of  the  iron  in  December,  the  plaintiffs  wrote  in- 
sisting upon  the  delivery  of  the  balance  of  the  2,000  tons, 
and  the  defendants  replied  denying  that  they  were  liable  to 
deliver  any  more  than  what  was  due  on  the  monthly  bal- 
ance, and  that  in  the  action  the  defendants  paid  into  court 
sufficient  to  cover  the  deficiency  due  on  the  monthly  bal- 
ance. Blackburn,  J.,  who  triea  the  case  without  a  jury, 
ruled  that  the  effect  of  the  different  postponements,  at  the 
request  of  the  plaintiffs,  by  the  consent  of  the  defendants, 
was  not  to  put  an  end  to  the  contract,  but  only  to  postpone 
the  time  for  the  delivery,  and  consequently  there  was  a 
breach  of  contract.  He  reserved  leave  to  the  defendants  to 
move  to  enter  a  verdict  on  the  construction  of  the  documents 
and  correspondence.  As  to  the  damages,  he  further  ruled 
that  the  breach  was  on  the  day  in  December  when  the  defen- 
dants definitively  refused  delivery,  and  that  the  damages  were 
to  be  estimated  at  that  date,  the  defendants  to  have  leave  to 
move  that  the  damages  be  estimated  at  anv  other  period  or 
upon  any  other  principle  the  court  might  lay  down,  and  to 
reduce  the  damages  or  enter  the  verdict  accordingly.  A  ver- 
dict was  entered  for  the  plaintiffs  in  pursuance  of  this  rul- 
ing, and  a  rule  nisi  was  afterwards  granted  to  enter  a  verdict 
for  the  defendants  or  to  reduce  the  damages  on  the  ground 
that  the  quantities  undelivered  were  so  undelivered  at  the 
request  of  the  plaintiffs,  and  that  the  plaintiffs  were  nof 
ready  and  willing,  to  take  them  when  they  ought  to  have 
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been,  and  that  the  plaintiflEs  were  not  entitled  to  sue  in  re- 
spect of  them,  that  the  original  contract  was  abandoned  or 
varied,  that  no  new  contract  to  the  effect  alleged  by  the 
plaintiflFs  resulted  from  the  evidence,  that  the  damaces 
ought  to  be  calculated  at  the  monthly  prices  of  each  month's 
defaciencies,  and  that  the  money  paid  into  court  was  enough, 
and  that  the  postponement  (if  any)  was  not  to  the  moi^ith  of 
December,  and  that  the  breaches  should  have  been  taken 
each  month  to  the  1st  of  December. 

Against  this  rule,  which  was  made  absolute  by  the  Court 
of  Exchequer  (Martin,  B.,  dissenting),  the  plaintiffs  ap- 
pealed. 

Caze^  for  the  plaintiffs :  First,  the  question  whether  the 
parties  *did  or  did  not  enter  into  a  new  qpntract  was  [197 
one  of  fact  for  the  judge  at  the  trial. 

[^Her Schelly  Q.C.,  for  the  defendants,  intimated  that  he 
should  not  contend  that  there  was  no  writing  to  satisfy  the 
Statute  of  Frauds.] 

The  substantial  question  is,  can  anything  be  found  in  the 
correspondence  to  exonerate  the  defendants  from  their  lia- 
bility to  deliver  the  whole  2,000  tons  of  iron  ?  It  will  be  ob- 
served that  they  did  not  ask  for  a  reasonable  time  to  enable 
them  to  deliver  the  balance,  but  insisted  that  they  were  onlv 
liable  for  the  December  delivery.  There  are  no  cases  which 
throw  much  light  upon  the  effect  of  the  correspondence. 
Ogle  V.  Vane  (*),  whicn  was  referred  to  in  the  court  belowj 
has  very  little  bearing  upon  the  subject.  Secondly,  with  re- 
gard to  the  damages,  it  is  not  likely  to  be  disputed  that,  as 
there  was  a  rising  market,  it  was  a  positive  advantage  to  the 
defendants  to  have  them  assessed  as  though  the  breach  were 
in  December, 

HerscheU^  Q.C.  {Waddy^  Q.C.  with  him),  for  the  defen- 
dants :  No  objection  is  now  taken  to  the  period  with  respect 
to  which  the  damages  were  assessed.  But  as  to  the  defen- 
dants' liability  to  deliver  the  2,000  tons,  it  is  contended  that 
the  judgment  of  the  court  below  was  right.  The  pMntiffs 
are  bound  to  show  that  they  were  ready  and  willing  to  re- 
ceive the  iron  when  it  ought  to  have  been  delivered. 

f Blackburn,  J.:  The  answer  is,  "We  were  ready  to  re- 
ceive the  iron  when  jou  were  ready  to  deliver  it,  but  we 
requested  you  to  receive  it,  and  you  consented."] 

The  liability  of  the  plaintiffs  to  receive  must  stand  or  fall 
with  the  liability  of  the  defendants  to  deliver.  The  parties 
intended  that  upon  each  occasion  when  an  instalment  was 
not  received  thedefendants  should  not  be  bound  henceforward 

(>)  Law  Rep.,  2  Q.  B.,  275  ;  Law  Rep.,  8  Q.  B.,  272. 
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to  deliver  it.  It  is  most  unreasonable  to  suppose  that  it  was 
meant  that  the  whole  balance  of  the  iron  should  be  called 
for  at  the  end  of  the  year.     [He  cited  Brown  v.  MuMeri^),] 

Cave  was  not  heard  in  reply. 

CocKBURN,  C.J.:  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  must  be  reversed.  I  think  that  the 
198]  true  view  *oi  the  case  was  taken  by  the  dissenting 
judge,  Baron  Martin.  There  was  a  contract  to  purchase 
2,000  tons  of  iron  to  be  delivered  in  monthly  instalments. 
It  did  not  suit  the  purchasers  to  take  the  iron  in  the  instal- 
ments originally  contemplated  by  the  parties,  and  they  pro- 
posed to  the  sellers  to  postpone  from  time  to  time  the  delivery 
of  the  monthly  instalments.  Now  it  would  have  been  per- 
fectly competent  to  the  defendants  to  say,  "We  will  not  ac- 
quiesce in  that  proposal  of  yours.  You  are  bound  to  take 
tne  iron  month  oy  month,  and  you  must  so  take  it,  or  con- 
sider the  contract  at  an  end."  Instead  of  doing  that  the 
defendants,  as  I  read  the  letters,  acquiesced,  not  in  holding 
the  contract  at  an  end,  but  in  postponing  the  period  of  de- 
livery. The  iron  was  to  be  delivered  in  the  course  of  the 
year  1871,  and  there  was,  by  reason  of  this  postponement,  a 
very  considerable  arrear  at  the  end  of  this  year.  Then  the 
plaintiffs  call  on  the  defendants  to  deliver  at  once  the  whole 
of  what  remained  undelivered.  I  think  that  this  was  a  de- 
mand which  they  were  not  entitled  to  make.  I  think  that 
the  postponement  had  the  effect  of  carrying  the  period  of 
delivery  over  the  year  1872,  but  that  the  defendants  could 
not  be  called  upon  to  deliver  1,000  tons  of  iron  at  one  time, 
but  only  in  such  quantities  as  was  originally  provided  for. 
Therefore  the  defendants  might  have  said,  *'We  shall  not 
deliver  the  whole  that  remains  in  one  mass,  but  we  will  de- 
liver it  according  to  the  terms  of  the  contract."  But  they 
did  not  say  this.  What  they  said  was,  *'  We  will  not  deliver 
you  anything  at  all."  There  I  think  they  were  wrong. 
Consequently,  there  was  a  breach  of  the  contract,  for  which 
the  defendants  are  liable  in  damages. 

The  question  of  the  damages  might  have  been  a  matter  of 
nice  calculation,  as  to  what  was  the  damage  in  respect  of 
each  monthly  instalment  of  the  period  whicn  still  remained 
for  delivery.  But,  fortunately,  tnat  question  does  not  arise 
here,  for  tne  assessment  of  damages  at  the  December  mar- 
ket-place is  advantageous  to  the  defendants,  and  not  to  the 
plaintiffs.  I  think  the  true  effect  of  the  correspondence  is 
that  there  was  merely  a  postponement  of  the  period  of  de- 
livery of  the  instalments,  the  contract  still  remaining  open, 

(')  Law  Rep.,  V  Ex.,  319. 
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and  both  parties  being  bound  by  it.     I  think,  therefore,  that 
the  judgment  of  the  court  below  should  be  reversed. 

Blackburn,  J. :  I  am  of  the  same  opinion.  It  is  hardly 
♦necessary  for  me  to  say  more  than  that  I  entirely  [19^ 
agree  with  the  judgment  of  Baron  Martin  in  the  court  below, 
but  I  wish  to  draw  attention  to  two  points  which  need  not  be 
decided  here.  The  first  is  this,  whether,  when  the  postpone- 
ment of  deliveries  took  place  at  the  plaintiffs'  request,  the 
effect  was  to  make  the  balance  of  the  iron  deliverable  during 
the  rest  of  the  year  1871  by  montlUy  instalments,  or  whether 
the  plaintiffs  had  a  right  to  require  to  have  it  all  delivered 
in  December.  I  do  not  think  it  necessary  to  decide  this 
point,  for  in  December  the  defendants  in  effect  said,  ''We 
will  deliver  a  certain  quantity,  and  no  more  at  any  time." 
Had  they  said,  "  We  want  a  reasonable  time,  and  no  more," 
I  should  have  been  willing  to  construe  the  agreement  in  that 
way.  But  thev  did  not  ask  for  time  ;  they  refused  to  de- 
liver anything  out  the  monthly  quantity.  * 

Then  comes  the  other  question,  what,  when  there  is  a  com- 
plete breach  of  the  contract  in  December,  was  the  measure 
of  damages?  Is  it  what  would  enable  the  plaintiffs  to  go 
into  the  market  and  purchase  the  iron  at  the  then  market- 
price,  or  ought  the  damages  to  be  computed  by  the  different 
monthly  prices  which  prevailed  afterwards,  ascertained  as  a 
matter  of  fact,  or  ou^ght  the  calculation  to  be  made  before 
the  trial?  This,  again,  is  a  question  upon  which  I  do  not 
wish  to  express  an  opinion,  as  it  does  not  arise  here,  inas- 
much as  it  appears  tuat  the  amount  ascertained  by  taking 
the  price  in  December  was  more  favorable  to  the  defendants 
than  if  it  had  been  taken  afterwards. 

Mellor  and  Lush,  JJ.,  concurred. 

Brett,  J. :  I  agree  with  the  judgment  of  the  Lord  Chief 
Justice,  but  I  desire  to  reserve  my  opinion  as  to  the  measure 
of  damages,  and  as  to  whether,  for  that  is  really  what  it 
comes  to,  the  case  of  Boper  v.  Johnson  (*)  decides  the  point. 

LiNDLEY,  J.,  concurred. 

Judgment  reversed. 

Attorneys  for  plaintiffs:  Torr  &  Co.^  for  Middleton  & 
SoTis^  Leeds. 

Attorney*  for  defendants :  J.  Scotij  for  Hodge  &  Harle^ 
Newcdsfle-upon-  Tyne. 

(»)  Law  Rep.,  8  C.  P.,  167. 
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147]  *The  Queen  v.  Taylor. 

Aooesaory  before  the  FcuA—MandattgJUer — Fighb—8t4ikAolder^ 

Two  men,  having  qaarrelled,  agreed  to  fight  with  their  fiats,  and  to  bui<f  them- 
selves to  fight  each  pnt  down  £1,  so  that  £2  might  be  paid  to  the  winner.  The  pris- 
oner consented  to  hold  the  £2,  and  pay  it  over  to  the  winner.  Othervise  he  had 
nothing  to  do  with  the  fight,  and  he  was  not  present  at  it.  There  was  no  reawn  to 
suppose  that  the  life  of  either  man  would  be  endangered. 

The  men  fought,  and  one  of  them  received  injuries  of  which  he  afterwards  died. 
The  prisoner  having  been  Informed  who  was  the  winner,  but  not  knowing  of  the  ether 
man's  danger,  paid  over  the  £2  to  the  winner : 

Held,  that  the  prisoner  was  not  an  accessory  before  the  fact  to  the  nuualaughtcr 
of  the  man  killed. 

Case  stated  by  Brett,  J. 

William  Taylor  was  tried  at  the  Central  Criminal  Gourt, 
on  the  8th  of  April,  1876,  on  a  charge  that  he  was  an  acces- 
sory before  the  fact  to  the  manslaughter  of  one  Dulgar  by 
one  Tubbs.  It  was  proved  that  Tubbs  and  Dulgar  had 
quarrelled,  and  had,  m  consequence,  agreed  to  fight  with 
their  fists ;  and  that  in  order  to  bind  each  other  so  to  fight 
upon  such  q^uarrel,  each  put  down  a  sum  of  £1,  so  that  £2 
might  be  paid  to  the  winner ;  that  the  money  was  deposited 
witn  the  prisoner  as  a  stakeholder,  and  that  he  consented  to 
hold  it  as  such  until  after  the  fight,  and  then  pdy  it  to  the 
winner. 

The  prisoner  did  not  in  any  way,  otherwise  than  by  so 
consenting  to  hold  and  pay  over  the  money,  promote  or  en- 
courage either  the  quarrel  or  the  fight.  There  was  nothing 
then,  or  at  any  time  before  the  fight,  to  lead  any  one  reason- 
ably to  suppose,  and  the  prisoner  did  not  suppose,  that  the 
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fight  would  endanger  the  life  of  ^either  of  the  combat-  [148 
ants.  Tubbs  and  Dalgar  fought  on  the  Ist  of  February, 
1876.  The  prisoner  was  not  present  at  the  fight.  The  fight 
was  a  fair  light,  in  which  tne  men  used  only  their  fists. 
Until  near  the  close,  there  was  no  danger  of  death  to  either 
of  them,  and  no  reason  to  apprehend  such  danger.  Towards 
the  end  Dulgar  was  advised  to  yield,  but  refused,  and  con- 
tinued to  fignt.  At  last  he  yielded,  and  acknowledged  that 
he  was  beaten. 

If  Dulgar  had  not  so  continued  to  fight  he  would  not  hare 
died  or  have  been  in  danger  of  dyin^.  By  so  continuing  to 
fight  and  thereby  receiving  further  injuries  from  Tubbs,  Dul- 
gar became  exhausted,  and  afterwards,  in  consequence, 
died.  Tubbs  was  tried  and  pleaded  guiRy  to  a  charge  of 
manslaughter,  and  was  sentenced.  After  the  fight,  the  pris- 
oner, on  being  told  that  Tubbs  had  won  the  fight,  but  witnont 
being  told  or  knowing  of  Dulgar' s  danger,,  paid  the  £2  to 
Tubbs. 

The  learned  judge  directed  the  jury,  for  the  purpose  of 
the  day,  that  if  the  prisoner  held  the  money  for  the  purpose 
of  handing  it  to  the  winner  of  the  proposed  fight,  he  was  by 
that  alone,  in  point  of  law,  an  accessory  before  the  fact  to  the 
breach  of  the  peace  which  subsequently  took  place,  and  inas- 
much as  that  breach  of  the  peace  ended  in  manslaughter,  he 
was  an  accessory  before  the  fact  to  that  manslaughter.  The 
jury  thereupon  found  the  prisoner  guilty.  The  learned  judge 
respited  the  sentence. 

The  learned  judge  desired  the  opinion  of  the  Court  of 
Criminal  Appeal,  whether  such  direction  was  correct  iu 
point  of  law,  and  whether  upon  such  direction  and  facts  the 
prisoner  could  properly  be  convicted  of  the  crime  of  being 
an  accessory  before  the  fact  to  the  crime  of  manslaughter. 

If  the  court  should  be  of  opinion  that  the  prisoner  was 
properly  convicted  on  such  direction  and  facts,  the  convic- 
tion was  to  stand,  if  otherwise,  the  conviction  was  to  be 
quashed. 

No  counsel  appeared  for  the  prisoner. 

Poland^  for  tne  prosecution :  The  prisoner  was  an  acces- 
sory by  abetting  the  fight.  He  consented  to  ^old  the  stakes 
which  were  deposited  for  the  very  purpose  of  binding  the 
men  to  fight. 

[Mellor,  J. :  Can  there  be  an  accessory  before  the  fact 
to  a  manslaughter  of  this  kind,  which  is  not  in  any  way 
contemplated  oeforehand,  but  which  occurs  accidentally  ?] 

*A  person  who  is  a  party  to  the  breach  of  the  peace  [149 
which  is  contemplated,  becomes  thereby  accessory  to  the 
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manslaughter  which  occurs  during  the  course  of  it :  Reg.  v. 
Oaylor{^\  Hawkins'  Pleas  of  the  Crown,  book  2/ch.  29, 
ss.  16,  17,  18. 

CocKBURN,  C.J.:  This  conviction  cannot  bq  supported. 
The  indictment  was  for  abetting  a  manslaughter.  Ihe  facts 
were  that  the  manslaughter  occurred  in  the  course  of  a 
fight.  The  accused  was  not  present  at  the  fight,  and  all  he 
had  to  do  with  it  was  that  he  consented  to  hold  £2,  which 
the  men  about  to  fight  deposited  by  way  of  binding  them- 
selves to  fight,  and  to  be  ^iven  to  the  winner.  It  appears  to 
me  that  to  support  an  indictment  against  a  man  as  an  acces- 
sory by  abettmg  an  offence,  there  must  be  some  sort  of  active 
proceeding  on  his  part.  He  must  incite,  or  procure,  or  en- 
courage the  act.  'At  first  I  was  struck  with  the  view  that 
the  stakes  were  something  essential  to  the  fight,  and  that 
the  prisoner  by  holding  the  stakes  might  be  said  to  partici- 
pate in  the  fight.  But  I  do  not  think  the  mere  consent  to 
hold  the  stakes  can  be  said  to  amount  to  such  a  participation 
as  is  necessary  to  support  the  conviction. 

Th«  question  suggested  by  my  Brother  Mellor,  whether 
there  can  be  an  accessory  before  the  fact  to  a  manslaughter 
of  this  nature,  is  one  of  great  difficulty,  and  it  is  not  neces- 
sary to  decide  it  in  the  present  case. . 

Bram WELL,  B. :  I  am  of  the  same  opinion.  The  question 
is  whether  there  has  been  an  abetting.  I  think  there  has 
not  Nothing  that  the  accused  did  assisted  or  enabled  the 
fight  to  take  place. 

Mellor,  J.:  I  am  of  the  same  opinion.  We  need  not 
settle  the  question  to  which  I  called  attention  during  the 
argument.  For  there  is  no  evidence  that  the  accused  en- 
gaged the  two  men  to  fight,  or  assisted  or  counselled  them 
to  it. 

Brett,  J.,  and  Pollock,  B.,  concurred. 

Conviction  quashed. 

Attorney  for  prosecution :  Solicitor  to  the  Treasury. 

(')  Dears.  <fc  B.  Or.  C,  288. 

To  render  one  an  accomplice  he  mast  himlself  had    actually  committed    the 

be  present  at  the  commission  of  the  offence :    Wix^n  v.  'People,  6  Park., 

offence,  aiding  and  ^betting  the  same  :  120  :  DuU  v.  Commonwealth,  25  Gnt- 

Dull    V.    Commonwealth,    25    Qrattan  tan  (Va.),  9ft5 ;  Commonwealth  v.  Ihr- 

<Va.),  »65;   Wixson  v.  People,  5  Park.,  tune,  105  Mass.,  592  ;  The  Boston  Mas- 

120,  sacre,  by  Kidder  (Miinsell's  ed.),  240, 

Bat  if  the  aecased,  pursuant  to  con-  259,   and  numerous  authorities  cited ; 

eert  with  one  who  commits  a  crime,  be  Reg.  v.  Vanderstein,  10  Cox's  Cr.  Cas., 

present  within   easy  call    to  aid    and  177 ;    Doan   v.    Stmte,    26    Ind.,  4$5 ; 

assist  the  offender  in  his  purjMse  or  in  Warden  v.  State,  24  Ohio  St.  K.,  143 ; 

escaping  or  in  getting  rid  of  or  mislead-  ThurtelPs  Trial,  285,  et  seq. 

ing  the  victim,  he  is  as  guilty  as  if  he  And  may  be  convicted  under  an  in- 
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dictment  charging  him,  in  the  usual 
fonn,  as  principal :  CammomnecUth  v. 
Fortune,  105  Mass.,  593;  Temple  v. 
People t  4  Lansing,  119  ;  Doan  v.  Stale , 
26  Ind.,  495  ;  Warden  v.  State,  24  Ohio 
St.  K.,  148. 

See  People  v.  Campbell,  40  Cal.,  12ft. 

Though  the  offence  may  be  charged 
to  have  been  committed  by  one,  the 
others  being  present  aiding  and  abet- 
ting :  Bex  V.  2'oiDle,  Russ.  &  Ryan,  314  ; 
I'enwle  v.  People,  4  Lansing,  119  ;  Shea 
V.  Th^  Queen,  3  Cox's  Cr.  Cas.,  141 ; 
People  V.  ValeTicia,  43  Cal.,  552. 

A  spectator  in  a  gambling  house  is 
not  an  accomplice  though  he  occasion- 
ally advise  one  of  the  players  as  to  the 
best  card  to  play :  Smith  v.  State, 
Shepherd's  (Ala.)  Sel.  Cafi.,  84,  87  Ala., 
472. 

So  one  who  engages  in  the  play  of  ten 
pins,  but  does  not  bet  upon  the  game, 
is  not  an  accomplice  to  one  who  does  : 
Boss  V.  State,  Shepherd's  (Ala.)  Sel. 
Cas.,  87,  37  Ala,,  469. 

A  detective  who  enters  into  commu- 
nication with  criminals  without  any 
felonious  intent,  but  for  the  purpose  of 
discovering  and  making  known  their 
secret  designs  and  crimes,  and  acts 
throughout  with  this  original  purpose, 
is  not  to  be  regarded  as  an  accomplice. 
The  question  whether  he  was  so  acting 
is  one  of  fact  for  the  jury  :  State  v.  Mc- 
Lean, 36  Iowa,  343 ;  Mex  v.  Despard, 
28  Howell's  St.  Tr.,  489;  Com.  v. 
Downing,  4  Gray,  29. 

One  who  did  not  know  of  a  larceny 
until  it  was  committed,  but  who  pur- 
chased the  stolen  property  under  the 
directions  of  an  officer  with  a  view  of 
detecting  the  thief  is  not  an  accomplice  : 
People  V.  Barrie,  40  Cal.,  342. 

A  person  who  stands  by,  when  an 
attempt  is  made  by  others  to  commit  a 
rape,  but  who  does  no  act  to  aid,  assist 
or  abet  its  commission,  is  not  guilty  of 
an  attempt  to  commit  a  rape  :  People  v. 
Woodtoard,  45  Cal.,  293 ;  Connaughty 
V.  r/wj  State,  1  Wisconsin,  159. 

The  accused  must  aid  and  abet  the 
very  act  by  which  the  particular  crime 
is  effected  :  Bex  v.  Mellhone,  1  Craw- 
ford &  Dix's  C.  C. ,  156. 

Mere  presence  is  not  sufficient  to 
constitute  the  party  a  principal,  with- 
out he  aids,  assists  or  abets. 

To  instruct  a  jury  that  **  if  the  pris- 
oner was  standing  by,  within  a  few  feet 


of  the  assailants,  and  if  he  did  not  in- 
terfere, or  attempt  by  word  or  act  to 
arrest  the  violence,  it  is  a  strong  cir- 
cumstance against  him — ^it  may  of  itself 
satisfy  you  of  his  advising  or  procuring 
the  blows  to  be  inflicted  " — is  error  : 
Connaughty  v.  The  State,  1  Wise.,  159. 

See  Thurtell's  Trial,  265. 

For  the  jury  to  regard  a  witness  as 
an  accomplice  he  must  be  proved  so 
beyond  a  reasonable  doubt :  Common- 
wealth  V.  Ford,  111  Mass.,  394. 

Where  sufficient  proof  to  justify  a 
jury  in  finding  one  to  be  an  accomplice, 
whether  he  was  one  in  fact  is  a  ques- 
tion for  the  jury  :  State  v.  McKean, 
36  Iowa,  343  ;  CommonwecUth  v.  Olover, 
111  Mass.,  895 ;  Bex  v.  Mcllhone,  1 
Crawford  &  Dix's  C.  C,  156. 

Even  though  the  alleged  accomplice 
deny  that  he  voluntarily  participated 
in  the  crime :  Commonwealth  v.  Snow, 
111  Mass.,  411. 

The  spectators  of  a  sparring  match 
are  not  particeps  criminis  so  that  their 
evidence,  touching  what  occurred  at 
the  match,  requires  corroboration. 
There  is  nothing  unlawful  in  sparring 
unless,  perhaps,  the  men  fight  on  until 
they  are  so  weak  that  a  dangerous  fall 
is  likely  to  be  the  result  of  the  game. 
Therefore,  except  in  the  latter  case, 
death  caused  by  an  injury  received 
during  a  sparring  match,  does  not 
amount  to  manslaughter :  Begina  v. 
Young,  10  Cox's  Cr.  Cas.,  371. 

If,  however,  two  parties  agree  to 
fight  each  other  and  do  so,  the  act  be- 
ing per  se  unlawful,  each  is  responsi- 
ble, even  to  the  extent  of  murder,  for 
the  consequences  :  kelson  v.  People, 
5  Parker,  39,  50,  affirmed  23  N.  Y., 
293  ;  Whiteley's  case,  1  Lewin's  C.  Cas. , 
173;  State  v.  Underwood,  57  Mis- 
souri, 40. 

An  accessory  after  the  fact  may  be 
guilty  as  such  though  he  do  no  act, 
provided  he  employ  an  innocent  prin- 
cipal to  perform  it ;  People  v.  McMur- 
ray,  4  Park.,  234. 

A  felony  may  be  committed  through 
the  instrumentality  of  an  agent  without 
the  presence  of  the  principal,  when 
the  agent  is  an  innocent  party  ;  but  if 
the  person  employed  is  guilty,  he  is 
the  principal  in  the  felony,  and  his  em- . 
ployer  is  only  an  accessory  :  Wixson  v. 
People,  5  Park.,  120. 

If  the  principal  totally  and  substan- 
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tiallj  departs  from  the  instructions  of  Cal.,  129  ;  Able  v.  Com.,  5  Buah  (Kj.), 

an  accessory,  and  commits  a  different  608  ;  Meuter  v.  People,  31  Mich^  100. 

offence  or   an  additional   offence,   he  See  by  statute,  Mofy  ffunter^s  case, 

stands  single  in  such  different  or  addi-  1  Lewin's  C.  C,  4;  Dempsey  v.  Peopie, 

^ional  offence,  and  the  other  is  not  held  47  Illinois,  328 ;  Toe  y.  Fe^de,  48  Bli- 

rosponaible  for  it  as  accessory  :  Walter  nois,  410. 

y.  The  State,  5  West  Va.,  532.             .  Though  the  principal  and  acoeesory 

Though  one  indicted  as  an  accessory  may  be   indicted    together  :    King  v. 

before  the  fact  cannot    be    convicted  Morris,  2  Leach  (4th  ed.),  1096. 

upon  proof  that  he  was  present  at  the  For  precedents  of  indictments  against 

commission  of  the  offence  aiding  and  principals  in  the  second  degree,  and 

abetting:    Bex   v.    Gordon,   1  Leach  also  against   accessories,   see  6  Cox's 

(4th  ed.),  515,  1  East's  PI.  Cr.,  352.  Cr.  Rep.,  Appendix,  pp.  C,  CI. 

An    accessory  must  be  indicted  ae  As  to  the  technicalities  which  exist 

sttch.    He  cannot  be  convicted  on  an  between  principals  in  the  second  degree 

indictment    charging   him    as    princi-  and  accessories  and  necessary  allega^ 


pal :  Segina  v.  Fallen,  9  Cox's  Cr.  Cas.,  tions :   see  1  Stark.  Cr.  PI.  (2d  ed.), 

242.  139-143  ;  People  v.  Crenshaw,  46  Cal., 

See  also  note  to  Berigan's  case.  Six  65 ;  Archb.   Cr.  Pr.  and  P].  (17  Eng. 

Circuit  Cases,  195,  note  (b.)  ;  Thornton  ed.),  8-16  ;  1  Whart.  Cr.  Law.,  §§  11^ 

V.    The    Commonwealth,    24   Grattan,  154 ;  Bish.  St.  Crimes,  Bish.  Cr.  Law, 

(Va.),  657 ;   Campbell  v.  The  State,  40  Bish.  Crim.  Prac. 


[Law  Reports,  2  Crown  Cases  Reserved,  150.] 
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150]  *The  Queen  v.  Foulkes. 

EMezzlemerU — Clerk  or  Servant. 

The  prisoner's  father  was  clerk  to  a  local  board,  and  held  other  appointments. 
The  prisoner  lived  with  his  father,  and  assisted  him  in  hjs  office  and  in  the  business 
of  the  board.  In  his  father's  absence  the  prisoner  acted  for  him  at  the  meetings  of 
the  board,  and  when  present  he  assisted  him.  The  prisoner  was  not  appointed  or 
paid  by  the  board;  and  there  was  no  evidence  that  he  received  any  salary  from 
his  father.  The  board  having  occasion  to  raise  a  loan  on  mortgafi;e,  the  prisoner 
managed  the  business  for  his  father,  and  at  his  father's  office  received  the  money 
from  the  mortgagees,  and  appropriated  a  part  of  it  to  his  own  use : 

ffeld,  that  there  was  evidence  that  the  prisoner  was  a  clerk  or  servant,  or  employed 
as  a  clerk  or  servant,  and  was  guilty  of  embezzlement. 

Case  stated  by  Quain,  J. 

The  prisoner  was  tried  at  the  last  assizes  for  Shropshire 
for  emDezzlement.  The  indictment  on  which  the  prisoner 
was  tried  contained  four  counts.  On  the  first  count  he  was 
charged,  that  on  the  22d  of  September,  1871,  he  was  em- 
ployed as  clerk  to  the  local  board  of  Whitchurch  and  Dod- 
mgton,  and  received  £600  on  account  of  the  said  local  board, 
and  did  steal  £100,  parcel  of  the  said  £600,  the  moneys  of 
the  said  local  board,  his  employers.  On  the  second  count, 
•that  on  the  14th  of  February,  1872,  he  embezzled  the  sum  of 
£100,  the  moneys  of  the  said  local  board,  his  employers. 
On  the  third  count,  that  on  the  22d  of  September,  1871,  he 
embezzled  the  sum  of  £100^  parcel  of  a  sum  of  £600,  the 
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moneys  of  Charles  Foulkes,  his  master.  On  the  fourth 
count,  that  on  the  14th  of  February,  1872,  he  embezzled  the 
sum  of  £10(),  the  moneys  of  Charles  Foulkes,  his  master. 
Charles  Foulkes,  the  father  of  the  prisoner,  was  appointed 
clerk  to  the  local  board  of  Whitchurch  and  Dodington,  at  a 
salary  of  £40  a  year,  and  continued  to  hold  such  appoint- 
ment till  his  death.  Charles  Foulkes  held  various  other  ap- 
pointments. The  business  of  the  board  was  transacted  at  his 
office,  the  board  paying  him  a  rent  for  the  use  of  it.  The 
prisoner  lived  witn  his  father,  and  assisted  him  in  his  office 
and  in  conducting  the  business  of  the  local  board.  In  the 
absence  of  his  father,  prisoner  acted  for  him  at  the  meetings 
of  the  local  board,  anA  assisted  his  father  when  present. 
Prisoner  was  not  appointed  or  paid  by  the  local  board. 
There  was  no  ^evidence  that  prisoner  was  paid  any  [151 
salary  bv  his  father.  The  only  evidence  was  that  he  in  fact 
assisted  his  father  as  clerk  or  servant  or  assistant  in  his  office 
as  above  described.  In  the  year  1871,  and  while  Charles 
Foulkes  was  clerk  to  the  local  boari  as  above  mentioned,  the 
board  had  occasion  to  raise  a  loan  for  the  purpose  of  build- 
ing a  market.  The  money  was  raised  on  mortgages  of  the 
local  rates.  Theprisoner  managed  the  business  of  the  loan 
for  his  father.  He  filled  in  the  usual  form  of  mortgage,  and 
either  he  or  his  father  obtained  the  proper  signatures  of  -the 
members  of  the  local  board.  The  course  oi  business  was, 
that  prisoner  received  at  his  father's  office  the  money  from 
the  mortgagees,  in  exchange  for  the  mortgages,  and  paid  it 
into  the  Whitchurch  and  EUesmere  Bank  (who  were  the 
treasurers  of  the  board)  to  an  account  called  the  '*  market 
account.'*  In  the  course  of  this  employment  he  embezzled 
and  appropriated  to  his  own  use  the  two  sums  of  money 
mentioned  in  the  indictment.  It  was  objected  by  counsel  for 
the  prisoner,  that  he  could  not  be  convicted  on  the  first  two 
counts  of  the  indictment,  as  he  was  not  a  clerk  or  servant  of 
the  board,  nor  employed  by  the  board  in  that  or  any  other 
capacity ;  and  that  he  could  not  be  convicted  on  the  third  or 
fourth  counts,  as  there  was  no  evidence  that  he  was  the  clerk 
or  servant  of  his  father,  or  was  employed  by  him  in  that  ca- 
pacity, beyond  the  fact  that  he  assisted  his  father ;  and  that 
the  moneys  embezzled  were  not  the  moneys  of.  Charles 
Foulkes,  but  of  the  local  board.  The  prisoner  was  con- 
victed and  sentenced,  but  the  learned  jud^e  respited  the  exe- 
cution of  the  sentence  till  after  the  decision  oi  the  court  on 
this  case.  The  question  for  the  court  was,  whether  upon  the 
above  facts  the  prisoner  could  be  properly  convicted  on  any 
of  the  counts  of  the  indictment.  The  following  cases  were 
12  Eng.  Rep.  81 
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cited  before  the  learned  judge :  Reg.  v.  Negus  {\  Reg,  v. 
Beaumont  i^\  Reg.  v.  Tyreei^) ;  and  the  11  &  12  Vict.  c.  63, 
8.  138,  was  referred  to  as  authorizing  the  board  (the  district 
being  a  non-corporation  district)  to  lulege  that  the  property 
was  the  property  of  their  clerk. 

Rose^  for  the  prisoner :  The  prisoner  could  not  properly 
152]  be  ^convicted  of  embezzlement.  To  constitute  embez- 
zlement by  a  person  "being  a  clerk,  or  servant,  or  being 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
seiTant"  C),  there  must  be  a  contract  of  service  of  some  kind 
express  or  implied.  In  the  present  case  there  was  none ;  for 
the  prisoner  was  in  no  sense  in  the  employment  of  the  local 
board,  and  the  services  he  rendered^to  his  father  were  mere 
voluntary  services,  not  rendered  in  pursuance  of  any  con- 
tract. [He  cited  Rex  v.  Burton  (*) ;  Rex  v.  Nettleion  (*) ; 
Reg.  V.  Bowers  (') ;  Reg.  v.  Tyree  (*) ;  Reg.  v.  Turner  (*) ; 
Reg.  V.  Cullum  (•) ;  Reg.  v.  Negus  ('*).] 

No  counsel  appeared  for  the  prosecution. 

CocKBURN,  Cf.  J.:  I  think  there  was  evidence  on  which  the 
jury  might  well  find  that  the  prisoner  either  was  a  clerk  or 
servant,  or  was  employed  as  a  clerk  or  servant.  The  father 
held  various  offices,  and  the  prisoner,  his  son,  in  consequence 
of  his  father's  illness,  or  for  other  reasons,  did  the  duties 
which  the  father  would  otherwise  have  had  to  do  himself  or 
to  employ  a  clerk  to  do.  It  is  true  there  was  no  contract 
binding  him  to  go  on  doing  those  duties.  But  the  relation 
of  master  and  servant  mav  well  be  terminable  at  will,  and 
while  the  prisoner  did  act  he  was  a  clerk  or  servant. 

The  second  question  is,  whether  there  was  an  embezzle- 
ment. I  think  there  was.  The  money  was  to  be  received  by 
the  father,  though  received  for  the  local  board.  He  was  the 
proper  custodian  of  the  money,  and  the  son  received  it  for 
him.     There  was,  therefore,  evidence  upon  both  points. 

Bramwell,  B.:  I  am  of  the  same  opinion.  If  the  pris- 
oner had  not  been  the  son  of  the  man  for  whom  he  acted,  and 
153]  had  not  lived  *with  him,  it  is  abundantly  evident  that 
he  would  have  been  a  clerk  or  servant,  and  would  have  been 

(*)  Law  Rep.,  2  C.  C,  34.  to  or  received  or  taken  into  possession 

(«)  Dears.  Cr.  C,  270;   23  L.  J.  (M.  by  him  for  or  in   the   name  or  on  the 

C).  64.          ^  account  of  his  master  or  employer  .  .  . 

(')  Law  Rep.,  1  C.  C,  177.  shall  be  deemed  to  have  feloniously  stolen 

(*•)   By  24   <fe   25  Vict.   c.   96,  s.   68 :  t^e  same  from  his  master  or  employer.  .  .  " 

"  Whosever,  being  a  clerk  or  servant,  or  (*)  1  Moo.  Cr.  C,  237. 

being  employed  for  the  purpose  or  in  the  (•)  1  Moo.  Cr.  C,  259. 

capacity  of  a  clerk  or  servant,  shall  fraud-  (')  Law  Rep.,  1  C.  C,  41. 

ulently  embezzle  any  chattel,  money,  or  (•*)  11  Cox  Cr.  C,  551. 

valuable  security  which  shall  be  delivered  ('•^)  Law  Rep.,  2  G.  C.   28. 


Vol.  II.] 


EASTER  TERM,  XXXVHI  VICT. 


643 


The  Queen  v.  Foulkes. 


1875 


entitled  to  pavment  upon  a  quantum  meruit  Then  what 
difference  can  nis  being  a  son  make.  It  may  aflfect  the  na- 
ture of  his  remuneration ;  but  nothing  else. 

With  regard  to  the  money,  the  fatiier  mi^ht  have  had  to 
account  for  it ;  but  he  was  entitled  to  receive  it  from  the  son. 
Therefore  there  was  an  embezzlement. 

Mellor,  J.:  The  only  difficulty  which  I  can  collect  that 
the  learned  judge  felt  was,  that  there  was  no  evidence  of  an 
actual  contract  of  employment.  But  there  is  clear  evidence 
that  in  what  the  prisoner  did  he  was  a  clerk  or  servant. 

Brett,  J.:  The  prisoner  undertook  to  do  things  for  his 
father  which  a  clerk  does  for  his  master,  and  to  do  them  in 
the  way  a  clerk  does  them.  Now,  assuming  that  there  was 
no  contract  to  go  on  doing  those  things,  still  as  long  as  he 
did  them  with  his  father's  agreement,  he  was  bound  to  do 
them  with  the  same  honesty  as  a  clerk,  because  he  was  em- 
ployed as  a  clerk. 

Pollock,  B.  :  If  it  had  been  necessary  to  say  absolutely 
that  the  prisoner  was  clerk  or  servant,  I  should  have  hesi- 
tated. But  I  think  the  words  "employed  as  a  clerk  or  ser- 
vant," are  wider,  and  that  there  is  evidence  to  bring  the  case 
within  them. 

Conviction  affirmed. 

Attorney  for  prisoner :  O.  F.  CooTc^  for  Chandler^  Shrews- 
bury. 


In  ordinary  cases  it  is  a  question  of 
fact  for  the  jury  whether  the  relation 
of  master  and  servant  existed  :  Beg.  v. 
Chater,  9  Cox,  1. 

So  whether  a  woman  who  lived  with 
a  man,  not  her  husband,  as  his  wife  : 
Beg.  V.  Wwrren,  10  Cox,  359. 

Though  a  petition  be  filed  against  the 
master  as  a  bankrupt,  the  property 
may  be  charged  as  that  of  the  master 
until  adjudication :  Beg.  v.  Dix&n,  11 
Cox,  178. 

Though  the  embezzlement  be  at  dif- 
ferent times  of  money  to  be  paid  over 
regularly  in  a  gross  sum,  it  may*be 
charged  as  of  the  gross  sum  due  at  the 
proper  period  for  payment,  and  evi- 
dence of  the  items  received  given  :  Beg. 
V.  Bails,  12  Cox,  96,  L.  R. ,  1  C.  C.  Res., 
328  ;  Beg.  v.  Gorbutt,  7  Cox,  221.      . 

See  Ward  v.  Law,  etc.  9  Law  Reporter, 
N.  S.,  650;  Commomcealth  v.  Ihicker- 
man,  9  Law  Reporter,  N.  S.,  503. 

The  fact  that  the  servant  properly 


enters  the  receipt  of  the  money  in  his 
master's  books  will  not  save  him  from 
being  guilty  of  embezzlement  in  appro- 
priatizig  it  to  his  own  use  :  Beg.  v  Lis- 
ter, 7  a)x,  203 ;  Be{i.  v.  Oarbutt,  7  Cox, 
221. 

It  has  been  held  that  the  following 
persons  were  servants  or  agents  in  such 
a  sense  that  they  were  guilty  of  em- 
bezzling property  which  came  to  their 
hands  as  such  : 

One  employed  by  the  station  agent  of 
a  railroad  company  to  deliver  property, 
collect  the  freight  and  account  to  the 
station  agent :  Beg.  v.  Thorpe,  8  Cox's 
Cr.  Cas.,  29. 

A  railroad  conductor  j  Beg.  v.  King, 
12  Cox's  Cr.  Cas.,  73. 

A  miller's  foreman  authorized  to 
make  sales  and  receive  payments  there- 
on :  Beg.  v.  Betts,  8  Cox,  140 ;  Bex  v. 
Barker,  Dowling  &  Ryland's  N.  P.,  19. 

Though  paid  for  his  services  out  of  the 
profits  :  Beg.  v.  McDonald,  9  Cox,  10. 
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The  secretary  of  a  building  soci- 
ety :  Reg,  v.  Hastie,  9  Cox,  264 ;  Reg. 
V.  Tongue,  8  Cox,  386 ;  Reg.  v.  De- 
prose,  11  Cox,  185 ;  Reg.  v.  Redford, 
11  Cox,  367  ;  Reg.  v.  Protid,  9  Cox,  22  ; 
Co7nmonwe<ilth  v.  Tuck&nnan,  9  Law 
Reporter,  N.  S.,  503. 

Though  not  guilty  of  larceny  :  Reg. 
V.  HdBsal,  8  Cox,  491. 

Otherwise  as  to  a  married  woman 
with  whom  a  box  of  valuables  was  left 
as  a  bailee :  Reg.  v.  Robinson,  9  Cox, 
29  ;  Reg.  v.  BunkaU,  9  Cox,  422,  L.  & 
C,  871. 

Or  one  to  whom,  by  mistake,  a  car- 
man delivered  goods :  Reg.  v.  little, 
10  Cox,  559. 

An  assistant  overseer  of  a  township  : 
Reg.  v.  Guilder,  8  Cox,  372 ;  Reg.  v. 
CarpeiUer,  10  Cox,  246,  L.  R.,  1  C.  C. 
lies.,  29. 

The  land  agent  of  a  corporation  : 
Reg.  V.  Gibson,  8  Cox,  436. 

The  servant  of  a  trades  union  though 
some  of  its  rules  were  illegal :  Reg.  v. 
JStainer,  11  Cox,  483,  1  C.  C.  Res.,  230. 

A  carrier,  by  statute:  People  v.  Ni- 
chols, 3  Park.,  579. 

But  the  goods  must  be  technically 
delivered  for  transportation  as  a  car- 
rier :  StaU  V.  Slotter,  38  Iowa,  321. 

The  agent  of  an  insurance  company, 
in  New  iTork  :  Laws  1873,  p.  1059. 

An  auctioneer,  in  Massachusetts,  by 
statute  :  Coin.  v.  Stearns,  3  Law  Re- 
porter, 56,  190. 

A  public  officer  or  officer,  etc.,  of  a 
corporation  in  some  of  the  states,  by 
statute  :  Laws  New  York,  1874,  p,  228  ; 
Reg.  V.  Moah,  7  Cox,  60 ;  Hdlings  v. 
Coin.,  5  Rawle,  64 ;  State  v.  Boody,  53 
N.  H.,  610  ;  State  v.  SmUh,  13  Kansas, 
274;  Comvwnwealth  v.  Tuckerman,  9 
Law  Reporter,  N.  S.,  503. 

One  who  receives  a  watch  to  trade 
for  a  wagon,  and  to  be  paid  $5  for  so 
doing  :  State  v.  FosUr,  37  Iowa,  404. 

The  ticket  agent  of  a  railroad  com- 
pany :  IVte  State  v.  Porter,  26  Missouri, 
201. 

One  who  receives  a  note  to  sell,  to 
receive  the  money  and  pay  it  over 
specifically  to  a  third  person  though  he 
give  his  own  note  as  a  memorandum 
i-eceipt :  Com.  v.  Foster,  107  Mass.,  221  ; 

See  State  v.  Snell,  9  Rhode  Island,  112. 

But  not  a  warehouseman  with  whom 
property  is  simply  stored :  State  v. 
Slotter,  38  Iowa,  321. 


The  following  persons  have  been 
held  not  to  be  : 

One  who  carried  on  a  business  on  his 
own  account  as  the  keeper  of  a  refresh- 
ment house,  who  was  employed  to  pro- 
cure orders  for  the  prosecutor's  goods, 
collect  the  money  and  pay  it  xyver  at 
once,  rendering  weekly  accounts,  be- 
ing paid  for  his  services  by  commis- 
sions :  Regina  v.  Walker,  8  Cox's  Cr. 
Cas.,  1 ;  Regina  v.  May,  8  Cox's  Cr. 
Cas.,  421,  Leigh  &  Cave,  13  ;  Reg.  v. 
Mayle,  11  Cox,  150 ;  Reg.  v.  Bovoers, 
L.  R.,  1  C.  C.  Res.,  41,  10  Cox,  250; 
Reg.  V.  MarsliaU,  11  Cox,  490. 

Otherwise  where  the  party  had  no 
independent  business  :  Reg.  v.  Turner, 
11  Cox,  551 ;  Reg.  v.  BaUey,  12  Cox,  56. 

But  see  Reg.  v.  Tite,  8  Cox,  458, 
Leigh  &  Cave,  29. 

One  employed  by  a  conunittee  of  a 
friendly  society  to  conduct  an  excur- 
sion, to  sell  tickets,  he  being  a  member 
of  the  society :  Reg.  v.  Brew,  9  Cox's 
Cr.  Cas.,  398,  Leigh  &  Cave,  346. 

The  assignor  of  choses  in  action  em- 
ployed by  the  assignee  to  collect  them  : 
Reg.  V.  Barnes,  8  Cox,-129. 

A  trustee  of  a  friendly  society  is  not 
guilty  of  larceny  of  the  funds :  Reg.  v. 
Loose,  8  Cox;  302. 

So  the  treasurer  thereof :  Reg.  v. 
Tyrie.  11  Cox,  241,  L.  R.,  1  C.  C.  Res., 
Ill',* Reg.  V.  Wolstmholme,  11  Cox, 
313. 

The  deputy  of  a  public  officer  :  Reg. 
V.  Glover,  9  Cox,  500. 

A  tradesman  who,  in  good  faith »  re- 
ceives materials  for  manufacture :  Peo- 
ple V,  Burr,  41  How.  Prac,  208. 

One  with  whom  money  was  deposited 
as  a  banker :  Rex  v.  Mason,  Cowling 
&Ryland'sN.  P.,  22. 

One  is  not  guilty  under  an  indictment 
charging  the  embezzlement  of  money 
on  proof  of  embezzlement  of  a  check, 
without  evidence  that  it  had  been  con- 
verted into  money :  Reg.  v.  Keena,  11 
Cox,  123,  L.  R.,  1  C,  C.  Res.,  118. 

•In  proper  cases  the  indictment  may 
charge  the  defendant  as  the  servant  of 
four  different  companies :  Reg.  v, 
Bailey,  1  Cox,  179. 

It  is  sometimes  a  question  of  fact  for 
the  jury  whether  the  defendant  re- 
ceives money  by  virtue  of  his  employ- 
ment :  Regina  v.  Arman,  Dearsly's 
C.  C,  575. 
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Nov.  17,  1874. 

*The  Kathleen.     (6733.     6740.     6769.)        [269 

Salvage-^Pleading — RigM  of  Shipowner  to  Freight  after  Abandonment  of  Ship. 

A  bark  laden  with  a  cargo  shipped  at  Charleston  under  bills  of  lading  whereby 
the  cargo  was  to  be  delivered  on  payment  of  freight  at  Bremen,  whilst  prosecuting 
her  voyage  to  Bremen,  was  run  into  in  the  English  Channel  and  damaged  by  another 
vessel,  which  was  alone  to  biame  for  the  collision.  The  master  and  crew  of  the 
bark  abandoned  her,  and  in  her  abandoned  state  she  was  taken  possession  of  by 
salvors,  who  brought  the  bark  and  her  cargo  into  Dover.  The  cargo  was  damaged 
by  sea- water,  and  was  alleo^ed  to  be  deteriorating.  In  a  suit  instituted  by  some  of 
the  salvors  against  the  bark,  her  cargo,  and  freight,  the  court,  on  an  application 
made  on  behalf  of  the  plaintiffs,  without  notice  to  the  owners  of  the  bark,  ordered 
the  cargo  to  be  sold.  Tlie  owners  of  the  bark  afterwards  hearing  of  the  order,  and 
wishing  to  have  the  cargo  transhipped  and  carried  on  to  its  destination,  applied  to 
the  court  to  rescind  the  order,  and  offered  to  give  bail  for  the  cargo.  The  court 
being  of  opinion  that  it  was  for  the  benefit  of.  all  parties  that  the  cargo  should  be 
sold,  refused  to  prevent  the  sale,  but  reserved  all  questions  of  freight  Afterwards 
the  cargo  was  sold,  and  the  proceeds  brought  into  court,  and  the  owners  of  the  bark 
then  applied  to  the  court  to  order  the  payment  out  of  the  proceeds  in  court  of  a  sum 
of  money  in  respect  of  freight : 

Hcldy  that,  by  the  abandonment  of  the  bark,  the  contract  to  pay  freight  had  been 
dissolved,  and  that  the  owners  of  the  bark  were  not  entitled  to  any  payment  in  re- 
spect of  freight. 

The  Kathleen  was  a  bark  of  462  tons,  and  in  December, 
1873,  was  laden  at  the  port  of  Charleston,  in  the  United 
States  of  America,  with  a  cargo  consisting  of  1,620  bales  of 
cotton,  under  several  bills  of  lading,  whereby  the  same  was 
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to  be  delivered  at  the  port  of  Bremen  (the  dangers  of  the 
seas  excepted^  unto  the  order  of  thie  several  shippers  or  as- 
signs, he  or  tney  paying  freight  for  the  said  cotton  at  cer- 
tain rates  per  pound  'of  invoice  weight  (amounting  for  the 
whole  of  the  said  cotton  to  the  sum  of  £2,081 16.5.  Id,),  and 

¥rimage  and  average  (amounting  to  the  sum  of  £104 1^.  10^.) 
he  Kathleen  sailed  from  Charleston  with  the  said  cargo  on 
board  and  was  proceeding  on  her  voyage  to  Bremen  on  the 
24th  of  January,  1874,  when  she  was  run  into  in  the  English 
Channel,  off  Efastings,  by  the  Mallowdale,  an  iron  ship  of 
about  1,200  tons  which  struck  her  on  the  port  bow,  cut  her 
down,  and  otherwise  did  great  damage  to  her.  For  this 
collision  the  Mallowdale  was  solely  to  blame.  On  the  morn- 
270]  ing  of  the  following  day  the  master  *and  crew  of  the 
Kathleen  were  compelled  to  leave  her,  as  she  had  become 
unmanageable,  and  were  taken  on  board  the  Mallowdale 
(which  had  remained  by  the  Kathleen  during  the  night),  and 
landed  at  Deal;  After  the  master  and  crew  of  the  Kathleen 
had  so  left  her,  a  French  lugger,  the  St.  Claire,  of  Boulogne, 
came  up  to  the  Kathleen,  and  some  of  the  crew  of  the  St. 
Claire  went  on  board  of  the  Kathleen,  and  remained  there 
until  after  a  number  of  fishing  boats  from  Hastings  had  come 
up,  and  the  men  from  the  said  Hastings  boats  had  taken 
charge  and  possession  of  the  Kathleen. 

Eventually  the  said  Hastings  men,  with  the  assistance  of  a 
lugger  from  Deal,  and  of  the  steam -tug  Palmerston  from 
Dover,  succeeded  in  bringing  the  Kathleen  and  her  cargo  to 
Dover,  where  she  arrived  on  the  27th  of  January. 

On  the  27th  of  January,  1874,  a  salvage  suit  (No.  6^5) 
was  instituted  on  behalf  of  the  owners,  master,  and  crew  of 
the  steam-tug  Palmerston  against  the  bark  Kathleen,  her 
cargo,  and  the  freight  due  in  respect  thereof,  and  on  the 
same  day  the  Kathleen  and  her  cargo  were  arrested  at  Dover 
by  a  warrant  issued  in  the  suit.  The  owners  of  the  Kathleen 
having  duly  appeared,  a  commission  of  unlivery  issued  on 
the  30th  of  January,  under  which  the  cargo  was  unladen. 
On  the  2d  of  February  a  salvage  suit  (No.  6733)  was  insti- 
tuted on  behalf  of  the  owners,  masters,  and  crews  of  the 
seven  fishing  luggers  belonging  to  Hastings  against  the 
Kathleen,  her  cargo,  and  the  freight  due  in  respect  thereof. 
After  the  institution  of  this  last-mentioned  suit  the  plaintiffs 
in  suit  No.  6725  abandoned  that  suit(*),  and  instituted  on 
the  6th  of  February  a  fresh  salvage  suit  (No.  6740)  against 
the  Kathleen,  her  cargo,  and  freight.     The  owners  of  the 

(')  It  is  bdieved  that  this  suit  was  abandoned  owing  to^some  informality  in  tho 
proceedings. 
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Katlileen  and  the  owners  of  her  cargo  appeared  separately 
in  each  of  the  suits  No.  673  and  ]No.  6740.  On  the  9th  of 
February  the  plaintiflfs  in  cause  6733,  at  the  instance  of  the 
owners  of  the  cargo,  but  without  no.tice  to  the  owners  of  the 
Kathleen,  and  without  their  knowledge,  applied  for  and  ob- 
tained an  order  of  the  court  to  have  the  cargo  appraised  and 
sold.  This  order  was  made  on  an  affidavit,  which  stated 
that  the  cargo  was  deterioi-ating  in  value.  The  owners  of 
the  cargo  *formally  consented  to  the  order.  On  the  [271 
12th  of  February  the  fact  that  this  order  had  been  made  first 
came  to  the  knowledge  of  the  owners  of  the  Kathleen,  and 
their  solicitors  at  once  filed  a  notice  of  motion  that  they 
should  move  the  court  to  set  aside  the  order  for  the  sale 
of  the  cargo,  and  to  order  that  the  owners  of  the  Kath- 
leen should  be  allowed,  on  giving  bail  in  the  salvage  suits 
for  the  cargo,  to  carry  the  same  on  to  its  destination  in 
order  to  earn  freight,  or  to  order  that  if  the  said  order  for 
sale  were  allowed  to  stand,  the  owners  of  the  Kathleen 
should  be  paid  the  amount  of  their  freight  out  of  the  pro- 
ceeds of  the  sale. 

Feb.  18,  1874.  Aspland,  on  behalf  of  the  owners  of  the 
Kathleen,  moved  the  court  in  pursuance  of  the  notice  of  mo- 
tion :  He  offered  to  give  bail  for  the  cargo,  .and  insisted  on 
tlie  right  of  the  owners  of  the  Kathleen  to  carry  on  the  cargo 
so  as  to  earn  freight,  or  to  be  paid  freight  if  the  owners  of 
the  cargo  preferred  to  demand  delivery  at  Dover.  In  sup- 
port of  the  motion  affidavits  were  filed,  in  which  it  was  stated 
that  the  owners  of  the  Kathleen  desired  the  cargo  to  be  for- 
warded to  Bremen,  and  that  they  were  willing  to  give  bail 
to  satisfy  the  claims  of  the  salvors  in  respect  of  the  cargo ; 
that  the  cargo  was  in  a  state  as  fit  to  be  carried  to  Bremen 
as  to  London ;  that  it  would  sell  at  Bremen  to  more  ad- 
vantage than  in  London,  and  that  the  cost  of  bringing  the 
cargo  to  London  would  exceed  the  cost  of  taking  the  same 
to  firemen. 

W.  G.  F,  PJiilUmore^  on  behalf  of  the  owners  of  the'cargo, 
opposed  the  motion :  Affidavits  were  filed  on  behalf  of  the 
salvors,  in  which  it  was  stated  that  if  the  cargo  was  for- 
warded to  Bremen  it  would  be  greatly  depreciated,  and  that 
an  immediate  sale  was  necessary,  ana  that  the  best  thing  to 
be  done  was  to  have  the  cargo  conveyed  to  London  by  rail, 
and  there  sold. 

E.  C.  Clarkson  for  the-  owners,  masters,  and  crews  of  the 
English  fishing  luggers. 

Sir  Robert  PiiiLLiM0R>^:  T  think  that  the  duty  of  the 
court  in  the  present  stage  of  the  case  is  clear.     The  evidence 
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presented  to  me  to-day  establishes  that  this  cargo  is  fast  de- 
teriorating through  the  damage  it  has  sustained  by  salt 
water,  and  that  it  is  for  the  advantage  of  all  parties  that  a 
sale  should  take  place  at  once.  One  thing  alone  is  sufficient 
272]  to  induce  me  to  make  this  order  of  *sale,  and  that  is, 
the  owners  of  the  cargo  have  expressed  their  wish  for  the 
sale,  in  order  that  further  deterioration  may  be  prevented. 
And,  as  I  understand  the  matter,  the  owners  of  the  cargo 
press  for  this  sale,  even  if  it  should  turn  out  that  they  are 
bound  to  pay  freight  for  the  cargo,  whether  in  full  or  pro 
rata.  At  present  I  express  no  opinion  as  to  whether  the 
owners  of  the  ship  are  entitled  to  freight.  The  shipowners 
can  apply  at  a  later  stage  of  the  case  for  the  payment  to 
them  of  freight,  and  the  q^uestion  can  then  be  raised  in  a 
more  formal  manner  on  petition,  so  that  not  only  my  opinion 
can  be  taken,  but  also  that  of  the  Court  of  Appeal.  That 
seems  to  me  to  be  the.  right  way  to  deal  with  the  question 
of  law,  which  is  one  of  considerable  importance  and  diffi- 
culty. As  the  proceeds  of  the  sale  of  the  cargo  will  be 
paid  into  court,  the  shipowners  will  have  full  security  for 
their  claim  for  freight.  I  therefore  order  the  sale  to  take 
place,  and  for  the  purposes  of  the  sale  I  order  the  cargo  to 
be  brought  to  London,  and  I  reserve  all  questions  as  to 
freight  C). 

Pursuant  to  this  order  the  cargo  was  removed  to  London, 
and  was  sold  by  auction  on  the  12th  of  March,  and  realized 
£14,932. 

(*)  Another  cause  of  salvage.  No.  owners  of  the  cargo  filed  an  answer  to 
6769,  was  on  the  27th  of  February,  in-  the  petition  in  cause  No.  6769.  Tlio 
stituted  on  behalf  of  the  owners,  mas-  3d  article  of  this  answer  referred  to 
ter,  and  crew  of  a  French  lugger,  called  the  petition  in  the  consolidated  cause 
the  St.  Claire,  against  the  Kathleen,  and  stated  in  substance,  the  allegations 
her  cargo  and  freight,  and  a  petition  there  made  with  reference  to  the  al- 
was  filed  in  the  suit.  The  salvage  leged  misconduct  of  the  crew  of  the  St. 
suits.  No.  6733,  and  No.  6740,  having  Qaire,  and  the  4th  article  of  the  answer 
been  consolidated,  a  petition  was  filed  proceeded  as  follows : 
in  the  (^nsolidated  suit.  The  petition  • '  For  the  purposes  of  this  answer,  but 
in  cause  No.  6769,  alleged  that  the  St.  not  further  or  otherwise  (the  de fen- 
Claire  first  fell  in  with  the  Kathleen  dants  being  necessarily  ignorant  of  the 
after  her  abandonment,  and  the  crew  of  actual  facts)  the  defendants  herein 
the  St.  Claire  began  to  tow  her  to  Bou-  adopt  the  allegations  in  the  said  peti- 
logne,  when  the  Hastings  fishing  lug-  tion  on  behalf  of  the  said  Englisli  boats 
gers  came  up,  and  the  crews  of  the  contained,  and  aver  that  the  same  are 
luggers  forcibly  dispossessed  them,  respectively  true." 
The  petition  in  the  colsolidated  cause  On  the  5th  of  May,  G.  Bruce,  on  be- 
alloged  that  when  the  Hastings  fishing  half  of  the  plaintiffs  in  cause  6769, 
luggers  came  up  to  the  Kathleen,  the  moved  the  court  to  reject  the  third  and 
crew  of  the  St.  Claire  were  engaged  in  fourth  articles  of  the  above  answer  on 
stripping  the  Kathleen,  and  were  mak-  the  ground  that  such  articles  were  im- 
in^  nt)  offorts  to  save  her.  pertinent  and  embarrassing. 

Thi'  owners  of  the  Kathloon  and  the  Bntt,  ilX,  and  Aaplftiid  for  the  own- 
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*An  act  on  petition  was  subsequently  filed  on  behalf  [273 
of  the  owners  of  the  Kathleen,  which  alleged,  inter  alia^ 
that  the  cargo  had  been  wet  and  had  suffered  damage  from 
sea-water,  but  the  same  could  have  been  reshipped  and 
carried  on  to  Bremen  so  as  to  arrive  there  in  a  merchantable 
condition  as  cotton,  and  the  owners  of  the  Kathleen  could 
and  were  alwaj^s  ready  and  willing,  and  desired,  and  in- 
tended to  reship  and  carry  the  same  forward,  taking  due 
care  of  it,  and  using  all  necessary  precautions  against  its 
further  deterioration,  and  would  have  so  done,  and  would 
have,  duly  delivered  it  upon  payment  of  freight  according 
to  the  bills  of  lading,  if  mey  nad  not  been  prevented  from 
doing  so  by  the  proceedings  on  the  part  of  the  owners  of 
the  said  cargo. 

The  act  on  petition  also  contained  the  following  averment : 

In  the  cirenmstances  above  stated,  the  owners  of  the  Kathleen  sabmit  that  they 
are  entitled  to  the  freight  which  they  womld  have  earned  by  caiTying  the  said  cargo  on 
to  Bremen,  if  they  had  not  been  prevented  from  doing  so  by  the  intervention  of  the 
owners  of  the  said  cargo,  and  their  election  to  take  the  same  out  of  the  shipowners' 
hands  without  their  consent  at  an  intermediate  port,  and  that  they  are  entitled  (sub- 
ject to  the  rights  of  the  salvors  of  the  said  ship  and  cargo)  to  a  lien  upon  the  pro- 
ceeds of  the  said  cargo,  now  in  the  registry,  in  respect  of  such  frcisht ;  and  if  not 
entitled  to  the  full  amount  of  such  freight,  that  they  are  not  entitled  to  freight  pro 
rata,  or  to  a  reasonable  remuneration  for  the  carriage  of  the  said  cargo  from  Charles- 
ton as  aforesaid.  By  the  exertions  and  expenditure  of  the  owners  of  the  Kathleen, 
in  carryiog  the  said  cargo  from  Charleston  to  Dover,  the  same  was  greatly  increased 
in  value. 

The  act  on  petition  concluded  with  a  prayer  praying  the 
judge  to  "declare  that  the  owners  of  the  Kathleen  are  en- 
titled (subject  to  the  rights  of  the  salvors  of  the  Kathleen 
and  her  cargo)  to  a  lien  upon  the  proceeds  of  the  sale  of  the 
said  cargo  for  the  freight  or  other  remuneration  due  to  the 
said  owners  of  the  Kathleen  in  respect  thereof  ....  to  rQ- 

ers  of  the  Kathleen,   and  W.  G,  F,  made  by  themselves,  the  defendants. 

PhUlimore,  for  the  owners  of  the  cargo,  I  am  of  opinion  that  the  third  and 

opposed  the  motion.  fourth  articles  of  the  answer  must  be 

Sir  Robert  Phillimore  :  The  only  reformed.    The  mode  of  pleading  which 

question  which  1  have  to  decide  is,  has  been  adopted  is  wholly  without  pre- 

whether  the  pleadings  in  the  present  cedent  in  this  court, 

case  are  in  proper  form  or  not.     Now  I  In  consequence  of  the  decision  of  the 

am  clearly  of  opinion  they  are  not  in  court,  the  defendants  in  cause  6,769 

proper   form.     The    defendants    must  filed  an  amended  answer,  which,  with- 

either  elect  to  leave  the  matter  on  the  out  referring  to  the  pleadings  in  the 

statements  of  the  plaintiffs,  not  deny-  consolidated  cause,  alleged  substantive 

ing  their  statements,  but  pleading  ig-  charges    of    misconduct    against    the 

norance  of  the  real  state  of  facts,  and  plaintiffs. 

leave  them  to  contest  with  the  other  June  19,  20,  22.  The  several  salvi^e 
salvors  their  right  to  recover  salvage,  causes  came  on  to  be  heard,  and  the 
or  they  must  positively  and  directly  judge  found  the  charge  of  misconduct 
raise  the  question  of  misconduct  on  the  not  proved,  and  ajvprded  salvage  re- 
pleadings  by  alleging  misconduct  in  the  ward  to  the  plaintinis  in  all  the  suits 
plaintiffs   as    a    distinctive    allegation 
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fer  it  to  the  registrar  and  merchants  to  ascertain  the  amount 
thereof,  and  to  direct  that  (subject  to  the  rights  of  the  said 
salvors)  the  said  owners  of  the  Kathleen  shall  be  paid  the 
amount  that  may  be  due  to  them  in  respect  of  the  premises 
out  of  the  proceeds  of  the  said  cargo,  and  to  condemn  the 
owners  of  the  said  cargo  in  the  costs  of  these  proceedings, 
and  that  otherwise  rignt  and  justice  may  be  administered  in 
the  premises." 

The  solicitors  for  the  owners  of  the  cargo  filed  an  answer 
to  the  act  on  petition. 

The  answer  alleged  inter  alia  as  follows : 

The  said  cargo  had  been  wet  and  had  suffered  considerable  damage  from  sea- water. 
It  could  not  have  been  reshipped  at  Dover.  If  it  could  have  been  reshipped  it  would 
have  been  only  so  reshipped  after  great  delay  and  with  much  damage,  and  it  would 
not  have  arrived  at  Bremen  in  a  merchantable  condition  as  cotton.  If  it  had  so 
arrived  in  a  merchantable  condition  as  cotton  it  would  have  been  as  cotton  of  greatly 
inferior  kind  and  value.  It  was  proper  and  nq^essary,  in  order  to  avoid  a  great  de- 
preciation in  value,  to  sell  and  deliver  the  said  cargo  as  quickly  as  possible. 

By  reason  of  the  premises  the  owners  of  the  Kathleen  have  no  claim  against  the 
ca^o  or  the  owners  thereof  for  any  freight. 

The  owners  of  the  Kathleen  did  not  iu  any  case  fulfil  their  contract  to  carry  the 
said  cargo  to  Bremen,  and  are  not  entitled  to  any  freight,  or  to  any  sum  in  respect 
of  freight,  or  to  any  remuneration  for  carriage  of  the  said  cargo. 

July  14,  1874.  The  question  as  to  the  right  to  freight  now 
came  before  the  court  for  decision.  The  afiidavits  used  on 
the  motion  to  rescind  the  order  for  sale  were  referred  to,  and 
additional  evidence  was  given  by  witnesses  examined  in 
court  on  behalf  of  the  owners  of  the  Kathleen.  The  fresh 
evidence  given  went  to  support  the  allegations  above  refer- 
red to  in  the  act  on  petition. 

Mllward^  Q.C.,  and  Aspland^  on  behalf  of  the  owners  of 
275]  the  *Kathleen :  The  owners  of  the  Kathleen  are  enti- 
tled to  the  full  amount  of  the  bill  of  lading  freight.  They 
were  always  ready  and  willing  to  perform  their  contract,  and 
would  have  performed  it  had  they  not  been  prevented  by 
proceedings  instigated  by  the  owners  of  the  cargo.  The 
owners  of  the  cargo  have  therefore  prevented  the  owners  of 
the  ship  earning  their  full  freight :  The  Teutonia  (') ;  The 
JSoblomsten{*).  The  shipowners  had  a  right  to  insist  upon 
having  the  cargo  carried  forward  :  Notara  v.  Henderson  (') ; 
Ddkin  v.  Oxley(^)\  Tronson  v.  Dent{^)\  Or  eat  Northern 
By,  Co,  V.  Swaffield{^)\  Jordan  v.  Warren  Insurance 
Co.  O  ;  Blasco  v.  Fletcher  ("). 

If  full  freight  is  not  due,  pro  rata  freight  is  due.     The 

(^)  Law  Rep.,  4  P.  C,  171.  (»)  8  Moo.  P.  C,  419. 

(«)  Law  Rep.,  1  A.  &  E.,  293.  («)  Law  Rep.,  9  Ex.,  132. 

(8)  Law  Rep..  TfJ.  B.,  226.  (')  1  Story,  Rep.  342. 

(^)  15  C.  li.  (N.S.).  ^4«;  ^3  L.  J.  fC.P.),  («)  14  C.  B.  (N.S.),  147  ;  32  L.J.  (C.P.), 

100.  28  i. 
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owners  of  the  cargo  have  sanctioned  the  delivery 'of  the 
cargo  at  Dover,  and  have  derived  benefit  from  the  sale  of 
the  cargo :  The  Soblomsten  (*).  The  delay  and  inconvenience 
occasioned  by  the  excepted  perils  was  not  such  as  to  frus- 
trate the  object  of  the  adventure,  and  therefore  cannot  aflfect 
the  rights  of  the  parties:  Tronson  v.  Dent(^)\  Cargo  ex 
Argos  (*) ;  Notara  v.  Henderson  (*) ;  Cargo  ex  Oalam  ( ). 

Bvit^  Q.C.,  W.  G.  F.  PMlUmore,  and  Mvhhs :  No  freight 
is  due,  because  the  cargo  has  not  been  delivered  at  nts  port 
of  destination.  The  owners  of  the  cargo  are  not  responsible 
for  the  action  of  the  court ;  the  court  ordered  the  cargo  to 
be  sold  because  it  was  not  in  a  fit  state  to  be  carried  to  its 
destination,  and  could  not  be  carried  to  its  destination.  No 
act  has  been  done  by  the  owners  of  the  cargo  to  raise  any  im- 
plied contract  on  their  part  to  pay  pro  rcUa  freight :  VlieT'^ 
ooomv.  Chapmani^). 

By  the  abandonment  of  the  vessel  the  contract  of  carriage 
was  determined,  and  all  right  to  freight  was  forfeited.  [They 
cited  The  TritoniaC);  The  Dantzic  Packet  {^)\  The  Cla- 
risse  (•). 

Milward^  Q.C.,  in  reply :  The  contract  of  carriage  had 
not  *been  dissolved  Dy  the  abandonment:  The  [276 
Aguilla {''');  Thornley  v.  Hebson{'^)\  BriggsY.  MercJiant 
Traders*  Insurance  Association  (") ;  The  Propeller  Mo- 
hawk{^\  Cur,  adv,  vuU. 

July  22.  Sir  Robert  Phillimore:  The  Kathleen,  a 
vessel  laden  with  cotton,  coming  from  Charleston  to  Bre- 
men, came  into  collision  with  a  vessel  called  the  Mallowdale, 
on  the  24th  of  January  last.  The  damage  which  she  re- 
ceived induced  the  master  to  abandon  her ;  no  blame  attaches 
to  him  on  that  account;  she  was  abandoned  and  became  a 
derelict  ;*  she  was  afterwards  saved  in  her  shattered  condi- 
tion by  certain  salvors,  English  and  French,  and  brought 
with  her  cargo  into  Dover,  on  the  27th  of  January.  I 
awarded  £3,350  salvage  remuneration,  with  certain  costs. 
On  the  30th  of  January  I  made  an  order  for  unlivery  of  her 
cargo.  On  the  9th  of  February  on  an  affidavit  of  the  owners 
of  the  cargo  as  to  the  deterioration  of  the  cotton,  I  ordered 
a  sale  tp  take  place.  On  the  16th  of  February  the  unload- 
ing was  completed.     On  the  18th  of  February  the  shipown- 

(')  Law  Rep.,  1  A.  <&  E.,  293.  (»)  8  llagg.  Adra.,  888. 

(«)  8  Moo.  P.  C,  419.  (»)  Sw.  Adm.,  129. 

(»)  Law  Rep.,  5  P.  C,  134.  (»<>)  1  W.  Rob..  87. 

(^)  Law  Rep.,  7  Q.  B.,  225.  (")  2  B.  A  Aid.,  518. 

(*)  Br.  A  Lush.,  167.  ('«)  18  Q.  B.,  107  ;  18  L.  J.  (Q.B.),  178. 

(«)  13  M.  A  W.,  230.  (")  8  Wallace,  153. 

O  2  W.  Hub.,  522. 


652  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L.  R. 


1874  The  Kathleen. 


ers  offered  to  carry  on  the  cotton  to  Bremen.  I  ordered  the 
sale,  however,  at  the  request  of  the  owners  of  the  cargo,  re- 
serving all  questions  as  to  freight.  The  sale  took  place  on 
the  12th  of  March.  The  ship  sold  for  £680  and  the  carco 
for  £14,932;  the  freight  claimed  is  £2,081  16^.  Id.  The 
money  (the  produce  of  the  sale  of  the  cargo)  has  been  paid 
into  court ;  and  I  am  now  asked,  after  payment  of  the  sal- 
vage reward,  to  deduct  the  freight,  amounting  to  the  sum 
mentioned,  before  the  residue  be  paid  out  to  the  owner  of 
the  cargo.  Whatever  right  the  shipowner  had  has  been 
preserved  to  him,  for,  as  Mr.  Justice  Story  said  in  the  case 
of  The  Nathaniel  Hooper  {^) :  *'The  possession  of  the  prop- 
erty by  the  court  through  its  oflSlcers,  is  a  possession  pro- 
tective of  the  interests  of  all  concerned,  and  not  displacing 
.the  rights  or  lien  of  any  party."  It  is  urged  on  behalf  of 
the  shipowner — first,  that  the  cotton  could  nave  been  carried 
on  in  another  ship,  and  would  have  arrived  at  Bremen,  though 
partially  injured,  in  specie.  Secondly,  that  he  was  willing 
277]  and  ready  to  carry  it  on  in  another  ship;  *thirdly, 
that  the  collision  was  not  in  any  way  imputable  to  him  or 
the  consequence  of  his  fault ;  fourthly,  that  the  collision 
was  one  of  the  excepted  perils  in  "the  contract  contained  in 
the  bill  of  lading.  All  tnese  propositions  are  true  ;  it  was 
further  urged  that  it  must  be  presumed  that  he  would  have 
taken  proper  measures  for  drying  the  cotton  before  it  was 
transhipped.  The  case  of  Notara  v.  Henderson  (')  and  Blasco 
V.  Fletcher  (*)  were  relied  upon.  It  was  contended,  therefore, 
that  the  shipowner  was  entitled  to  full  freight,  or  at  least  to 
pro  rata  freight.  According  to  the  decisions  at  common 
law,  however,  a  title  to  pro  rata  freight  may  arise  out  of  a 
new  implied  contract  with  the  shipowner  to  which  both  par- 
ties assent.  But  it  was  truly  observed  by  Mr.  Butt  that  in 
this  case  neither  party  consented.  The  shipowner  resisted 
as  much  as  he  could  the  delivery  of  the  goods,  and  each 
party  stood  upon  what  he  considered  to  be  his  rights ;  the 
shipowner  to  carry  on  the  cargo,  the  cargo-owner  to  receive 
the  goods.  Moreover  it  has  been  proved  by  the  evidence, 
that  the  shipowner  demanded  full  freight.  I  am  of  opinion 
that  no  pro  rata  freight  is  due.  The  only  question  in  truth 
is,  whether  the  shipowner  is  entitled  to  the  full  freight.  I 
have  been  referred  by  the  industry  of  counsel  to  a  gr^at 
manjr  cases,  and  thej^  contain  valuable  ]>rinciples  of  law, 
but  m  all  of  thfem  I  think  the  element  of  mixed  tact  and  law 
present  in  this  case  is  wanting. 

(»)  .3  Sumner,  542,  553.  {^  H    C.    B.   (N.S.),    147;    82    L.   J. 

(0  Law  Ufi>.,  7  Q.  B.,  225.  (C.P.),  284. 
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In  this  case  the  vessel  was  a  derelict ;  in  other  words,  the 
owner,  through  his  agent,  the  master,  had  abandoned  all 
possession  of  the  ship,  and  at  the  time  of  abandonment  had 
certainly  lost  all  rights  to  freight  or  to  carry  on  the  cargo. 
It  has  been  urged  that  the  salvors  have  only  a  lien  for  their 
remunerdtionl  and  this  is  true.  But  it  is  also  true  that  they 
are  in  lawful  possession  and  cannot  be  displaced  by  the  own- 
ers. When  the  salvage  suit  begins  the  property  is  placed  in 
the  custody  of  the  court,  which  is  bound  to  do  what  is  best 
for  it.  In  this  case  the  court  ordered  the  sale  of  the  cargo 
for  the  benefit  of  the  parties  interested.  If  no  claimant  ap- 
pears, the  property  in  the  ship  would,  after  a  certain  length 
of  time,  belong  to  the  Crown.  Sir  John  NicoU,  in  the  case 
cited  by  counsel,  The  Dantzic  Packet  {'\  draws  the  distinc- 
tion *between  salvage  rendered  to  a  snip  in  distress  [278 
and  to  a  ship  abandoned.  ''It  is  different,"  he  says,  *'in 
the  case  of  a  derelict ;  there  the  first  occupant  has  a  vested 
interest  and  a  right  of  exclusive  possession,  if  alone  he  can 
save  the  property ;  he  takes  possession  indeed  for  the  bene- 
fit of  the  Crown,  in  the  first  instance, — but  subject  to  a  lib- 
eral remuneration."  It  is,  indeed,  true  that  the  original 
shipowners  are  allowed  a  persona  standi  in  this  court,  and 
receive  the  remainder  of  their  abandoned  property  after  the 
legal  charges  on  it  have  been  satisfied  ;  but  the  same  can  be 
predicated  of  the  owner  of  the  cargo,  which,  if  the  contract 
still  subsisted  between  him  and  the  shipowner,  would  not 
be  the  case  ;  for  the  ship  would  have  a  right  to  represent  the 
cargo  as  well  as  the  ship.  In  fact,  the  possession  of  the 
cargo  abandoned  by  the  shipowner  vested  first  in  the  salvors 
and  afterwards  in  this  court  before  it  could  be  restored  to 
the  owners.  On  the  whole,  I  am  satisfied  that  the  contin- 
gency provided  for  in  the  bill  of  lading,  as  nnllifying  the 
contract,  namely,  "the  dangers  of  the  seas,"  has  happened, 
and  that  the  original  contiuct  between  the  owners  of  the 
ship  and  of  the  cargo  is  at  an  end.  I  shall,  therefore,  grant 
no  freight  in  this  case. 

On  the  17th  of  November,  1874,  the  balance  of  the  pro- 
ceeds of  the  cargo  was,  by  order  of  the  court  and  after  hear- 
ing counsel,  directed  to  be  paid  to  the  legal  holders  of  the 
bills  of  lading  of  the  said  cargo. 

Solicitors  for  English  salvors :  Clarkson,  Son  &  Greenwell. 

Solicitors  for  French  salvors  :  Deacon,  Sou  <6  Rogers. 

Solicitors  for  owners  of  the  Kathleen  :  Flicx  &  Co. 

Solicitors  for  owners  of  cargo :  Stokes,  Saunders  &  Stokes. 

(')  8  Hagg.  Adm.,  383. 
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July  8,  1874. 
[IN  THE  ARCHES  COURT  OF  CANTERBURY.] 

294]  *In  re  Bettison. 

Faeidiyfor  ErecUon  of  Schoolhome  on  Burial  Ofound  closed  hy  Order  in  Council — 16 
<fc  17  Vict.  c.  184—18  <fc  19  Vict,  c.  128,  «.  18. 

Under  special  clrcomstances  a  faculty  may  be  granted  for  the  erection  of  a  school 
on  a  portion  of  a  parish  churchyard  closed  for  burials  by  order  in  Council. 

In  this  case  an  application  was  made  to  the  Chancellor  of 
Rochester  by  the  vicar  and  churchwardens  of  the  parish 
church  of  St.  Nicholas,  Harwich,  and  the  members  of  the 
national  school  committee  of  Harwich,  for  a  faculty  to  au- 
thorize the  erection  of  a  school  upon  a  part  of  the  church- 
yard of  St.  Nicholas,  Harwich. 

The  petition  for  the  faculty  stated  in  substance  as  follows : 
By  an  order  made  b^  the  Education  Department  on  the 
21st  of  August,  1872,  in  pursuance  of  the  Elementary  Edu- 
cation Act,  1870,  it  was,  amongst  other  things,  ordered  that 
additional  public  school  accommodation  should  be  provided 
for  the  parish  of  St.  Nicholas,  Harwich ;  and  certain  other 
requirements  of  the  Education  Department  were  at  the 
same  time  made,  all  of  which  had  been  fulfilled.  For 
some  time  previous  to  and  ever  since  the  date  of  the  or- 
der, the  national  school  committee  had  made  every  eflFort 
to  procure  a  site  suitable  for  the  erection  of  an  infant 
school,  but  had  been  unable  to  find  one,  owing  to  the  small 
area  of  the  parish  and  the  density  of  the  population. 
The  only  suitable  site  whicli  could  be  obtained  was  the 
site  in  question,  which  adjoined  the  existine  national 
schools.  This  site  was  the  south-east  corner  of  tne  church- 
yard, and  was  marked  on  a  plan  accompanying  the  pe- 
tition. It  comprised  1,200  square  feet,  being  the  amount 
required  by  the  Educational  Department,  and  about  250 
square  feet  more  for  yard  and  oflBces.  The  churchyard  was 
closed  for  burials  under  the  provisions  of  the  act  16  &  17 
Vict.  c.  134,  in  the  year  1856.  Very  few  burials  had  since 
taken  place  therein,  and  none  in  the  ground  on  which  it  was 
proposed  to  erect  the  infant  schoolroom.  There  had  at  no 
time  been  many  burials  in  this  ground,  and  none,  it  was  be- 
lieved, since  the  year  1828.  There  were  no  tombs  or  monu- 
295]  ments  on  the  proposed  site.  The  Education  *Depart- 
nient  had  approved  the  proposed  site,  conditionally  on  a 
medical  certificate  of  its  healtliiness  being  given  ;  and  there 
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was  no  doubt  that  such  a  certificate  could  be  obtained,  as 
the  site  was  perfectly  healthy.  The  national  schools  already 
existing  and  the  proposed  infant  schools  would  be  in  union 
with  the  National  Society  for  promoting  the  Education  of 
the  Poor  in  the  Principles  of  the  Established  Church,  and 
had  imparted  and  would  impart  religious  instruction  ac- 
cording to  the  principles  of  the  Church  of  England. 

On  flie  19th  of  May,  1874,  counsel  moved  the  Chancellor 
of  Rochester  to  decree  a  citation  with  intimation  to  issue, 
calling  upon  the  parishioners  of  St.  Nicholas,  Harwich,  and  all 
other  persons  interested,  to  appear  and  show  cause  why  the 
faculty  should  not  be  grantea. 

The  learned  Chancellor  refused  the  motion,  on  the  ground 
that*  he  had  by  law  no  authority  to  grant  a  faculty  for  the 
erection  of  a  school  on  a  consecrated  burial  ground. 

The  vicar  and  the  churchwardens  and  the  members  of  the 
school  committee  interjjosed  an  appeal  to  this  court ;  and  on 
the  4th  of  Juae  an  inhibition  and  citation  issued,  citing  the 
parishioners  and  inhabitants  of  the  parish  of  St.  Nicholas, 
Harwich,  to  appear  in  the  registry  on  the  sixth  day  after 
service  to  answer  in  the  appeal  and  to  do  and  receive  as  unto 
law  and  justice  should  appertain. 

The  inhibition  and  citation  was  duly  served  by  affixing 
the  same  on  the  church  door  of  the  parish  church  of  St. 
Nicholas,  Harwich,  on  Sunday,  the  14th  of  June,  and  leaving 
a  copy  affixed  thereon ;  but  no  appearance  was  entered  on 
behalf  of  the  inhabitants  or  parishioners. 

July  3.  W,  O.  F,  PhilUmore  appeared  for  the  appellants, 
and  moved  the  judge  to  reverse  the  decree  of  the  court  be- 
low, to  retain  the  principle  cause,  and  to  order  the  faculty 
to  issue.  H^  referred  to  Phillimore's  Eccl.  Law,  p.  2038, 
and  to  18  &  19  Vict.  c.  128,  s.  18,  and  stated  that  Dr.  Lush- 
ington  had  made  similar  orders  (').  He  called  attention  to 
the  fact  that  the  parishioners  had  not  appeared,  and  that  no 
opposition  existed  in  the  parish  to  *the  grant  of  the  [296 
proposed  faculty ;  and,  consequently,  that  if  the  court  was 
of  opinion  that  a  faculty  might  legally  issue,  the  issue  of  a 
further  citation  was,  under  the  circumstances,  unnecessary. 

Sir  Robert  Phillimore:  I  am  of  opinion  that  the 
learned  Chancellor  of  Rochester  ought  to  have  issued  a 
citation  in  this  cause.  I  have  considered  the  effect  of  the 
18th  section  of  the  17  &  18  Vict.  c.  138,  and  I  think  there  is 
nothing  in  that  section  to  prohibit  the  erection  of  the  school 

0)  See  Campbell  v.  FarUhionera  of  275 ;  Huasell  v.  Farisli  of  Si,  Botolph  (5 
Paddiupton  and  Others,  2  Roberts.  Eccl.  Jur.  (N.S.).  800);  Eeff.v.  TVim  (Law  Rep., 
558);   Harper  v.  Forbes  (5   Jur.  (N.S.),    4  Q.  B.,  407). 
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on  the  proposed  site.  It  appears  from  the  allegations  in  the 
petition  for  the  faculty,  that  the  erection  of  this  school  is 
much  required.  The  prayer  of  the  appellants  is  that  I 
should  retain  the  cause,  and  I  do  not  see  any  reason  why  I 
should  refuse  to  grant  the  faculty. 

The  minute  of  the  decree  as  entered  in  the  registry,  was 
in  substance  as  follows : 

Julv  3.  Clarkson  prayed  the  judge  to  reverse  the  decree  of  the  court  below,  and 
to  order  a  license  or  faculty  to  issue  authorizing  and  empowering  the  appellants,  the 
members  of  the  national  school  committee,  to  erect  upon  a  part  of  the  churchyard  of 
St.  Nicholas,  Harwich,  marked  A.  in  the  plan  deposited  in  the  registry  of  the  court 
below,  an  infant  school  with  a  yard  and  out-ofRces,  in  which  school  religious  instruc- 
tion will  be  given  according  to  the  principles  of  the  Church  of  England.  The  judge 
having  heard  counsel  thereon,  by  his  interlocutory  decree,  having  the  force  and 
effect  of  a  definite  sentence  in  writing,  pronounced  for  the  appeal  and  com]^laint 
made  and  interposed  in  this  cause  on  behalf  of  Clarkson's  parties,  reversed  the  de- 
cree or  order  of  the  court  below,  retained  the  principal  cause  or  application,  and  di- 
rected a  license  or  faculty  to  issue  under  the  seal  of  this  court-  authorizing  and  em- 
powering the  Rev.  W.  J.  Bettison,  clerk,  vicar  of  the  vicarage  and  parish  church  of 
St.  Nicliolas,  Harwich,  in  the  county  of  Essex,  diocese  of  Rochester,  and  province 
of  Canterbury,  William  Groom,  one  of  the  churchwardens  of  the  said  parish,  Fran- 
cis Hales.  Oliver  John  Williams,  Thomas  George,  Richard  Saxbv  Barnes,  and  Francis 
Richard  Hales,  members  of  the  national  school  committee  of  Harwich,  aforesaid,  to 
erect  upon  the  pai-t  of  the  churchyard  of  St.  Nicholas,  Harwich,  aforesaid,  marked 
A.,  an  infant  school,  with  a  yard  and  out-offices,  in  which  school  religious  education 
is  to  be  given  according  to  the  principles  of  the  Church  of  England. 

On  Thursday,  the  15th  day  of  July,  the  proctor  for  the 
appellants  filed  a  notice  in  the  registry  praying  the  faculty, 
and  on  the  same  day  the  faculty  issued. 


Proctor  for  the  appellants  :  Clarkson. 


As  to  the  law  of  burial,  see  6  Alb. 
liaw  Jour.,  151 ;  4  Id.,  56 ;  8  Popular 
Science  Monthly,  322  ;  10  Albany  Law 
Jour.,  70;  Brown  v.  Cure,  etc,  L.  R., 
6  Priv.  Council  (^asea,  157  (Head  notes 
nt  close  of  this  note),  as  to  the  burial 
of  Guibord  at  Montreal.  The  case, 
however,  is  more  curious  than  useful 
in  this  country  involving  only  the  right 
of  burial  in  a  Catholic  cemetery  under 
the  French  Canadian  law  ;  Tyler's  Ecc. 
Law,  §i^ 969-1163;  Hoffman'sEcc.  Law; 
Corny n's  Dig.,  tit.  Cemetery  (C);  Gir- 
ard's  Titles  to  Real  Estate  (2d  ed),  563  ; 
High  on  Injunctions  (1st  ed.),  g^  241, 
352,  539,  549  ;  Hilliard  on  Injunctions 
(1st  ed.).  §§  319,  508  ;  Washb.  on  Ease- 
inents  (2d  ed.),  604;  2  Watermaii  on 
Trespass.  g§  747-9;  3  Redfteld  on 
Wills,  tit.  Funerals  ;  Williams  on  Ex- 
ecutors, tit.  Funerals ;  1  Burns's  Ecc. 
l>aw  (8th  ed.,  1824),  255;  Adlam  v. 
Colthurift,  L.  R.,  2  Adm.  and  Ecc,  30; 


Dayton  on  Surr.  (3d  ed.),  813  ;  Sandar's 
Justinian,  lib.  2,  tit.  1.  §  9. 

There  is  much  curipus  and  general 
information  upon  the  subject  of  burial 
— not  however  legal  in  its  character — 
in  a  work  entitled  "  Dealings  with  the 
Dead,  by  a  Sexton  of  the  Old  School," 
2  vols.,  by  Lucius  M.  Sargent,  an  emi- 
nent lawyer  of  Massachusetts,  pub- 
lished by  Dutton  &  Wentworth,  and 
Ticknor  &  Fields,  Boston,  in  1856. 

A  contest  as  to  who  is  entitled  to  in- 
ter the  remains  of  another  is  of  rare 
occurrence.  One  has,  however,  re- 
cently arisen,  in  a  neighboring  city,  be- 
tween the  second  wife  and  the  children 
by  the  former  wife,  of  an  aged  gentle- 
man of  considerable  wealth  ;  the  widow 
claiming  to  inter  the  remains  in  a  lot 
belonging  to  her,  and  the  children 
claiming  to  inter  them  in  a  l^t  pur- 
chased  and  beautified  by  the  deceased. 

Blackstone  says  (2  Bl.  Com.,  428-9), 


Vol.  rv.] 
I 


xxxvni  VICT. 


657 


In  re  Bettison. 


18H 


"Other  personal  chattels  there  are, 
which  also  descend  to  the  heir  in  the 
nature  of  heir-looms,  as  a  monument 
or  tombstone  in  a  church,  or  the  coat 
armor  of  his  ancestor  there  hung  up, 
"with  the  pennons  and  other  ensigns  of 
honor,  suited  to  his  degree.  In  this 
case,  albeit  the  freehold  of  the  church 
is  in  the  parson,  and  these  are  annexed 
to  that  freehold,  yet  cannot  the  parson 
or  any  other  take  them  away  or  deface 
them,  but  is  liable  to  an  action  from 
the  heir.  *  *  But  though  the  heir  has 
a  property  in  the  monuments  and 
escutcheons  of  his  ancestors,  yet  he  has 
none  in  their  bodies  or  ashes  ;  nor  can 
he  bring  any  civil  action  against  such 
as  indecently,  at  least,  if  not  impiously, 
violate  and  disturb  their  remains,  when 
dead  and  buried.  The  parson,  indeed, 
who  has  the  freehold  of  the  soil,  may 
bring  an  action  of  trespass  against  such 
as  dig  and  disturb  it ;  and  if  any  one, 
in  digging  up  a  dead  body,  steals  the 
shroud  or  other  apparel  it  will  be  fel- 
ony :  for  the  property  thereof  remains 
in  the  executor  or  whoever  was  at  the 
charge  of  the  funeral." 

Lord  Coke  says,  **  the  parson  in  such 
a  case  (i.  e.,  for  injuring  tombstones) 
**is  subject  to  an  action  to  the  A«»>," 
Coke  Litt. ,  18  b,  but  that  passage  does 
not  state  what  form  of  action  is  to  be 
adopted"  :  Best,  CTi.  J.,  Spooner  v. 
Brewster,  8  Bing.,  138. 

'  *  Or  if  a  gravestone  or  tomb  be  laid 
or  made,  &c. ,  for  a  monument  of  him 
in  this  case  albeit  the  freehold  of  the 
church  be  in  the  parson,  and  that  these 
be  annexed  to  the  freehold,  yet  cannot 
the  parson  or  any  take  them  or  deface 
them,  but  he  is  subject  to  an  action  to 
tlie  heir  and  hU  heirs  in  the  honor  and 
memory  of  whose  ancestor  they  were 
setup"  :  Coke  Litt..  18  b. 

The  coat  of  arms  placed  in  any  win- 
dow, or  monument  in  the  church-yard, 
cannot  be  beaten  down  or  defaced  by 
the  parson,  ordinary,  church- wardens  or 
any  other  ;  and  if  they  be  the  heir  by 
(leieent  interested  in  the  coat  may  have 
an  action  upon  the  case "  :  Frances  v. 
Ley,  3  Croke  (James),  867. 

'•But  if  there  be  an  lie,  built  by  a 
gentleman  or  by  a  nobleman,  and  he 
hath  used  to  bury  there,  and  then  hath 
his  ensigns  of  honor,  as  a  gravestone, 
coat  armor,  or  the  like,  which  belongs 
not  unto  the  parson,  if  he  take  them 


the  h£ir  may  well  have  an  action  of 
trespass"  :  Coke,  Ch.  J.,  May  v.  Oil- 
berty  2  Bulstrode,  151. 

"In  Comyn's  Dig.,  tit.  Cemetery  (C), 
it  Is  said  that,  '  if  any  one  pull  down  or 
deface  a  tombstone  or  monument,  the 
Jieir  may  have  an  action  for  it.  So,  if 
any  one  deface  the  arms,  pennons,  etc., 
put  up  in  a  window  or  elsewhere  in 
honor  of  his  ancestor" :  Willes,  J., 
^«AZ>y  V.  Harris,  L.  R.,  8  C.  P.,  530. 

In  Gowen's  Case  (12  Coke,  105],  the 
court  referred  to  the  case  of  Dame 
Wiche  who  had  set  up  a  coat  of  armor 
and  pennons,  with  the  arms  of  Sir 
Hugh  Wiche,  her  husband,  and  a 
sword  in  a  chapel  where  he  was  buried. 
The  parson  claimed  them.  The  court, 
in  speaking  of  that  case,  said  (12  Coke, 
105):  "And  the  parson  claimed  them 
as  oblations,  and  therefore. that  they 
did  belong  to  him  ;  and  then  it  is  holden 
that  if  one  use  to  sit  in  the  chancel  and 
hath  there  a  place,  his  carpet,  livery 
and  cushion,  the  parson  cannot  claim  as 
oblations,  neither  ought  he  to  have  the 
said  things,  for  that  they  were  hanged 
there  in  honor  of  the  deceased ;  and 
therefore,  by  the  same  reason,  although 
a  gravestone,  coat  of  armor,  tomb,  etc., 
are  annexed  to  the  freehold  of  the  par- 
son, yet  in  regard  the  church  is  free 
to  all  the  inhabitants  for  burying,  the 
parson  cannot  take  them. 

And  the  Cliief  Justice  said,  that  the 
lady  might  have  a  good  action  during 
her  life  in  the  case  aforesaid,  because 
she  herself  caused  the  said  thinc^s  to 
be  set  up  there ;  and  after  her  death 
the  heir  to  the  deceased  shall  also  have 
his  action  because  that  (as  the  book 
says)  they  were  hanged  there  for  the 
honor  of  his  ancestor,  and  therefore 
they  are  in  the  nature  of  heir-looms, 
which  by  the  common  law  belong  to 
the  heir  as  being  the  principal  of  the 
family  :  the  like  law  of  a  gravestone, 
tomb  and  the  like." 

In  note  C  to  Cowen's  case  it  is  said 
(12  Coke  R.,  105-^):  "When  once  a 
monument  is  erected  it  cannot  be  re- 
moved without  the  sanction  of  the  or- 
dinary." lAfaidman  v.  McUput,  1  Hagg. 
Consis.  2(«).  Monuments,  coat-armor 
and  other  ensigns  of  honor,  set  up  in 
memory  of  the  deceased,  may  not  be 
removed  at  the  pleasure  of  the  ordi- 
nary or  incumbent.  On  the  contrary,  if 
either  they  or  any  person  shall  take 
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away  or  deface  them,  the  person  who  set 
them  up  shall  have  an  acHon  against  them 
during  his  life ;  and  after  his  death,  the 
heir  of  the  deceased  shall  have  the 
same,  who,  as  they  say,  is  inheritable  to 
arms,  &c.,  as  to  heir-looms  ;  and  it 
avails  not  that  they  are  annexed  to  the 
freehold,  though  that  is  in  the  person. 
But  this,  as  I  conceive,  is  to  be  under- 
stood with  one  limitation, —  if  they 
were  set  up  with  the  consent  of  the  or- 
dinary. For  though  (as  my  Lord  Coke 
says)  tombs,  sepulchres  or  monuments 
may  be  erected  for  the  deceased  in 
church,  chancel,  &c.,  in  convenient 
manner,  the  ordinary  must  be  allowed 
the  proper  judge  of  that  convenience  ; 
inasmuch  as  such  erecting  (for  so  he 
adds)  ought  not  to  be  in  the  hinderance 
of  divine  service.  And  if  they  are 
erected  without  consent,  and  upon  in- 
quiry and  inspection  be  found  to  the 
hinderance  of  divine  service,  it  will 
not  (I  hope)  be  denied  in  such  a  case, 
that  the  oniinary  hath  sufficient  au- 
thority to  decree  a  removal  without 
any  danger  of  an  action  at  law  (Gib- 
son's C<xi.,  544.)    In  Seager  v.  Bowie, 

1  Adams,  553,  it  was  contended  that  if 
monuments  are  regularly  set  up  with 
the  leave  of  the  minister  singly,  the 
ordinary  has  power  to  remove  only  in 
the  event  of  their  proving  nuisances  or 
incumbrances,  but  from  the  decree  in 
that  case,  it  would  seem  that  no  prac- 
tice can  absolutely  legalize  the  erection 
of  a  monument  without  a  faculty. 

Ornaments  can  be  hung  up  in  the 
church  without  the  leave  of  the  rec- 
tor ;  but  when  private  individuals 
hang  up  black  cloth  in  a  church  with 
the  concurrence  of  the  rector,  from  re- 
spect to  the  memory  of  some  persion 
deceased,  the  rector  has  no  right  to 
take  any  portion  of  the  cloth,  unless 
there  was  some  agreement  to  that  effect 
by  the  parties  to  whom  the  property 
belonged.  {Cramp  and  Another  v. 
Bayley  coram,  Bayley,  J.,  Kent  Lent 
Assizes,  1819,  cited  Degge's  Pars. 
Counsel,  218,  7th  ed.)  Though  the  heir 
has  a  property  in  the  monumeTits  and 
escutcheons  of  his  ancestors,  and  m^y 
bring  an  action  against  those  w?u>  ta£e 
tliem  or  deface  t/iem;  text  supra.  Co. 
Litt.  18  b,  Gibs.  Cod.^  544  ;  Frances  v. 
Ley,  Cro.  Jac.  367;   May  v.   Gilbert, 

2  Bulstr.,  151,  Vin.  Ab.  Descent,  E; 
yet  he  has  none  in  their  bodies  and 


ashes  ;  nor  can  he  bring  any  civil  ac- 
tion against  such  as  indecenUy  violate 
and  disturb  their  remains  when  dead 
and  buried  (2  Black.  Comm.  429). 
But  the  property  of  the  shioud  re- 
mains in  the  executor  or  other  person 
wlio  VMS  at  the  charge  of  the  funeral, 
and  a  stealing  of  it  wUl  be  felony. 
Hayne's  Case,  post.  fo.  113,  1  H.  P.  C, 
515,  2  Black.  Comm.,  429,  1  Hakw.  P. 
C,  cap.  53,  §  46,  2  East.  P.  C,  cap. 
16,  §  89." 

In  the  matter  of  the  Brick  Church 
(3  Edward's  Chy.,  168),  the  court  said, 
**A  faculty  or  grant  from  the  bishop 
will  authorize  the  erection  of  toml^ 
and  monuments.  The  person  who  sets 
them  up  has  a  right  of  action  for  in- 
juring or  defacing  tnem  during  his  life  ; 
and  uie  heir  of  the  deceased  has  a  like 
right  of  action.  The  heir  has  a  right 
of  property  in  the  monuments  and  es- 
cutcheons of  his  ancestors,  and  may 
bring  an  action  against  those  who  take 
or  deface  them.'' 

It  will  thus  be  seen  that  the  courts 
held  the  widow  who  had  erected  a 
monument  to  the  memory  of  her  hus- 
band can  maintain  an  action  against 
one  who  injures  or  destroys  it.  Her 
right  to  maintain  the  action  seems  to 
depend  not  upon  the  fact  that  she  is 
the  widow,  but,  in  the  language  of 
Blackstone  (before  cited)  upon  the 
ground  that  **  the  property  thereof  re- 
mains in  the  executor  or  whoever  was 
at  the  charge  of  the  funeral."  In  other 
words,  she  may  recover  because  having 
once  purchased  and  paid  for  the  monu- 
ment it  is  her  property  during  her  life. 
Immediately  upon  her  death,  however, 
it  passes  not  to  her  representative  or 
heir  but  to  the  lieir  of  the  deceased.  It 
would  seem  then,  upon  principle,  that 
in  a  contest  between  the  widow  and  the 
heir  the  right  to  select  and  control  the 

Elace  of  burial  of  the  deceased  should 
elonf  to  the  heir  for  the  reasons  : 
1.  While  no  one  has,  in  a  technical 
sense,  property  in  the  remains  of  a  de- 
ceased person,  yet  if  the  heir  inter 
them  in  his  own  grounds,  in  an  action 
for  trespass  quare  clausum  fregit 
against  one  who  should  enter  and  dis- 
turb the  remains,  the  gravamen  of  tiie 
action  beins  the  breaking  and  entry  of 
his  close  ( }an  Leuven  v.  Lyke,  1  X.  Y., 
515 ;  Hall  v.  HodsUns,  30  How.  Prac., 
27  ;  Dunckel  v.  Eocker,  11  Barb.,  387 ; 
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Reed  v.  Edwan^dB,  17  C.  B.,  N.S.,  245, 
112  Eng.  Com.  Law  Rep.,)  the  jury  by 
■way  of  panisliing  the  wrongdoer  would 
have  the  right  to  give  punitive  dam- 
ages (Adams  v.  Rivera,  11  Barb.,  398  ; 
Merest  v.  Harvey,  6  Taunt. ,  442 ;  Cook 
V.  EUis,  6  Hill,  465;  HitcJicock  v. 
Whitney,  4  Denio,  461,)  and  thus  pro- 
tect the  heir  in  the  undisturbed  posses- 
sion of  the  remains. 

2.  The  title  to  a  monument  erected 
over  the  remains  of  a  deceased  person, 
as  before  shown,  passes  to  the  heir 
even  though  purchased  by  a  stranger, 
certainly  upon  the  death  of  the  latter. 
If,  however,  the  monument  stand  upon 
the  lands  of  a  strange^  he  could,  with- 
out injuring  the  monument,  disinter 
the  remains  and  secretly  remove  them 
to  an  unknown  place  and  the  heir 
would,  be  remediless. 

8.  If  the  monument  stand  upon  the 
lands  of  the  widow  there  is  great  doubt 
whether  title  thereto  would  not,  upon 
her  death,  pass  to  her  heir  as  appurte- 
nant to  the  land :  (Snedeker  v.  War- 
Hnff,  12  N.  Y.  Rep..  170). 

4.  Should  the  widow  die  the  day 
after  interring  the  remains  upon  her 
own  lands,  the  title  to  the  lands  would 
pass  to  strangers  in  blood  to  the  de- 
ceased, who  would  not  be  liable,  to  his 
heir  or  to  any  other  person,  in  an  action 
for  plowing  over  the  remains  or  treat- 
ing them  ever  so  inhumanly  :  (  Winters 
v.  The  State,  9  Indiana,  172). 

5.  Should  there  be  no  monument  or 
other  heir-loom  over  the  remains,  the 
heirs  of  the  deceased  could  have  no  ac- 
tian  wTiatever  ayainst  the  owner  of  tfte 
soil  for  the  grossest  indignity  to  ths 
remains. 

6.  The  owner  of  the  land  would  have 
no  interest  or  motive  in  protecting  the 
remains  or  beautifying  and  preserving 
the  grave  or  monument. 

7.  The  heirs  and  relatives  of  the  de- 
ceased would  have  no  right  to  enter 
upon  the  lands  where  the  remains  were 
interred -to  do  so.  They  would  be  tres- 
passers in  entering  to  remove  the  body 
or  even  visiting  the  place  of  its  inter- 
ment. 

8.  They  could  not  punish  a  wrong- 
doer by  maintaining  trespass  qtuxre 
clausum  against  him. 

9.  Should  the  widow  again  marry 
and  have,  as  was  said  in  one  reported 
case  (LawaXl  v.  Kerdler,  3  Rawle,  304), 


three  husbands,  the  remains  of  the  first 
husband  instead  of  being  interred  with 
those  of  his  kinsmen  might  be  sur- 
rounded with  those  of  a  couple  of  suc- 
cessors to  the  affections  of  his  "  dear  " 
spouse  and  their  numerous  progeny. 
Imagine  the  feelings  of  his  children  on 
visiting  his  grave  under  such  circum- 
stances. 

Thus  stands  the  question  upon  prin- 
ciple. The  few  cases  bearing  upon 
the  question  are  in  entire  harmony 
therewith.  In  the  matter  of  widening 
Beekman  street  (4  Bradford,  Surr. 
Rep.,  503-532),  Hon.  S.  B.  Ruggles, 
referee,  after  an  elaborate  review  of 
the  law  of  burial  arrived  at  the  follow- 
ing conclusions : 

"1.  That  neither  a  corpse,  nor  its 
burial,  is  legally  subject  in  any  way, 
to  ecclesiastical  cognizance^  nor  to 
sacerdotal  power  of  any  kind. 

2.  That  the  right  to  bury  a  corpse 
and  to  preserve  its  remains,  is  a  legal 
right,  which  the  courts  of  law  will 
recognize  and  protect. 

3.  That  such  right,  in  the  absence 
of  any  testamentary  disposition,  belongs 
exclusively  to  the  next  of  kin. 

4.  That  the  ri^ht  to  protect  the  re- 
mains includes  the  right  to  preserve 
them  by  separate  burial,  to  select  the 
place  of  sepulture,  and  to  change  it  at 
pleasure. 

5.  That  if  the  place  of  burial  be 
taken  for  public  use,  the  n^xt  of  kin 
may  claim  to  be  indemnified  for  the 
expense  of  removing  and  suitably  rein- 
terring  their  remains." 

This  report  was  subsequently  con- 
firmed by  the  Supreme  Court,  thus  re- 
ceiving the  sanction  of  judiciiil  author- 
ity. 

Mr.  Bishop  seems  to  be  of  the  same 
opinion  (1  Bishop's  Mar.  &  Div.  (5th  ed.), 
§  565,  note  5), 
In  the  case  of  Wynkoop  v.  Wynkoop 
^  Penn.  State  Rep.,  293),  citei  by 
!r.  Bishop,  the  remains  of  Col.  Wyn- 
koop, of  the  Mexican  war,  who  died 
from  an  accidental  gunshot  wound, 
were  buried  in  a  lot  belonging  to  his 
mother,  in  Mount  Laurel  Cemetery,  at 
Pottsville,  Pennsylvania.  His  widow 
yielded  assent  to  such  burial,  with  the 
understanding,  as  she  claimed,  that  the 
body  might  afterwards  be  removed  to 
Laurel  Hill  Cemetery,  near  Philadel- 
phia.   Sometime  after  such  burial,  the 
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widow,  without  holding  any  communi- 
cation on  the  subject  with  the  relatives 
of  her  deceased  husband,  made  arrange- 
ments for  the  removal  ai  the  body  to 
Philadelphia.  The  relatfVes  prevented 
such  removal,  and  the  wife  filed  her- 
bill  of  complaint,  in  which,  after  set- 
ting out  that  Col.  Wynkoop  expressed 
a  desire  in  his  lifetime  to  be  buried, 
after  his  death,  at  Laurel  Hill  Ceme- 
tery, near  the  monument  or  cenotaph 
there  erected  to  the  memory  of  her 
father,  Major  Twiggs.  That  immedi- 
ately after  the  death  of  her  husband, 
his  sister  and  two  brothers  arrived  at 
her  residence  and  entreated  her  to  al- 
low the  deceased  to  be  buried  at  Potts- 
ville,  which  she  refused  to  do,  in  con- 
sequence of  the  expressed  wish  of  her 
husband,  in  his  lifetime,  to  be  buried 
at  Laurel  Hill,  near  Philadelphia,  which 
they  met  by  the  difficulty  in  making 
the  arrangements  for  the  funeral  in 
Philadelphia.  That,  after  a  long  con- 
troversy, in  order  to  overcome  the  ob- 
jections of  complainant  to  the  burial  of 
deceased  in  Pottsville,  they  assured  her 
that  she  should  be  permitted  to  remove 
the  remains  of  said  deceased  to  Phila- 
delphia whenever  she  pleased  to  do  so, 
provided  she  made  no  further  opposi- 
tion to  the  burial  in  Pottsville.  That 
the  relatives  of  deceased  pledged  their 
honor  to  this  effect,  and  that  they  would 
assist  complainant  in  the  removal  of 
said  remains,  and  took  a  solemn  oath, 
standing  by  the  side  of  the  corpse,  to 
the  same  purport.  That  the  mother  of 
deceased,  who  subsequently  arrived, 
promised  to  the  same  effect.  That,  in 
accordance  with  such  promises,  the  re< 
mains  oL  Col.  Wynkoop  were  tempo- 
rarily inlerredin  the  lot  in  Mount  Lau- 
rel Cemetery  in  Pottsville,  of  which  the 
mother  of  deceased  held  title. 

That,  notwithstanding  the  assurances 
of  the  relatives  of  the  deceased  hus- 
bandk  complainant  believed  that  those 
of  them  who  were  made  defendants  to 
the  bill  were  combining,  confederating, 
and  contriving  to  wrong  her  by  refus- 
ing to  allow  her  to  remove  said  remains, 
and  that  she  believed  that  any  further 
attempt  on  her  part  to  remove  the  body 
of  her  deceased  husband  would  be 
forcibly  resisted.  That,  as  widow  and 
administratrix  of  her  deceased  husband, 
she  has  the  legal  right  to  remove  his 
remains  to  Laurel  Hill  Cemetery,  near 
Philadelphia. 


After  praying  that  defendants  be  re- 
quired to  answer  all  matters  set  forth 
in  the  bill,  she  prayed  that  the  court 
would,  by  injunction,  restrain  the  de- 
fendants, either  directly  or  indirectly, 
by  legal  process  or  otherwise,  from  pre- 
venting the  complainant  in  the  removal 
of  said  remains,  and  that  she  might,  by 
herself  or  her  agents,  have  full  ingress, 
egress,  and  regress  to  and  from  said  lot 
of  ground  for  that  purix)se.  After  an- 
swer and  the  taking  of  testimony,  the 
court  granted  the  relief  asked  for  by 
the  plaintiff,  and  the  defendants  re- 
moved the  case  into  the  Supreme  Court. 
That  court  reversed  the  judgment  of 
the  Court  of  Common  Pleas  of  Schuyl- 
kill county,  saying  (42  Penn.  State 
Rep. ,  300-3) :  •  *  So  universal  is  the  right 
of  sepulture  that  the  common  law,  as 
it  seems,  casts  the  duty  of  providing  it, 
and  of  conveying  to  the  grave,  the  dead 
body,  decently  covered,  upon  the  per- 
son under  whose  roof  the  death  t^es 
place  ;  for  such  person  cannot  keep 
the  body  unburied  nor  do  anything 
which  prevents  christian  burial ;  he 
cannot,  therefore,  cast  it  out,  so  as  to 
expose  the  body  to  violation,  or  to  of- 
fend the  feelings  or  endanger  the  health 
of  the  living  ;  and,  for  the  same  reason, 
he  cannot  carry  the  dead  body  uncovered 
to  the  grave  {Reg.  v.  Stewart,  12  Ad.  & 
Ellis,  773,  40  E.  C.  L.  R.)  The  execu- 
tor or  administrator  must  bury  the  de- 
ceased in  a  manner  suitable  to  .the  es- 
tate he  leaves  behind  him,  and  such 
funeral  expenses  are  placed,  by  the  act 
of  assembly,  in  the  first  class  of  pre- 
ferred debts.  Where  the  body  is  de- 
cently and  properly  buried  in  an  appro- 
priate place,  such  as  a  family  vault,  or 
a  burial  lot  in  a  church-yard,  in  or  near 
the  neighborhood  of  the  residence  of 
the  decedent,  it  would  seem  that  all 
was  performed  which  the  law  required 
from  the  living.  The  duty  of  the  ex- 
ecutor or  administrator  is  over,  and  also 
his  rights,  except  in  case  of  an  im- 
proper interference  with  the  grave,  the 
body,  or  the  grave  clothes  of  the  de- 
ceased. The  claims  of  society  have 
been  entirely  satisfied.  It  is  of  rare  oc- 
currence that  any  dispute  arises,  after 
the  burial,  or  that  any  case  has  been 
submitted  to  the  court  for  its  decision. 
The  law  of  burial,  in  its  relation  to  the 
place  of  interment,  and  the  protection 
of  the  dead  body  was  discussed  at  great 
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length  by  the  Hon.  Samuel  B.  Haggles, 
in  a  very  learned  report  to  the  Supreme 
Court  of  New  York,  in  the  matter  of 
the  widening  of  Beekman  street,  which 
took  away  certain  vaults  for  the  burial 
of  the  dead,  and  required  the  disinter- 
ment and  reinterment  in  some  other 
place,  of  the  dead  bodies  contained  in 
them.  Besides  the  vaults,  the  bodies 
contained  in  eighty  graves,  amounting 
to  about  one  hundred,  were  all  dis- 
turbM.  and  removed  by  the  church. 
In  one  of  the  graves  lay  the  body  of 
Moses  Sherwood,  indicated  by  a  marble 
headstone,  bearing  the  name  of  "  Sher- 
wood." His  daughter,  Maria  Smith, 
acting  for  herself  and  her  sister,  and 
for  the  descendants  of  her  brothers  and 
sisters,  five  in  all,  who  had  died, 
claimed  that  the  remains  of  her  father 
be  reinterred  in  a  separate  grave,  in 
such  suitable  locality  as  she  might  se- 
lect ;  that  the  existing  monument  be 
erected  over  such  grave,  and  that  the 
necessary  expense  be  defrayed  out  of 
the  funds  in  court.  The  referee  was 
of  opinion  that  the  claim  should  be  al- 
lowed, and  submitted  to  the  court  cer- 
tain conclusions,  of  which  the  2d  and 
3d  were  as  follows :  *  2.  That  the 
right  to  bury  a  corpse  and  to  preserve 
its  remains,  is  a  legal  right  ^hich 
the  courts  of  law  will  recognize  and 
protect.  3.  That  such  right,  in  the 
presence  of  any  testamentary  dispo- 
sition, belongs  exclimoel^  to  the  next 
of  kin.* 

After  hearing  counsel  upon  the  re- 
port the  court  confirmed  it  in  all  re- 
spects, awarding  $100  to  Maria  Smith, 
as  next  of  kin  of  Moses  Sherwood,  di- 
recting her  with  that  sum  to  re-inter 
Ills  remains,  and  erect  at  his  grave  the 
monument  taken  in  widening  the  street, 
and  declaring  her  entitled  to  tlie  posses- 
sion of  tits  remains  and  oftlte  monument 
for  that  purpose  ;  4  Bradford's  Reports, 
Appendix,  503,  532. 

Col .  Francis  M.  Wynkoop  died  sud- 
denly, from  an  accidental  gunshot 
wound,  at  his  residence  at  Valencia, 
Schuylkill  Co.,  Penn.,  on  Sunday  the 
13th  day  of  Sept.,  1857,  and  was  buried 
in  the  course  of  the  week  in  the  burial 
lot  of  his  mother,  Angelina  C.  Wyn- 
koop, in  the  Mount  Laurel  Cemetery, 
belonging  to  the  rfector,  churchwardens, 
and  vestrymen  of  Trinity  Church, 
Pottsville,  In  the  said  borough  of  Potts- 


ville,  with  military  honors,  the  de- 
ceased having  served  in  Mexico  in  com- 
mand of  a  volunteer  regiment  princi-  " 
pally  raised  in  Schuylkill  Co.  Some 
days  afterwards  his  widow  took  out 
letters  of  administration  in  Schuylkill 
Co.  upon  her  husband's  estate.  On 
the  10th  of  November,  1858,  in  pursu- 
ance of  the  orders  of  his  widow,  the 
complainant  and  undertaker  called 
on  one  of  the  church-wardens  for  the 
key  of  the  cemetery,  in  order  to  take 
up  and  remove  the  remains  of  her  hus- 
band to  Laurel  Hill  Cemetery,  near 
Philadelphia,  which  was  refused  in 
consequence  of  a  notice  from  the 
mother  and  next  of  kin  of  the  dece- 
dent, and  in  whoee  lot  he  was  buried. 

On  the  30th  day  of  the  same  month, 
the  widow,  in  her  own  right,  and  as 
administratrix,  filed  a  bill  in  equity  in 
the  Court  of  Common  Pleas  of  Schuyl- 
kill Co.,  against  Angelina  C.  Wyn- 
koop (the  mother),  John  E.  Wynkoop 
(a  brother),  Anna  M.  Wynkoop  (a  sis- 
ter), Thomas  J.  Atwood  and  the  rec- 
tor, church-wardens  and  vestrymen  of 
Trinity  Church,  Pottsville,  praying  an 
injunction  commanding  the  mother 
and  the  said  corporation  to  permit  the 
plaintiff  and  her  agents  to  remove  the 
body  of  the  deceased.  Upon  the  hear- 
ing, on  bill,  answers  and  proofs,  the 
court  below  decreed  that  an  Injunction 
be  issued,  according  to  the  prayer .  of 
the  plaintiff  against  the  defendants., 
from  which  an  appeal  was  taken  by 
the  mother,  Angelina  C.  Wynkoop. 

The  bill  asserts  a  fixed  legal  ric^ht  in 
the  plaintiff  in  two  capacities  :  ist,  as 
administatrix,  2d,  as  widow.  As  to 
the  first,  the  absolute  duty  to  bury  fer- 
minated  with  the  burial,  and  no  subse- 
quent expenses  would  be  a  legal  charge 
upon  the  estate  of  the  decedent, 
whether  solvent  or  insolvent.  2.  As 
widow,  she  would  appear  in  this  case 
to  have  no  rights  after  the  inter- 
ment. Suppose  a  widow  has  had 
three  husbands,  who  have  all  died* 
leaving  her  a  widow  (3  Rawle,  304),  ' 
is  she  to  be  burdened  with  the  duty 
and  vested  with  the  charge  of  their 
three  bodies  against  the  express  wishes 
of  the  blood  relations  and  next  kin  of 
each? 

But  it  is  said  there  was  an  agreement  \ 
or  promise  made  by  all,  or  some  of  the 
relatives  of  Col.  Wynkoop  to  the  plain- 
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tiff,  where  she  was  evidently  laboring 
under  great  mental  excitement,  almost 
amounting  to  insanity,  in  order,  as  it 
would  appear,  to  restore  her  to  a  state 
of  comparative  calmness.  The  appel- 
lant, in  her  answer,  says  :  *  Said  com- 
plainant asserted  that  the  body  of 
said  John  Wynkoop  should  never  be 
buried  at  all,  but  that  it  ever  should 
remain  with  her.'  Her  nerves  were 
wrought  ap  to  the  highest  state  of  ex- 
citemant,  and  consequently  her  reason, 
for  the  time,  was  almost  shattered. 
The  appellant  most  positively  denies 
that  she  ever  made  any  such  promise 
or  agreement,  and  the  evidence  in  the 
cause  does  not  prove  her  positive  and 
unqualified  assertion  to  be  untrue. 
This  ground  therefore  fails,  and  the 
right  of  the  appellant  is  founded  upon 
her  position  as  rnother  and  neost  of  kin. 
Besides  the  fact  that  the  body  of  her 
son  is  deposited  in  her  burial  place,  in 
consecrated  ground,  and  that  he  was 
buried  with  the  ceremonies  of  the 
church  and  with  the  honors  of  war,  is 
sufficient  to  justify  us  in  refusing  per- 
mission to  a  removal  under  the  circum- 
stances. 

We  do  not  think  the  present  case 
calls  for  the  interference  of  a  court  of 
equity,  and  therefore ; 

It  is  ordered,  adjudged,  and  decreed 
that  the  decree  of  the  Common  Pleas 
of  Schuylkill  Co.  be  reversed  and  the 
bill  be  dismissed." 

Mr.  Tyler  says  (Ecclesiastical  Law, 
section  971):  "The  right  to  bury  a 
corpse  and  to  preserve  its  remains,  is 
one  which  the  courts  of  law  will  recog- 
nize and  protect,  and  in  the  absence  of 
testamentary  'disposition,  belongs  ex- 
clusively to  the  next  of  hin.  The 
right  to  protect  the  remains,  includes 
the  right  to  preserve  them  by  separate 
burial,  to  select  the  place  of  sepulture, 
and  to  change  it  at  pleasure.  Tlie 
right  to  the  mere  repose  of  a  grave, 
although  intangible  or  invisible,  is 
nevertheless  property.  The  right  to 
the  individuality  of  a  g^ave  continues 
as  long  as  the  remains  of  the  occupant 
can  be  identified  {Matter  of  Brick 
Presbyterian  Churchy  4  Bradford,  503). 
The  bodies  of  the  dead  belong  to  the 
surviving  relations  to  be  disposed  of  as 
they  may  deem  fit,  but  subject  to  such 
burial  regulations  as  are  reasonable  and 
proper  for  the  public  health  and  ad- 


vantage {Bogert  v.  Indianapolis,  13 
Ind.,  134"). 

In  the  case  of  Bogert  v.  IndianapoUs 
(13  Ind.,  138),  the  court  said,  '*  But  we 
.lay  down  the  proposition,  that  the 
bodies  of  the  dead  belong  to  the  sur- 
viving relations,  in  the  oraer  of  inher- 
itance,  as  property,  and  that  they  have 
the  right  to  dispose  of  them  as  such, 
within  restrictions  analogous  to  those 
by  which  the  disposition  of  other  prop- 
erty may  be  regulated." 

In  the  case  of  Pierce  and  wife  against 
Swan  Point  Cemetery  and  Metc^f  (10 
Rhode  Island,  227,  14  Am.  Rep.,  667, 
5  Am.  Law  Times,  Rep.,  153),  Mrs. 
Pierce  was  the  only  child  and  heir-at- 
law  of  Whiting  Metcalf ,  deceased,  and 
Mrs.  Metcalf,  one  of  the  defendants, 
was  his  widow.  The  widow  had,  af- 
ter burial,  removed  the  remains  of  her 
husband,  and  the  plaintiffs  brought 
suit  to  compel  her  to  restore  them.  The 
court  granted  the  relief  asked  for, 
among  other  things  saying,  '*  The 
question  is  new  in  this  state  ;  and  we 
do  not  know  that  it  has  ever  occurred 
in  our  mother  country,  and  but  sel- 
dom in  the  United  States.  That  there 
is  no  right  of  property  In  a  dead  body, 
using  the  word  in  its  ordinary  sense, 
may  well  be  admitted.  Yet  the  burial 
of  the  dead  is  a  subject  which  interests 
the  feelings  of  mankind  to  a  much 
greater  degree  than  many  matters  of 
actual  property.  There  is  a  duty  im- 
posed by  the  universal  feelings  of 
mankind,  to  be  discharged  by  some 
one,  towards  the  dead  ;  a  duty,  and 
we  may  also  say  a  right,  to  protect 
from  violation  ;  and  a  duty  on  the 
part  of  others  to  abstain  from  viola- 
tion ;  it  may  therefore  be  considered 
as  a  sort  of  quasi  property,  and  it 
would  be  discreditable  to  any  system  of 
law  not  to  provide  a  remedy  in  such  a 
case.  It  is  common  to  speak  of  the 
right  of  burial;  of  a  person's  right  to 
be  buried,  &c.  In  the  case  of  Beg.  v. 
Stewart  (12  Adolph.  &  Ellis,  773),  the 
court  say,  'Every  person  dying  in 
this  country  *  *  *  has  a  r^/ht  to 
Christian  burial  ;  and  that  implies  the 
right  to  be  carried  from  the  place  where 
the  body  lies  to  the  parish  cemetery.* 

In  Gilbert  v.  Buzzard  (1  Hagg.  Con- 
sist., 348;  3  Phill.  335),  Lord  Stowell 
says,. '  The  rule  of  law  which  says  that 
a  man  has  a  right  to  be  buried  in  his 
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own  church-jaid  is  to  be  found  most 
certainly  in  many  of  our  authoritative 
text  writers ;  but 'it  is  not  quite  so  easy  to 
find  the  rule  which  gives  him  the  right 
of  burying  a  large  chest  or  trunk  in 
company  with  himself.  That  is  no 
part  of  his  original  and  absolute  right, 
nor  is  it  necessarily  involved  in  it. 
That  right  strictly  taken,  is  to  be  re- 
turned to  his  parent  earth  for  dissolu- 
tion, and  to  be  carried  thither  in  a  de- 
cent and  inoffensive  manner.  When 
these  purposes  are  Answered  his  rights 
are  perhaps  fully  satisfied  in  the  strict 
sense  in  which  any  claim  in  the  nature 
of  an  absolute  right  can  be  deemed  to 
extend.'  So  Dr.  Bum,  quoting  Gibson's 
Codex  JurU  EedesuB  Anglicanm,  says  : 

*  Every  parishoner  liath  and  had  always 
a  right  to  be  buried  in  the  parish  bu- 
rial ground.'     1  Bum's  Ecc.  Law,  257. 

Most  people  look  forward  to  the  prop- 
er disposition  of  their  remains,  and  it 
is  natural  that  they  should  feel  an  anx- 
iety on  the  subject.  And  the  right  of 
a  person  to  provide  by  will  for  the  dis- 
position of  his  body  has  been  gener- 
ally recognize<l.  We  have  seen  that 
by  the  canon  law  a  person  had  a 
right  to  direct  the  place  of  his  sepulture, 
3  Voet  ad  Pand.,  Paris  ed.  1818,  p.  378. 
Now,  strictly  speaking,  accoiding  to 
the  strict  rules  of  the  old  common  law 
a  dead  man  cannot  be  said  to  have 
rights.  Yet  it  is  common  so  to  speak, 
and  the  very  fact  of  the  common  use  of 
such  language,  and  of  its  being  used  in 
such  cases  as  we  have  quoted,  justifies 
us  in  speaking  of  it  as  a  right  in  a  cer- 
tain qualified  sense,  and  of  a  right 
which  ought  to  be  protected.  *  *  It 
has  been  the  bo^t  of  many  of  the  sages 
of  the  law  that  there  is  no  wrong  with- 
out a  remedy.  Savs  Lord  Coke  (Coke 
Lit.  197  b.  ;    1    Thomas's  Coke,   902), 

*  The  law  wills  that  in  every  case  where 
a  man  is  wronged  and  endangered  he 
shall  have  a  remedy.*  Lord  Ilolt  in 
Ashby  V.  White :  *  If  the  plaintiff  has 
a  right,  he  must  of  necessity  have  a 
right  to  vindicate  and  maintain  it.  *  * 
It  is  a  vain  thing  to  imagine  a  right 
without  a  remedy.'  Lord  Ray.,  938  ; 
S.  C,  0  Mod.  45  :  ♦  ♦  And  the  late 
Chief  Justice  Ames  has  well  expressed 
it  in  his  opinion  in  the  case  of  Reynolds 
V.  UoxU,  (5  R.I.,  463,  468.  that  it  is  per- 
fectly understood  that  there  cannot  be 
a  wrong  under  our  jurisprudencfe  for 


which  the  law  does  not  in  some  form 
provide  a  remedy.  *  *  The  very  ori- 
gin of  equity  In  Rome  and  in  England 
was  that  there  was  a  wrong  for  which 
there  was  no  remedy,  or  no  adequate 
remedy  at  law.  1  Sto,  Eq.  Jur.,  §^  49, 
60.  And  we  cannot  but  approve  the 
language  of  Lord  Cottenham  in  Wal- 
tDorth  V.  Rolt,  4  Myl.  &  Cr.,  619  :  'I 
think  it  the  duty  of  this  court  to  adapt 
its  practice  and  course  of  proceeding  to 
the  existing  state  of  society  :  and  not 
by  too  strict  an  adherence  to  forms  and 
rules  established  under  different  cir- 
cumstances to  administer  justice  and 
enforce  rights  for  which  there  is  no 
other  remedy.  *  *  If  it  were  neces- 
sary to  go  much  further  than  it  is  in 
opposition  to  some  highly  sanctioned 
opinions,  in  order  to  open  the  door  of 
justice  in  this  court  to  those  who  cannot 
obtain  it  elsewhere,  I  should  not  shrink 
from  the  responsibility  of  doing  so.* 
Quoted  in  Sto.  Eq.  Jur.,  §  671  note. 

In  Kurtz  v.  Beattie,  (2  Peters,  666, 
584),  which  was  to  obtain  an  injunction 
to  prevent  the  removal  of  tombs  and 
graves,  Judge  Story  in  giving  the  opin- 
ion of  the  United  States  Supreme  Court, 
says  :  '  It  is  a  case  where  no  action  at 
law  could  afford  an  adequate  and  com- 
plete remedy.  *  *  The  remedy  must 
be  sought,  if  it  all,  in  the  protecting 
power  of  a  court  of  chancery,  operating 
by  its  injunction  to  preserve  the  repose 
of  the  ashes  of  the  dead  and  the  religious 
sensibilities  of  the  living.' 

In  cases  like  the  present  no  common 
law  action  could  avail  much.  The 
owner  of  the  lot  might  have  trespass 
quare  clfiusum,  &c.,  but  he  could  only 
recover  damages  in  money.  He  might 
have  an  action  of  detinue  for  the  body, 
or  so  much  earth,  &c.,  taken  away  :  or 
perhaps  might  have  replevin  ;  if  buried 
by  permission  on  another's  land,  it  might 
perhaps  be  considered  a  license  or  ease- 
ment, for  disturbance  of  which  the  per- 
son who  procured  the  burial  might 
have  an  action  ;  but  it  is  easy  to  see  that 
neither  form  of  action  affords  a  sufficient 
remedy,  or  could  with  any  certainty  re- 
store the  body  to  its  proper  custody. 

Equity  only  can  give  a  full  and  com- 
plete remedy,  and  we  think  the  juris- 
diction is  fully  adequate  to  it. 

It  seems  the  deceased,  Mr.  Metcalf, 
purchased  a  burial  lot,  and  was,  on  his 
decease,  with  the  consent  of  his  wid- 
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ow,  one  of  the  respondents,  and  the 
complainants  say  they  believe  accord- 
ing to  his  own  wishes,  buried  in  it.  The 
respondent,  Mrs.  Metcalf ,  has  demurred 
to  the  bill  thus  admitting  these  alleged 
facts,  for  the  purposes  of  the  present 
hearing.  Taking  these  allegations  as 
uncontradicted  and  true,  as  the  body 
was  removed  by  the  widow,  without 
the  consent  of  the  child,  from  a  place 
where  it  was  deposited  by  his  own 
wishes  and  her  consent,  we  think  -it 
should  be  restored  to  the  place  whence 
it  came." 

That  equity  has  jurisdictian  to  pro- 
tect the  burial  of  the  remains  of  de- 
ceased persons  was  held  in  Trustees, 
etc.,  V.  Walsh,  57  Illinois,  363. 

In  the  matter  of  Stephen  Qirard's 
remains  (5  Penn.  Law  Jour.  Rep.,  .68, 
4  Am.  Law  Jour.,  97),  the  remains  of 
Stephen  Girard  after  being  interred 
were  exhumed  by  the  authorities  of 
the  city  of  Philadelphia,  with  a  design 
to  deposit  them  with  imposing  public 
ceremonies  at  the  Girard  College.  On 
the  motion  by  the  executors  for  a  pre- 
liminary injunction  to  restrain  such 
action  by  the  city  authorities,  and  to 
compel  them  to  restore  the  body  to  its 
former  place  of  burial,  the  court  said. 
In  re  King  (5  Penn.  Law  Jour.  Rep., 
pp.  73-4),  "The  question  involved  in 
the  case  was  of  more  than  ordinary  in- 
terest. No  analogous  case  could  be 
found  in  the  English  or  American  an- 
nals. Is  there  not  that  in  our  laws 
which  guaranties  the  security  of  sepul- 
chre ?  If  any  person  in  mere  wanton- 
ness should  break  into  the  grave,  and 
take  away  the  body,  the  criminal  law 
would  furnish  a  remedy.  And  it  would 
even  act  in  a  preventive  manner.  In 
cases  like  the  present,  however,  the 
law  has  furnished  no  remedy. 

It  is  proper,  therefore,  that  a  court 
of  chancery  should  provide  a  remedy. 
Where  a  person  was  buried  in  a  com- 
mon burying  ground,  where  the  title 
did  not  pass,  the  law  did  not  furnish  a 
remedy  in  reference  to  a  removal ;  but 
a  Chancellor  would  intervene,  to  pre- 
vent the  desecration  of  the  grave, 
otherwise  bloodshed  and  violence  would 
be  the  consequence.  If  I  had  been  ap- 
plied  to  before  the  removal  of  the 
body,  I  would  have  interfered.  But  this 
is  not  the  case  here.  The  city  claims 
as  the  residuary  legatee,  and  her  mo- 


tive was  to  indicate  respect  and  honor 
for  the  memory  of  the  man. 

If  the  executors  chose  to  disclaim  it, 
they  might  have  done  so,  if  they  were 
executors,  but  if  they  disclaimed  the 
relatives  might  be  parties  alone.  In  all 
these  respects  a  court  of  equity  could 
interfere.  But  the  body  has  been  re- 
moved and  the  relatives  had  a  knowl- 
edge of  it.  Even  here  the  court  can 
interfere  ;  but  ordering  the  body  back 
to  its  former  place  would  be  deciding 
the  case.  We  are  not  asked  to  do  this 
now.  It  would  be*  deciding  the  case 
before  a  hearing.  This  a  court  never 
does  in  granting  a  special  injunction. 
The  body  must  be  placed  temporarily 
in  some  respectable  resting  place. 
Where  so  proper  a  place  as  in  the 
sarcophagous  at  Girard  College,  instead 
of  the  garret  where  it  now  is  ?  The 
final  decision  of  this  case,  from  its  na- 
ture, cannot  be  given  under  six  or  nine 
months,  and  then  an  appeal  lies  to  the 
Supreme  Court.  How  much  better 
then  to  have  it  deposited  in  the  place 
contemplated  than  to  have  it  a  weight 
upon  the  community.  This  appears  to 
have  been  agreed  upon  by  both  parties. 
The  difficulty,  however,  appears  to  be 
about  the  ceremony.  Some  persons 
must  deposit  the  body,  as  it  is  to  be 
deposited,  and  what  difference  does  it 
make  whether  few  or  many  attend  the 
interment?  or  whether  the  masons  or 
any  other  body  attend?  No  religious 
ceremonies  are  in  contemplation.  He 
would  therefore  refuse  the  special  in- 
junction to  the  extent  prayed  for,  and 
suffer  the  city  to  proceed  to  inter  the 
body  temporarily,  until  its  final  resting 
place  should  be  determined  by  ^e 
court."  It  is  true  the  case  is  but  a  nisi 
prius  case  and  was  hastily  decided. 
The  court  however  held :  1.  As  a 
court  of  equity  it  could  and  did  control 
the  disposition  of  the  body  and  who 
should  have  the  control  and  burial 
thereof. 

2.  That  in  the  absence  of  executors, — 
as  where  there  were  none,  or  there  be- 
ing executors  they  disclaimed  connec- 
tion with  the  suit,  the  court  would 
proceed  upon  the  application  of  the 
relatives  alone. 

In  The  Church  v.  The  Church  (3 
lirewster's  Pa.,  372),  it  was  held  that 
*'  The  removal  of  tne  remains  of  per- 
sons interred  in  a  burial  ground,  with- 


VoL  rv.] 


xxxvm  VICT. 


665 


In  re  Bettison. 


1874 


out  the  consent  of  their  families,  will 
be  enjoined  at  the  suit  of  such  fami- 
lies as  have  the  right  to  inter  in  said 
grounds." 

See  Laws  N.  Y.  1842,j).  359,  chap, 
216;  Rasseau  v.  City  of  Troy,  49  How. 
Prac  Rep.,  493. 

The  reason  and  origin  of  the  rule 
that  the  heir  or  next  or  kin,  instead  of 
the  widow,  has  a  right  to  designate  the 
place  of  burial  and  control  it,  is  ex- 
plained bj  Prof.  James  Parsons  in  his 
"Legal  Topics,"  title  "The.  Ancient 
Commonwealth,"  p.  138,  reprinted  from 
11  Am.  Law  Reg.,  N.  8.,  465. 

It  can  be  traced  back  through  the 
ecclesiastical  to  the  Roman  law,  by 
which  the  duty  of  burial  devolved  upon 
^the  males  of  the  family  for  its  honor. 
Women,  except  vestal  virgins,  were  by 
that  law  in  perpetual  tutelage :  San- 
dar's  Justinian,  Lib.  3,  tit.  1,  §9 ;  Id., 
p.  8,  Am.  ed.  ;  Maine's  Ancient  Law 
(3d  Am.  ed.),  p.  143  et  seq.  ;  Gaius, 
Book  1,  §§55-115,  136,  148-300,  and 
see  Poste's  notes ;  1  Domat's  Civil 
Law  (Cushing's  ed.),  §§  101,103  ;  3  Id., 
§§  3651-3657. 

See  also  "  The  Roman  Cemetery  of 
Urconium  at  Wroxetre  Salop,"  By  Prof. 
Thomas  Wright ;  1  Intellectual  Obser- 
ver, 33,  36.« 

Lands  may  be  dedicated  to  pious 
and  charitable  uses — as  to  the  inhab- 
itants of  a  town  for  a  burying  ground  : 
Mujiter  V.  Tnatee^,  6  Hill,  407,  411 
Willard's  Conv.,  336  ;  dncimiati  v. 
Whitt^s  Lessee,  6  Peters,  431 ;  HuUman 
V.  Honeomp,  5  Ohio  St.  Rep..  387; 
Buffalo,  etc.,  v.  Buffalo,  46  N.  Y.,  503. 

See  Seymour  v.  Page,  33  Conn.,  61. 

In  such  cases  the  owner  cannot 
maintain  ejectment  for  the  lands  or 
any  part  of  them,  even  though  the 
town  has  removed  the  bodies  from  a 
small  strip  and  uses  that  for  a  highway: 
Hunter  y.  Trustees,  6  Hill;  407;  First, 
etc.,  V.  Second,  etc.,  3  Brewster,  313; 
Kificaid*s  Appeal,  66  Penn.  St.  R.,  411. 

And  may  be  restrained,  on  application 
of  the  corporation,  without  joining  the 
lot  owners:  Beatty  v.  Kurtz,  3  Peters, 
566. 

See  ffamUton  v.  New  Albany,  30  Ind., 
483. 

A  bankrupt's  interest  in  a  vault  does 
not  pass  to  his  assignee  :  Matter  of  Ely, 
IN.  Y.  Leg.  Obs.,  131. 

The  mortg^ee  of  a  burial  ground 
has  notice  of  the  purposes  to  which  it 

12  Eno.  Kep.  84 


is  devoted,  and  is  bound  by  rights  of 
burial,  temporary  or  in  perpetuity, 
granted  by  his  mortgagor  while  left  in 
possession :  Moreland  v.  Michardson, 
34  Beavan,  83. 

A  church  society  may  sell  its  church- 
yard, as  distinguished  from  a  separate 
independent  cemetery,  even  as  against 
the  heirs  of  one  to  whom  it  has  con- 
veyed a  burial  right  in  a  vault.  Such 
conveyance  iii  a  mere  easement.  It 
must,  however,  provide  a  suitable  and 
proper  place  of  interment  for  the  re- 
mains of  such  as  have  been  placed  in 
the  vault,  and  cause  such  removal  and 
burial  at  its  own  expense  :  Richards  v. 
Northurst,  etc.,  11  Abb.  Prac.,  30,  30 
How.  Prac.,  317,  33  Barb.,  43;  Part- 
ridge V.  Mrst,  etc.,  39  Maryland,  631 ; 
Kincaid*s  Appeal,  66  Penn.  St.  R., 411 ; 
Price  V.  Met/iodist,  etc.,  4  Ohio,  515; 
Windt  V.  German,  etc.,  4  Sandf.  Chy., 
471;  Sohier  v.  Trinity  Church,  109 
Mass.,  33 ;  Washb.  on  Easements  (3d 
ed.),  604,  marg.  p.  516  ;  Vieley.  Osgood, 
8  Barb.,  130. 

See,  however.  Matter  Brick,  etc.,  8 
Edw.  Chy.,  155  ;  disapproved  in  Bich- 
a/rds  V.  Horth  West,  etc.,  11  Abb.  Prac., 
89;  Laws  N.  Y.,  1843,  p.  359,  chap. 
315 ;  Bosseau  v.  City  of  Tray,  49  How. 
Prac.,  493 ;  Adlam  v.  CoUhurst,  L.  R., 
3  Adm.  and  Ecc.,  30. 

The  lot  owner  has  the  right  to  re- 
move the  remains  and  all  monuments 
and  other  erections  over  the  same :  Part- 
ridge V.  First,  etc. ,  39  Maryland,  631. 

And  it  has  been  held  that  the  owner 
of  a  lot  in  a  cemetery  has  the  right  to 
bury  therein  the  remains  of  whomsoever 
he  pleases.  He  cannot  be  restrained 
from  burying  the  remains  of  a  colored 
man.  The  by-law  of  the  company  for- 
bidding such  a  burial  is  arbitrary  and 
unreasonable  :  BoHeau  v.  Cemetery  Co. , 
3  Weekly  Notes  of  Cases,  344,  Com. 
Pleas,  PhUadelphia. 

This  case  may  also  be  consulted  with 
profit  as  to  the  right  of  a  grantee  to 
transfer  his  interest  in  a  cemetery  lot 
without  the  consent  of  the  association. 
It  was  held  a  mandamus  would  lie  to 
compel  the  association  to  permit  d 
burial.  The  case  was  affirmed,  on  ap- 
peal, by  the  Supreme  Court,  3  Weekly 
Notes  of  Cases,  511. 

In  this  case,  however,  the  deed  of  the 
lot  was  dated  April  16.  1875,  and  con- 
veyed the  lot  to  Boileau,  a  colored  man. 
The  by-law  was  not  adopted  till  June 
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80,  1875.  It  may  well  be  doubted 
whether  if  the  by-law  had  been  in  force 
at  the  time  of  the  transfer  and  tlie  con- 
veyance to  a  white  person  or  to  one  not 
known  to  the  association  to  be  a  colored 
person,  the  grantee  would  not  have 
taken  the  de^  subject  to  the  by-laws. 
While  the  march  of  public  sentiment 
has  justly  obliterated  much  of  the  for- 
mer prejudice  against  the  colored  race, 
we  can  see  no  reason  why  a  cemetery 
association  may  not  adopt  any  regula> 
tions  it  pleases  as  to  the  terms  and  con- 
ditions on  which  transfers  of  lots  shall 
be  made,  and  why  an  acceptance  of  a 
conveyance  subject  thereto  is  not  bind- 
ing upon  the  grantee.  The  decision  of 
the  Supreme  Court  proceeds  upon  this 
ground. 

The  grantee  of  a  lot  in  a  cemetery 
has  a  right  therein  of  which  he  cannot 
be  deprived  by  the  association :  Mea- 
gher  v.  DriseoU,  09  Mass.,  281 ;  Church 
V.  Churchy  2  Brewster,  372. 

See  Laws  N.  Y.  1842,  p.  259,  chap. 
215;  JRoaaeau  v.  Ths  City  of  Troy,  49 
How.  Prac,  492. 

The  purchaser  of  a  lot  in  a  cemetery 
for  "burial  purposes"  does  not  take 
any  title  to  the  soil ;  and  an  act  of  the 
legislature  directing  the  vacation  and 
sale  of  the  cemetery  and  the  removal 
of  the  bodies,  is  not  an  unconstitutional 
infringement  of  his  rights :  Kincaid^s 
Appeal,  66  Penn.  St.  R.,  441,  14  Am. 
Rep„  877 ;  Partridge  v.  First,  etc.,  39 
Maryland,  681. 

A  husband  has  the  right  to  bury  the 
remains  of  his  deceased  wife  and  may 
maintain  a  civil  action  against  any  one 
who  interferes  with  his  right  to  do  so 
by  improperly  mutilating  the  same, 
though  delivered  for  post  mortem  :  4 
Albany  Law  Jour.,  56,  4  Am.  Law 
Times,  127-9, 8  Chicago  Leg.  News,  378. 

An  injunction  lies  by  the  owner  of  a 
lot  in  a  cemetery  to  prevent  the  re- 
moval of  a  body  burieid  therein  or  of 
the  gravestones  :  Moreland  v.  Rich- 
ardson, 22  Beavan,  596 ;  2  Story's  Eq. 
Jur.,§959c. 

As  to  action  for  injuries  to  tomb- 
Stones  :  see  Spooner  v.  Brewster,  3 
Bing.,  186;  Coke's  Litt,  18,  b,  Coke, 
Ch.  J.;  May  v.  Gilbert,  2  Bulstr.,  151; 
Francis  v.  Ley  Croke,  James,  367  ;  Cow- 
en*  s  Case,  12  Coke,  105,  and  note  C. 

A  cemetery  lot  purchased  with  the 
funds  of  an  estate  is  the  joint  property 
of  the  heirs  for  the  purposes  of  sepul- 


ture. G.'s  administratrix  and  widow 
purchased  with  the  funds  of  his  estate 
a  cemetery  lot,  took  the  title  in  her  own 
name,  and  refused  to  execute  a  declara- 
tion of  trust,  in  favor  of  G.'s  children 
by  a  former  wife,  recoffnizing  their 
rights  to  bury  in  it.  Held  that  equity 
would  compel  the  administratrix  to 
execute  such  a  declaration.  Held  fur- 
ther that  the  bill  filed  by  certain  of 
G.'s  children  was  not  defective  for 
want  of  proper  parties  because  all  G.'s 
minor  children  were  not  joined  :  l^€\c- 
ar€s  Appeal,  2  Weekly  Notes  of  Cases, 
422,  affirming S.C,  1  id.,  88. 

A  trust  to  buUd,  maintain  and  keep 
in  repair  tombs,  vaults  and  burying 
grounds  of  the  donor,  his  family  or 
parish,  is  so  far  charitable  that  it  will 
be  carried  into  effect :  2  Perry  on 
Trusts,  §  760 ;  Lloyd  v.  lAoyd,  2  Si- 
mons', N.  S.,  255;  10  Eng.  L.  and  Eq. 
Rep. ,  139  ;  Dexter  v.  Oardfier,  7  Allen, 
247 ;  Swasey  v.  American,  etc.,  57 
Maine,  627. 

See  Moncriefy.  Moss,  50  N.  Y.,  484  ; 
10  Eng.  Rep.,  788  note  ;  Brown  v.  JBTar- 
ris,  25  Barbour,  134  ;  HuUman  v.  Hon- 
comp,  5  Ohio  St.  R.,  237;  Teap,  eU., 
V.  Ong,  etc.,  L.  R.,  6  Priv.  C.  C,  881, 
895-6,  to  appear  in  18  Eng.  Rep. 

A  bequest  of  an  annual  lum  for  re- 
pairs upon  a  monument  has  been  held 
good  :  2  Perry  on  Trusts,  §  760 ;  W'tf- 
Us  V.  Brown,  2  Jurist,  987. 

Such  bequests  will  be  enforced  as 
against  the  heir :  Qravener  v.  HaUum, 
Ambler,  643. 

An  administrator  is  liable  personally 
for  his  contracts  for  the  expenses  of  the 
funeral  of  his  intestate,  and  so  of  any 
contract  made  by  him ;  a  succeeding 
administrator  is  not  liable,  as  such, 
upon  such  contracts  ;  Patterson  v.  Pat- 
terson, 59  N.  Y.,  514,  modifying  1  Hun, 
828 ;  Ferriss  v.  Myrick,  41  N.  Y.,  315, 
reversing  53  Barb.,  77  ;  Mygatt  v.  WH- 
cox,  45  N.  Y.,  306 ;  Austin  v.  Mun- 
roe,  47  N.  Y.,  360  ;  Bloodgood  v.  Sears, 
64  Barb.,  71 ;  Bawman  v.  Tollman,  2 
Rob.,  385,  affirmed  41  N.  Y.,  619  ;  Wit- 
coxY.  8mith,  26  Barb.,  316  ;  Labouchers 
V.  Tupper,  11  Moore  P.  C.  198, 

See  Bavis  v.  Stone,  58  N.  Y.  473 ; 
RoHnson  v.  Jlersey,  60  Maine,  225 ; 
Pierce  v.  Proprietors,  10  Rhode  Island, 
238  note;  S.  C,  14  Am.  Rep.,  667; 
Porter's  Estate,  77  Penn.  St.  R.,  43; 
Magennis  v.  Dempsey,  Irish  Law  Rep., ' 
3  Com.  Law,  327. 
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Where  a  third  person  pays  the  ex- 
penses of  burial  the  representatiye  is 
liable  to  him  therefor :  PatterBon  v. 
Patterson,  59  N.  Y.,  574. 

But  the  complaint  must  allege  that 
such  expenses  were  suitable  to  the  cir- 
cumstances of  the  deceased,  that  the 
latter  left  sufficient  assets  and  that  the 
representative  promised  to  pay  them ; 
such  promise  will,  however,  be  implied 
in  a  proper  case  :  Magennis  v.  Dempseyy 
Irish  Law  Rep.,  8  C.  L.,  329,  333. 

As  to  city  ordinances  prescribing  the 
limits  and  mode  of  interment,  see  Com, 
V.  Fahey,  5  Cush.,  408 ;  City,  etc,,  v. 
Baptist,  etc.,  4  Strobhart  (S.C),  806; 
Bogert  v.  Indianapolis,  13  Indiana, 
134 ;  Lake,  etc.,  v.  Lett,  44  Illinois,  81 ; 
Sohier  v.  l>inUy,  etc,,  109  Mass.,  109. 

As  to  plowing  over  graves  of  those 
buried  upon  a  farm  sold  :  see  Winters 
V.  The  State,  9  Indiana,  172. 

As  to  restraining  bilrials,  as  a  nui- 
sance :  Ellison  v.  Comrs,,  5  Jones  (N.C.) 
Eq.,  57 ;  Sohim'  v.  Trinity  Church,  109 
Mass.,  21 ;  GUvrk  v.  Lawrence,  6  Jones* 
£q.,  83 ;  Ba/mes  v.  Hathorn,  54 Maine, 
124. 

One  who  disinters  a  dead  body  for 
the  purposes  of  dissection,  and  also  one 
who  feloniously  receives  it  knowing  it 
to  have  been  so  disinterred,  is  liable  to 
indictment  therefor.  The  identity  of 
the  remains  may  be  shown  by  circum- 
stances :  People  v.  Orates,  5  Parker's 
Crim.  R.,  184  ;  iState  v.  Binger,  6  Black- 
ford (Ind.).  109;  1  Wheeler's  Crim. 
Cases,  491  note. 

See  1  Bums's  Justice  (30th  ed.),  467, 
title  Bodies,  Dead  ;  McName  v.  People, 
31  Michigan,  473 ;  Com,  v.  Cooley,  10 
Pick.,  37  ;  Com,  v.  Marshall,  11  Pick., 
350  ;  Com,  v.  L(yring,  8  Pick.  370 ;  TaU 
V.  State,  6  Blackford,  111  ;  Statev.  Mc- 
Clure,  4  Blackford,  328 ;  Com,  v.  Slack, 
19  Pick.,  804. 

In  England  what  is  called  a  faculty, 
allowing  the  disinterment  of  a  corpse, 
may  be  granted  by  the  ecclesiastical 
court :  Matter  of  Pope,  5  Eng.  Law 
and  Eq.  R.,  585. 

To  cast  a  dead  body  into  a  river  with- 
out the  rites  of  christian  sepulture,  is 
is  indictable  as  an  offence  against  com- 
mon decency :  Kanavan^s  Case,  1  Maine, 
226 ;  Pierce  v.  Proprietors,  10  Rhode 
Ishmd,  236,  S.  C,  14  Am.  Rep.,  667 ; 
Begina  v.  Stewart,  12  Adolphus  &  Ellis, 
•  773,  40  Eng.  C.  L.  Rep. 

It  is  a  misdemeanor  at  common  law 


to  remove,  without  lawful  authority,  a 
corpse  from  a  grave  in  a  burying  ground 
belonging  to  a  congregation  of  protes- 
tant  dissenters ;  and  it  is  ncT  defence  to 
such  a  charge  that  the  motive  of  the 
person  removing  the  body  was  pious 
and  laudable :  Begina  v.  Sharps,  Bearsly 

6  Bell  C.  C,  160,  7  Cox,  214,  40  Enff. 
Law  and  Eq.,  581 ;  S.  P.,  State  v.  Jdc- 
Clure,  4  Blackford  (Ind.),  328  ;  Staie 
V.  Binger,  6  Blackford,  109  ;  Begina  v. 
Ttriss,  10  Best  &  Smith.  298. 

See  Hamilton  v.  New  Albany,  30 
Ind.,  482. 

The  defendant  was  convicted  on  an 
indictment  charging  him  with  dispos- 
ing of  certain  dead  bodies  for  the  pur- 
poses of  dissection.  The  defendant,  the 
master  of  a  workhouse,  was  a  person 
having  lawful  possession  of  the  bodies 
of  deceased  paupers  ;  and  under  section 

7  of  the  Anatomy  Act  (2  &  3  William 
IV,  c.  75),  it  was  lawful  for  him  to 
permit  such  bodies  to  undergo  anatomi- 
cal examination,  provided  the  relatives 
did  not  require  them  to  be  buried  with- 
out such  examination.  For  the  pur- 
pose of  preventing  the  relatives  from 
making  this  requirement  and  leading 
them  to  suppose  that  the  bodies  were 
buried  without  dissection,  the  defen- 
dant showed  the  bodies,  in  coffins,  to  the 
relatives  and  caused  the  appearance  of 
a-  funeral  to  be  gone  through.  This 
fraud  prevented  the  relatives  from  mak- 
ing the  requirement,  and  the  defendant 
for  gain  to  himself  disposed  of  the 
bodies  for  dissection.  Held,  that  the 
statutory  requirement  not  having  in 
fact  been  made,  the  defendant  was  not 
liable,  in  consequence  of  the  7th  sec- 
tion of  the  Anatomy  Act,  for  what  he 
did,  and  the  conviction  was  wrong: 
Begina  v.  Feist,  Dearsly  &  BeU's  C.  C., 
590,  8CoxCr.  Cas.,  18. 

For  form  of  indictment,  see  7  Cox's 
Cr.  Cas. ,  Appendix,  p.  LVII. 

To  sell  the  dead  body  of  a  capital 
convict,  for  dissection,  where  dissection 
is  no  part  of  the  sentence,  is  a  misde- 
meanor at  conmion  law.  Indictment 
"  that  one  E.  L.  was  publicly  executed, 
at,  &c.,  and  that  one  G.  C.  of,  &c.,  un- 
dertaker, was  retained  and  employed 
by  W.  W.,  the  keeper  of  the  gaol  in 
and  for  the  said  county,  to  bury  the 
body  of  the  said  person  so  executed, 
for  certain  reward  to  be  therefor  paid 
to  the  said  G.  C.  by  and  on  behalf  of 
the  said  county  and  in  pursuance  of 
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the  said  retainer  and  employment,  the 
body  of  the  said  person  so  executed 
was  then  and  there  delivered  to  the 
said  G.  C.  for  the  purpose  of  being  so 
by  him  buried  as  aforesaid,  and  it  then 
and  there  became  the  duty  of  the  said 
G.  C.  to  bury  the  same  accordingly,  but 
that  the  said  G.  C.  being,  &c.,  and 
having  no  regard  to  his  said  duty,  nor 
to,  &c. ,  did  not  nor  would  bury  the  said 
body,  but  on  the  contrary  thereof  un- 
lawfully, &c.,  and  for  the  sake  of 
wicked  lucre  and  gain,  did  take  and 
carry  away  the  said  body,  and  did  sell 
and  dispose  of  the  same,  for  the  pur- 
pose of  being  dissected,  &c.,  to  the 
great  scandal,"  &c. :  Held  that  the  in- 
dictment was  well  framed,  though  ap- 
parently drawn  in  the  language  of  a 
declaration  in  assumpsit :  Held,  also, 
that  to  support  the  indictment,  it  was 
not  necessary  that  there  should  be  di- 
rect evidence  that  the  defendant  had 
sold  the  body  for  lucre  and  gain,  and 
for  the  purpose  of  being  dissected  : 
Tfve  King  v.  Cundiek,  Dowling  &  Ry- 
land's  N.  P.,  13. 

,  In  Nei^  York  provision  is  made  by 
statute  for  the  delivery,  in  certain  cases, 
of  the  remains  of  persons  dying  with- 
out friends,  to  professors  and  teachers 
in  medical  colleges  :  Laws  N.  Y.  1854, 
p.  282,  chap.  128,  8  Edm  St.  at  Large, 
717. 

The  offence  of  wantonly  dislnterrring 
dead  bodies,  etc.,  is  made  a  felony: 
2  R.  S.,  688,  §g  13,  14,  15,  2  Edm. 
St.,  710. 

An  executor  or  administrator  is  liable 
to  a  stranger  for  the  proper  burial  of 
the  testator  or  intestate,  if  he  die 
among  strangers,  but  not  for  mere 
gratuitous  services  or  acts  :  Ilewett  v. 
Bronmn,  6  Daly,  1. 

Where  one  sent  a  corpse  In  casket, 
inclosed  in  a  rough  box,  by  express, 
C.  O.  D. ,  for  the  casket  and  under- 
taker's charge,  and  the  consignee  after 
obtaining  the  box  under  a  promise  to 
pay  the  charges,  took  the  corpse  out, 
returned  the  casket  and  refused  to  pay 
the  charges.  The  shipper  sued  the 
express  company  for  delivering  the 
box  without  payment  of  the  amount 
of  the  C.  O.  D.  Held  the  consignee 
had  the  right  to  open  the  box  to  ascer- 
tain its  contents  before  he  was  bound 
to  accept  it.  That  the  consignor  had 
no  lien  on  the  corpse  for  the  price  of 
the    casket    or    for    the    undertaker's 


charges,  and  was  entitled  to  recover  of 
the  express  company :  Eppily  v.  Am. 
Exp.  Co.,  3  Wash.  Law  Rep.,  93. 

A  friend  of  deceased  who  sends  his 
remains  to  relatives,  by  a  carrier,  can- 
not maintain  an  action  against  the  car- 
rier for  a  failure  to  carry  them :  DriacoU 
V.  NUhoU,  5  Gray,  481. 

[Law  Reports,  6  Privy  Council  Cases,  167.] 

J.C.  0),  June  27,  80;  July  1,  2, 4.  7,  8; 
Nov.  21,  1874. 

Dame  Hekriette  Browx,  Appellant ;  and 
Les  Cure  £t  Margutlliers  De  L'(£u- 
VRE  Et  Fabrique  De  Notre  Dame  De 
Montreal,  Respondents. 

On  appeal  from  the  Court  of  Queen's 
Bench  for  the  Province  of  Quebec  in 
the  Dominion  of  Canada  (appeal  side). 

Status  of  the  Roman  Catholic  Church  in 
Lower  Canada-^EcelMiagtical  Burial 
— Practice — Mandamus  —  Beetuatio 
judicis. 

Joseph  Guibord',  a  lay  Roman  Cath- 
olic parishioner  of  Montreal,  on  the 
18th  of  November,  1869,  died,  a  mem- 
ber of  the  '*  InMUut  Canadien"  a  lit- 
erary society  which  had  incurred  eccle- 
siastical censures.  In  his  lifetime  a 
pastoral  letter  of  the  Bishop  of  Mon- 
treal had  forbidden  such  membersliip 
on  pain  of  bein^  deprived  of  the  Sacra- 
ment *'mdme  a  V article  de  la  mort.** 
During  illness  the  priest  who  adminis- 
tered unction  had  refused  to  administer 
Holy  Communion  ;  and  at  his  death  six 
years  thereafter  the  curh  of  Montreal, 
under  the  direction  of  the  bishop,  re- 
fused "  lasipulture  eccltsioHique/*  After 
request  duly  made  in  that  behalf  ;  that 
is  to  say,  the  said  cur6  refused  burial 
in  the  larger  part  of  the  local  cemetery, 
in  which  Roman  Catholics  are  usually 
buried  with  the  rites  of  the  church,  and 
in  which  the  graves  are  consecrated; 
but  he  offered  burial  without  rites  in 
the  smaller  or  reserved  part,  in  which 
the  graves  are  never  consecrated,  and 
in  which  are  buried  unbaptized  infants, 
criminals,  and  those  who  have  die(l 
*'8ans  les  serours  ou  les  sacrements  de 
VEglise."  This  proposal  was  rejected, 
though  G.'s  widow  offered  to  accept 

(')  Present :    Lord  Selborne,  Sir  Jamos 
W.  Colvile,  Sir  Robert  J.  Phillimore,  Sir, 
Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 
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burial  in  the  larger  part  without  re- 
igious  services. 

On  a  petition  by  G.'s  widow  for  a 
mandamus  to  the  respondents  upon  re- 
ceipt of  the  customary  fees  to  bury  G.'s 
body  in  the  said  cemetery  conformably 
to  usage  and  law,  and  to  enter  such 
burial  in  the  civil  register,  a  writ  of 
summons  was  issued  by  the  Superior 
Court  which,  in  substance,  called  upon 
the  respondents  to  show  cause  why  a 
writ  of  manaamus  should  not  be  issued. 
Thereupon  the  respondents  petitioned, 
inter  alia^  that  the  writ  being  of  sum- 
mons and  not  of  mandamus,  might  be 
annulled  for  irregularity ;  traversed 
the  plaintif['s  petition  and  pleaded, 
first,  the  irregularity  above  mentioned  ; 
secondly,  that  they  had  not  refused, 
but  had  offered  such  burial  as  G.  was 
entitled  to  ;  thirdly,  that  they  were  le- 
gal proprietors  of  the  cemetery,  free 
from  civil  interference  or  control  as 
respects  the  service  of  religion  and  the 
exercise  Of  its  ceremonies,  and  were 
legally  entitled  to  point  out  the  precise 
spot  in  the  cemetery  where  each  burial 
was  to  be  made ;  that  they  were  also 
civil  officers  within  certain  limits,  and 
civilly  responsible  in  that  capacity 
only ;  that  they  had  offered  such  burial, 
and  refused  nothing  but  ecclesiastical 
burial,  on  the  ground  that  G.  had  been 
for  ten  years  previously  to  his  death 
"notoriously  and  publicly  subject  to 
canonical  penalties,"  resulting  from 
the  before-mentioned  membership,  and 
at  the  direction  of  the  proper  ecclesias- 
tical authorities.  They  further,  in 
special  replicatioji  to  the  plaintiff's  an- 
sw^er,  denied  that  the  civil  courts  could 
examine  the  grounds  of  refusing  eccle- 
siastical burial,  which  they  neverthe- 
less specified,  averring  that  in  conse- 
quence of  the  premises  G.  must  be 
considered  *'  un  picheur  pvblic"  and  as 
such  deprived  of  ecclesiastical  burial 
by  the  Koman  Catholic  ritual. 

Heldt  firstly,  that  the  writ  of  sum- 
mons was  in  proper  form  according  to 
the  Code  of  Proceidure  in  Canada  : 

Secondly,  that  G.  never  having  been 
excommimlcated  nami/iatim,  and  never 
having  been  adjudged  or  proved  to  be 
"  un  pecheur  pMic  "  within  the  mean- 
ing of  >he  Quebec  ritui^l,  was  not  at  the 
time  of  his  death  under  any  such  valid 
ecclesiastical  sentence  or  censure  as 
would,  according  to  the  Quebec  ritual, 
or  any  law  binding  upon  Roman  Cath- 


olics in  Canada,  justify  the  denial 
of  ecclesiastical  sepulture  to  his  re- 
mains. 

Thirdly,  that  the  respondents,  who 
were  sued  in  their  corporate  capacity  as 
holders  of  land  and  administrators  of 
the  cemetery,  were  bound  to  give  to 
G.'s  remains  burial  in  the  larger  part 
of  the  cemetery,  on  payment  of  the  ac- 
customed fees ;  and  that  a  peremptory 
writ  of  mandamus  should  be  issued  ac- 
cordingly. 

QucBre,  whether  their  Lordships 
would  have  power  in  a  suit  properly 
framed  for  that  purpose  to  order  the 
I>erformanceof  the  usual  religious  rites. 

Although  the  Roman  Catholic  Church 
in  Canada  may,  on  the  conquest  in 
1762,  have  ceased  to  be  an  established 
church  in  the  full  -sense  of  the  term,  it 
nevertheless  continued  to  be  a  church 
recognized  by  the  state,  retainin£f  its 
endowments  and  continuing  to  have 
certain  rights  {e.g.,  the  perception  of 
dimes  from  its  members)  enforceable 
at  law. 

Although  the  civil  courts  in  Canada 
may  not  be  competent  to  entertain  a 
suit  in  the  nature  of  the  "  appel  comme 
d^abus"  yet  the  jurisprudence  and  pre- 
cedents relating  to  such  a  suit  may  be 
considered  as  evidencing  the  law  of  the 
Roman  Catholic  Church  in  Canada. 

Long  V.  The  Bishop  of  CapetoumQ), 
approved. 

Even  if  the  Roman  Catholic  Church 
in  Canada  were  to  be  regarded  merely 
as  a  private  and  voluntary  religious 
society  resting  only  upon  a  consensual 
basis,  courts  o(  justice  are  still  bound, 
when  due  complaint  is  made  that  a 
member  of  the  society  has  been  injured 
as  to  his  rights  in  any  matter  of  a  mixed 
spiritual  and  temporal  character,  to  in- 
quire into  the  laws  and  rules  of  the 
tribunal  or  authority  which  has  inflicted 
the  alleged  injury,  and  to  ascertain 
whether  the  act  complained  of  was  in 
accordance  with  the  law  and  rules  and 
discipline  of  the  Roman  Catholic 
Church  which  obtain  in  Lower  Canada, 
and  whether  the  sentence,  if  any,  by 
which  it  is  sought  to  be  justified  was 
regularly  pronounced  by  competent  au- 
thority. 

Sernble :  The  Ecclesiastical  liaw  which 
now  governs  Roman  Catholics  in  Lower 
Canada  must  be  taken  to  be  identical 

.  (»)  1  Moore  P.  C.  (N.S.),  461. 


670  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L.R. 

1874  Boyd  v.  Phillpotts. 

-with  that  which  governed  the  French  ceive  a  petition  of  recusation  against 

province  of  Quebec  ;  except  so  far  as  the  judges,  alleging  that  they  ac^owl- 

modifications  are  proved  to  have  been  edged  the  Roman  authority,  and  were 

introduced  by  valid  consensual  contract,  thereby  disqualified  to  try  whether  the 

Their  Lordships  approved  the  refusal  civil  power  can  entertain  an  **appel 

by  the  Court  of  Queen's  Bench  to  re-  comme  cTabus," 


[Law  Reports,  4  Admiralty  and  Ecclesiastical,  297.] 

Aug.  6,  1874. 
[IN  THE  ARCHES  COURT  OP  CAN1;ERBURY.] 

297]  *BorD  and  Others  v.  Phillpotts. 

Appeal  from  VuitaHon  by  Bishop  or  Ordinary — Juriadietion — AppeUate  JuriKliclioH 
exerciMd  by  Jitdffes  of  the  Arches — Power  of  the  Bisknp  of  the  Diocese  over  the 
Fabric  of  the  Cathedral  Church  of  Exeter — Reredos — Leffoliiy  of  Carved  Lnages 
not  on  any  Tomb  or  in  any  Painted  Wbidow — 8  ds  4  Edw,  6,  c.  10. 

A  carved  stone  structure  or  screen  at  the  back  of  the  holy  table,  called  a  reredos, 
was  erected  in  Exeter  Cathedral  by  the  Dean  and  Chapter  of  Exeter.  On  the  struc- 
ture were  sculptured  representations,  in  bas-relief,  of  the  Ascension,  the  Transfignra- 
tion,  and  the  Descent  of  the  Holy  Ghost  on  the  day  of  Pentecost,  and  figures  of 
angels,  and  tlie  screen  was  surmounted  by  a  cross. 

The  Bishop  of  Exeter,  at  a  visitation  of  the  cathedral  of  the  dean  and  chapter, 
held  the  structure  to  be  illegal,  and  ordered  it  to  be  removed  : 

Held,  by  the  Court  of  Arches,  that  it  had  jurisdiction  to  entertain  an  appeal  from 
the  judgment  of  the  bishop : 

Held  also,  that  the  structure  was  not  illegal;  that  if  it  were  illegal,  the  bishop 
had  not  jurisdiction  to  order  its  removal. 

This  was  an  appeal  from  a  judgment  of  the  Bishop  of  Ex- 
eter, proncKincea  at  a  visitation  of  the  cathedral  church  of 
Exeter. 

The  case  occupies  nearly  100  pages  of  the  original  report. 
It  is  of  no  practical  use  in  this  country.  It  contains  an  elab- 
orate sketcn,  by  Sir  Robert  Phillimore,  of  church  embellish- 
ment, and  symbols,  of  interest  as  such  to  the  curious  in  such 
matters.  The  head  notes  are  inserted  simply  to  call  the  at- 
tention of  those  wishinff  to  investigate  the  subject.  It  was 
aflSrmed  by  the  Privy  Council.     L.  R.,  6  Pr.  Coun.  Ca.,  436. 
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[Law  Reports,  8  Probate  and  Divorce,  209.] 
Nov.  18, 1874. 

*In  the  Goods  of  Prothero.  [209 

Acbninittraiian  with  Will  annexed — Inaolvent  Estate — Grant  to  a  Legatee   limited  to 

Tnuit  Property.  . 

The  deceased  bv  his  will  made  his  wife  sole  executrix  and  residuary  legatee.  By 
a  codicil  he  devised  and  bequeathed  to  A.  B.  all  property  held  by  him  upon  any 
trust  or  by  way  of  mortgage.  The  deceased  died  insolvent,  and  the  widow  re- 
nounced probate  of  the  will  and  codicil  as  executrix,  and  administration  as  residu- 
ary legatee.  The  court  granted  administration  with  the  will  and  codicil  annexed, 
to  A.  B.,  limited  to  the  trust  property  so  far  as  it  was  personalty  left  to  him  by 
the  codicil 

CnARLE8  Prothero,  of  Llanvrechva,  Monmouthsliire,  and 
of  Montpellier  Terrace,  Cheltenham,  Gloucestershire,  died 
on  the  16th  of  June,  1874,  having  executed  a  will  without 
date,  in  which  he  appointed  his  wife  Sophia  Cecilia  Prothero 
sole  executrix  and  residuary  legatee.  He  also  made  a  codi- 
cil thereto,  dated  the  30th  of  January,  1871,  in  which  he  de- 
vised and  bequeathed  to  Charles  Burton  Pox  all  property 
held  by  the  deceased  upon  any  trust  or  *by  way  of  1210 
mortgage.  The  deceased  died  insolvent,  but  left  trust  es- 
tates, hereditaments,  and  premises,  of  great  variety  and 
value,  to  be  administered.  Mrs.  Prothero  renounced,  as  ex- 
ecutrix, probate  of  the  will  and  codicil,  and,  as  residuary  leg- 
atee, administration  with  such  will  and  codicil  annexed. 
The  next  of  kin  of  the  deceased  were  three  children  of  full 
age,  who  were  willing  to  renounce  administration  of  the  goods 
of  the  deceased,  and  as  parties  entitled  in  distribution  there 
were  two  infant  grandchildren  of  the  deceased. 

Nov.  17,  1874.  Pritchard  moved  for  administration  with 
the  will  and  codicil  annexed  to  be  granted  to  Mr,  Fox,  lim- 
ited to  the  trust  estates  devised  to  him  by  the  codicil.     He 
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relied  upon  the  cases :  In  the  Goods  ofSteadman  (') ;  In  the 
Goods  of  Biou  (') ;  In  the  Goods  of  Waits  (•) ;  a  similar  ap- 
plication was  refused  on  the  ground  of  the  inconvenience  of 
having  diverse  representatives  to  the  different  parts  of  the 
estate,  but  that  would  not  arise  in  this  case :  In  the  Goods 
of  Somerset  (*). 

Cur.  adv.  vtiU. 

Nov.  18.  Sir  J.  Hannen  :  I  think  this  grant  may  go  in 
a  limited  form.  But  it  appears  to  be  uncertain,  from  the 
papers  before  me,  what  is  the  nature  of  the  property  that 
has  vested  in  Mr.  Fox.  It  would  appear,  from  the  general 
language  used  in  the  codicil,  as  if  it  were  merely  realty.  It 
must  be  shown  to  the  satisfaction  of  the  Registrar  that  there 
is  personalty  to  which  the  grant  would  be  applicable,  and  it 
will  be  limited  to  such  personal  property  as  vested  in  him 
under  the  provisions  of  the  codicil  to  the  deceased's  will. 

Attorneys :    Hun t  <6  Son, 


[Law  Reports,  8  Probate  and  Divorce,  211.] 
Dea  2,  1874. 

211]  *In  the  Goods  of  Horsford. 

Will — ExectUion — Testimonium  and  Attestation  Clauses  with  JSiffnature  on  a  separaU 
Paper  aJUached  to  Instrument  by  String — Alterations  unattested — Paper  pasted  over 
Legacies. 

The  deceased  signed  his  name  and  the  witness  attested  such  signature  on  a  piece 
of  paper  upon  which  no  dispositive  part  of  the  will  was  written.  This  paper  was  at- 
tached by  string  to  the  paper  on  which  the  will  was  written  just  opposite  to  the  ter- 
mination of  the  writing.  On  the  evidence  of  the  witnesses  that  tlie  papers,  to  the 
best  of  their  belief,  were  in  the  same  state  when  they  signed  them  as  they  are  now : 
it  w^as  held  that  the  execution  was  valid. 

Where  a  testator  has  pasted  over  a  whole  legacy  a  piece  of  paper  on  which  at  some 
time,  about  which  the  witnesses  can  give  no  information,  he  has  written  a  new  be- 
quest, the  court  will  not  order  the  upper  paper  to  be  removed,  and  will  direct  the 
probate  to  issue  in  blank  as  to  that  legacy ;  but  if  the  testator  has  covered  over  the 
amount  of  a  legacy  only,  leaving  the  legatee's  name  untouched,  the  court  will  con- 
sider it  a  case  which  comes  under  the  principle  of  a  dependent  relative  revocation, 
and  will  endeavor  to  discover  the  amount  of  the  legacy  originally  bequeathed  by  re- 
moving the  upper  paper. 

George  Faiiie  Horsford,  late  a  captain  in  Her  Majesty's 
86'rvice  unattached,  on  the  1st  of  April,  1868,  executed  a  will 
which  was  written  on  two  sheets  of  foolscap  paper.  The 
writing  covered  five  sides  of  the  paper,  terminating  at  the 
bottom  of  the  fifth  side,  with  a  full  attestation  clause  where 

(»)  2  Hagg.  Eccl.,  59.  (»)  1  Sw.  <b  Tr.,  538. 

(«)  3  Curt.,  739.  (♦)  Law  Rep.,  1  P.  <b  M.,  850. 
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the  witnesses  signed  their  names.  At  the  top  of  the  sixth 
side  were  the  words,  "To  which  will  and  testament  I  here- 
unto annex  my  seal  and  signature,  dated  this  1st  day  of 
April,  in  the  year  of  our  Lord  1868.  Greo.  F.  Horsford,  cap- 
tain unattached."  Pieces  of  paper  were  pasted  over  certain 
parts  of  the  will  with  writing  on  them,  as  appears  in  the 
paragraphs  following  in  italics:  "I  leave  the  interest  on 
£309  ds.  6d.  bank  stock  to  my  god-child,  Rosina  Horsford 
Wood ;  and  in  case  of  her  death  unmarried  or,  if  married, 
childless,  then  to  my  brother,  Sir  Robert  Marsh  Horsford, 
Knt.,  C.B.,  for  his  lifetime,  and  afterwards  the  interest  to 
my  cousin  Amelia  Thorpe,  widow  of  Colonel  Thorpe,  for- 
merly of  the  89th  regiment ;  and  after  her  death  the  prin- 
cipal of  the  said  bank  stock  to  Mary  Fjinch^  the  eldest 
daughter  of  John  FfincJi  of  Oreenwiph,  JEsguire,  deceased. 
I  also  leave  and  bequeath  to  my  adopted  god-ctiild,  Rosina 
Horsford  Wood,  for  her  sole  use  during  her  lifetime  the  in- 
terest of  *the  sum  of  £174  2s.  3d.  reduced  3  per  cent.  [212 
annuities,  and,  if  she  marry  and  have  children,  the  princi- 
pal to  them  after  her  decease.  In  case  she  should  die  single, 
or,  if  married,  childless,  the  interest  of  the  said  amount  will 
revert  to  my  brother,  Sir  Robert  Marsh  Horsford,  Knt., 
C.B.,  and  then  to  my  cousin,  Amelia  Thorpe,  &c.,  and  after 
her  death  the  principal  to  Mary  Ora7iam,  daughter  of  the 
JRev.  Leonard  Oraham^  who  Toarried  Lamnia  Horsford.^^ 
Sir  Robert  Marsh  Horsford  was  appointed  executor.  On  the 
29th  of  July,  1874,  the  deceased  executed  a  codicil  to  his 
will  in  the  following  manner :  It  was  written  on  a  sheet  of 
foolscap  paper,  the  writing  covering  the  first  and  half  the 
second  sides  of  the  sheet.  Attached  by  a  string,  passing 
through  the  fold  of  the  sheet  about  opposite  to  the  termina- 
tion of  the  writing,  was  a  separate  paper  on  which  was 
written,  "To  which  codicil  I  hereunto  annex  mjr  seal  and 
signature,  dated  this  29th  dp^y  of  July,  1874."  This  was  fol- 
lowed by  the  signatures  of  the  deceased  and  of  the  witnesses, 
Captain  Hedley  and  Mrs.  Bourne.  The  contents  of  the  codi- 
cil, so  far  as  material,  were  as  follows:  ''Febry.,  1870. 
Codicil  to  the  will  of  Captain  George  Fahie  Horsford. 
Should  anything  occur  to  prevent  from  death  my  will  act- 
ing in  any  way  I  have  stated,  I  leave  and  beaueatn  to  Mrs. 
Gfeorge  Davies,  formerly  Rosina  Horsford  Wood,  82  Blake 
Street,  Barrow-on-Furness,  Lancashire,  should  she  survive 
any  children  she  may  have,  or  in  the  event  of  her  not  having 
any,  the  whole  of  the  money  invested  in  my  name  in  the 
different  funds  of  the  Bank  of  England,  together  with  my 
bank  stock,  for  her  sole  use.  I  leave  and  bequeath  ten 
12  Eng.  Rep.  85 
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pounds,  which  will  be  found  with  my  photograph,  to  Emily 
feush,  the  youngest  daughter  of  Lieut. -Colonel  J.  T.  Bush, 
late  of  the  Honble.  E.  I.  Service,  Bengal  Armv,  as  a  remem- 
brance for  kindly  coming  to  see  me  when  sue  was  a  little 
girl ! "  The  words  in  italics  were  written  on  pieces  of  paper 
pasted  over  the  original  writing  of  the  codicil.  The  wit- 
nesses. Captain  Hedley  and  Mrs.  Bourne,  who  attested  both 
documents,  in  their  affidavit,  stated  that  at  the  execution  of 
the  will  they  had  no  opportunity  of  observing  the  earlier 
pages  of  it,  and  did  not  notice  whether  the  strips  of  paper 
now  pasted  thereon  were  there  at  the  time  of  attestation. 
That,  as  regards  the  codicil,  they  subscribed  their  names  in 
the  presence  of  the  deceased  and  of  each  other,  having  been 
213]  requested  "^by  testator  to  attest  his  signature  thereto. 
That  they  did  not  see  the  will  at  the  time  of  the  execution  of 
the  codicil.  ^  That  the  codicil  is  now  in  the  same  plight  and 
condition  as'it  was  at  the  time  of  attestation,  save  that  they 
did  hot  see  the  first  page  of  the  said  codicil,  and  they  are 
unable  to  say  what  was  written  on  that  page  nor  whether 
the  pieces  of  paper  were  pasted  on,  or  if  anything  was 
written  thereon.  That  the  writing  on  the  second  page  of 
the  codicil  was  then  about  the  same  as  now. 

The  court,  not  being  satisfied  on  the  affidavit  as  to  the  due 
execution  or  plight  of  the  codicil,  directed  the  attendance  of 
the  witnesses  in  court.  On  the  1st  of  December  they  were 
examined.  Captain  Iledley  stated  that  he  knew  Captain 
Horsford,  who  had  asked  him  on  two  occasions  to  witness 
papers.  That  in  the  summer  of  this  year  he  was  present  in 
deceased's  room.  Mrs.  Bourne,  the  landlady,  was  also 
there.  He,  Mrs.  Bourne,  and  Captain  Horsford,  were  only 
present.  Deponent  asked  no  questions.  He  could  not  say 
whether  he  saw  deceased's  signature.  Deceased  asked  him 
to  witness  a  paper.  He  did  not  recollect  whether  there  was 
a  name  on  the  paper.  It  was  a  sitting-room.  Deceased  was 
standing.  There  were  pens  and  ink  on  the  table.  He  could 
not  recollect  anything  else.  The  deceased  asked  him  to 
sign,  which  he  did.  He  believed  the  paper  was  then  at- 
tached as  now.  He  did  not  notice  the  deceased's  name,  or 
whether  the  paper  was  signed.  He  was  not  accustomed  to 
business.  Mrs.  Bourne  deposed  that  Captain  Horsford 
lodged  in  her  house.  He  had  asked  her  to  witness  papers 
twice.  In  the  summer,  about  July  last,  he  asked  her  to 
come  into  his  room  with  Captain  Hedley  to  sisn  a  paper. 
She  did  not  see  him  '^^i^n  it.  It  was  signed  before  she  en- 
tered the  room.  Captain  Hedley  was  in  the  room  before  she 
was.     She  saw  Captain  Hedley  sign.     Captain  Horsford  pro- 
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duced  the  paper.  To.  the  best  of  her  recollection  all  the 
writing  as  it  now  appears  on  the  paper  was  there  when  she 
signed. 

Nov.  10,  1874.  Nugent  applied  to  the  court  to  grant  pro- 
bate of  the  will  and  codicil.  He  referred  to  In  the  Ooods  of 
HtLckvale  (*) ;  In  the  Goods  of  PvddephdttC), 

Gut.  adv.  vult. 

*De'c.  2.  Sir  J.  Hannen:  The  testator,  George  [214 
Fahie  Horsford,  deceased,  made  his  will,  bearing  date  the 
1st  day  of  April,  1868.  It  covers  four  pages  of  a  sheet  of 
foolscap,  and  continues  on  the  fifth  page,  being  the  first  of 
a  second  sheet.  At  the  bottom  of  the  fifth  page  is  a  formal 
attestation  clause,  and  the  signature  of  the  witnesses  are 
added  below  the  clause.  The  signature  of  the  testator  ap- 
pears at  the  top  of  the  sixth  page,  preceded  by  these  words  : 
*'To  which  will  and  testament  I  hereunto  annex  my  seal  and 
signature,  dated  this  1st  April,  in  the  year  of  our  Lord  1848." 
The  attesting  witnesses  state  that,  to  the  best  of  their  recol- 
lection, the  testator  showed  and  acknowledged  to  them  his 
signature,  signed  on  the  will  on  the  upper  part  of  the  sixth 
page  of  the  said  paper,  and  that  then  they  signed  the  attes- 
tation thereof.  I  think  that  the  execution  of  the  will  bjr  the 
testator  is  valid,  notwithstanding  the  position  of  the  signa- 
ture, by  virtue  of  the  statute  16  Vict.  c.  24.  There  is  also  a 
codicil,  dated  the  29th  of  July,  1874,  in  which  the  signature 
and  attestation  of  the  witnesses  are  on  a  separate  sheet,  at- 
tached by  a  string  to  the  codicil.  The  evidence  of  the  attest- 
ing witnesses  is  not  very  clear  as  to  what  occurred  at  the 
time  of  execution,  but  I  have  come  to  the  conclusion  that 
the  sheet  was  attached  to  the  codicil  at  the  timej  and  that 
the  testator  acknowledged  his  signature  to  the  witnesses  be- 
fore the  attestation.  A  further  question  arose  as  to  certain 
obliterations  which  appear  upon  the  will  and  codicil,  and  of 
which  the  attesting  witnesses  were  unable  to  give  any  ac- 
count. Strips  of  paper  have  been  pasted  over  portions  of 
the  original  will  and  codicil,  and  on  some  of  these  strips, 
words  have  been  written  by  the  testator,  by  which  he  has 
sought  to  make  bequests  to  several  legatees.  It  is  clear  that 
the  words  so  written  on  the  strips  of  paper  must  follow  the 
fate  of  ordinary  alterations,  and  in  the  absence  of  eVidence 
showing  when  they  were  made,  it  must  be  presumed  that 
they  were  so  added  after  the  execution  of  the  will  and  codi- 
cil. But  ought  I  to  treat  the  words  over  which  the  pieces  of 
paper  are  pasted  as  effectually  obliterated,  and  grant  pro- 

(')  Law  Rep.,  1  P.  <fe  M.,  876.  («)  Law  Rep.,  2  P.  A  M.,  97. 
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bate  of  the  will  or  codicil  with  the  hidden  passages  in  blank, 
or  ought  I  to  endeavor  to  ascertain  what  words  have  been 
covered  up,  and  include  them  in  the  probate?  As  to  the 
will,  the  answer  to  these  questions  depends  npon  the  con- 
struction to  be  put  on  the  21st  section  of  the  statute  1  Vict. 
215]  c.  26,  by  which  *it  is  enacted  that  no  obliteration,  in- 
terlineation, or  other  alteration  made  in  any  will  after  the 
execution  thereof,  shall  be  valid  or  have  any  effect,  except 
so  far  as  the  words  or  effect  of  the  will  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  exe- 
cuted in  like  manner  as  hereinbefore  is  required  for  the  exe- 
cution of  the  will.  Soon  after  the  passing  of  the  act.  Sir  H. 
J.  Fust,  in  Townley  v.  Watson  (*),  oecided  that  the  construc- 
tion to  be  put  upon  the  words  of  the  21st  section  was  that 
the  effect  of  the  will  before  the  alterations  must  be  apparent 
on  the  face  of  the  instrument  itself.  He  said :  "What  is  an 
obliteration  ?  Is  it  not  by  some  means  covering  over  words 
originally  written,  so  as  to  render  tliem  no  longer  legible  ? 
I  cannot  understand,  if  the  Legislature  really  intended  that 
extrinsic  evidence  should  be  admitted,  why  a  few  more 
words  were  not  added,  which  would  have  freed  the  section 
from  all  doubt ;  for  instance,  why  was  it  not  thus  penned : 
*  unless  the  words  shall  be  capable  of  being  made  appar- 
ent?'" I  think  it  is  impossible  to  read  the  words  of  the 
statute,  and  not  say  that  it  was  the  intention  of  the  Legisla- 
ture that,  if  a  testator  shall  take  such  pains  to  obliterate 
certain  passages  in  his  will,  and  shall  so  effectually  accom- 
plish his  purpose  that  those  passages  cannot  be  made  out 
on  the  face  of  the  instrument  itself,  it  shall  be  a  revocation 
as  good  and  valid  as  if  done  according  to  the  stricter  forms 
mentioned  in  the  act  of  Parliament.  Mr.  Justice  Williams 
(Executors,  p.  139,  6th  ed.,  in  a  note)  says :  *^In  a  case  be- 
lore  Sir  H.  J.  Fust,  he  ordered  th^^t  the  erasures  in  a  will 
should  be  carefully  examined  in  the  registry  with  the  help 
of  glasses,  by  persons  accustomed  to  writing,  to  ascertain 
whether  the  words  could  be  made  ont,  and  directed  that 

I}robate  should  pass  with  the  erased  passages  restored,  un- 
ess  they  could  not  be  made  out,  and  then  with  those  parts 
in  blank.  Generally  speaking,  the  Ecclesiastical  Court  will 
not  in  the  first  instance  take  upon  itself  to  decide  whether 
the  words  obliterated  can  or  cannot  be  made  out.  It  must 
be  proved."  But  it  has  not  been  the  practice  to  adopt  any 
means  of  ascertaining  what  the  words  attempted  to  be  oblit- 
erated were,  other  than  mere  inspection  by  aid  of  glasses. 
Chemical  agents  have  not  been  resorted  to  in  order  to  remove 

(')  8  Cart.,  761. 
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any  portion  of  the  obscuring  ink,  and  I  do  not  think  it 
would  be  *proper  to  adopt  such  means.  I  think  that  [216 
the  word  "apparent"  in  the  21  st  section  means  apparent  on 
the  face  of  the  instrument  in  the  condition  in  which  it  was 
left  by  the  testator,  and  that  if  he  has  had  recourse  to  extra- 
ordinary means  to  obliterate  what  he  had  written,  then  this 
court  is  not  bound  to  take  any  steps  to  undo  what  hQ  had 
done.  The  statute  does  not  draw  any  distinction  between 
different  modes  of  obliteration.  The  effacement  of  the  orig- 
inal writing  as  performed  by  this  testator,  by  pasting  paper 
over  it,  is  complete,  and  I  can  see  no  reason  why  the  court 
should  remove  the-  pasted  paper  used  as  the  instrument  of 
obliteration,  rather  than  ink  used  for  the  same  purpose.  I 
shall  therefore  give  no  directions  on  the  subject  so  far  as  the 
will  is  concerned;  and,  assuming  that  the  words  covered 
over  cannot  be  ascertained  by  inspection,  the  probate  must 
go  with  those  parts  in  blank.  But  with  regard  to  the  oblit- 
erations in  the  codicil,  the  case  is  different.  There  the 
amount  of  a  legacy  has  been  obliterated,  leaving  the  name 
of  the  legatee  untouched.  As  to  this,  I  am  in  a  position  to 
infer  that  the  testator's  intention  was  only  to  revoke  that 
portion  of  the  codicil  which  was  covered  in  the  event  of  his 
having  effectually  substituted  another  bec^uest  in  its  place, 
•  and  thus  the  doctrine  of  dependent  relative  revocation  be- 
comes applicable.  As  to  these  alterations,  the  court  is  at 
liberty  to  have  recourse  to  any  means  of  legal  proof  by 
which  to  ascertain  the  original  disposition,  and  amongst 
euch  means,  the  removal  of  the  strips  of  paper  is  the  most 
obvious.  I  therefore  direct  that  the  strip  on  which  is  writ- 
ten the  word  ten^  as  well  as  the  strip  on  which  are  written 
the  words  which  will  he  found  with  (to  which  the  same  re- 
marks are  applicable)  be  removed  in  the  registry  from  the 
codicil,  and  that  probate  be  granted  of  that  instrument  in 
its  unaltered  condition. 

Attorney:  T.  E.  Strangways. 
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[Law  Reports,  3  Probate  and  Divorce,  217.] 
Feb.  9,  1875. 

217]  *Fairland  v.  Percy  and  Others. 

Will — Fotoer  to  carry  on  Busineta — DAis  incurred  by  Administratrix  t#i  «o  doinff — 
Adminittration  de  bonis  nan — Creditor. 

The  deceased  by  his  will  directed  his  executors  and  trustees  (who,  however,  did 
not  act)  to  permit  his  wife  to  receive  the  rents  and  annual  profits  of  his  estate, 
and  to  carry  on  his  business  of  a  draper  for  her  natural  life.  She  took  admin- 
istration with  the  will  annexed,  of  the  goods  of  the  deceased,  and,  in  carrying  on  the 
business,  incurred  debts  to  many  persons,  more  especially  to  the  plaintiff,  she  died 
intestate  and  insolvent,  and  the  parties  entitled  to  the  reversion  of  the  deceased's 
estate  having  been  cited  did  not  accept  administration  of  the  unadministered  estate 
of  the  deceased : 

Held,  that,  as  the  estate  of  the  widow  was  primarily  liable  for  the  debts  contracted 
by  her  in  carrying  on  the  business,  the  plaintiff  must  first  take  administration  to  her 
effects  before  he  could  be  entitled  to  a  grant  of  administration  de  bonis  non  of  the 
estate  of  the  deceased. 

Robert  Percy,  of  Easington,  in  the  county  of  Durham, 
tailor  and  draper,  died  on  the  7th  of  February,  1869,  having 
made  his  will,  dated  the  9th  of  March,  1868,  and  therein  ap- 
pointed William  Peacock  and  Henry  Fenwick  executors  and 
trustees.     The  material  clauses  of  the  will  were  as  follows : 

''I  give,  devise,  and  bequeath  unto  my  said  trustees,  their 
heirs,  executors,  and  administrators,  all  my  real  and  per- 
sonal estate  whatsoever  and  wheresoever,  and  of  whatever 
nature  or  kind  soever,  which  I  may  be  possessed  of  at  t\i% 
time  of  my  decease,  upon  trust  to  permit  and  suffer  my  dear 
wife  to  receive  the  rents  and  profits  and  to  carry  on  my  busi- 
ness of  a  tailor  and  draper  for  the  term  of  her  natural  life, 
if  she  shall  so  long  remain  my  widow ;  and  from  and  after 
her  decease,  or  second  marriage,  I  direct  that  my  said  trus- 
tees, or  the  survivor  of  them,  his  executors  or  administrators, 
.  or  other  the  trustee  or  trustees  for  the  time  being  of  this  my 
will,  who  may  be  appointed  as  hereinafter  mentioned,  may 
and  shall  as  soon  as  conveniently  may  be  after  my  decease 
sell  and  convert  into  money  all  such  parts  of  my  said  trust 
estate  as  shall  not  consist  of  money,  either  by  j)ublic  auction 
or  private  contract,  and  for  such  price  or  prices  as  can  be 
reasonably  had  or  gotten  for  the  same  with  liberty  to.  buy 
218]  and  resell  the  same  or  any  part  thereof  *without  being 
answerable  for  any  loss  in  price  by  such  resale,  and  do  and 
shall  collect  and  get  in  and  receive  all  moneys  due  and  owing 
to  me,  and  do  and  shall  stand  possessed  of  and  interested  in 
the  moneys  to  arise  and  be  produced  from  such  sale  or  sales, 
and  all  my  money  to  be  gotten  and  received  as  aforesaid, 
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upon  trust,  after  retaining  all  such  costs  and  expenses  as 
tliey  may  incur  in  or  about  such  sales  or  sale  or  otherwise, 
to  pay  and  divide  the  same  equally  r  .aon^st  all  and  every 
my  child  and  children,  share  and  share  alike,  as  tenants  in 
common,  upon  the  youngest  of  my  children  attaining  the 
age  of  twenty-one  years  or  dying  una<^r  that  age  ;  and  in  case 
any  of  my  said  children  shall  die  under  the  age  of  twenty- 
one  years  unmarried,  or  married  without  leaving  any  lawful 
issue  him  or  her  surviving,  then  I  direct  that  the  shares  or 
share  of  him  or  her  dying  as  aforesaid  shall  be  equally 
divided  amongst  the  survivors.  And  I  also  direct  that  in 
case  any  of  my  said  children  before  mentioned  should  die 
under  the  age  of  twenty-one  years,  leaving  lawful  issue  him 
or  her  surviving,  then  that  the  shares  or  share  of  such  chil- 
dren or  child  so  dying  as  aforesaid  shall  be  divided  equally 
amongst  their,  his,  or  her  respective  issue,  such  issue  stand- 
ing in  the  place  and  taking  their  deceased  parent's  share. 
....  And  I  absolve  the  trustees  or  trustee  for  the  time  be- 
ing of  my  will  from  resjjonsibility  for  the  acts  and  defaults 
of  each  other,  and  from  involuntary  losses,  and  also  author- 
ize such  trustees  and  trustee  to  retain  anS.  allow  to  each  other 
all  expenses  incurred  in  or  about  the  execution  of  the  trusts 
of  my  will." 

The  executors  and  trustees,  Messrs.  Peacock  and  Fenwick, 
renounced  probate  of  the  will,  and  did  not  accept  the  trusts 
nor  in  any  way  act  therein,  and  no  new  trustees  have  been 
appointed.  On  the  12th  of  October,  1869,  administration 
with  the  will  annexed  of  the  goods  of  the  deceased  was 
granted  to  his  widow,  Martha  Percy,  as  the  universal  legatee 
for  life  named  therein.  She  carried  on  the  testator' s  busmess 
until  the  14th  of  January,  1874,  when  she  died  a  widow 
(never  having  married  again)  intestate,  and  insolvent,  and  no 
administration  has  been  granted  of  her  estate.  With  the 
exception  of  a  policy  of  insurance  for  £100,  the  whole  of  the 
testator's  property  was  employed  by  Mrs.  Percy  in  carrying" 
on  the  business,  and  in  so  doing  she  incurred  liabilities  to 
the  ^plaintiff,  Matthew  Fairland,  a  woolen  manufac-  [219 
turer,  trading  at  Huddersfield  as  John  Stott  &  Co.,  and  in 
consequence  thereof  the  estate  of  Robert  Percy,  the  deceased, 
in  the  opinion  of  an  equity  counsel,  is  indebted  to  the  plain- 
tiff in  the  sum  of  £399  165.  4^.  The  property  of  the  deceased, 
at  the  time  of  his  death,  consisted  of  stock-in-trade,  £1,153 
145.;  book  debts,  £2,824  1 5.  3^.;  policy  of  insurance,  £100; 
and  furniture,  £96;  from  which  had  to  be  deducted  £1,014 
155.  due  to  trade  creditors,  and  £707  6s,  5d.  bad  debts,  leav- 
ing a  bahiiicc  of  £2,451  135.  lOcl,    The  unadmiuistered  estate 
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consists  of  the  household  furniture,  the  insurance  of  £100, 
and  book  debts  agreed  to  be  sold  for  £600.  On  the  9th  of 
January,  1875,  Mr.  Fairland  took  out  a  citation  calling  ui)on 
the  parties  interested  in  the  estate  to  take  administration 
with  the  will  annexed  of  the  unadministered  effects  of  the 
deceased,  or  to  show  cause  why  it  should  not  be  gi-anted  to 
him  as  an  equitable  creditor  of  the  deceased.  To  this  cita- 
tion no  appearance  was  entered. 

Jan.  26.  H.  Sutton  moved  the  court  to  grant  such  admin- 
istration to  Mr.  Fairland.  As  the  widow  has  died  insolvent, 
and  the  deceased  directed  that  his  whole  estate  should  be 
employed  in  carrying  on  the  business,  the  plaintiff  is  entitled 
to  recover  against  the  deceased's  general  estate  the  amount 
of  his  debt,  although  such  debt  was  not  incurred  until  after 
the  death  of  the  deceased ;  and,  therefore,  as  the  parties  in- 
terested under  the  will  refuse  to  take  administration,  he  is 
entitled  to  it.  He  referred  to  Ex  parte  Garland  (*) ;  Cutr 
bush  y.  Cutbush  (') ;  Owen  v.  Delamere  ('). 

Cur.  adv.  TyuU. 

Feb.  9.  Sir  J.  Hannen  :  In  this  case  the  plaintiff  claims 
to  be  a  creditor  in  equity  of  the  estate  of  Robert  Percy,  de- 
ceased, and  as  such  creditor  asks  for  administration  (with 
the  will  annexed)  of  the  unadministered  personal  estate  of 
the  deceased.  The  testator,  by  his  will  dated  the  9th  of 
March,  1868,  appointed  William  Peacock  and  Henry  Fen- 
220]  wick  trustees  and  executors,  and  gave,  devised  and  *be- 
queathed  to  his  said  trustees  all  his  real  and  personal  estate 
upon  trust  to  permit  and  suffer  his  wife  to  receive  the  rents 
and  profits  and  to  carnr  on  his  business  as  a  tailor  for  the 
terii\  of  her  natural  life,  if  she  should  so  long  remain  his 
widow,  and  from  and  after  the  decease  or  second  marriage 
of  his  said  wife  he  directed  the  trustees  to  sell  and  convert 
into  money  all  parts  of  his  estate  not  consisting  of  money, 
and  to  divide  the  proceeds  amongst  his  children  as  tenants 
in  common.  William  Peacock  and  Henry  Fenwick  refused 
to  accept  the  trusts  of  the  will,  and  duly  renounced  probate, 
and  thereupon  administration  with  the  will  annexed  of  the 
personal  estate  and  effects  of  the  deceased  was  granted  to 
the  widow,  who,  'under  the  authority  given  to  her  to  carry 
on  the  business,  continued  to  do  so  down  to  the  time  of  her 
death  in  January,  1874.  She  did  not  marry  a  second  time. 
While  she  so  carried  on  the  business,  the  plaintiff  and  his 
partner  (trading  under  the  style  of  Stott  &  Co.)  supjjlied 
goods  to  the  widow  in  the  way  of  the  said  trade  of  a  tailor, 

{})  10  Yes.,  110.  C)  1  Beav.,  184.  O  Law  Rep.,  15  Eq.,  134. 
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to  the  amount  of  £399  165.  4e?,,  and  this  debt  remains  wholly 
unpaid,  and  the  plaintiff  and  his  partner  hold  ho  s,ecuritj 
for  any  part  of  it.  The  plaintiff  claims  in  respect  of  this 
debt  to  be  an  equitable  creditor  of  the  estate  of  Robert 
Percy,  deceased.  All  parties  interested  in  the  estate  of  the 
deceased  have  been  cited,  but  do  not  appear.  It  appears 
that  Martha  Percy,  the  widow  of  the  deceased,  died  wnolly 
insolvent,  and  left  no  property  out  of  which  the  plaintiff's 
debt  can  be  satisfied.  There  can  be  no  doubt  that  Martha 
Percy  was  originally  the  legal  debtor  of  the  plaintiff's  firm, 
and  that  had  she  or  her  estate  been  solvent  they  would  have 
been  bound  to  look  to  her  or  her  estate  for  payment,  and 
that  no  claim  could  have  been  made  against  the  estate  of  the 
deceased.  But  the  cases  cited  in  argument  show  that  where 
a  testator  by  his  will  directs  that  his  business  may  be  carried 
on,  and  that  his  personal  estate  shall  be  used  as  capital  with 
which  to  do  so,  the  persons  who  after  his  death  become 
creditors  of  the  business,  in  addition  to  the  personal  re- 
sponsibility of  the  individuals  who  give  the  order  for  the 
goods  or  otherwise  contract  the  debt,  are  entitled  in  equity 
to  claim  against  the  estate  of.  the  testator,  to  the  extent- that 
he  authorized  it  to  be  used  in  the  business. 

*This  is  clearly  laid  down  by  Lord  Eldon  in  Ex  parte  [221 
OarlancH^):  "As  to  creditors  subsequent  to  the  death  of 
the  testator,  in  the  first  place,  they  majr  determine  whether 
they  will  be  creditors.  Jfext,  it  is  admitted  they  have  the 
whole  fund  that  is  embarked  in  the  trade,  and  m  addition 
they  have  the  personal  responsibility  of  the  individual  with 
whom  they  deal,  the  only  security  in  ordinary  transactions 
of  debtor  and  creditor.  They  have  something,  very  like  a 
lien  upon  the  estate  embarked  in  the  trade.  They  have  not 
a  lien  upon  anything  else."  The  same  principle  is  laid 
down  in  the  other  cases,  the  only  one  of  which  I  need  refer  to 
is  that  of  Owen  v.  Delamere  ('),  recentlv  decided  by  Sir  J. 
Bacon,  V.C.  In  that  case  a  creditor  of  a  business,  carried 
on  after  the  death  of  a  testator  with  a  portion  of  his  estate 
in  accordance  with  the  directions  of  his  will,-  filed  a  bill  for 
the  administration  of  the  testator's  personal  estate,  as  in  a 
creditor's  suit.  This  bill  was  dismissed  bythe  Vice-Chan- 
cellor  on  the  ground  that  as  it  appeared  that  the  persons 
who  carried  on  the  business  and  had  contracted  the  debt 
were  solvent,  the  plaintiff's  remedy  was  by  action  at  law 
against  them,  and  not  by  an  administration  suit  in  the  Court 
of  Equity.  And  the  Vice-Chancellor  more  than  once  points 
out  that  the  case  would  be  different  if,  as  in  the  present  case, 

0)  10  Ves.,  110.  («)  Law  Rep.,  16  Eq.,  134. 

12  Exo.  Kei>.  8G 
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the  person  primarily  liable  were  insolvent.  He  says:  "An 
executor  authorized  to  carry  on  a  business,  who  carries  it  on, 
is  liable  for  every  shilling  on  every  contract  he  enters  into  ; 
besides  that,  if  he  becomes  bankrupt,  the  persons  who  have 
trusted  him  have  a  right  to  say  that  that  portion  of  the  trust 
estate  which  was  committed  to  him  for  the  purpose  of  car- 
rying on  the  business  shall  not  be  the  subject  of  general  ad- 
ministration." And  again  :  "There  can  be  no  doubt  about 
the  principles  on  which  a  court  of  equity  deals  with  such  a 
case :  the  court  will  give  effect  to  the  trust  which  has  been 
created  by  the  testator,  and  will  keep  separate  and  appli- 
cable only  to  the  purposes  of  the  trust  that  estate  which  the 
testator  designated  and  directed  to  be  employed  for  that 
purpose.  As  Lord  Eldon  points  out  in  Ex  parte  Oarland  (*), 
the  creditor  has  not  only  the  personal  remedy  against  the  ex- 
ecutor, but  he  has  a  right  also,  if  that  should  Tail,  to  come 
against  the  trust  estate :  and  so  here,  if  an  action  had  been 
222]  brought  *against  the  defendants,  and  a  fruitless  judg- 
ment had  been  recovered  against  them,  there  would  have 
been  a  right  to  go  against  the  trust  estate  which  the  testator 
committed  to  the  executors  if  it  should  be  in  existence  in 
specie."  I  think  that  these  passages  establish  that  the 
plaintiflf,  in  the  existing  state  oi  facts,  is  an  equitable  cred- 
itor of  the  personal  estate  of  Robert  Percy,  the  deceased,  in 
respect  of  tlie  debt  which  the  testator's  widow  contracted  in 
the  course  and  for  the  purpose  of  carrying  on  the  business. 
In  arriving  at  the  conclusion  that  administration  may  be 
granted  to  the  plaintiff  as  an  equitable  creditor,  I  am  forti- 
hed  by  the  decisions  in  analogous  cases  where  administration 
has  been  granted  to  persons  as  creditors  of  a  deceased's 
estate  in  respect  of  debts  not  contracted  by  the  deceased  or  in 
his  lifetime.  I  allude  to  the  cases  of  undertakers  and  those 
who  have  been  at  the  expense  of  burying  the  deceased: 
SpUty^s  Ca^eC);  Newcombe  v.  Beloe{*).  It  will  be  seen 
that  my  decision  is  based  on  the  assumption  that  the  estate 
of  Martha  Percy,  the  widow,  is  insolvent.  As  no  opposition 
has  been  offered  to  the  motion,  the  fact  of  this  insolvency 
rests  on  the  affidavit  of  the  applicant ;  but  though  the  estate 
may  be  insolvent,  it  is  highly  improbable  that  it  is  abso- 
lutely nil.  On  the  contrary,  it  is  highly  probable  that  there 
must  be  some  trade  debts  due  to  the  widow,  and  not  to  the 
estate  of  her  deceased  husband ;  and,  further,  it  is  possible 
she  may  have  other  creditors  than  trade  creditors.     I  think, 

O  10  Ves.  no. 

(')  Coote's  Practice  of  the  Court  of  Probate,  6th  ed.,  p.  94. 
(»)  Law  Kep.,  1  P.  ife  M.,  314. 
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therefore,  it  is  necessary  that  the  plaintiff  should  in  the  first 
place  as  a  legal  creditor  of  the  widow,  take  out  adminis- 
tration to  her  estate.  And  further,  as  the  interests  of  per- 
sons not  before  the  court  may  be  affected,  I  shall  impose  the 
condition  that  justifying  security  be  given. 

Proctor:  H.  C.  Coote. 


[Law  Reports,  8  Probate  and  Divorce,   228.] 
AprU  30,  1874. 

*OusEY  V.  Ousey  and  Atkinson.  [223 

Separation  before  AduUery  complained  of— Reasonable  Excuse  for  Separation — 
Non-consummation  of  Marriage. 

A  husband  petitioning  for  a  dissolution  of  his  marriage  admitted  that  he  had  sepa- 
rated himself  from  his  wife  before  the  adultery  complained  of,  and  had  not  contributed 
to  her  support,  but  alleged  that  such  separation  was  caused  by  her  persistent  refusal 
to  allow  him  to  consummate  the  marriage,  although  he  was  able  and  willing  to  do  so. 
The  respondent  did  not  deny  the  fact  .of  non-consumUnation,  but  alleged  that  the  peti- 
tioner was  to  blame  for  it  owing  to  his  physical  incapacity.  The  court,  without  decid- 
ing the  question  of  fact  whether  the  non-consummation  was  the  fault  of  the  petitioner 
or  of  the  respondent,  came  to  the  conclusion  that  the  petitioner  had  acted  under  a 
bona  fide  belief  that  the  respondent  had  wronged  him,  and  therefore  considered  that 
h£  had  not  been  guilty  of  such  desertion  or  wilfiil  separation  without  reasonable  ex^ 
cuse  as  to  deprive  him  of  his  right  to  a  decree  of  dissolution .  on  the  ground '  of  the 
respondent's  adultery. 

The  petitioner,  who  was  a  commercial  traveller,  married 
the  respondent  on  the  17th  of  December,  1868,  and  they 
lived  together  at  Ashton-under-Lyne  until  the  29th  of  May, 
1869,  when  he  separated  from  her.  He  had  made  no  pro- 
vision for  her  maintenance,  except  from  November,  1869, 
until  the  beginning  of  1871,  when  he  paid  her  8^.  a  week,  in 
consequence  of  an  application  made  by  her  to  the  board  of 
guardians  for  an  order  against  him.  It  was  proved,  and 
was  not  disputed,  that  in  and  since  1872  she  had  cohabited 
with  the  co-respondent  as  his  wife,  and  that  she  had  given 
birth  to  a  child  of  which  he  was  the  father.  The  respondent 
originally  pleaded  a  mere  traverse  of  the  adultery  charged, 
but  she  afterwards,  by  leave  of  the  court,  amended  her  an- 
swer, and  alleged  that  the  petitioner  had  separated  himself 
from  her  without  reasonable  excuse,  and  had  deserted  her, 
and  had  thereby  been  guilty  of  wilful  neglect  and  miscon- 
duct conducing  to  her  adultery.  She  was  examined  in 
support  of  this  allegation,  and  she  stated  that  the  marriage 
had  never  been  consummated  in  consequjence  of  the  inca- 
pacity of  the  petitioner,  and  that  she  therefore  considered  it 
null  and  void.     The  petitioner  admitted  that  the  marriage 
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had  never  been  consnm mated,  but  alleged  that  he  had 
always  been  able  and  willing  to  consummate  it,  and  that  the 
respondent  had  persistently  refused  to  allow  him  to  do  so  ; 
that  this  refusal  on  her  part  was  the  cause  of  his  separating 
himself  from  her,  and  that  he  would  have  been  willing  to 
224]  return  *to  her  if  she  would  have  consented  to  cohabit 
with  him  as  a  wife. 

Searle  {Burder  with  him),  for  the  petitioner. 

InderwicJc^  Q.C.,  for  the  respondent. 

[The  following  cases  were  cited :  Yeatman  v.  Teaiman  (*); 
TovmseTid  v.  Townsend  (') ;  Jeffreys  v.  Jeffreys  (•) ;  Haswdl 
V.  HasweU{*)'j  FearTnanv.  FearTnan  {*).] 

The  Judge  Ordinary  :  This  is  a  very  peculiar  case. 
Both  parties  agree  in  the  fact  that  the  marriage  has  not 
been  consummated,  and  it  is  therefore  evidently  to  the  ad- 
vantage of  both  that  it  should  be  dissolved.  The  present 
mode  of  investigating  the  question  which  has  been  raised  of 
which  of  them  is  to  blame  for  the  existing  state  of  things  is 
certainly  unsatisfactory.  It  may  be  that  the  husband  has 
taken  tne  course  of  instituting  a  suit  in  this  form  in  order  to 
avoid  the  shame  of  the  fact  appearing  that  he  is  not  com- 
petent. The  respondent,  on  tne  other  hand,  may  be  actu- 
ated by  a  desire  to  defend  herself  in  this  way  against  the 
charge  of  violating  her  duty  as  a  wife.  At  all  events,  I  have 
at  present  no  satisfactory  means  of  determining  the  question 
which  has  been  raised  between  them.  It  ought  to  have  been 
raised  by  one  or  the  other  in  a  suit  for  nullity.  It  is  a  grave 
matter  of  observation  that  the  respondent  did  not  put  for- 
ward the  case  which  she  now  sets  up  in  the  first  instance. 
When  the  application  was  made  to  amend  the  answer  I 
inquired  the  reason  why  such  a  defence  had  not  been  brought 
forward  at  the  earliest  moment,  and  no  excuse  was  given  for 
the  delay.  These  two  persons  are  in  direct  opposition  to 
each  other  on  a  fact  the  knowledge  of  which  is  confined  to 
themselves,  and  without  the  evidence  of  medical  men  I  have 
no  means  of  deciding  between  them.  .The  fact  that  the  re- 
spondent had  a  child  at  a  later  period  by  no  means  disposes 
of  the  matter.  I  must  take  it  that  the  question  of  whose 
fault  it  was  that  the  marriage  was  not  consummated  is  one 
on  which  I  am  not  able  to  arrive  at  any  definite  conclusion. 
225]  I  must  add  that  from  *my  experience  in  such  cases 
when  they  have  been  invesigated  in  a  proper  manner,  it  is  a 
question  upon  which  a  man  and  woman  may  sometimes  for 

0)  Law  Rep.,  IP.  A  M.,  489.  («)  1  Sw.  A  Tr.,  502;  29  L.  J.  {P.  M. 

(«)  Law  Rep.,  8  P.  A  M.,  129.  A  A.,)  21. 

O  3  Sw.   A  Tr.,  493 ;  33  L.  J.  (P,  M.         {^)  1  Sw.  A  Tr.,  601 ;  29  L.  J.  (P.  M. 

A  A.),  84.  A  A.),  54. 
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a  considerable  time,  if  not  forever,  remain  in  doubt.  It 
may  possibly  be  merely  nervousness  on  the  one  side  or  the 
other  which  has  contributed  to  the  disappointment  of  both. 
I  think  I  am  justified  on  the  evidence  before  me  in  saying 
that  it  may  well  have  been  a  matter  of  doubt  between  these 
two  persons  on  which  side  the  fault  or  physical  defect  lay. 
In  such  a  state  of  things,  I  think  that  a  husband  taking  the 
view  that  the  fault  was  not  with  himself  but  with  the  wife,  and 
in  that  state  of  mind  coming  to  the  conclusion  that  the  connec- 
tion between  them  was  intolerable,  leading  to  misery  and  not 
to  happiness,  because  the  wife  was  either  unable  or  resolutely 
unwillmg  to  consummate,  and  therefore,  leaving  her,  cannot 
be  said  to  have  been  guilty  of  such  desertion  as  is  contem- 
plated by  the  statute.  His  proceeding,  if  a  mistaken  one, 
would,  I  think,  under  such  circumstances,  be  excusable,  and 
the  court  would  not  be  bound  by  reason  of  it  to  visit  on  him 
the  penalty  of  depriving  him  of  the  relief  to  which  he  would 
otherwise  be  entiUed  in  event  of  the  wife  not  remaining  con- 
stant to  him. 

That  is  the  view  which  I  take  of  the  present  case.  Al- 
though, perhaps,  what  the  husband  did.  may  not  be  alto- 
gether what  he  ought  to  have  done  and  what  he  might  be 
expected  to  do  ;  although  he  may  not  have  acted  generously 
in  leaving  the  wife  witnout  any  means  of  support  until  he 
was  compelled  to  contribute  to  her  support,  yet  assuming, 
as  I  do,  that  he  so  acted  in*  consequence  of  the  unhappy 
state  of  things  existing  between  them  ;  and  in  consequence 
of  a  bona  fide  belief  on  his  part  that  she  was  wronging  him, 
I  think  that  cannot  be  treated  as  desertion ;  and  1  am  not 
bound  to  refuse  him  the  relief  he  seeks.  There  will,  there- 
fore, be  a  decree  nm,  but  the  co-respondent  must  equally 
with  the  petitioner  have  the  benefit  of  my  opinion,  that  he 
and  the  respondent  acted  on  the  bona  fide  belief  that  her 
marriage  with  the  petitioner  was  void,  and  therefore  the  co- 
respondent will  not  be  condemned  in  costs. 

Solicitor  for  petitioner :  Joseph  B.  Nelson. 
Solicitors  for  respondent :  Rowley^  Page  &  Rowley. 
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[Law  Reports,  8  Probate  and  Divorce,  230.] 
Jan.  19,  1875. 

230]  *A  V.  A. 

Suit  far  Rettihdion  of  Conjugal  Rights — Hearing  in  Comer  A — Practice, 

In  every  matrimonial  suit,  which  before  the  passing  of  the  Divorce  Act  (20  <fc  21 
Vict.  c.  85),  might  have  been  determined  in  an  Ecclesiastical  Court,  the  Judge  Ordi- 
nary may,  if  he  considers  the  circumstances  of  the  case  to  require  it,  direct  that  the 
hearing  shall  take  place  in  private. 

This  was  a  suit  for  restitution  of  conjugal  rights  brought 
by  the  wife  ;  the  respondent  set  up  a  charge  of  cruelty,  and 
prayed  for  a  judicial  separation.  The  cruelty  alleged  was 
the  writing  a  letter  charging  the  respondent  with  unnatural 
practices.  On  taking  the  court's  directions  as  to  the  mode 
of  trial, 

Dec.  15,  1874.  Dr.  Tristram^  for  the  respondent,  asked 
that  the  question  at  issue  should  be  determined  before  the 
court  itself  in  camera. 

Bayford^  for  the  petitioner,  objected  to  that  course,  and 
applied  that  the  case  should  be  heard  before  a  special  jury 
in  open  court. 

Cur.  adv.  vtUt. 

Jan.  19.  The  Judge  Ordinary  :  This  case  was  ai^ed 
before  me  last  term.  It  is  a  suit  for  restitution  of  conjugal 
rights  in  which  certain  charges  of  unnatural  practices  have 
been  alleged.  It  has  been  the  usual  practice  to  hear  such 
cases  in  camera,  but  on  this  occasion  that  course  has  been  ob- 
jected to,  and  I  took  time  to  consider  whether  or  not  I  have  au- 
thority to  try  such  a  matter  in  camera^  and  if  so,  whether  in 
the  exercise  of  my  discretion  I  should  do  so  in  this  case."  In 
the  early  period  of  the  existence  of  this  court,  it  seems  to 
have  been  doubted  whether  the  court  could  under  any  cir- 
cumstances hear  even  a  suit  for  nullity  of  marriage  in 
camera,  •  The  question  was  discussed  in  the  case  of  H.^ 
falsely  called  C.  v.  (7.  (*)  That  was  a  petition  for  nullity 
of  marriage,  and  there  the  Judge  Ordinary,  Sir  C.  Cresswell, 
said :  "My  own  impression  on  the  point  1  have  already  had 
occasion  to  mention,  namely,  that  we  have  no  power  to  hear 
231]  any  case  otherwise  than  *in  open  court ;  but  as  I  now 
liave  the  advantage  of  the  assistance  of  my  learned  brothers, 
I  will  confer  with  them."  And  subsequently  Mr.  Justice 
Williams  and  Mr.  Baron  Bramwell,  sitting  with  the  Judge 

(»)  1  Sw.  <fe  Tr.,  606. 
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Ordinary,  gave  their  opinions  that  the  court  had  no  power 
to  sit  otherwise  than  with  open  doors.  It  would  seem,  how- 
ever, that  that  rule  has  not  been  acted  upon.  On  the  con- 
trary, such  cases  have  been  heard  in  camera  both  by  my 
predecessor  and  myself,  and  I  therefore  think  it  must  be 
taken  that  the  impression  which  was  entertained  by  Sir  C. 
Cresswell  was  afterward  abandoned.  The  practice  must  now 
be  considered  as  settled,  and  all  cases  which  could  have 
come  before  the  old  Ecclesiastical  Courts,  and.  might  have 
been  heard  by  those  courts  in  camera,  this  court  has  power 
to  investigate  in  private.  In  cases  however  of  dissolution  of 
marriage  which  arise  under  the  acts  constituting  the  court, 
this  course  of  investigation  cannot  be  pursued,  but  this  court 
must  proceed  in  the  way  usual  in  other  courts.  That  was 
decided  in  C.  v.  G.  ('),  where  the  Judge  Ordinary  said,  "I 
have  considered  the  matter,  and  I  think  I  have  no  power  to 
hear  the  case  in  camera.  The  only  causes  which  have  been 
heard  in  private  are  suits  for  nullity  of  marriage,  and  in  so 
doing  the  court  has  followed  the  practice  of  the  Ecclesiasti- 
cal Courts,  which  it  is  expressly  empowered  to  do  in  such 
suits  by  the  statute  20  &  21  Vict  c.  85,  s.  22.  There  is,  how- 
ever, nothing  at  all  in  that  statute  which  §ives  such  a  power 
to  the  court  m  suits  for  dissolution  of  marriage,  and  in  one  of 
the  amendment  acts  a  clause  which  had  been  introduced  for 
the  purpose  of  giving  such  a  power  was  rejected  by  the  Legis- 
lature. I  think  I  am  bound  to  hear  the  case  in  open  court." 
I  have  here  a  distinct  expression  of  opinion  that  suits  which 
the  Ecclesiastical  Courts  would  have  neard  in  camera  I  still 
have  power  to  hear  privately.  It  does  not  appear,  however, 
that  the  Ecclesiastical  Courts  did,  in  fact,  hear  cases  in  pri- 
vate merely  because  the  investigation  might  involve  an  in- 
quiry into  charges  of  unnatural  practices.  At  any  rate,  I  do 
not  tind  any  report  of  an  application  to  hear  such  cases  in 
camera.  It  does  not  follow  that  when  such  charges  are  made 
the  investigation  of  them  will  necessarily  be  of  such  a  chai* 
acter  as  to  require  the  exqlusion  of  the  public,  for  in  courts 
of  ^justice  we  cannot  be  over  fastidious  in  such  mat-  [232 
ters,  and  disagreeable  as  it  may  be  to  inquire  into  the  truth 
of  such  charges,  it  must  be  done  if  circumstances  require  it, 
whether  few  or  many  persons  are  present.  But  I  am  of 
opinion  that  there  may  be  cases  in  which  it  would  be  de- 
sirable for  the  sake  of  public  decency  that  the  investigation 
should  take  place  in  private,  and  as  the  Ecclesiastical  Courts 
always  exercised  such  a  power  in  nullity  suits,  I'  conceive 
they  must  have  had  the  same  power  in  other  cases  where  it 

(')  Law  Rep.,  1  P.  &  M.,  640.  • 
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was  desirable  from  respect  to  public  decency  or  moralitr 
that  they  should  exercise  it.  In  cases,  therefore,  in  whicn 
it  is  not  advisable  to  carry  on  the  suit  in  open  court,  I 
shall  order  it  to  be  heard  in  private.  The  next  question  is, 
whether  in  the  exercise  of  my  discretion,  I  should  make 
such  an  order  in  this  case.  It  is  to  be  remembered,  that  if 
in  the  course  of  the  investigation  I  should  find  that  the 
matters  involved  in  the  case  are  not  in  fact  of  such  a  char- 
acter as  to  render  it  necessary  to  continue  the  inquiry  in 
private  I  may  at  once  admit  the  public,  and  conduct  the 
suit  in  the  usual  way.  I  think  prima  facie  it  appears  from 
the  affidavits  before  me  that  it  is  highly  probable  that  the  facts 
in  this  suit  ought  not  to  be  investigated  in  public.  I  shall 
therefore  order  that  the  inquiry  shall  commence  with  closed 
doors,  but  if  it  turns  out  that  the  circumstances  are  not  of- 
fensive to  public  decency,  I  shall  order  them  to  be  opened. 
The  Judge  Ordinary  subsequently  refused  to  allow  the 
case  to  be  heard  before  a  jury,  but  directed  it  should  be 
heard  before  himself  in  camera  (*). 

Attorneys  for  petitioner :  Denton^  Hall  &  Baker. 
Attorneys  for  respondent :  TT.  Oibson  &  Sons. 

(*)  In  fact,  from  February,  1860,  when  evidence  was  of  such  an  offensiTe  charac- 

the  case  of  H  v.  C.  was  decided,   until  ter  that  Sir  J.  Wilde  signified  a  desire 

July,  1864,  nullity  cases    were  always  that  for  the  future  they  should  be  heard 

Iieardin  open  court.     In  the  case  of  Mar-  in  camera,  and  with  the  consent  of  coon- 

shall  y,  HamiliOH  (3  Sw.  <&  Tr.,  617)  the  sel  ordered  that  they  should  be  so. 


[Law  Reports,  8  Probate  and  Biyorce,  238.] 
Feb.  16,  1876. 

233]  *Bland  v.  Bland. 

Matrimonial  Suit — Respondent  in  Prieofi — SubsOhUed  Service — PracOee, 

Jif  the  respondent  be  in  prison,  the  court  will  not  be  satisfied  with  snbstitated 
service  of  the  petition  and  citation  to  be  made  on  an  official  of  the  gaol  in  which  he 
is  confined,  unless  there  is  a  reasonable  probability  that  the  contents  of  those  docu- 
ments will  thereby  become  known  to  the  respondent 

In  this  case  Mrs.  Mary  Bland  presented  a  petition  for  a 
dissolution  of  her  marriage  with  John  George  Bland  by  rea- 
son of  his  adultery  and  cruelty,  and  prayed  for  the  custody 
of  two  children,  the  issue  of  the  marriage.  A  citation  was 
taken  out  on  the  27th  day  of  Januarjr  last,  but  in  conse- 
quence o^  the  respondent  being  conhned  in  the  convict 
prison  of  Portland  Island,  personal  service  could  not  be 
effected  in  the  usual  way.  Application  was,  therefore,  made 
to  the  governor  of  the  prison  for  an  appointment  to  enable 
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a  personal  service  to  be  effected,  and  he  referred  the  appli- 
cant to  the  secretary  of  state  to  obtain  an  authorization  to 
that  effect.  The  secretary  of  state  refused  to  grant  permis- 
sion for  the  personal  service  upon  the  convict  of  the  petition 
and  citation. 

Searle  moved  the  court  to  substitute  some  other  service  in 
lieu  of  personal  service.  By  rules  10  and  13  citations  are  to 
be  served  personalljj^  when  that  can  be  done  ;  but  in  cases 
where  personal  service  cannot  be  eiBfected,  application  is  to 
be  made  to  the  Judge  Ordinary  to  substitute  some  other 
mode  of  service. 

[The  Judge  Ordinary  :  What  service  do  you  propose 
in  lieu  of  personal  service  ?] 

Searle  would  leave  that  to  the  court  to  direct,  but  he 
thought  that  at  any  rate  a  copy  of  the  citation  and  petition 
should  be  left  with  the  governor  of  tlie  gaol. 

The  Judge  Ordinary  :  This  is  a  question  of  some  im- 
portance. A  suitor  ought  not  to  be  deprived  of  his  remedy 
m  this  court  by  the  fact  that  the  defending  party  has  been 
sentenced  to  a  long  term  of  imprisonment.  This  lady  ought 
to  have  some  means  of  prosecuting  her  suit ;  on  the  other 
hand,  it  is  a  principle  from  which  it  is  impossible  to  depart, 
that  where  one  party  has  *instituted  proceedings  of  [234 
this  kind,  the  other  should  have  knowledge  of  them  and  an 
opportunity  to  defend  himself.  The  object  of  substituted  ser- 
vice is  to  provide  the  best  means  under  the  circumstances 
for  brining  to  the  knowledge  of  the  accused  party  the  fact 
of  proceedings  having  been  instituted  against  him,  either 
when  he  is  keeping  out  of  the  way  or  his  whereabouts  is  not 
known.  This  case  does  not,  however,  come  within  either  of 
these  classes.  The  respondent  is  not  wilfully  keeping  out 
of  the  way,  and  his  whereabouts  is  perfectly  well  known. 
There  is  no  information  before  me  to  satisfy  me  that  if  these 
documents  were  served  upon  the  governor  they  would  come 
to  the  knowledge  of  the  convict.  As  far  as  I  know,  it  may 
not  be  customary  to  communicate  such  matter  to  the  prison- 
ers, and  it  does  not  necessarily  follow  that  the  service  of 
them  upon  the  governor  or  other  official  will  brin^  the  fact 
to  the  mind  of  the  respondent  that  his  wife  has  instituted ' 
proceedings  against  him.  I  therefore  decline  to  make  an 
order  for  substituted  service  at  present,  but  it  may  turn 
out  that  although  the  prisoner  cannot  be  personally  served, 
the  knowledge  of  the  procetedings  may  be  brought  to  him 
through  some  official.  The  petitioner  must  make  further 
inquiries,  and  if  I  find  that  there  are  means  by  which  such 

12  Eng.  Rup.  87 


690 


COURTS  OF  PROBATE  AND  DIVORCE. 


[L.  B. 


1876 


Bland  v.  Bland. 


a  matter  can  be  brought  to  the  notice  of  the  respondent,  I 
will  act  on  the  information  ('). 

Attorneys :  Bouiton  &  Sons. 

(')  The  petition  and  citation  were  afterwards  personally  served  on  the  respondent 
in  the  prison. 


If  the  plaintiff  in  a  pending  sait  be 
convicted  of  felony,  he  is  civilly  dead, 
and  such  action  by  him  abates  :  0*Brien 
V.  Hogan,  1  Duer,  664  ;  Freeman  v. 
Frank,  10  Abb.  Prac.,  370. 

But  see  Harvey  v.  Jacobs  1  Bam.  & 
Aid.,  159 ;  Barrett  v.  Power,  25  Eng. 
Law  and  Eq.  R.,  524,  9  Excheq.,  338, 

2  Com.  L.  Rep.,  488. 

But  a  convicted  felon  may  be  made 
defendant,  and  process  may  be  served 
upon  him  in  state  prison  :  Davis  v. 
Duffle,  8  Bosworth,  617,  18  Abb.  Prac/, 
860,  affirmed  4  Abb.  Prac,  N.  S.,  478, 

3  Trans.  App.,  54 ;  1  Abbott,  Court  Ap- 
peals Dec.,  486,  and  numerous  author- 
ities cited  by  counsel  ;  Freeman  v. 
Frank,  10  Abbott's  Prac.  Rep.,  370; 
Phdpa  V.  Phelps,  7  Paige,  150 ;  Dun- 
ham V.  Drake,  1  New  Jersey  Law 
(Coxe)  Rep.,  315. 

The  case  of  Graham  v.  Adam>s,  2 
Johns.  Cas.,  408,  does  not  seem  to  be 
sound  law. 

It  would  seem  that  the  service  should 
bo  upon  the  convict  personally,  though 


service  of  process  in  chancery,  upon 
the  keeper  of  the  prison  in  which  he 
was  confined,  has  been  held  sufficient : 
Johnson  v.  Johnson,  Walker's  (Mich.) 
Chy.,  309. 

Service  of  an  order  on  the  turnkey 
for  a  prisoner  in  close  custody,  is  not 
sufficient  if  it  is  intended  to  enforce 
obedience  to  the  order  by  attachment  : 
Joyce  V.  Joyce,  1  Hogan,  121. 

He  may  appear  by  attorney  :  Ram- 
sey V.  McDonald,  1  W.  Bl.,  81, 1  Wils.. 
217;  Coffin  v.  Gunner,  2  Lord  Ray., 
1572. 

The  practice  in  England  seems  to  be 
to  obtain,  leave  from  the  court  to  servo 
upon  a  convict  in  prison.  This  would 
undoubtedly  be  necessary  here  where 
substituted  service  is  allowed.  Where, 
however,  personal  service  is  made,  no 
such  leave  is  necessary.  As  a  matter 
of  good  faith  to  the  court,  however,  the 
fact  that  the  defendant  is  a  convicted 
felon,  and  was  served  in  prison,  ought 
to  appear  by  the  proof  of  service. 
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*In  re  Bramton  and  Longtown  Railway  Company.  [177 

SHAW'S  CLAIM. 
RaHway  Company^ — Coniraet  with  Promoters — Indemnity, 

A  solicitor  who  was  promoting  a  railway  company  induced  various  persons  to  si^ 
the  subscription  contract,  by  an  assurance  that  they  should  incur  no  liability  if  the 
line  was  not  made.  Some  of  these  persons  were  provisional  directors.  The  act  was 
obtained,  and  contained  the  usual  clause  that  the  preUminarv  expenses  should  be 
paid  by  the  company.  The  line  was  not  made.  The  undertaking  was  abandoned, 
and  the  company  ordered  to  be  wound  up.  Tlie  solicitor  carried  in  a  claim  as  creditor 
for  professional  services  in  obtaining  the  passing  of  the  act.  This  claim  was  opposed 
by  some  of  the  contributories,  on  the  ground  of  the  above  assurances : 

Held  (affirming  the  decbion  of  Bacon,  V.  C),  that  the  solicitor  was  entitled  to 
prove,  for  that  the  assurances  made  by  him  could  only  operate  as  a  contract  to  in- 
demnify the  individuals  to  whom  they  were  made,  'and  did  not  exonerate  the  com- 
pany in  its  corporate  capacity. 

Savin  v.  ffoylake  BaUway  Company  Q)  distinguished. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of 
Vice-Chancellor  Bacon,  allowing  the  claim  of  Mr.  Shaw  as  a 
creditor  in  the  winding-up. 

The  Brampton  and  Longtown  Railway  was  projected  be- 
fore the  year  1865.  Messrs.  Dodds  &  Hendry  were  the  Par- 
liamentary agents ;  and  Messrs.  Nimmo  &  McNay,  engineers, 
Mr.  Shaw,  a  solicitor,  and  Messrs.  Boulton  &  Jones,  railway 
contractors,  all  actively  promoted  the  undertaking.  Mr. 
AVaugh,  Mr.  Dacre,  Mr.  Sutton,  Mr.  Graham,  and  Mr. 
Thomson,  all  of  whom  were  owners  of  land  on  the  projected 
line,  consented  to  let  their  names  appear  as  provisional 
directors  upon  receiving  from  Shaw  and  Nimmp  &,  McNay  a 

Law  Rep.,  1  Ex.,  9. 
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written  guarantee  against  liability  for  any  expenses  incurred 
prior  to  the  passing  of  the  act.  The  usual  subscription  con- 
tract was  prepared,  and  was  signed .  by  a  considerable 
number  of  persons.  The  act  was  passed  in  1866,  and  con- 
tained the  usual  clause  that  all  costs,  charges  and  expenses 
of  and  incident  to  the  preparing  for,  obtaining,  and  passing 
178]  the  act,  or  otherwise  in*relation  thereto,  should  be 
paid  by  the  company.  It  was  found  impossible  to  proceed 
with  the  undertaking ;  the  construction  or  the  line  was  never 
commenced,  and  it  was  abandoned  under  30  &  31  Vict, 
c.  127.  In  December,  1869,  an  order  was  made  under  32  & 
33  Vict.  c.  114,  for  winding  up  the  company. 

The  only  creditors  were  four — Mr.  Shaw,  who  carried  in  a 
claim  for  £858  5s.  6d,  for  professional  services;  Messrs. 
Nimmo  &  McNay,  who  claimed  £1,000  for  engineering 
work;  Mr.  Dodds,  who  claimed  £879  13^.  6d.  for  profes- 
sional services  as  Parliamentary  agent ;  and  Mr.  Boulton, 
who  claimed  for  moneys  advancea,  and  for  compensation 
for  loss  of  the  contract  which  had  been  entered  into  with 
him  for  making  the  line. 

The  claim  of  Shaw  having  been  allowed  by  Vice-Chancel- 
lor  Bacon,  an  appeal  was  brought  by  fifty-six  persons,  who, 
having  signed  the  subscription  contract,  nad  been  placed  on 
the  list  of  contributories. 

The  resistance  to  Shaw's  claim  was  on  the  ground  of  cer- 
tain representations  made  by  him,  or  on  his  behalf,  to  some 
of  the  persons  who  signed  the  subscription  contract,  and 
thereby  agreed  to  take  shares.     Mr.  Waugh,  one  of  these 

Eersons  and  one  of  the  provisional  directors,  after  stating 
is  refusal  at  first  to  sign  the  contract,  proceeded  to  depose 
as  follows : 

''I  afterwards  saw  the  said  W.  H.  Shaw  in  London,  and 
had  a  long  conversation  with  him,  when  he  repeatedly 
assured  me  the  line  would  be  made,  and  that  I  need  have  no 
hesitation  in  signing  the  contract,  which  would  be  of  great 
service  both  with  Lord  Redesdale  and  the  large  companies, 
and  that  the  same  contract,  if  signed,  would  not  be  used  or 
acted  on  unless  the  line  were  made.  Upon  such  representa- 
tions I  at  length  agreed  to  place  my  name  on  the  contract 
for  shares,  knowing  that  the  value  of  my  land  would  more 
than  cover  my  subscription.  The  said  William  Norris"  (a 
clerk  of  Shaw's)  ''at  the  same  time  frequently  assured  me 
that  I  should  not  be  called  on  for  a  penny  unless  the  line 
was  made  ;  and  that  the  contract  was  only  for  the  purpose 
of  getting  the  bill  safely  passed." 

Various  persons  had  signed  the  subscription  contract  be- 
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fore  Mr.  Waugh  did  so,-  but  under  what  circumstances  did 
not  appear. 

*Mr.  Graham,  another  jjrovisional  director,  deposed  [J 79 
'*That  the  said  W.  Norris,  amongst  other  representations 
made  to  induce  me  to  take  shares  and  sign  the  subscription 
contract,  assured  me  that  I  should  not  incur  any  responsi- 
bility whatever  by  signing  the  said  subscription  list ;  that  the 
sole  object  was  to  meet  a  requisition  of  Lord  Redesdale,  and 
show  that  the  project  was  supported  by  persons  resident  in 
the  neighborhood  through  which  the  line  would  pass ;  and 
that  if  the  scheme  was  not  carried  out  I  should  not  be  called 
upon  to  pay  one  penny  of  expenses."  In  a  subsequent  affi- 
davit he  stated:  ''The  said  W.  Norris  solicited  my  signa- 
ture to  a  subscription  list  to  take  shares  in  the  said  company, 
but  I  declined  to  subscribe  until  positively  assured  tnat  I 
should  not  incur  any  liability,  either  as  a  provisional  director 
or  shareholder  in  respect  of  the  said  shares,  for  expenses, 
or  otherwise,  if  the  undertaking  was  not  carried  out." 

Mr.  Sutton,  another  provisional  director,  also  deposed  that 
he  agreed  to  take  shares  on  the  positive  assurance  of  Norris 
that  he  should  not  be  called  upon  or  be  liable  for  anything 
whatever  unless  the  line  was  made. 

Carrick  and  Lee  stated  that  they  agreed  to  sign  the  sub- 
scription contract  on  the  positive  assurance  of  Norris  ''that 
if  the  undertaking  should  not  be  carried  out  the  subscription 
contract  should  be  considered  null  and  void,  and  that  we 
should  not  be  called  upon  to  contribute  a  penny  unless 
the  proposed  undertaking  was  carried  out.'^  There  was 
evidence  to  the  like  effect  oy  some  other  persons  who  had 
signed  the  subscription  contract. 

Mr.  Fry,  Q.C.,  and  Mr.  T.  L.  Wilkinson,  for  the  appel- 
lants :  The  case  is  governed  by  Sa^in  v.  Hoyldke  Railway 
Company  (*).  The  persons  to  whom  the  representations  were 
made  were  provisional  directors,  and  the  representations 
were  made  to  them  as  agents  on  behalf  of  the  company. 
But  if  the  engagement  was  with  these  persons  only  as  indi- 
viduals, the  result  is  the  same.  They  were  not  to  be  called 
upon  to  pay  anvthing,  and  the  persons  who  made  such  an 
engagement  with  them  cannot  be  allowed  to  bring  a  liability 
upon  them  indirectly  by  enforcing  payment  out  of  a  com- 
mon fund  to  which  they  must  contribute. 

*Mr.  Kay,  Q.C.,  and  Mr.  Smart,  for  Shaw,  were  not  [180 
called  upon. 

Mr.  Millar,  for  the  official  liquidator. 

(1)  Law  Rep.,  1  Ex.,  9. 


694  CHANCERY  APPEALS.  [L.  R. 

1875  In  re  Brampton  <bc.  Railway  Co.     Shaw's  Claim.        L.C.4&L.JM. 

Lord  Cairns,  L.C.  :  Mr.  Shaw  makes  a  claim  against  the 
Brampton  and  Longtown  Railway  Company,  in  its  liqui- 
dation, for  payment  for  professional  services  performed  by 
him  in  respect  of  the  passing  of  the  act  by  which  the  com- 
pany was  mcorporatea.  The  railway  has  been  abandoned 
under  the  statutory  powers  enabling  a  company  to  abandon 
a  line.  The  present  appeal  is  not  by  the  official  liquidator, 
but  it  is  by  certain  persons  who  are  alleged  to  be  and  may 
hereafter  be  decided  to  be  contributories,  and  who,  prima 
facie  at  all  events,  as  being  parties  to  the  subscription  con- 
tract, are  shareholders  in  the  company ;  and  they  resist  this 
claim,  putting  themselves  in  the  position  of  the  official  liqui- 
dator, and  in  point  of  fact  asking  to  be  heard  to  do  more 
strenuously  what  they  consider  he  has  not  himself  done  with 
the  energy  which  he  oujjht  to  have  shown. 

I  point  out  that  this  is  the  position  of  Mr.  Fry's  clients 
for  the  purpose  of  showing  that  they  cannot  advance  any 
argument  here  for  the  purpose  of  resisting  this  claim  which 
the  official  liquidator  could  not  advance.  They  must  stand, 
to  all  intents  and  purposes,  in  his  place  in  resisting  the 
claim;  and,  therefore,  what  they  must  show  is,  that  Mr. 
Shaw  is  not  entitled,  in  respect  of  these  professional  services, 
to  maintain  any  claim  whatever  against  the  company,  for  the 
question  is  not  as  to  the  quantum  of  the  claim.  iSow,  if  it 
had  been  established  that  Mr.  Shaw,  although  he  rendered 
professional  services  to  the  company,  had,  notwithstanding, 
contracted  to  hold  the  company  harmless  against  all  claims 
whatever,  including  his  own,  I  should  have  been  of  opinion 
that  a  contract  of  that  kind,  whether  made  with  the  company 
directly  or  made  with  persons  representing  the  company, 
for  the  purpose  of  its  enuring  to  the  benefit  of  the  company, 
would  have  been  a  sufficient  answer  to  the  claim  made  by  Mr. 
Shaw ;  and  if  the  contract  had  appeared  to  be,  not  an  absolute 
contract,  in  all  events  and  under  all  circumstances,  to  hold 
the  company  harmless  against  his  own  and  all  other  claims, 
181]  but  a  contract  to  hold  the  company  harmless  *against 
these  claims  if  the  line  should  not  be  made,  I  should  also 
have  been  inclined  to  hold  that  the  line  not  having  been 
made,  that  contract  would  also  have  been  an  answer  to  a  claim 
made  by  Mr,  Shaw  for  his  professional  services.  '  But,  for  a 
contract  of  that  kind  to  be  a  defence  to  such  a  claim,  it  is 
essential  that  it  should  be  a  contract  made  with  the  company ; 
because,  if  allowed  as  a  defence  at  all,  it  must  be  upon  the 
principle,  either  that  Mr.  Shaw  had  undertaken,  in  the  event 
mentioned,  not  to  charge  for  his  work  or  labor  at  all,  or 
that,  in  the  same  event,  he  had  undertakeu  to  indemnify  the 
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company  against  all  claims,  in  which  latter  case  this  court, 
to  avoid  circuity  of  action,  would  give  effect  to  the  contract 
of  indemnity  in  the  winding-up  without  putting  the  parties 
to  an  action  of  indemnity  which  would  in  the  end  result  in 

fiviug  back  to  the  company  everything  which  the  company 
ad  paid. 

But  then  arises  the  question  whether,  assuming  the  evi- 
dence tendered  on  behalf  of  the  appellants  not  to  be  contra- 
dicted, there  is  in  that  evidence  any  proof  of  a  contract  to 
indemnify  the  company.     They  put  the  case  in  two  ways. 
In  the  first  place  it  is  said  that  what  took  place — what  was 
said  either  by  Mr;  Shaw  or  by  Mr.  Norris  on  his  behalf  to 
individuals  such  as  Mr.  Waugh,  was  said  to  those  individu- 
als, not  as  individuals,  or  merely  for  their  own  benefit  and 
protection,  but  for  the  purpose  of  its  enuring  to  the  benefit  of 
the  persons  who  might  take  shares  in  the  company,  and 
therefore  to  the  company  itself  ;  and  in  particular  that  some 
of  those  conversations  took  place  with  those  who  in  the  sub- 
.  scription  contract  were  entitled  to  style  themselves  promo- 
ters of  the  company,  and  being  made  with  them,  the  con- 
ti-act  was  a  contract  enuring  to  the  benefit  of  the  company. 
Now,  as  to  this  argument,  1  must  say  that  the  conclusion 
which  I  draw  from  the  whole  of  this  evidence,  after  a  very 
careful  perusal  of  it,  is  that,  even  if  the  evidence  be  accepted 
as  uncontradicted,  nothing  whatever  was  said  to  any  of  tnese 
individuals  otherwise  than  as  individuals.     What  was  said 
was  said  because  individuals  were  making  objections,  were 
demurring  to  placing  themselves  under  responsibility  by 
signing'the  subscription  contract ;  and  it  was  said  in  order 
to  allay  the  apprehensions  of  individuals,  and  to  assure 
them  that  they,  as  individuals,  would  not  be  called  upon  to 
make  payments  if  the  *bill  did  not  pass.     That  may  [182 
be  a  contract  to  indemnify  individuals,  but  cannot,  in  my 
opinion,  amount  to  a  contract  to  indemnify  the  company. 
But  then  the  argument  was  put  in  another  way.     it  was 
said  that,  even  assuming  what  took  place  to  be  an  engage- 
ment with  an  individual  to  indemnify  him,  or  rather  not  to 
call  upon  him  for  payment,  inasmuch  as  that  individual 
could  only  be  called  upon  for  payment  by  his  contribution 
to  a  common  fund,  an  engagement  not  to  call  upon  a  con- 
tributory to  the  common  fund  is  virtually  an  engagement 
not  to  call  upon  any  person  whatever  to  contribute  to  that 
fund,  and  is  therefore  an  engagement  not  to  call  upon  the 
company  to  pay.     I  do  not  think  that  is  an  argument  which 
can  prevail.     If  the  words  said  to  be  used  would  actually  in 
law  have  that  effect,  it  appears  to  me  that,  inasmuch  as  the 
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object  of  using  the  words  clearly  was,  in  my  opinion, 
merely  to  allay  the  apprehension  of  the  indiv^idual,  the  duty 
of  the  court,  if  there  were  any  doubt  about  it,  would  be  to 
mould  the  words  used  so  that  they  should  not  go  further  than 
what  was  intended.  If  the  intention  was  to  protect  the  in- 
dividual, and  not  to  indemnify  the  company,  the  words, 
even  if  amounting  to  an  engagement  not  to  call  upon  the 
common  fund,  which  in  my  opinion  they  do  not  amount  to, 
would  be  read  by  the  court  as  an  engagement  to  indemnify  the 
individual  who  would  have  to  contribute  to  that  common 
fund. 

Now,  all  that  I  have  said  proceeds  upon  this  supposition, 
that  the  evidence  tendered  on  behalf  of  the  appellants,  is  to 
be  accepted  as  uncontradicted,  and  taken  as  literally  accu- 
rate; and,  viewing  it  in  that  way,  which  is  of  course  the 
most  favorable  way  for  the  appellants,  the  evidence,  in  my 
opinion,  does  not  amount  to  anything  which  would  entitle 
them  to  say  more  than  that  there  has  been  an  engagement 
to  indemnify  certain  persons  as  individuals.  Whether  there 
has  been  any  engagement  to  indemnify  any  persons  as  indi- 
viduals, I  express  no  opinion  whatever.  This  is  not  the 
time  nor  the  place  in  which  that  is  to  be  decided.  This  is  a 
question  simply  between  Mr.  Shaw  and  the  company ;  and 
whether  a  claim  for  an  indemnity  to  Mr.  Waugh  or  to  any 
other  individual  can  be  supported  at  all  upon  the  facts, 
whether  it  can  be  made  and  enect  given  to  it  in  the  course  of 
this  winding-up,  or  whether  it  ought  to  be  made  and  effect 
183]  given  to  it  in  some  other  proceeding,  it  is  not  *for  us 
now  to  express  anjr  opinion.  All  these  questions*  we  are 
obliged  to  leave  entirely  open.  All  that,  in  my  opinion,  we 
can  do  now  is  to  say,  there  being  no  question  of  quantum^ 
that  Mr.  Shaw  is  entitled  to  maintain  his  claim  for  the 
amount  which  has  been  allowed ;  and  that  there  is  no 
answer  to  the  claim  in  the  arguments  urged  on  behalf  of 
the  appellants. 

Sir  &.  Mellish,  L.  J.:  I  am  of  the  same  opinion.  There 
appear  to  be  two  questions  to  be  determined ;  one  to  a  cer- 
tain extent  a  question  of  fact,  and  the  other  a  question  of 
law.  Now,  the  first  question  is  whether,  assuming  all  this 
evidence  which  has  been  brought  before  us  to  be  true,  it  is 
to  be  considered  as  establishing  that  before  the  act  was  ob- 
tained an  agreement  was  made  by  Mr.  Shaw  with  any  pro- 
moter of  the  company  on  behalf  of  the  company  that  he, 
Mr.  Shaw,  in  tlie  event  of  the  line  not  being  made,  would  not 
call  upon  the  company  to  pay  any  of  his  costs  or  charges. 
The  act  of  Parliament  says  that  the  costs  and  charges  of 
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obtainiDff  the  act  are  to  be  paid  out  of  the  funds ;  and  al- 
though I  do  not  say  that  an  agreement  such  as  in  Savin  v. 
Hoy  Lake  Railroad  Company  if)  may  not  be  proved,  that  a 
person  agreed  to  give  services  in  obtaining  the  act  for  noth- 
ing, yet  unquestionably  there  ought  to  be  very  clear  evi- 
dence to  prove  that  such  a  contract  was  made. 

•I  entirely  agree  with  what  the  Lord  Chancellor  has  said, 
that  here  the  evidence  given  on  behalf  of  the  appellants  only 
amounts  to  this,  that  at  the  time  when  certain  individuals 
signed  the  subscriptifen  contract  a  representation  was  made 
to  each  of  them  tnat  he  should  not  himself  be  put  to  any 
charges  by  reason  of  his  signing  the  subscription  contract 
unless  the  line  was  made. 

Now  the  part  of  the  case  which  was  most  strongly  relied 
upon  was  the  contract  with  Mr.  Waugh.  It  was  said  that 
this  contract  with  Mr.  Waugh,  he  being  a  promoter,  and 
being  one  of  the  provisional  directors,  was  a  contract  made 
with  him  on  behalf  of  the  company,  intended  to  enure  on 
behalf  of  the  company  if  the  act  was  obtained.  It  appears 
to  me  by  the  evidence,  and  Mr.  Waugh' s  own  statement,  to 
be  clear  that  the  contract  he  obtained,  rif  he  did  obtain  [184 
any,  was  not  one  for  the  benefit  of  the  company,  but  for 
his  own  individual  benefit.  He  says:  "I  then  gave  the 
said  William  Norris  a  memorandum  that  I  would,  in  the 
event  of  the  line  being  made,  take  the  value  of  the  land 
in  shares.  I  afterwards  saw  the  said  W.  H.  Shaw  in  Lon- 
don, and  had  a  long  conversation  with  him,  when  he  re- 
peatedly assured  me  that  the  line  would  be  made,  and 
that  I  need  have  no  hesitation  in  signing  the  contract, 
which  would  be  of  great  service  both  with  Lord  Redes- 
dale  and  the  large  companies,  and  that  the  said  contract, 
if  signed,  would  not  be  used  or  acted  on  unless  the  line  were 
made.  Upon  such  representation  I  at  length  agreed  to  place 
my  name  on  the  contract  for  £250."  Now  a  great  number 
of  persons  had  signed  before  that.  I  assume  that  those  per- 
sons had  signed  in  the  ordinary  way,  so  as  to  be  liable  for 
the  expenses  if  the  act  was  obtained.  Looking  at  what 
passed  between  Mr.  Shaw  and  Mr.  Waugh,  assuming  that 
everything  Mr.  Waugh  savs  as  to  this  conversation  is  per- 
fectly true,  it  is  not  to  oe  supposed  it  was  intended  to 
relieye  any  other  person  who  had  chosen  to  sign  the  sub- 
scription contract  without  requiring  any  indemnity  such  as 
Mr.  Waugh  says  he  got.  It  appears  to  me  that  the  utmost 
conclusion  you  can  come  to  is  that  Mr.  Waugh  himself  was 
to  be  relieved.     Indeed  it  is  admitted  that  to  a  great  extent 

(')  Law  Koji.,  1  Ex.,  9.  • 

12  Eng.  Hep.  88 
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the  contract  can  only  operate  by  way  of  indemnity,  for  that 
if  any  other  person  besides  Mr.  Shaw  has  a  claim  against  tbe 
company  for  expenses,  those  expenses  must  be  paid.  It  is 
admitted  that  the  persons  who  signed  the  subscription 
contract,  and  agreed  to  be  shareholders,  must  be  contribu- 
tories,  and  that  those  expenses  must  be  paid  out  of  the  calls 
thejr  pay,  and  that  their  only  remedy  is  that  they  would  be 
entitled  to  be  indemnified  by  Mr.  Shaw.  So  also  as  regards 
any  expenses  for  winding  up.  If  it  be  true  that  the  con- 
tract went  to  such  an  extent  that  under  no  circumstances, 
if  the  line  were  made,  could  a  person  with  whom  it  was 
entered  into  be  put  to  the  expense  of  one  farthing  by  reason 
of  having  signed  the  contract,  that  also  must  be  by  way  of 
indemnity.  So  also  as  to  Mr.  Shaw's  own  claim.  There  is 
nothing  in  the  contract  to  discharge  persons  who  have  agreed 
to  become  shareholders  in  the  ordinary  way  without  requir- 
ing any  indemnity. 

Then  the  only  question  is  a  question  of  law,  which  was 
185]  argued  *by  Mr.  Fry.  He  urged  that  if  any  one  per- 
son was  discharged,  then  the  whole  company  might  avail 
themselves  of  it.  I  do  not  at  all  agree  in  that.  He  seemed 
to  think  that  that  was  decided  by  the  case  of  8adin  v.  Ifoi/- 
laJce  Railway  Company  {^),  But  in  that  case  there  was 
most  clearly  alleged  a  contract  on  behalf  of  the  company, 
because  what  was  said  was  that  the  plaintiff  before  the  ap- 
plication to  Parliament  induced  certain  persons  to  become 
promoters  of  the  company  upon  the  faith  of  an  express 
agreement  between  the  plaintiff  and  the  said  persons  that 
he,  the  plaintiff,  would  bear  and  pay  all  the  costs,  charges, 
and  expenses  of  applying  for  and  obtaining  and  passing  the 
said  act,  and  in  relation  thereto ;  and  that  neither  the  said 
persons,  nor  the  said  company  when  incorporated,  nor  any 
other  person,  should  be  liable  for  the  charges  and  expenses 
to  the  promoters  for  the  payment  to  him  or  the  same  or  any 
part  thereof.  It  was,  therefore,  expressly  stated,  as  part  of 
the  agreement,  that  the  company  when  incorporated  should 
not  be  liable,  and  the  true  ground  of  the  decision  is  plainly 
this,  that  the  court,  as  a  matter  of  construction,  held  that 
the  words  "charges  and  expenses"  in  the  act  of  Parliament 
did  not  include  cliarges  and  expenses  which  a  man  had  vol- 
untarily incurred  on  the  express  agreement  that  he  was  not 
to  be  paid.  It  is  perfectly  impossible  to  say  in  this  case 
that  the  charges  and  expenses  now  in  question  are  not  within 
the  act  at  all,  because  under  certain  circumstances  it  is  ad- 
mitted that  they  were  to  be  paid  ;  but  I  would  not  rely  on 

•  (')  Law  Uq).,  1  Ex.,  9. 
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that,  because  if  there  had  been  an  agreement  with  the  pro- 
moters on  behalf  of  the  company,  that  in  case  of  the  line 
not  being  made  and  of  the  company  being  wound  up  the  ex- 
penses were  not  to  be  paid,  although  they  were  to  be  paid  in 
another  event,  I  think  that  that  contract  would  have  been 
carried  out  in  the  winding-up  ;  but  I  am  not  aware  of  the 
slightest  authority  for  holding  that  because  any  one  indi- 
vidual out  of  twenty  subscribers  is  not  to  be  liable,  therefore 
the  other  nineteen  are  to  be  excused.  If  the  liability  were 
joint,  that  possibly  might  be  so ;  but  the  corporate  liability 
of  a  company  is  a  totsuly  dUfferent  thing.  There  are  share- 
holders who,  of  course,  are  not  directs  liable  to  the  pay- 
ment of  costs,  they  are  only  liable  for  *the  payment  [186 
of  calls  to  the  company.  I  am  not  aware  of  any  authority 
for  holding,  and  in  the  absence  of  authority  I  should  not 
hold,  that  because  a  person  has  agreed  that  a  particular 
shareholder  shall  not  bear  any  portion  of  the  charges  that 
he  is  entitled  to  have  against  the  company,  that  therefore 
the  whole  company  is  not  liable. 

'  Solicitors :  Messrs.  Tahourdins  &  Har graves  ;  Mr.  Joseph 
Thompson  ;  Messrs.  Ashurst^  Morris  &  Co. 

As  to  subscriptions  for  stock  of   a  scription  or  of   such  notes  is  invalid, 

company  procured  by  fraud  see  1  Eng.  and  does  not  extinguish  the  subecrib- 

Rep.,  611  note.  er's  liability  :  Angel  1  &  Ames  on  Corp., 

An  agreement  made  by  the  promoter  §  523  ;  Anderson  v.  Newcastle,  etc.,  12 

of  a  corporation  that  a  subscription  to  Ind.,  376  ;  BumMm  v.  N.  W.  Lu.  Co., 

stock  shall  create  no  liability  against  86  Iowa,  632  ;  Collins  v.  Swan,  7  Rob., 

the  subscriber,  or  that  in  a  certain  con-  623  ;    /Sands  v.   HUl,   42   Barb.,   651  ; 

tingency  a  note  given  for  the  organiza-  Payson  v.  WitherSy  5  Bissell,  269. 

tion  of  a  mutual  insurance  company  is  But  see  Edwards  v.  Chrand  Junction, 

not  binding  upon  the  corporation,  when  ete.,1  Myl.  &  Cr.,  559,  S.C.  7  Simons, 

organized.     A  surrender  of  the  sub-  337. 


[Law  Reports,  10  Chancery  Appeals,  192.1 
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*In  re  Gordon  (a  Lunatic).  [192 

Lunacy — Proceedings  to  impeach  Settlement  by  Lunatics. 

A  gentleman  made  a  settlement  of  nearly  the  whole  of  his  property  in  trust  for 
himself  for  life,  and  then  for  four  of  his  five  children  and  their  issue.  About  two 
years  afterwards  he  was  found  lunatic.  A  son  who  took  no  benefit  under  the  settle- 
ment desired  to  have  it  impeached,  and  adduced  evidence  showing  that  there  was 
reasonable  ground  for  contending  that  the  settlor  was  of  unsound  mind  when  he 
executed  it.     The  income  of  the  lunatic  was  amply  sufficient  for  his  wants : 

Held,  that  no  proceedinc^  ought  to  be  directed  at  the  expense  of  the  lunatic's  es- 
tate, but  that  the  excluded  son  ought  to  be  allowed  to  file  a  bill,  as  next  friend  of 
the  lunatic,  without  giving  security  for  costs,  to  impeach  tlie  settk'ment. 
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The  question  in  this  case  was  as  to  taking  proceedings  to 
set  aside  a  voluntary  settlement  made  by  the  lunatic. 

The  lunatic  was  found  such  by  inquisition  on  the  17th  of 
February,  1874. 

The  settlement  in  question  was  a  deed  dated  the  4th  of 
December,  1871,  made  between  Thomas  Birch  Gordon  (the 
lunatic)  of  the  one  part,  and  Thomas  Birch  Gordon,  George 
Lea  Malcolm  Gordon,  and  Christina  Hill,  of  the  other  part, 
by  which,  after  reciting  the  title  of  Thomas  Birch  Gordon 
to  foreign  bonds  for  sums  amounting  to  £16,000,  and  to  a 
sum  of  £2,000  and  upwards  at  his  bankers,  Thomas  Birch 
Gordon  settled  the  bonds  and  £2,000  of  the  balance  at  the 
bankers  upon  trust  for  himself  for  life,  and  after  his  de- 
cease, as  to  so  much  as  would  raise  £4,400  cash,  upon  trust 
for  Malcolm  Gordon  or  his  wife  and  children,  as  therein 
mentioned ;  as  to  £3,000  cash,  upon  trust  for  Christina  Hill 
during  her  life,  and  then  for  her  children,  and  in  default  of 
children,  as  to  one  moiety,  for  the  children  of  Malcolm  Gor- 
don, and  as  to  the  other  moiety,  in  trust  for  the  children  of 
Ronald  Gordon;  and  as  to  £2,000  cash,  upon  trust  for 
Laura  Christina  Alison  for  life,  and  then  in  trust  for  her 
two  sons;  and  as  to  £3,000  cash,  upon  trusts  for  Hamilton 
Gordon  and  his  wife  and  issue.  The  settlor  covenanted 
that  if  the  trust  funds  should  be  insufficient  to  provide  the 
193]  above  sums,  his  executors  should  make  up  the  defi- 
ciency ;  and  if  his  estate  was  insufficient  to  do  so,  then  the 
beneficiaries  were  to  abate  ratably.  This  deed  reserved  no 
power  of  revocation,  and  it  comprised  the  bulk  of  the  set- 
tlor's property,  his  whole  income  being  about  £947  per 
annum. 

The  lunatic's  children  and  next  of  kin  were  Hamilton  Gor- 
don, Malcolm  Gordon,  Ronald  Gordon,  Christina  Hill,  and 
Laura  Christina  Alison.  He  was  himself  a  widower  of  the 
age  of  eighty-six. 

Ronald  Gordon,  who,  as  will  be  seen,  was  the  only  child 
of  the  lunatic  who  took  no  benefit  under  the  settlement,  was 
desirous  of  impeaching  it,  and  carried  in  a  proposal  before 
the  master  for  taking  steps  to  have  it  set  aside. 

The  master,  by  his  report,  proposed  an  allowance  of  £500 
a  year  for  the  lunatic's  maintenance,  and  £100  a  year  for  the 
maintenance  of  Mrs.  Alison;  who  had  been  maintained  by 
her  father  at  an  asylum.  As  to  the  settlement,  he  was  not 
of  opinion,  having  regard  to  the  lunatic  having  a  life  estate, 
and  to  the  conflict  of  evidence,  that  proceedings  ought  to  be 
taken  to  avoid  the  deed,  but  he  submitted  the  point  to  the 
judgment  of  the  court. 
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A  petition  was  now  presented  by  the  committee  for  the 
confirmation  of  the  report  in  other  respects,  and  for  the 
direction  of  the  court  as  to  this  deed.  Ronald  Gordon 
adduced  strong  evidence  to  show  that  the  lunatic  was  of 
unsound  mind  when  the  deed  was  executed,  which  was  met 
by  counter-evidence  on  the  part  of  the  other  children. 

Mr.  Eddis^  Q.C.,  and  Mr.  Oraham  Hastings^  for  the  com- 
mittee, submitted  the  point  to  the. court. 

Mr.  Jackson^  Q.C.,  and  Mr.  TF.  W.  Kar slake,  for  Ronald 
Gordon,  asked  tiat  a  bill  might  be  filed  to  set  aside  the  deed, 
or  a  bill  to  perpetuate  the  testimony  of  witnesses  as  to  the 
settlor's  state  of  mind  at  the  time  of  its  execution.  They 
referred  to  In  re  Tayleur  ('). 

Mr.  Karsldke^  Q.C.,  and  ,Mr.  Dauney^  for  the  other 
children. 

Their  Lordships  declined  to  give  any  directions  for  trying 
the  *validity  of  the  settlement  at  the  expense  of  the  [194 
estate,  but  considered  that  as  a  case  was  made  showing  that 
there  was  reasonable  ground  for  impeaching  it,  any  person 
interested  in  doing  so  ought  to  be  allowed  to  impeacn  it  at 
his  own  risk,  which  their  Lordships  considered  a  more  proper 
mode  of  proceeding  than  a  bill  to  perpetuate  testimony. 
Leave  was  accordingly  given  to  Ronald  Gordon  to  file  a  bill, 
as  next  friend  of  the  lunatic,  to  impeach  the  settlement, 
their  Lordships  intimating  their  opinion  that  the  committee 
of  the- estate  must  be  a  formal  defendant,  but  ought  not  to 
take  any  part  in  the  contest.  Their  Lordships  also  held 
that  the  next  friend  ought  not  to  be  required  to  give  security 
for  costs. 

Solicitors:  Mr.  H.  W.  M,  Jackson;  Mr.  W.  H.  Oliver ; 
Messrs.  Hooke  &  Street 

(')  Law  Rep.,  6  Ch.,  416. 
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In  re  Emma  Silver  Mining  Company. 

Winding-up  Petition — Crota-examination  of  Secretary — Production  of  Ccmpany*8  Boohs 
on  Cro98-examin€ttion — Subpana  duces  tecum. 

A  petition  for  winding  up  a  company  having  been  presented  by  a  shareholder,  the 
secretary  filed  an  affidavit  in  opposition  to  the  petition,  and  was  cro8.s-examined  by 
the  petitioner  before  a  special  examiner.  On  his  cross-examination,  he  was  called  on 
to  produce  the  books  of  tlie  company,  which  he  refused  to  do.  Malins.  V.C.,  accord- 
ingl}',  on  the  application  of  the  petitioner,  made  an  order  that  the  company,  by  their 
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secretary,  ehonld  prodnce  before  the  special  examiner,  upon  tbe  cross-examination  of 
the  secretary,  the  books  and  papers  which  they  had  had  notice  to  produce : 

Held,  that  the  petitioner  had  a  riglit  to  the  production  of  the  company's  books  and 
papers  on  the  cross-examination  of  the  secretary  for  the  purpose  of  testing  his  evi- 
dence, but  for  no  other  purpose;  and  that  the  order  of  Malins,  Y.C.,  was  right  both 
in  form  and  substance.    . 

This  was  an  appeal  from  a  decision  of  V  ice-Chancellor 
Malins. 

On  the  6th  of  October,  1.874,  a  petition  was  presented  by 
H.  W.  Askew  for  winding  up  the  Emma  Silver  Mining  Com- 
pany, Limited.  • 

The  petitioner  was  the  holder  of  100  fully  paid-up  shares 
of  £20  each  in  the  company.  He  alleged  misrepresentation 
in  the  prospectus  and  misconduct  on  the  part  of  the  direc- 
tors, and  submitted  that  the  company  was  a  bubble  com- 
195]  pany  brought  out  and  *promotea  by  various  schemes 
and  devices  to  cheat  and  defraud  the  petitioner  and  others, 
and  that  it  was  for  the  public  good  that  an  examination  un- 
der the  control  and  direction  of  the  court  should  be  had  into 
the  conduct  of  the  original  directors  and  promoters  and  the 
vendors  of  the  mine ;  and  he  also  submitted  that  the  company 
was  unable  to  pay  its  debts. 

The  secretary  of  the  company,  Mr.  W.  H.  Tooke,  filed  an 
affidavit,  in  which  he  denied  many  of  the  allegations  in  the 

Eetition,  and  adduced  facts  exculpating  the  present  directors. 
[e  was  cross-examined  upon  the  affidavit,  and  on  his  cross- 
examination  was  served  with  a  notice  to  produce  the  books 
of  the  company,  which  he  refused  to  do. 

The  petitioner  moved  before  the  Vice-Chancellor  that  the 
secretary  might  be  ordered  to  produce  the  books  on  his 
cross-examination.  His  honor  made  an  order  to  the  follow- 
ing effect :  *'  That  the  above-named  company,  by  Mr.  W.  H. 
Tooke,  their  secretary,  produce  before  the  special  examiner 
appointed  in  these  matters,  upon  the  cross-examination  of 
the  said  W.  H.  Tooke  on  his  affidavit  made  in  these  matters 
on  behalf  of  the  said  company,  and  as  their  secretary,  and 
filed  on  the  4th  of  Noveraoer,  1874,  all  the  books  and  papers 
mentioned  in  the  notice  to  produce  dated  the  26th  of  In  ovem- 
ber,  1874,  given  to  the  said  W.  H.  Tooke,  or  such  of  the  said 
books  and  papers  as  may  be  in  the  jjossession  or  power  of 
the  above-named  company."  And  his  honor  directed  the 
costs  to  be  costs  in  the  winding-up. 

From  this  order  the  company  and  Mr.  Tooke  appealed. 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  CoUj  for  the  appellants: 
If  this  order  is  regarded  as  an  order  in  the  nature  of  a  s^vb- 
poena  duoes  tecuvi^  it  is  irregular.  The  books  do  not  belong 
to  the  witness,  who  is  the  secretary  of  the  company,  nor  has 
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he  power  to  produce  them.  But  the  order  is  in  fact  an  order 
against  the  company  for  discovery  by  production  of  their 
books  and  documents.  A  shareholder,  as  such,  has  no  right 
to  inspect  the  books  of  the  company,  and  the  court  has  no 
power  to  make  such  an  order  on  a  winding-up  petition  until 
an  order  for  winding  up  has  been  made,  after  which  an  ap- 
plication may  be  made  for  production  of  documents  under 
the  156th  section  of  the  Companies  *Act,  1862.  A  pe-  [196 
titioner  in  a  winding-up  petition  is  not  in  the  same  position 
as  a  plaintiff  in  a  suit.  He  must  establish  his  right  to  an 
order  strictly  by  his  own  evidence,  and  cannot  ransack  the 
books  of  the  company  to  assist  him  in  making  out  a  case. 
In  the  present  case  tne  petitioner  is  a  fully  paid-up  share- 
holder, and  has  no  locus  standi  to  present  such  a  petition, 
unless  he  can  make  out  a  case  of  fraud  against  the  company : 
In  re  Lancashire  Brick  and  Tile  Company  {^).  He  has 
produced  no  evidence  in  support  of  the  allegations  in  his 
petition  except  the  formal  affidavit  required  by  the  statute, 
and  he  now  seeks  to  supply  the  deficiency  of  evidence  by 
searching  the  company's  aocuments. 

Mr.  Cotton^  Q.C.,  and  Mr.  Graham  Hastings^  for  the  peti- 
tioner :  The  petitioner  is  not  in  the  position  of  an  ordinary 
shareholder.  He  has  commenced  a  litigation  against  the 
company,  and  ought  to  be  in  the  same  situation  as  if  he  had 
filed  a  bill  on  behalf  of  himself  and  the  other  shareholders : 
AUorney-Oeneral  v.  Mercers  Company  (').  But  in  reality, 
this  is  not  an  order  for  discovery,  but  simply  an  order,  in 
the  nature  of  a  svbposna  duces  tecum^  for  the  production  of 
the  books  from  which  the  witness  gets  his  knowledge  of  the 
facts  he  asserts,  in  order  to  test  his  evidence  on  cross-exam- 
ination. He  is  put  forward  by  thfe  company  as  their  mouth- 
piece, and  they  cannot  refuse  to  allow  his  evidence  to  be 
tested  by  their  books.  We  ask  no  more  than  would  be 
ordered  as  a  matter  of  course  by  the  judge  at  a  trial  at 
nisi  priu's. 

Mr.  Pearson^  in  reply. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  Vice- 
Chancellor's  order  is  right  in  substance,  and  right  also  in 
form — if  it  is  necessary  to  decide  that  point.  It  is  not  a 
question  of  discovery  at  all.  It  is  an  ordinary  order  for 
production  of  documents  on  the  cross-examination  of  a  wit- 
ness. The  judgment  of  the  Vice-Chancellor  seems  in  some 
passages  to  treat  the  question  as  one  of  discovery.  But  Mr. 
*Cotton  relied  on  the  order  as  really  made  and  drawn  [197 
up,  which  is  simply  an  order  for  the  production  of  docu- 

(»)  34  Beav.,  880.  O  9  W.  R.,  88. 
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ments  on  the  cross-examination  of  a  witness.  The  power  of 
making  such  an  order  exists  in  this  court  in  the  same  man- 
ner and  with  the  same  restrictions  as  in  a  common  law  court 
in  an  action  at  nisiprius.  A  witness  having  been  called,  it 
is  desired  to  test  his  evidence  by  cross-exammation,  and  for 
that  purpose  it  is  desired  to  put  in  his  hand  books,  papers, 
and  documents,  either  in  his  own  control  or  in  that  of  the 
party  to  the  cause  in  whose  behalf  he  is  examined.  The 
vice-Chancellor  has  made  an  order  in  this  case,  that  the 
books  must  be  produced  that  they  may  be  dealt  with  as  if 
before  a  judge  and  iury  at  nisi  prius,  it  is  clear  that  there 
is  to  be  a  limit  to  the  power  of  inspection :  a  person  must 
not  read  them  for  his  amusement,  out  they  are  to  be  dealt 
with  as  at  a  trial  at  nisi  prius.  That  is  the  nature  and  the 
limit  of  the  right  of  the  petitioner  under  this  order.  The 
order  is  right,  and  the  appeal  must  be  dismissed  with  costs. 
Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  It  is 
impossible  to  say,  as  we  must  say  if  we  allow  this  appeal, 
that  none  of  the  books  can  be  of  any  use  in  the  cross-exam- 
ination of  this  witness.  In  his  affidavit  he  has  sworn  to 
some  things  which  he  cannot  know  except  from  the  books. 
He  is  cross-examined  as  to  them ;  he  appeals  to  the  entries 
in  the  l^ooks.  It  is  idle  to  contend  that  what  he  has  said 
is  not  to  be  tested  by  the  books.  The  petitioner  is  entitled, 
on  his  cross-examination,  to  have  the  books  there ;  but  to 
what  extent  he  is  entitled  to  use  them  cannot  be  decided  till 
the  course  of  the  cross-examination  is  known. 

Solicitors:     Messrs.   8ale^  Turner  &  Knight;    Messrs. 
Harper y  Broad  <fc  BaUcock. 


[Law  Reports,  10  Chancery  Appeals',  198.] 
L.JJ.,  Jan.  18,  1876. 

198]         *^^  ^6  Earned' s  Banking  Company. 

Ex  parte  Joint  Stock  Discount  Company. 

Securities  for  Bills  of  Exchange — DmibU  Iruolvencif — Doctrine  of  Ex  parte  Waruig — 
Application  of  Securities — Reduction  of  Proof. 

All  the  parties  to  cei*tain  bills  of  exchange,  the  payment  of  which  was  secured  as 
between  some  of  them,  became  insolvent — one  of  them  (a  company)  beine  ordered  to 
be  wound  up.  The  securities  were  realized,  and  the  proceeds  paid  to  the  bill-hold- 
ers, upon  the  principle  of  Ex  parte  Wari7ig(^),  After  the  bills  had  matured,  but  be- 
fore the  securities  were  realized,  tlie  holders  liad  proved  against  the  company'  for  the 
full  amount : 

(>)  19  Ves..  346. 
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Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  proof  must  be  re- 
duced by  the  amounts  received  by  the  bill-holders  from  the  securities,  and  any  divi- 
dends received  on  the  excess  of  the  original  over  the  reduced  proof  must  be  refunded. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls  (1).  The  question  arose  on  an  application  by  the  Joint 
Stock  Discount  Company  that  certain  sums  might  be  paid 
to  the  Joint  Stock  Discount  Company  by  the  liquidators  of 
Earned' s  Banking  Company  as  further  dividends  on  cer- 
tain bills  of  exchange  which  had  been  proved  in  the  wind- 
ing-up of  Earned' 8  Sanking  Company. 

The  bills  in  question  had  oeen  indorsed  by  (amongst  other 
persons)  Earned' s  Eanking  Company  and  the  payment 
thereof  had  been  secured  by  mortgages  of  one  or  other  of 
the  following  ships:  the  Juventa,  the  Gambia,  the  Lady 
Rowena,  the  Eritish  Princess,  and  the  Queen  Victoria.  In 
every  case,  the  drawers,  acceptors,  and  indorsers  of  the  bills 
had  become  insolvent,  and  the  bills  having  come  to  maturity 
had  been  proved  against  the  estates  of  all  of  them  by  the 
holders.  The  claims  of  the  holders  had  been  satisfied  partly 
out  of  the  proceeds  of  the  sale  of  the  ships,  and  partly  by 
dividends  paid  by  the  liquidators  of  the  Joint  Stock  Dis- 
count Company.  This  company,  which  was  now  in  liqui- 
dation, had  indorsed  the  bills  subsequently  to  the  indorse-* 
ment  of  Earned' s  Eanking  Company,  and  had  now  become 
entitled  to  the  benefit  of  the  proofs  against  the  drawers, 
acceptors,  ftnd  prior  indorsers  of  the  bills. 

*The  particulars  of  the  mortgages  of  the  various  [199 
ships  are  given  in  detail  in  the  previous  report. 

Neither  the  Joint  Stock  Discount  Company  nor  the  parties 
to  whom  they  had  indorsed  the  bills  took  any  transfer  to 
themselves  of  the  benefit  of  any  of  their  securities.  The 
paj^ments  to  the  bill-holders  out  of  the  proceeds  of  the  secu- 
rities were  all  made  after  proof. 

The  liquidators  of  Earned' s  Eanking  Company  insisted 
that  the  proofs  in  respect  of  the  bills  now  held  bv  the  Joint 
Stock  Discount  Company  ought  to  be  reduced  by  the  amounts 
paid  to  the  bill-holders  out  of  the  proceeds  of  the  sale  of  the 
ships  ;  and  they  had  paid  to  the  Joint  Stock  Discount  Com- 

?any  dividends  on  the  amount  of  the  proofs  so  reduced, 
he  Joint  Stock  Discount  Company,  on  the  other  hand, 
claimed  to  be  entitled  to  receive  the  dividends  on  the  full 
amount  of  the  proofs. 

The  Master  of  the  Rolls  refused  to  allow  the  claim ;  and 
the  Joint  Stock  Discount  Company  appealed  from  this  de- 
cision. 

(»)  Law  Rep.,  19  Eq.,  1. 

12  Eng.  Rep.  89 


706  CHANCERY  APPEALS.  [L.  BL 

1875       In  re  Bttrned's  Boikiiig  Co.     Ex  piirte  Joint  Stock  Discount  Col      LJJ. 

Mr.  RoTner  (Mr.  Roxburgh^  Q-C,  with  him),  for  the  appel- 
lants: We  do  not  come  strictly  under  the  rule  of  Ex  parte  War- 
ing{^\  but  under  the  ^uitable  doctrine  laid  down  in  PomU* 
V.  Margraves  (^)  and  Uity  BavJc  v.  I/uckieQ).  These  pay- 
ments must  either  be  treated  as  made  on  account  of  securi- 
ties of  the  bill-holders,  or  as  voluntary  payments.  If  the 
securities  were  the  securities  of  the  bill-nolders,  we  come 
under  the  rule  that  in  chancery  and  in  winding-up  a  cred- 
itor may  receive  pavments  in  respect  of  the  readization  of  a 
security  after  proof,  without  reducinff  the  amount  of  his 
proof.  The  cases  relied  on  by  the  omer  side,  Couplan/d^s 
Claim  {^)  and  Banner  v.  Johnston  (^\  are  distinguishable^ 
for  in  both  of  them  the  creditor  who  proved  was  party  to  a 
security  which  provided  that  the  debtor  was  only  to  be  liable 
for  the  diflference  between  the  debt  and  the  proceeds  of  the 
propertjr  comprised  in  the  security.  Here,  neither  the  Joint 
Stock  Discount  Company  nor  the  parties  who  proved  have 
200]  entered  into  any  such  contract.  *It  is  therefore  more 
correct  to  treat  what  they  received  as  voluntary  payment : 
and  even  in  bankruptcy  a  proof  is  not  reduced  in  conse- 
quence of  such  a  payment. 

Mr.  Southgate^  Q.C,  and  Mr.  Kekewichj  for  Bamed's 
Banking  Company,  were  not  called  on. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  de- 
cision of  the  Master  of  the  Rolls  in  this  case  is  auite 
right.  His  decision  is  this,  that  the  case  is  governed  by 
Sx  parte  Waring  ('),  that  is  to  say,  that  the  bill-holder 
was  entitled  to  the  benefit  of  the  security  which  he  had  not 

fot  himself,  and  as  to  which  he  had  made  no  contract, 
he  case  of  JEx  parte  Waring  is  now  settled  by  this  court. 
It  is  a  case,  I  may  say,  positivi  Juris.  It  is  an  actual 
decision,  and  is  the  authority  bv  which  the  court  has  been 
governed  ever  since,  both  in  bankruptcjr  and  equity. 

That  case  decided  that  a  bilI-hold!er  is  entitled  to  the  ben- 
efit of  the  security  upon  these  terms — that  the  security  is  to 
be  applied  ab  initio  in  reduction  of  the  debt  from  which  he 
gets  Dy  good  fortune  this  benefit.  That  is  what  was  done  in 
mJx  parte  Waring,  and  in  every  one  of  the  other  cases. 
The  Master  of  the  Rolls  says,  in  effect,  in  this  case:  "If  I 
applv  JSx  parte  Warinq  for  the  benefit  of  the  bill-holder, 
the  Dill-holder  must  take  it  with  the  limitation  and  under 
the  conditions  expressed  in  the  order  in  Ex  parte  Waring y 
that  is  to  say,  the  security  is  to  be  considered  as  having  been 

(')  19  Ves.,  846.  (*)  Law  Rep.,  167. 

(»)  8  D.,  M.  <b  G.,  430.  if)  Law  Rep.,  6  H.  L.,  167. 

(»)  Law  Rep.,  5  Oh.,  773. 
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applied  in  the  first  instance."  I  have  no  disposition  myself 
to  give  a  bill-holder  any  further  benefit  from  that  than  he 
has  already  obtained  nnder  it. 

Sir  G.  Mellish,  L.J.:  I  am  entirely  of  the  same  opinion. 
It  appears  to  me  that  if  any  other  rule  prevailed,  we  should 
be  taking  avay  from  the  persons  who  really  owned  the 
security  the  value  of  it.  As  it  is,  they  only  get  it  very 
imperfectly,  but  still,  to  a  certain  extent,  they  do  get 
it  by  the  diminution  of  the  sum  which  may  be  proved 
•against  the  estate.  If  i\  were  not  to  be  dimin-  [201 
ished,  it  might  wholly,  in  some  cases,  be  given  to  the 
bill-holder,  and  taken  away  from  th^m  altogether.  It  is 
entirely  a  question,  as  the  Master  of  the  Rolls  says,  turning 
upon  the  terms  on  which  the  court  will,  allow  the  bill- 
holders  to  have  the  proceeds  of  the  security.  I  am  clearly 
of  opinion  they  ought  only  to  be  allowed  to  have  it  upon 
the  terms  of  the  proof  being  reduced.  The  appeal  must  be 
dismissed  with  costs. 

Solicitors:  Mr.  W.  TriTtder ;  Messrs.  Freshfields  &  Wil- 
liams. 


[Law  Reports,  10  Chancery  Appeals,  211.] 
L.JJ.  Jan.  16,  29,  1876. 

*Ex  parte  Jacobs.    In  re  Jacobs.  [211 

Principal  and  Surety — Discharge  of  Surefy — Bill  of  Exchange — BesoliUion  to  accept 
Oompotition  from  Acceptor — Discharge  of  Drawer — Bankruptcy  Act,  1869  (32  df  88 
Vict.  c.  71),  ss,  126,  126. 

Where  the  acceptor  of  a  bill  of  exchange  presents  a  petition  for  liquidation  or 
composition  nnder  the  Bankruptcy  Act,  1869,  and  the  creditors  pass  a  resolution  for 
liquidation  or  composition,  the  acceptor  must  be  considered  as  discharged  by  opera- 
tion of  law,  and  the  drawer  is  thereby  not  discharged  from  his  liability.  In  such  a  case 
it  makes  no  difference  whether  the  bill-holder  is  present  at  the  meeting  or  not,  or 
whether  he  votes  in  favor  of  the  resolution  or  against  iU 

Afegrath  v.  Gray(^)  followed. 

Unison  V.  LU>yd{^)  disapproved. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Spring  Rice,  sitting  as  Chief  Judge  in  Bankruptcy,  by  which 
he  adjudicated  Sidney  Jacobs  a  bankrupt. 

On  the  13th  of  April,  1874,  Jacobs  drew  a  bill  of  ex- 
change upon  Samuel  Phillips  for  £100,  payable  at  two 
montns.  This  bill  was  indorsed  by  Jacobs  to  James  Martin 
for  value. 

On  the  1st  of  June,  1874,  Phillips  filed  a  petition  for 

0)  Law  Rep.,  9  C.  P.,  216.  O  6  Eflg.  H.,  642. 
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Uaoidation.  At  the  first  meeting  of  creditors,  which  was 
held  by  adjournment  on  the  14th  of  July,  a  resolution  was 
passed  by  the  requisite  majority  of  creditors  agreeing  to  ac- 
cept a  composition  of  6^.  in  the  pound.  Mr.  Butcher,  Mar- 
tin's solicitor,  attended  this  meeting  on  his  behalf,  and  op- 
posed the  resolution,  but  at  the  second  meeting,  held  on 
the  24th  of  July,  Mr.  Butcher,  on  his  behalf,  signed  the 
resolution  confirming  the  resolution  passed  at  the  first  meet- 
ing. Mr.  Butcher  stated  in  his  affidavit  that  he  signed  the 
resolution  because  he  saw  that  it  would  have  been  carried 
by  a  majority  of  the  creditors  without  his  consent ;  and  also 
because  Jacobs,  the  drawer  of  the  bill,  had  himself  filed  a 
petition  for  liquidation,  which  was  expected  to  be  agreed  to 
by  his  creditors.  Mr.  Butcher  also  stated  that  Jacobs  was 
aware  at  the  time  that  he  was  attending  the  meeting  of  the 
creditors  of  Phillips  on  behalf  of  Martin,  and  that  he  in- 
tended to  obtain  such  composition. 

Jacobs  filed  a  petition  for  liquidation  on  the  19th  of  June, 
212]  and  *the  first  meeting  of  his  creditors  was  held  on  the 
9th  of  July,  and  was  adjourned  from  time  to  time,  but  no 
resolution  for  liquidation  or  composition  having  been  agreed 
to  by  his  creditors,  Martin  filed  a  petition  for  adjudication 
against  him  on  the  25th  of  August,  1874,  the  debt  alleged 
being  the  sum  of  £100  due  from  him  as  the  drawer  of  the 
bill  of  exchange,  and  the  act  of  bankruptcy  being  the  pre- 
senting of  the  petition  for  liquidation. 

On  mis  petition  Jacobs  was  adjudicated  bankrupt,  and  he 
appealed  fi'om  the  order  of  adjudication. 

Mr.  De  Oex,  Q.C.,  Mr.  Winslow,  Q.C.,  and  Mr.  ^.  CI 
WilliSy  for  the  appellant :  The  case  comes  within  the  rule 
that  a  creditor  cannot  discharge  his  principal  debtor  with- 
out at  the  same  time  discharging  the  surety.  He  cannot 
make  a  bargain  with  his  debtor  which  affects  the  liability  of 
the  surety.  It  might  have  been  different  if  the  bill-holder 
had  voted  against  the  composition.  Or  else  a  stipulation 
ought  to  have  been  introduced  in  the  resolution  expressly 
reserving  the  remedies  against  the  drawer.  Wilson  v. 
Lloyd  (*),  and  Cragoe  v.  Jones  (")  are  authorities  in  our  favor. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Lamaison^  for  the  peti- 
tioning creditor :  This  was  not  a  voluntary  proceeding  on 
the  part  of  the  creditor.  The  resolution  for  composition 
derives  all  its  power  of  discharging  the  creditor  from  the 
statute.  It  would  have  made  no  difference  if  the  bill-holder 
in  this  case  had  voted  against  the  composition.     There  was 

(»)  Law  Rep.,  16  Eq,,  60.  («)  Law  Rep.,  8  Ex.,  81. 
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a  majority  of  creditors  without  his  vote.  The  proceedings 
under  the  125th  and  126th  sections  are  all  proceedings  m 
bankruptcy,  and  the  discharge  under  them  operates  in  the 
same  manner  as  a  discharge  under  an  adjudication.  In  such 
a  case  there  is  no  question  that  the  drawer  of  the  bill  would 
not  have  been  discharged.  Megrath  v.  Qray  (*)  and  Ghreen  v. 
Wynn  (*)  are  directly  in  point. 

Mr.  De  Oex^  in  reply. 

Jan.  29.  Sir  W.  M.  James,  L.  J.:  I  have  only  to  ex- 
press my  entire  concurrence  in  the  judgment  *I  am  [213 
about  to  read,  which  the  Lord  Justice  (who  is  unavoidably 
absent)  has  been  good  enough  to  prepare. 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Spring 
Rice,  by  which  he  adiudicated  the  appellant,  Mr.  Sidney 
Jacobs,  a  bankrupt.  The  ground  of  the  appeal  was,  that 
there  was  no  valid  petitioning  creditor's  debt.  The  alleged 
petitioning  creditors  debt  consisted  of  a  claim  by  one  Mar- 
tin in  respect  of  a  bill  of  exchange  drawn  by  Jacobs  upon 
one  Samuel  Phillips,  and  of  which  Martin  was  the  holder. 
After  the  bill  of  exchange  had  been  dishonored,  and  whilst 
both  Phillips  and  Jacobs  were  liable  to  Martin  on  the  bill  of 
exchange,  J?hillips  called  a  meeting  of  his  creditors  under 
the  125th  and  126th  sections  of  the  Bankruptcy  Act,  1869. 
At  that  meeting  Martin,  by  his  solicitor,  attended;  the 
proper  majority  of  the  creditors  voted  in  favor  of  receiving 
a  composition  from  Phillips,  but  Martin,  by  his  solicitor, 
voted  against  accepting  the  composition.  A  second  meet- 
ing of  rhillips'  creditors  was  duly  held,  when  the  resolu- 
tions in  favor  of  the  composition  were  confirmed,  and  Mar- 
tin, on  the  occasion,  voted  in  favor  of  the  composition.  The 
question  to  be  determined  is,  whether  Martin,  by  voting  in 
lavor  of  accepting  a  composition  from  Phillips,  the  ac- 
ceptor, had  discharged  Jacobs,  the  drawer,  and  can  no 
longer  maintain  an  action  against  him  on  the  bill.  There 
can  be  no  doubt  that,  if  the  holder  of  a  bill,  by  becoming 
party  to  a  deed  or  agreement,  independently  of  any  bank- 
ruptcy act,  agrees  to  accept  a  composition  from  the  acceptor, 
he  thereby  discharges  the  drawer ;  but,  on  the  other  hand, 
it  is  equally  clear  that  if  the  acceptor  is  discharged  from 
his  liability  by  operation  of  law  by  becoming  a  bankrupt, 
the  liability  of  the  drawer  to  the  holder  is  not  thereby  af- 
fected. We  have  now  to  consider  whether  the  discharge  of 
the  acceptor  under  the  125th  and  126th  sections  of  the  Bank- 
ruptcy Act,  1869,  when  the  holder  of  the  bill  votes  in  favor 
of  the  liquidation  or  composition,  is  to  be  considered  as  a 

(»)  Law  I^ep.,  9  C.  R,  216.  (»)  Law  Rep.,  4  Ch.,  204. 
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discKarge  by  the  voluntary  act  of  the  holder,  or  a  discharge 
by  operation  of  law.  In  the  case  of  Wilson  v.  Lloyd{^)  tne 
C/hief  Judge  held  that  a  surety  was  discharged  by  the  cred- 
itor voting  in  favor  of  accepting  a  composition  from  the  prin- 
cipal debtor.  There  were,  however,  a  great  many  points  in 
that  case ;  and  we  think  that  the  difference  between  a  com- 
214]  position  by  a  voluntary  deed  or  *agreement  and  by 
composition  under  the  Bankruptcy  Act,  was  not  suflSciently 
considered.  On  the  other  hand,  in  the  case  of  Megrath  v. 
Or  ay  (*)  the  Court  of  Common  Pleas  appear  to  have  come, 
after  great  consideration,  to  a  directly  contrary  conclusion. 
In  that  case,  among  the  liabilities  of  the  firm  of  Megrath  & 
Highton  were  two  acceptances ;  the  partnership  between  the 
two  was  dissolved,  Highton  undertaMng  to  pay  all  debts  and 
indemnify  Megrath.  Highton  filed  his  petition  under  the 
Bankruptcy  Act,  and  the  Adelphi  Bank,  the  holders  of  the 
bills,  voted  in  favor  of  the  resolution,  and  it  was  held  that 
they  had  not,  by  so  doing,  discharged  Megrath. 

We  entirely  agree  in  the  decision  of  the  Court  of  Com- 
mon Pleas,  and  in  the  reasons  they  have  given  for  it.  We 
think  that  a  discharge  of  a  debtor  under  a  liquidation  or  a 
composition  is  really  a  discharge  in  bankruptcy  by  opera- 
tion of  law.  Where  a  creditor  voluntarily  agrees  to  a  com- 
position by  deed  or  agreement  with  the  acceptor,  it  is  by  his 
act  alone  that  the  acceptor  is  discharged  and  the  position  of 
the  drawer  altered.  When,  however,  a  debtor  summons  his 
creditors  under  the  125  th  and  126th  sections  of  the  Bank- 
ruptcy Act,  1869,  the  proper  majority  of  the  creditors  have 
power  to  assent  to  the  terms  by  wnich  the  debtor  is  to  be 
discharged,  whether  the  creditor  who  is  the  holder  of  the 
bill  chooses  to  attend  or  not  or  chooses  to  vote  or  not.  The 
consequence  of  holding  that  the  holder  of  a  bill  could  not 
vote  at  a  meeting  of  the  acceptor's  creditors  without  dis- 
charging the  drawer  would  be  that  in  many  cases  a  ^reat 
number,  and  in  some  cases  the  majority,  oi  the  creditors 
could  not  vote  at  the  meeting.  On  the  other  hand,  if  reso- 
lutions for  liquidation  by  arrangement  or  for  composition 
were  to  contain  a  reserve  of  remedies  by  the  creditors  against 
any  other  person  than  the  debtor,  the  consequence  would  be 
that  the  debtor  would  not,  either  by  arrangement  or  by  com- 
position, be  completely  discharged  from  any  of  his  debts  in 
respect  of  whicn  the  creditor  had  a. remedy  against  any 
other  person,  which  we  think  would  be  contrary  to  the  in- 
tention of  the  act.     On  the  whole,  we  are  of  opinion  that 

0)  Law  Rep.,  16  Eq.,  60.  («)  Law  Rep.,  9  C.  P.,  216. 
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the  order  of  the  Registrar  must  be  affirmed,  and  the  appeal 
dismissed  with  costs. 
Solicitors :  Messrs.  Hand^  Son  &  Johnson;  Mr.  (7.  Butcher, 

Though  the  principal  debtor  be  dis-  And  an  action  against  a  snrety  can- 
charged  in  bankruptcy,  a  surety  is  not  not  be  delayed  until  the  final  distribu- 
thereby  discharged  from  liability  :  11  tion  of  the  assets  in  bankruptcy  of  the 
Eng.  Rep.,  348  note  ;  Qregg  v.  Wilson,  principal :  Oregg  v.  WUsan,  1  Law  and 
1  Law  and  Equity  Reporter,  211,  Sup.  Eq.  Reporter,  211,  Sup.  Court,  Ind. 
Court,  Ind. ;  Theob.  Pr.and  Surety,  102;  See  Merchant's  Bank  v.  Comstock,  55 
Bump  oti  Bankr.  (8th  ed.),  574,  726 ;  N.  Y.,  24  ;  MaUffr  ofJayeox,  8  Bankr. 
Pitman's  Pr.  and  Surety,  130  ;  NationdL  Reg.,  241. 
Bank  V.  Booth,  5  Bissell,  129. 


[Law  Reports,  10  Chancery  Appeals,  218.] 
.L.JJ.,  Feb.   18,  1876, 

*  Ex  parte  B.XR^.    /ti  rd  England.  [218 

Bankruptcy — Proof  of  Debt — Vote  for  Trustee — Person  appointed  by  the  Court  of 
Cfiancery— Bankruptcy  RtUes,  1870,  rr.  67,  68. 

A  creditor  of  a  bankrupt  died  before*  the  commencement  of  the  bankruptcy,  and 
his  estate  was  administered  in  chancery  in  a  suit  instituted  by  a  creditor  asalnst  the 
administratrix.  The  Court  of  Chancery  appointed  a  person  who  was  not  the  admin- 
istratrix to  prove  the  debt  against  the  bankrupt's  estate : 

Held,  that  the  person  appointed  by  the  court  had  a  right  to  prove  the  debt,  and 
also  to  rote  for  the  appointment  of  a  trustee  at  the  meeting  of  creditors. 

The  67th  and  68th  rules  of  the  Bankruptcy  Rules,  1870,  only  apply  to  ordinary 
cases,  and  not  to  proofs  by  persons  appointed  by  the  Court  of  Chancery  or  of  Lunacy 
to  represent  the  creditor's  estate. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Brougham,  sitting  as  Chief  Judge  in  Bankruptcy. 

*The  bankrupt,  Philip  Newberry  England,  in  No-  [219 
vember,  1870,  filed  a  petition  for  liquidation  in  the  London 
Bankruptcy  Court,  and  his  creditors  resolved  to  accept  a 
composition  of  8^.  in  the  pound,  and  that  resolution  was 
duly  confirmed  and  registered. 

One  of  the  creditors  at  the  time  was  J.  E.  Guerra,  a  wine 
merchant  in  London,  who  claimed  to  prove  for  £6,075,  due 
to  him  from  England  on  certain  bills  of  exchange  and 
promissory  notes.  Some  objections  were  raised  to  this  proof, 
but  it  was  ultimately  allowed.  This  composition  was  never 
paid. 

Guerra  died  on  the  8th  of  July,  1874,  intestate,  and  letters 
of  administration  of  his  estate  were  granted  to  his  widow, 
Cecilia  Guerra,  who  was  a  daughter  of  England.  A  suit 
was  instituted  in  chancery  for  the  administration  of  Guerra' s 
estate  by  the  Royal  Oporto  Wine  Company,  who  were  cred- 
itors to  a  large  amount.     On  the  2d  of  December,  1874,  an 
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order  was  made  by  Vice-Chancellor  Hall  in  that  suit  on  the 
appUcation  of  the  plaintiffs,  by  which  the  plaintiffs,  or  H. 
C.  Hare,  who  was  a  clerk  of  their  solicitors,  on  their  behalf, 
should  be  at  liberty  to  prove  the  debt  due  to  the  estate  of 
the  intestate  by  P.  N.  England,  and  to  tender  proof  in  the 
matter  of  the  said  P.  ISi.  England's  then  present  or  any 
future  ijroceedings  for  liquidation  by  arrangement  or  compo- 
sition with  his  creditors,  or  under  any  adjudication  in  bank- 
ruptcy against  the  said  P.  N.  England,  and  that  the  said  H. 
C.  Hare  should  be  at  liberty  to  vote  at  the  creditors'  meetings 
in  the  present  or  any  future  proceedings  for  liquidation  by 
arrangement  or  composition  with  his  creditors,  or  under  any 
adiumcation  of  bankruptcy. 

On  the  8th  of  December,  1874,  England  was  adjudicated  a 
bankrupt,  and  on  the  29th  of  January,  1875,  the  first  meet- 
ing of  creditors  was  held.  On  that  occasion  Hare  tendered 
a  proof  for  £6,026  for  the  original  debt  and  interest,  and 
claimed  to  vote  on  the  appointment  of  a  trustee.  He  filed 
an  affidavit  staging  his  appointment  hy  the  Court  of  Chan- 
cery, and  stating  that  to  tne  best  of  his  belief  the  debt  was 
still  due  to  the  estate  of  the  intestate.  One  of  the  other 
creditors,  and  also  the  bankrupt,  objected  to  the  proof,  on 
the  ground  that  the  greatest  part  of  the  debt  had  been  jmid 
off,  and  also  that  Hare  was  not  the  proper  person  to  repre- 
sent the  creditor's  estate.  The  Registrar  was  of  opinion  that 
Hare  was  not  the  proper  person  legally  entitled  to  prove  or 
220]  to  *vote  on  the  appointment  of  a  trustee  or  omerwise, 
and  that  the  proof  was  of  such  a  nature  as  to  demand  inves- 
tigation by  the  trustee  when  appointed ;  and  he  accordingly 
refused  to  allow  Hare  to  vote,  and  ordered  that  the  proof 
should  be  adjourned  until  after  the  appointment  oi  the 
trustee. 

Prom  this  decision  Hare  appealed. 

Two  trustees  and  a  committee  of  inspection  were  appointed 
by  the  other  creditors  present,  but  the  certificate  of  ap- 
pointment was  suspended  to  i)ermit  of  the  prosecution  of 
the  appeal. 

Mr.  l)e  Gex,  Q.C.,  and  Mr.  J^.  Turnery  for  the  appellant: 
If  the  Registrar  doubted  the  validity  of  the  claim,  or  thought 
that  it  required  more  investigation  before  he  admitted.it,  he 
ought  to  nave  admitted  it  as  a  claim,  and  allowed  Hare  to 
vote  for  the  trustee,  and  adjourned  the  proof  to  a  subsequent 
time  :  JSx  parte  Simpson  (').  The  objection  made  by  the 
Registrar  to  the  right  of  Hare  to  represent  the  estate  of  the 
creditor  is  unfounded.     The  67th  and  68th  rules   of  the 

(')  1  Atk.,  68. 
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Bankruptcy  Rules,  1870,  and  the  form  of  affidavit  to  which 
they  reier,  only  apply  to  the  ordinary  case  where  the  cred- 
itor is  alive  and  able  to  swear  to  the  debt.  Where  an  estate 
is  being  administered  in  chancery,  the  court  constantly  takes 
the  matter  out  of  the  hands  of  the  legal  personal  representa- 
tive,  and  not  only  appoints  a  person  to  prove,  but  settles 
the  amount  of  the  debt  for  which  he  is  to  prove.  And  it 
makes  no  difference  whether  such  person  is  the  receiver  of 
the  estate  or  some  other  person  specially  appointed  for  the 

?urpose.  Instances  of  this  being  done  are  Dornford  v. 
Romford  (*) ;  BicJc  v.  Motley  C) ;  Ex  parte  Oxtdby  (") ;  and 
under  the  present  act,  ArTUSirong  v.  Armstrong  (^)\  Ex 
parte  Westcott  (*).  , 

Mr.  Hoxburgy  Q.C,<i  and  Mr.  J.  E.  Palmer ^  for  the  trus- 
tee :  The  31st  section  of  the  Bankruptcy  Act,  1869,  says 
that  the  debts  are  to  be  proved  in  the  prescribed  manner, 
and  there  is  no  manner  prescribed  except  that  pointed  out 
by  the  67th  and  68th  rules,  and  under  them  the  creditor  or 
his  agent  must  pledge  his  *oath  to  the  existence  of  the  [221 
debt.  In  the  present  case  the  creditor  being  dead,  his  legal 
personal  representative  is  the  creditor,  and  she  or  her  agent 
IS  the  only  person  authorized  to  prove  the  debt.  The  per- 
son appointed  by  the  Court  of  Chancery  is  not  the  agent 
of  the  administratrix,  and  knows  nothing  whatever  about 
the  debt. 

[Sir  W.  M.  James,  I1.J.:  There  are  no  negative  words 
in  the  67th  and  68th  rules.  There  are  a  multitude  of  cases 
to  which  those  rules  cannot  apply.  Whenever  the  Court 
of  Chancerv  takes  the  administration  of  the  creditor's  es- 
tate out  of  nis  hands,  it  apppoints  a  person  to  prove.  In  the 
same  way  the  committee  of  a  lunatic  and  a  guardian  ad 
litem  of  a  person  of  unsound  mind  have  power  to  prove.] 

In  the  two  cases  cited  under  the  present  act  the  receiver  of 
the  estate  appointed  by  the  court  was  directed  to  prove  the 
debt,  which  at  all  events  would  be  more  consistent  with  the 
pra.ctice  of  the  court  in  analogous  cases ;  but  in  neither  of 
those  instances  was  the  point  argued,  and  we  contend  that 
such  appointment  was  not  justified  by  the  act.  The  present 
was  a  case  which  justified  the  Registrar  in  dealing  strictly 
with  the  proof,  for  the  bankrupt  asserts  that  the  greatest 
part  of  the  debt  has  been  paid  off;  and  if  the  debt^  as 
claimed,  were  admitted,  it  is  so  large  that  it  would  give 
Hare  the  complete  command  of  the  meeting. 

(})  12  Ves.,  127.  (*)  Law  Rep.,  12  Eq.,  614. 

(■»)  2  My.  &  K,  312.  (»)  Ibid.,  9  Ch.,  626. 

(*)  De  G.,  458. 

12  Eng.  Rep.  90 
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Mr.  E,  C.  WiUis,  for  the  bankrupt,  followed  the  same  line 
of  argument. 

SiE  W.  M.  James,  L.J.:  With  regard  to  the  ground  on 
which  the  Registrar  proceeded  when  he  refused  to  admit  the 

Sroof,  it  is  necessary  for  us  to  express  our  opinion.  The 
registrar  thought  that  the  person  appointed  by  the  Court 
of  Chancery  was  not  the  light  person  to  prove  for  the  debt 
or  to  vote  on  the  appointment  of  a  trustee,  and  that  nobody 
but  the  administratrix  was  entitle  to  prove.  It  appears  to 
me  that  the  Registrar  did  not  give  sufficient  weignt  to  the 
established  practice  of  the  Court  of  Chancery.  In  this  case, 
222]  the  ^administratrix,  who  was  the  legal  creditor,  has 
been  deprived  of  her  powers.  The  estate  is  the  real  cred- 
itor, and  the  Court  of  Chancery,  which,  for  some  reason,  has 
undertaken  the  administration  of  the  estate,  has  thought  fit 
to  appoint  a  person  who  is,  in  effect,  the  receiver  of  the 
court  in  respect  of  tliis  particular  thing.  He  is  in  the  same 
position  as  if  he  had  been  appointed  a  receiver  of  an  estate, 
or  the  guardian  ad  litem  of  a  person  of  unsound  mind,  or 
the  committee  of  a  lunatic.  I  am  therefore  of  opinion  that 
the  Registrar  was  not  right  in  treating  this  as  an  insupera- 
ble objection  to  the  status  of  the  person  who  sought  to  prove. 
The  Registrar  did  not  think  it  necessary  to  make  the  ap- 
pointment of  a  trustee  stand  over  for  investigation  of  the 
debt,  though  he  probably  would  have  done  so  if  he  had  felt 
no  difficulty  as  to  the  person  proving.  I  think  it  vnll  be 
better  that  it  should  stand  over,  and  the  matter  must  there- 
fore go  back  to  the  Registrar  to  inquire  as  to  the  amount  of 
the  debt,  and  the  proceedings  will  be  suspended  till  the  in- 
quiry has  been  made.  In  this  particular  case  there  is  so 
much  prima  facie  doubt  that  the  simple  ordinary  affidavit 
is  not  sufficient. 
Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors:  Mr.  W.  F.  Stokes;  Mr.  Parke;  Mr.  J.  B. 
Pittman. 


[Law  Reports,  10  Chancery  Appeals,  222.] 
L.JJ.,  Feb.  26,  1876. 

*  Ex  parte  Wab.b,^^.    In  re  Joyce, 

Liquidaiion  by  Arrangement — Receiver — Taking  Ponetsion  of  DebU>r*»  Btuineu — 
Undertaking  as  to  Damages — Bankruptcy  Rulee^  1870,  r.  260. 

A  petition  for  liquidation  having  been  presented,  a  receiver  was  ap{)ointed  and 
ordereil  to  take  posecssiou  of  the  fixtures  and  atock-in- trade  at  the  debtor's  brewery ; 
and  an  injunction  was  granted  restraining  a  mortgagee,  who  was  in  possession  of  the 
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brewery  under  a  bill  of  sale,  firom  intermeddling  with  the  chattels  in  the  brewery. 
AV^hen  the  .injunction  was  granted  the  receiver  and  the  debtor  g^ve  undertakings  to 
be  answerable  for  damages.     The  mortgagee  afterwards  established  his  title  to  the 


brewery  and  the  chattels  in  it,  and  then  applied  for  an  inquiry  as  to  damages  sus- 
tained by  the  occupation  of  the  receiver  : 

Hddf  that  the  receiver  must  be  treated  as  the  agent  of  the  creditors,  and  *not  [998 
of  the  mortgagee,  and  could  not  charge  the  mortgagee  with  the  expense  of  carrying 
on  the  business ;  and  that  he  was  liable,  under  his  undertaking,  for  damage  for  de- 
terioration of  the  property,  and  for  rent  for  use  and  occupation  of  the  fixtures  and 
stock-in-trade ;  and  an  inquiry  was  directed  accordingly. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Spring  Rice,  sitting  as  Chief  Judge  in  Bankruptcy. 

By  an  indenture  dated  the  28th  of  August,  1872,  James 
Smith  Joyce  mortgaged  a  leasehold  brewery  at  Brixton, 
called  the  Brixton  Brewery,  and  all  the  fixtures,  fittings, 
machinery,  utensils,  carts,  norses,  articles,  and  effects  which 
were  or  should  be  at  any  time  during  the  continuance  of  the 
security  in  the  brewery,  or  used  in  the  business,  to  Joseph 
Loxdale  Warren  for  £1,000.  The  mortgage  contained  a 
power  of  sale  in  the  usual  form.  This  indenture  was  not 
registered  under  the  Bills  of  Sale  Act. 

On  the  19th  of  February,  1874,  Warren  took  possession 
of  the  brewery  and  the  other  property  comprised  in  the 
security. 

On  the  20th  of  February  the  debtor  filed  his  petition  for 
liquidation,  and  on  the  same  day  T.  M.  Purday  was  ap- 
poifited  receiver  and  manager  of  the  debtor's  property  and 
business.  On  the  21st  an  order  was  made,  under  rule  260 
of  the  Bankruptcy  Rules,  1870,  on  the  application  of  the 
receiver,  restraining  Warren  from  seizing,  removing,  or  inter- 
meddling with  any  of  the  debtor's  assets  then  in  or  on  the 
debtor's  premises  at  Brixton.  On  the  occasion  of  this  order 
being  made,  the  receiver,  and  also  the  debtor,  gave  an  un- 
dertaking to  abide  by  any  order  the  court  might  think  fit  to 
make  as  to  damages  in  case  the  court  should  be  of  opinion 
that  the  said  J.  L.  Warren  should  have  sustained  any  dam- 
ages which  the  receiver  or  the  debtor  ought  to  pay. 

A  motion  was  afterwards  served  on  Warren  to  continue  the 
injunction,  which  motion  was  adjourned  for  various  reasons 
from  time  to  time,  the  last  adjournment  being  made  on  the 
23d  of  May,  and  on  each  adjournment  the  receiver  and  the 
debtor  renewed  their  undertaking  to  abide  by  any  order  as 
to  damages. 

The  receiver,  on  his  appointment,  entered  into  possession 
of  the  brewery  plant  and  other  chattels  used  in  the  business, 
and  carried  on  the  business  there  until  the  25th  of  April, 
when  he  discontinued  the  business  and  closed  the  house, 
finding,  as  ho  alleged,  that  the  ^business  was  being  [224 
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carried  on  at  a  loss.  This  was  done  without  any  communi- 
cation with  Warren. 

On  the  21st  of  May,  1874,  resolutions  were  passed  for  a 
liquidation  by  arrangement,  and  the  receiver,  T.  M.  Purday, 
was  appointed  trustee. 

On  tne  4th  of  July  an  order  was  made  by  the  court  de- 
claring that  the  goods,  chattels,  and  fixtures  in  the  brewery 
were  the  property  of  Warren,  and  not  of  the  trustee,  and 
ordering  that  possession  of  the  brewery  and  the  goods,  chat- 
tels, and  fixtures  which  at  the  time  of  the  filing  of  the 
petition  were  on  the  premises  should  be  delived  to  Warren, 
and  that  Warren  should  have  his  costs  of  the  application. 
This  order  was  aflirmed  by  the  Court  of  Appeal  on  the  24th 
of  July,  and  possession  was  delivered  to  Warren  on  the  8th 
of  August.  The  taxed  costs  due  to  Warren  amounted  to 
£64  Os.  5d. 

In  the  month  of  February,  before  the  brewery  was  closed, 
a  Mr.  Allen  offered  to  purcnase  the  lease,  with  the  fitxtures 
and  stjck-in-trade,  for  £1,000,  and  this  oflEer  was  continued 
so  long  as  the  brewery  was  kept  open ;  but  bv  reason  of  the 
receiver  being  in  possession,  Warren  was  unable  to  conclude 
the  sale.  After  tne  brewery  had  been  closed,  Mr.  Allen  re- 
fused to  give  more  than  £500,  in  consequence  of  the  deterio- 
ration of  the  plant  and  stock-in-trade. 

Warren  complained  that,  besides  the  deterioration  of  the 

{)lant  and  stocK-in-trade,  several  of  the  chattels  had  been 
ost  or  made  away  with  during  the  possession  of  the  re- 
ceiver ;  and  also  that  only  380  casks  out  of  1,200  which  were 
assigned  to  him  by  the  mortgagee  had  been  delivered  up  to 
him.  It  appeared,  however,  that  a  large  number  of  the 
casks  were,  on  the  19th  of  February,  when  vVarren  took  pos- 
session, in  the  hands  of  customers,  and  they  were  claimed 
by  the  trustee  as  not  having  been  in  Warren's  actual  posses- 
sion at  the  date  of  the  liquidation. 

In  December,  1874,  Warren  applied  to  the  court  for  an 
order  that  the  receiver  and  trustee  and  the  debtor  might  pay 
to  him,  in  accordance  with  their  undertakings,  the  damages 
sustained  by  him  by  reason  of  the  order  for  an  injunction, 
and  for  an  inquiry  as  to  the  amount  of  such  damages.  In 
opposition  to  this  application,  Purday,  as  receiver  and  trus- 
225]  tee,  carried  in  an  account  for  ^articles  purchased  and 
other  expenses  in  carrving  on  the  business  while  he  was  in 

S)ssession,  showing  a  balance  against  Warren  of  £197.  The 
egistrar  disallowed  many  of  the  items  in  this  account,  but 
declared  that  Warren  was  liable  to  the  amount  of  £75  46'., 
and  he  accordingly  made  no  order  on  Warren's  application, 
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except  to  declare  that,  after  giving  credit  to  Warren  for 
£64  0^.  5e?.,  the  amount  of  his  taxed  costs,  there  still  re- 
mained due  from  him  to  the  receiver  and  trustee  the  sum  of 
£11  3s.  Id.    From  this  order  Warren  appealed. 

When  the  appeal  first  came  on  it  was  ordered  to  stand 
over  at  the  suggestion  of  the  court,  in  order  to  serve  the 
debtor  with  a  notice  of  the  appeal,  which  was  accord- 
inrfy  done. 

Mr.  De  Oex\,  Q.C.,  and  Mr.  T.  L.  Wilkinson^  tcfr  the  ap- 
pellant :  The  Registrar  has  treated.the  receiver  as  if  he  was 
the  officer  of  the  court  and  the  agent  of  both  the  creditors 
and  the  mortgagee ;  whereas  he  is  only  the  agent  of  the  cred- 
itors, and  is  acting  hostileljr  to  the  mortgagee.  On  obtain- 
ing an  injunction  and  turumg  the  mortgagee  out  of  posses- 
sion, he  must  give  an  unqualified  undertaking  as  to  dam- 
ages :  JSx  parte  Anderson  {') ;  and  the  mortgagee  is  entitled 
to  be  recompensed  not  onlv  for  the  deterioration  of  the  chat- 
tels, but  the  loss  of  profits  while  out  of  occupation:  De 
MaMos  V.  Otbson  (").  Several  of  the  chattels  included  in  the 
bill  of  sale  are  missing,  among  others  a  large  number  of 
casks,  and  all  of  them  are  deteriorated  by  the  stoppage  of 
the  business.  We  are  also  entitled  to  be  indemnified  against 
the  ^ound  rent  and  taxes  of  the  house  while  the  receiver 
was  in  possession ;  and  also  for  the  loss  of  the  opportunity 
of  selling  the  brewery  and  business  for  £1,000. 

Sir  Gc.  Mellish,  L.  J. :  That  is  not  such  damage  as  a  jury 
would  be  allowed  to  take  into  consideration  in  a  trial  at 
law.  Besides,  you  might  have  applied  to  the  court  for  per- 
mission to  sell  to  the  proposed  purchaser  notwithstanding 
the  injunction. 

Mr.  Moxburgh^  Q.C.,  for  the  trustee:  All  that  the  re- 
ceiver did  was  done  under  the  authority  of  the  *court.  [226 
He  is,  therefore,  the  agent  of  all  parties,  and  the  undertak- 
ing for  damages  must  be  taken  to  extend  only  to  damage  to 
the  property  arising  from  anj  act  of  his.  With  respect  to 
the  particulars  of  damage  claimed  by  the  appellant,  some  of 
them  are  quite  indefensible.  No  rent  or  taxes  are  charge- 
able to  the  receiver,  for  he  was  only  in  possession  of  the  fix- 
tures and  chattels.  The  injunction  did  not  extend  to  the 
house,  which  still  remained  in  the  mortgagee's  possession. 
Then,  the  difference  in  the  number  of  the  casks  arises  from 
the  fact  that  a  large  number  of  them  were  in  the  hands  of 
customers  at  the  time  of  the  filing  of  the  petition,  and  the 
mortgagee  never  had  possession  of  them,  but  they  passed  to 
the  trustee  in  the  liquidation. 

(»)  Law  Rep.,  6  Ch.,  473.  O  1  J.  A  H.,  79. 
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Mr.  Cabell^  for  the  debtor,  asked  to  be  discharged  from  his 
liability  under  the  undertaking,  and  to  have  the  costs  of  his 
appearance,  which  had  been  required  by  the  court.  One  of 
the  renewed  undertakings  had  been  given  by  the  debtor  on 
the  23d  of  May,  1874,  after  the  appointment  of  the  trustee, 
so  that  his  liability  under  it  would  not  be  covered  by  hiS 
discharge  in  the  liquidation. 

Sir  G.  Mellish,  L.J.:  All  liability  under  any  of  the 
undertakings  given  before  the  apj)ointment  of  the  trustee 
would  be  provable  in  the  liquidation.  After  his  appoint- 
ment, no  undertaking  ought  to  have  been  taken  from  the 
debtor. 

Sir  W.  M.  James,  L.  J.:  I  think  it  must  be  referred  back 
to  the  Registrar  to  ascertain  the  damage  which  has  been  sus- 
tained by  the  mortgagee  by  reason  of  the  occupation  of  the 
receiver.  The  Registrar  was  not  justified  in  taking  the  ac- 
count of  the  receiver  in  the  manner  in  which  he  did  take  it, 
treating  him  as  the  receiver  on  behalf  of  the  mortgagee  as 
well  as  of  the  mortgagor.  He  was  in  no  sense  the  agent  of 
the  mortgagee,  but  he  took  possession  of  the  mortgagee's 
property  adversely  to  him,  and  carried  on  the  business  with 
it.  With  respect  to  the  substance  of  the  case,  the  mortgagee 
has  a  right  to  damages  with  respect  to  the  chattels  which  he 
took  under  his  mor&age  securitv ;  but  that  only  applies  to 
those  which  he  could  take  actual  possession  of ;  a  very  large 
227]  item,  namely,  a  large  *number  of  casks  which  aid  not 
pass  to  him  because  they  were  outstanding  in  the  possession 
of  the  customers,  will  have  to  be  excluded.  Therefore  the 
inquiry  will  be  as  to  the  damage  sustained  by  deterioration 
by  reason  of  the  interference  of  the  receiver  with  the  chattels 
of  which  the  mortgagee  had  taken  possession ;  and  a  fair 
rent  must  be  fixed  for  the  receiver's  use  and  occupation  of 
the  chattels  which  were  taken  from  the  mortgagee  without 
his  consent,  but  there  will  be  no  rent  for  the  house,  nor 
any  allowance  for  the  ground  rent  or  taxes,  as  the  mort- 
gagee was  not  restrained  by  the  injunction  from  the  use  of 
the  house. 

With  respect  to  the  debtor,  there  will  be  no  order  against 
him ;  but  no  costs  will  be  allowed  him. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors:  Mr.  Boydell;  Messrs.  Harper^  Broad  &  Bait- 
cock. 

One   who  wrongfully   converts  the  to  be  allowed  for  an  increase  of  the 

corn  of  another  into  whisky  is  liable  property  in  consequence  of  his  wronK- 

for  the  value  of  the  com  as  thus  in-  ful  acts  :    Siltbury  v.  McCooUy  3  N.  Y., 

creased.    A  wrongdoer  is  not  entitled  379 ;  Richards  v.  Sanders,  19  Barbi, 
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482-4 ;  Riee  v.  HoUmbeck,  19  Barb., 
664 ;  Hyde  v.  Gooksan,  21  Barb.,  92 ; 
Starr  v.  Winegar,  3  Hun,  491,  6  N.  Y., 
Supreme  Ct.  R.,  83 ;  Baker  v.  Wheeler, 
8  Wend.,  505 ;  WUson  v.  Nasium,  4 
Bosw.,  167;  Walth&r  v.  Wetm<yre,  1 
E.  D.  Smith,  9  ;  Crane  v.  Gamp,  22 
New  Jersey  Eq.,  614;  EUU  v.  WUe, 
33  Ind.,  127,  5  Am.  Rep.,  189  ;  8tea/ms 
V.  Bat/Tnond,  26  Wise,  74  ;  BraJceley 
V.  TuUle,  3  West  Va.  Rep.,  86 ;  3  Par- 
sons Cont.  (6th  ed.),  199;  Hea/rd  v. 
James,  49  Mississippi,  236. 

See  Johmon  v.  Bailout  25  Michigan, 
460;  WetJierbee^,  G^^wi,  22  Michigan, 
811. 

As  to  right  in  equity  to  pursue  pro- 
ceeds of  property,  SQp  6eUy  v.  GamjAell, 
2  Rob.,  664;  Maddo^  v.  Lundy,  59 
N.  Y.,  320;  U.  8.  v.  Walerbrmigh,  Da- 
Ties's  Rep.,  154, 160,  S.  C,  2  Ware,  158. 

The  property  in  the  article  remains 
in  the  original  owner,  and  he  may  re- 
take it  from  an  innocent  purchaser 
from  the  wrongdoer  without  regard  to 
the  increased  value  bestowed  by  him 
npon  the  article  :  SUtimry  v.  McGoon, 
•  3  N.  Y.,  379  ;  Bocku>eU  v.  Sanders,  19 
Barb.,  482-484, 2  Greenleafs  Ev.,  §  276. 


In  some  states  it  is  held  the  owner 
can  only  recover  the  original  and  not 
the  increased  value.  Si  Wisconsin, 
Single  v.  Schneider,  30  Wise,  570;  in 
New  Hampshire,  Foote  v.  Merrill,  54 
New  Hampshire,  490,  reviewing  many 
authorities ;  in  Massachusetts,  Bank  v. 
Leavitt,  17  Pick.,  3. 

Where  the  vidue  be  increased  in 
good  faith  the  owner  can  only  recover 
the  original  value  ;  as  when  coals  of  an- 
other are  accidentally,  and  in  good 
faith,  mined :  MUon  v.  Woods,  L.  R., 
4  Eq.,  432. 

If  a  chattel  be  converted  by  an  inno- 
cent purchaser  or  holder  into  a  tiling 
of  a  different  species,  as  where  wheat 
is  made  into  bread,  olives  into  oil,  or 
grapes  into  wine,  the  original  owner 
cannot  reclaim  it,  and  can  only  re- 
cover the  original  value  irrespective 
of  increased  value  :  SiMmryy.  McGoon, 
3  N.  Y,,  379;  Hyde  v.  Gooks<m,  21 
Barb.,  92;  Wetherbee  v.  Oreen,  22 
Mich.,  311,  3  Parsons  on  Cont.  (6th 
ed.),  199. 

See  Rockwell  v.  Sanders,  19  Barb., 
474. 


[Law  Reports,  10  Chancery  Appeals,  250.] 
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*Marshall  V.  Shrewsbury. 

[1873    M.     11.] 


[250 


Mortgage — Dismissal  of  Bill  for  Redemption — Equitahle  Mortgage  by  dUposit  of  Deeds 
— Foreclosure — Consolidation  of  Mortgages. 

The  rule  that  the  dismissal  of  the  bill  in  a  redemption  suit  operates  as  a  foreclos- 
ure of  the  mortgage  does  not  apply  to  an  equitable  mortgage  by  deposit  of  title-deeds. 

A  mortgagor  filed  a  bill  for  the  redemption  of  a  legal  mortage.  The  mortgagee, 
by  his  answer,  alleged  that  he  had  advanced  another  sum  of  money  on  the  deposit 
of  the  title-deeds  of  another  estate,  and  he  claimed  to  hold  both  estates  till  ooth 
debts  were  paid.  The  plaintiff  amended  his  bill  by  statin?  the  allegations  made  by 
the  defendant,  but  before  the  bill  came  to  a  hearing  be  obtained  an  order,  ex  parte, 
dismissing  the  bill  with  costs.  The  mortgagee  afterwards  contracted  to  sell  both 
the  estates,  and  then  filed  a  bill  for  the  administration  of  the  estate  of  the  mortgagor, 
who  was  dead,  praying  for  permission  to  carry  out  the  sale,  and  for  pa3rment  of  his 
whole  debt  out  of  the  mortgagor's  estate : 

Held  (affirming  the  decision  of  Hall,  V.C.),  that  the  equitable  mortgage  was  not 
foreclosed,  and  that  the  plaintiff  was  entitled  to  the  relief  prayed  for. 

This    was   an  appeal   from    a  decision  of    Vice-Chan- 
cellor  Hall. 
In  the  years  1843  and  1844  the  plaintiff,  William  Marshall, 
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and  George  Stevens,  jointl  v  advanced  various  sums  amount- 
ing to  £240  to  Thomas  Gillett  on  the  security  of  three  con- 
ditional surrenders  of  certain  copyhold  lands  at  Bumt- 
fen,  in  the  Isle  of  Ely,  containing  13a.  2r.  18p.  George 
Stevens  died  in  October,  1854 ;  and,  on  the  11th  of  April, 
1855,  the  plaintiff  was  admitted  tenant  of  the  land  under 
these  conmtional  surrenders. 

251  *The  plaintiflE  also  advanced  various  other  sums  of 
money  to  T.  Gillett,  amounting,  as  he  alleged,  to  £707,  on 
the  security  of  the  deposit  of  the  deeds  and  documents  re- 
lating to  a  copyhold  house  at  Littleport,  called  the  Porched 
House,  which  the  plaintiff  had  in  his  possession  as  Gillett' s 
solicitor,  Gillett  promising  to  execute  a  legal  mortgage  when 
required ;  but  no  legal  mortgage  was  ever  executed  of  this 
property. 

Gillett  died  on  the  28th  of  September,  1851,  having  by  his 
will  given  all  his  real  and  personal  estate  to  W.  Shrewsbury, 
upon  trust  to  sell  and  convert  the  same  into  money,  ana 
after  paying  his  debts,  funeral  and  testamentary  expenses, 
to  hold  the  residue  of  the  proceeds  upon  the  trusts  therein 
mentioned. 

On  the  death  of  Gillett,  Marshall  entered  into  posses- 
sion as  mortgagee  of  the  copyhold  lands,  and  also  of  the 
Porched  House,  but  gave  them  up  again  to  W.  Shrewsbury 
in  1858. 

In  July,  1870,  W.  Shrewsbury  filed  a  bill  against  Mar- 
shall for  the  redemption  of  the  copyhold  lands  at  Burnt- 
fen.  Marshall  put  in  his  answer,  setting  up  the  subsequent 
advances  which  he  had  made  on  the  security  of  the  deposit 
of  deeds,  and  claiming  to  be  ^aid  the  whole  debt  of  £947 
advanced  on  the  two  estates,  with  a  large  sum  for  interest. 

W.  Shrewsbury  amended  his  bill,  introducing  a  statement 
that  "the defendant  alleges  that  he  advanced  and  paid  to  or 
for  the  use  of  the  said  T.  Gillett  several  sums  of  money 
amounting  to  £707 ;  and  that  previously  to  such  advances, 
it  was  agreed  between  him  and  the  said  T.  Gillett  that  such 
advances,  with  interest  at  £5  per  cent.,  should  be  secured 
by  the  retainer  by  the  defendant  of  all  papers  and  docu- 
ments of  the  said  T.  Gillett  then  in  the  defendant's  posses- 
sion relating  to  certain  portions  of  the  said  T.  Gillett' s 
property  at  Littleport  aforesaid."  The  bill,  as  amended, 
prayed  for  an  account  of  what  was  due  to  the  defendant  for 
|)rincipal  and  interest  under  *'his  said  security  or  securi- 
ties," and  for  redemption  in  the  usual  form.  Both  parties 
went  into  evidence,  and  replication  was  filed,  and  the  cause 
was  set  down  for  a  hearing ;  but  the  plaintiff,  being  advised 
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that  the  property  charged  would  not  cover  J;he  principal  and 
interest,  obtained  an  order,  exparte^  on  the  30tn  of  October, 
1871,  under  which  his  bill  was  dismissed  with  costs. 

*W.  Shrewsbury  died  in  December,  1871,  having  by  [252 
his  will  devised  all  his  trust  estates  to  his  daughter,  Mary 
Flanders,  the  wife  of  J.  M.  Flanders,  who  were  defendants 
to  the  present  suit. 

On  the  29th  of  Februaiy,  1872,  the  plaintiff  Marshall 
agreed  to  sell  the  Burntfen  lands  and  the  rorched  House  to 
J.  M.  Flanders  for  £1,050.  The  contract  recited  the  order 
of  the  30th  of  October,  1871,  and  recited  that  the  said  order 
had  the  effect  of  a  decree  for  foreclosure  upon  the  merits ; 
but,  on  the  18th  of  January,  1873,  before  the  sale  was  com- 
pleted, Marshall  filed  the  present  bill  against  J.  M.  Flan- 
ders and  his  wife,  and  the  executors  of  W.  Shrewsbury, 
claiming  tbe  sum  of  £947  and  interest  as  a  debt  against  the 
estate  of  Thomas  Gillett,  and  praying  that  he  might  be  at 
liberty  to  complete  the  sale  of  the  property  comprised  in  his 
mortgage  securities,  and  that  the  rest  of  the  testator's  real 
estate  (the  personal  estate  being  insufficient)  might  be  sold 
for  payment  of  the  plaintiff  and  the  other  creditors  of  the 
testator. 

The  defendants  put  in  their  answer  to  the  bill,  in  which 
they  submitted  that  the  dismissal  of  the  bill  in  Shrewsbury 
v.  Marshall  by  the  plaintiff  Shrewsbury  operated  as  a  de- 
cree for  foreclosure  of  the  said  mortgaged  premises ;  and 
that  Marshall,  by  his  contract  for  the  sale  of  the  property, 
had  debarred  himself  from  now  recovering  the  alleged  debt ; 
thev  also  relied  upon  the  plaintiff's  delay  in  tiling  the  bill. 

The  Vice-Chancellor  made  a  decree  directing  an  account 
of  what  was  due  to  the  plaintiff  in  respect  of  his  advances, 
except  the  sum  of  £240 ;  and,  after  directing  the  usual  in- 
quiries as  to  the  real  estate  of  the  testator,  directed  that  the 
real  estate  should  be  sold  and  the  proceeds  paid  into  court  to 
the  credit  of  the  cause. 

From  this  decree  the  defendants  appealed. 

Mr.  Dickinsoriy  Q.C.,  and  Mr.  Oraham  Hastings^  for  the 
appellants :  By  Cons.  Ord.  xxiir.  rule  13,  the  dismissal  of 
the  bill  in  the  previous  suit  had  the  same  effect  as  a  dismissal 
at  the  hearing.  It  therefore  amounted  to  a  decree  for  fore- 
closure, and  the  debt  is  merged  as  to  both  estates :  ChoVm- 
leyY,  Countess  of  Oxford  (*) ;  ^Inman  v.  Wearing  {*) ;  [253 
and  Ihe  plaintiff  has  admitted  this  by  his  contract  to  sell 
the  estates.  When  a  mortgagee  puts  the  estate  out  of  his 
power,  so  that  he  cannot  Restore  it  to  the  mortgagor,  the  re- 

(»)  2  Atk.,  267.  O  8  De  G.  A  Sm.,  729. 

12  Eng.  Rep.  91 
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lation  of  mortgagor  and  mortgagee  is  finally  closed.  The 
foreclosure  canirot,  therefore,  now  be  opened:  Walker  v. 
Jones  C) ;  Hansard  v.  Hardy  (') ;  Lockliart  v.  Hardy  (•) ; 
Palmer  v.  Hendrie  (*).  There  is  no  distinction  in  principle 
between  the  dismissal  of  the  bill  for  redemption  in  the  case 
of  a  legal  and  of  an  equitable  mortgage.  In  both  cases  the 
plaintiff,  by  tiling  his  bill,  admits  the  existence  of  the  debt 
and  the  charge  on  the  estate,  and  by  dismissing  his  bill  he 
admits  his  inability  to  redeem  the  estate.  It  is  true  that  the 
form  of  a  decree  for  foreclosure  in  the  case  of  an  equitable 
mortgage  is  different  from  that  in  the  case  of  a  legal  mort- 
gage, because  it  is  necessary  for  the  equitable  mortgagee  to 
get  a  conveyance  of  the  legal  estate ;  but  the  distinction  is 
only  formal,  and  the  effect  is  the  same  in  both  cases,  namely, 
foreclosure  of  the  estate  and  merger  of  the  debt :  Parker  v. 
Housefield  (*) ;  James  v.  James  (•).  In  thfe  present  case 
there  is  the  additional  circumstance  that  the  *  mortgagee 
claimed  to  consolidate  the  two  debts,  and  they  were  treated 
by  both  parties  as  one  debt.  It  is  contrary  to  all  principle 
tnat  the  mortgagee  should  now  claim  to  separate  tbe  debts 
again,  and  to  say  that  the  dismissal  of  the  bill  should  operate 
as  a  foreclosure  as  to  one  security  and  not  as  to  the  other. 

Mr.  Lindley^  Q.C.,  and  Mr.  Uookson^  for  the  plaintiff, 
were  not  called  on. 

Sir  AV.  M.  James,  L.J.:  I  have  really  not  been  able  to 
bring  my  mind  to  entertain  any  doubt  of  the  correctness  of 
the  decree  of  the  Vice-Chancellor.  There  is  no  doubt  that 
it  is  an  established  rule  of  the  court  that  if  a  mortgagor  files 
his  bill  for  the  redemption  of  a  legal  mortgage,  and  it 
is  dismissed  for  any  reason  except  for  want  of  prosecution, 
254]  *the  dismissal  operates  as  a  decree  for  foreclosure 
against  him.  That  rule  is  recognized  by  both  text-books 
and  authorities.  The  mortgagor,  by  filing  the  bill,  admits 
the  title  of  the  mortgagee,  and  admits  the  mortgage  debt, 
and  the  dismissal  of  the  bill  operates  as  a  decree  for  fore- 
.  closure,  because  he  cannot  afterwards  file  another  bill  for 
the  same  purpose;  he  is  not  allowed  thus  to  harass  the 
mortgagee. 

With  regard  to  an  equitable  mortgage,  I  have  never  met 
with  a  bill  by  an  equitable  mortgagor  for  redemption,  though 
such  a  bill  might  probably  be  filed.  But  how  could  the  dis- 
missal of  such  a  Dill  operate  as  a  decree  for  foreclosure  ? 

(»)  Law  Rep.,  1  P.  C,  60,  61.  (<)  2*7  Beav..  849. 

(«)  18  Ves.,  466.  (*)  2  My.  <fc  K.,  419. 

(»)  9  3eav„  849.  (•)•  Law  Rep.,  16  Eq.,  153. 
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The  only  thing  foreclosed  would  be  the  right  to  redeem  cer 
tain  pieces  of  parchment.  It  maybe  that  the  plaintiff  would 
be  barred  from  bringing  another  bill  to  redeem  those  pieces 
of  parchment,  but  that  is  all.  When  an  equitable  mortgagee 
files  a  bill  to  enforce  his  security,  he  does  not  get  a  simple 
decree  for  foreclosure,  but  he  gets  further  substantial  relief. 
He  is  entitled  to  have  a  declaration  that  his  deposit  operated 
as  a  mortgage,  and  that  in  default  of  payment  of  what  may 
be  found  due,  the  mortgagor  is  a  trustee  of  the  legal  estate 
for  him ;  and  then  the  decree  goes  on  to  order  the  mortga- 

for  to  convey  the  estate  to  him.  Now,  to  say  that  because 
ismissal  of  a  bill  for  redemption  operates  as  a  decree  for 
foreclosure  in  the  case  of  a  legal  mortgage,  therefore  the 
analogy  would  be  good  that  the  dismissal  of  a  bill  by  an 
equitable  mortgagor  has  the  same  effect,  is  to  say  that  the 
dismissal  of  the  bill  is  to  be  held  equivalent  to  a  declara- 
tion that  the  mortgagee  has  a  lien  for  the  amount  claimed, 
and  that  the  mortgagor  is  a  trustee  for  him,  and  is  bound 
to  convey  the  estate  to  him.  There  is  no  authority  for 
saying  that  a  mere  dismissal  is  an  equivalent  to  such 
a  comprehensive  decree.  In  the  present  case  the  mort- 
gagor files  a  bill  for  the  reaemption  of  a  legal  mortgage 
for  an  admitted  debt  of  £240.  The  defendant  puts. in  an 
answer  in  which  he  says,  ''  I  have  another  security  on  which 
I  have  advanced  another  sum  of  money."  If  he  could  prove 
that,  he  would  be  entitled  to  say  that  the  mortgagee  shall  not 
redeem  one  estate  without  redeeming  the  other.  The  mort- 
gagor does  not  file  a  bill  saying,  "I  admit  that  you  hold 
both  securities,  and  I  ask  to  redeem  both  together,"  but  only 
says,  "  The  defendant  has  one  estate,  and  he  claims  to  have 
another;  and  I  am  willing  *to  redeem  estate  A.,  and  [255 
also  estate  B.  if  he  proves  his  mortgage  upon  it."  Then  the 
plaintiff  changes  his  ground  and  dismisses  his*bitl.  In  my 
opinion,  that  dismiss^  could  not  prevent  him  from  setting 
up  the  defence  on  a  subsequent  occasion  that  there  was 
really  no  such  equitable  mortgage,  but  the  deeds  were  de- 

{)osited  for  another  purpose.  The  dismissal  of  the  bill  has 
eft  the  right  undetermined.  It  did  not  give  the  mortgagee 
the  relief  to  which  he  was  entitled  in  a  foreclosure  suit. 
Therefore  it  is  impossible  to  attribute  to  it  the  same  effect  as 
a  decree  for  foreclosure.  If  the  mortgagee  by  his  conduct 
had  mixed  up  two  mortgages,  it  may  be  mat  the  mortgagor 
would  have  a  right  to  say,  ''You  must  open  the  foreclosure 
altogether,  and  I  will  redeem  the  whole."  But  it  is  not  so 
here.  If  there  is  any  complication,  it  is  because  the  mort- 
gagor has  dismissed  his  own  bill.    There  is  no  authority  or 
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principle  in  favor  of  that  which  has  been  contended  before 
us.     The  appeal  must  be  dismissed  with  costs. 

Sir  Gt.  Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitor  for  the  api)ellants :  Mr.  T.  M.  Wilkin. 
Solicitor  for  the  plaintiff :  Mr.  T.  H.  Bartlett 


[Law  Reports,  10  Chancery  Appeals,  272.] 
L.JJ.,  March  13,  1875. 

272]    *-^^  ^^  Green  (a  Person  of  Unsound  Mind  not  so 

found). 
In  re  Murton's  Trusts. 

Tnisiee  Act — AppmntmefU  of  New  Trustee — TVuaUe  of  Unsound  Mind — Service 

Where  a  petition  is  presented  for  the  appointment  of  a  new  trustee  under  the 
Trustee  Act,  1850,  in  place  of  a  trustee  of  unsound  mind  not  so  found,  service  on  the 
trustee  of  uusound  mind  is  not  necessary. 

Under  an  indenture  of  set^Jement,  dated  the  9th  of  Feb- 
ruary, 1836,  certain  leasehold  estates  and  sums  of  stock  in 
the  public  funds  were  vested  in  three  trustees  upon  the 
trusts  therein  declared.  The  settlement  contained  a  power 
to  appoint  new  trustees  in  the  place  of  any  who  should  die 
or  become  unwilling  or  unable  to  act,  which  was  vested  in 
the  trustee  or  trustees  for  the  time  being,  or  in  the  executors 
or  administrators  of  any  surviving  trustee. 

Two  of  the  trustees  died,  and  the  surviving  trustee  became 
of  unsound  mind,  but  was  not  so  found  by  inquisition. 

Some  of  the  pei'sons  beneficially  entitled  under  the  will 
now  presented  a  petition  under  the  Trustee  Act,  1850,  and 
in  the  'matteV  of  the  person  of  unsound  mind,  praying  that 
three  new  trustees  might  be  appointed  in  the  place  of  the 
two  deceased  trustees  and  of  the  person  of  unsound  mind, 
and  that  an  order  might  be  made  vesting  the  property  in  the 
new  trustees.  The  other  cestuis  que  trust  were  served  with 
the  petition,  but  not  the  trustee  who  was  of  unsound  mind. 

Mr.  Morshead^  for  the  petitioners,  submitted  that  service 
on  the  trustee  of  unsound  mind  was  not  necessary.  He  re- 
ferrfed  to  In  re  East{^\  in  which  case,  however,  the  court 
was  only  asked  to  make  a  vesting  order,  a  new  trustee  hav- 
ing been  previously  appointed  by  the  continuing  trustees. 

Mr.  Bunting  appeared  for  the  respondents. 

i})  Law  Rep.,  8  Ch.,  735. 
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The  Lords  Justices  thought  it  was  Tinnecessary  to  serve 
the  person  of  unsound  mind,  and  made  the  order  asked  for. 

Solicitors:  Messrs.  Sole^  Turner  &  Knight;  Messrs.  New- 
hon  &  Co. 


[Law  Reports,  10  Chancery  Appeals,  2Y3.] 
L.JJ.,  March  22,  1876. 

*In  re  Mason  (a  Person  of  Unsound  Mind).    [273 

AppoinimetU  of  New  Trusteea — Imnatic  Ihviaee  of  a  Trustee. 

A  testator  devised  real  estate  to  trustees,  their  heirs  and  assigns,  upon  certain 
trusts.  The  surviving  trustee  devised  all  estates  vested  in  him  as  a  trustee  to  three 
persons,  one  of  whom,  after  proving  his  testator's  will,  became  of  unsound  mind.  A 
petition  was  presented  for  the  appointment  of  new  trustees,  and  for  the  appointment 
of  a  person  to  convey  on  behalf  of  the  devisees  of  the  surviving  trustee  : 

Ilddf  that  the  petition  was  properly  presented  in  lunacy  as  well  as  in  chancery. 

This  was  a  petition  presented  in  lunacy  and  chancery  for 
the  appointment  of  new  trustees  of  the  will  of  James  Blyth. 

The  testator  devised  certain  real  estate  to  Godfrey  and 
Lawson,  to  hold  the  same  to  them,  their  heirs  and  assigns, 
upon  trust  to  pay  one  moiety  of  the  rents  to,  or  permit  them 
to  be  received  by,  his  daughter,  Ellen  Blyth,  lot  life,  and 
during  coverture  to  her  separate  use  without  power  of  anti- 
cipation ;  and  after  her  death  he  directed  that  one  moiety  of 
the  estate  should  remain  upon  trust  for  her  child  or  children 
who  should  attain  twenty-one  or  marry,  in  equal  shares,  and 
his,  her,  or  their  heirs  and  assigns;  and  as  to  the  other 
moiety,  upon  similar  trusts  for  another  daughter  and  her 
children.  The  power  of  appointing  new  trustees  was  given 
to  the  surviving  or  continuing  trustee  or  trustees,  or  if  none, 
then  to  the  retiring  trustee  or  trustees,  or  if  none,  then  to 
the  executors  or  administrators  of  the  last  deceased  trustee. 
The  testator  bequeathed  his  personal  estate  to  the  same 
trustees  upon  trust  for  his  widow  for  life,  and  then  for  a 
third  daughter  and  her  children. 

Lawson,  the  surviving  trustee,  died  in  1871,  leaving  a  will 
by  which  he  devised  all  trust  estates  to  George  Mason  and 
two  other  persons,  and  appointed  them  his  executors.  This 
will  was  proved  by  all  three  executors. 

George  Mason  had  become  of  unsound  mind,  though  not 
found  so  by  inquisition,  and  the  two  other  devisees  refused 
to  act  in  the  trusts  of  Blyth' s  will.  In  these  circumstances 
this  petition  was  presented,  praying  for  the  appoilitment  of 
two  persons  as  new  trustees  of  Blyth' s  will  in  the  place  of 
Godfrey  and  Lawson ;  for  *the  appointment  of  a  per-  [274 


726  CHANCERY  APPEALS.  [L.  R. 

1876  Aynsley  v.  Glover.  L.JJ. 

son  to  convey  the  real  estate  for  all  the  estate  vested  in  Law- 
son's  devisees ;  and  for  a  vesting  order  as  to  the  personal 
estate  subject  to  the  trusts  of  the  will. 

Mr.  Bardswell^  for  the  petitioner. 

Mr.  Norths  for  Lawsoirs  devisees :  It  is  submitted  that 
this  petition  ought  to  be  in  chancery  only.  The  cases  ap- 
pear to  proceed  on  the  principle,  though  none  of  them  lay 
it  down  in  express  terms,  that  where  there  is  jurisdiction 
independently  of  the  fact  of  lunacy,  that  fact  does  not  make 
the  matter  a  lunacy  matter:  lie  ArrowsmitK s  Trusts {'); 
Herring  v.  Clark  (*).  The  case  of  In  re  Owen  {*)  is  quite 
consistent  with  that  principle,  for  it  was  a  case  where  there 
was  no  jurisdiction  apart  irom  lunacy.  Here  there  are  no 
duly  constituted  trustees,  and  the  Court  of  Chancery  would 
have  had  authority  under  the  Trustee  Act,  1850,  ss.  32,  34, 
to  make  the  order  asked  if  Mason  had  been  of  sound  mind. 
The  case  is,  therefore,  similar  to  He  ArrowsmitK  s  Trusts, 

Mr.  Bardswell^  in  reply :  It  is  submitted  that  the  order 
ought  to  be  in  lunacy  as  well  as  in  chancery  :  lie  Stewart  (*) ; 
Trustee  Act,  1850,  s.  3. 

Sir  W.  M.  James,  L.J.:  Looking  at  sect.  3,  I  think  the 
order  ought  to  be  in  lunacy  as  well  as  in  chancery. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors:  Mr.  T.  W,  Payne;  Messrs.  Oregory^  Mow- 
cliff es  &  Hawle. 

(»)  6  W.  R.,  642.  (»)  Law  Rep.,  4  Ch.,  782. 

O  Law  Rep.,  4  Ch.,  ICY.  (*)  8  W.  R.,  297. 


[Law  Reports,  10  Chancery  Appeals,  288.] 
L.JJ.,  Feb.  17,  22, 1875. 

283]  *Aynsley  V.  Glover(*). 

[1874    A.     81.] 

Ancient  Lights — Enjoyment  from  Time  immemorial-^ Eidargement  of  Windovnt — 
Injunction  or  Damages — Prescriplum.  Act  (2  A  3  Will.  4,  c.  71). 

In  a  suit  to  restrain  the  defendant  ii*om  bnilding  so  as  to  obstruct  the  plaintiff 'a 
ancient  lights,  it  was  proved  that  for  a  period  of  more  than  twenty  years,  extending 
to  within  a  very  short  time  before  the  bill  was  filed,  there  had  been'^unity  of  posses- 
sion of  the  properties  of  the  ])laintiff  and  the  defendant,  but  there  was  no  evidence  of 
there  ever  having  been  any  unity  of  title ;  and  it  was  proved  that  before  the  unity 
of  possession  commenced  the  access  of  light  to  the  windows  had  been  enjoyed  as  far 
back  as  living  memory  went : 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  plaintiff  had  es- 
tablished his  title  to  the  access  of  light,  by  proof  of  enjoyment  from  time  immemo- 
rial, independently  of  the  statute  2  <fe  3  Will.  4,  c.  71 ;  for  that  the  statute  does  not  take 
away  any  of  the  modes  of  claiming  easements  which  existed  before  its  passing : 

(')  Affirming  11  Eng.  R.,  521. 
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Heldy  also,  that  the  fact  that  some  of  the  windows  had  been  considerably  enlarged 
did  not  take  away  the  right  to  an  injnnction ;  and  that  the  plaintiff  ought  not  to  be 
put  upon  the  terms  of  restoring  the  windows  to  their  former  size. 

This  was  an  appeal  by  the  defendant  from  a  decree  of  the 
Master  of  the  Rolls  granting  a  perpetual  injunction  against 
interference  with  ancient  lignts  in  a  building  forming  part 
of  an  inn.  The  case  is  reported  on  an  application  lor  an 
interlocutory  injunction  (*). 

The  bill  was  tiled  to  prevent  building  on  a  vacant  piece  of 
the  ground  so  as  to  obstruct  the  li^ht  coming  to  any  of  the 
eight  windows,  which  the  plaintiff  alleged  to  be  ancient 
lights.  The  plaintiff  obtained  a  decree  as  to  four  of  them, 
with  costs  of  suit. 

As  to  these  four  windows,  it  was  deposed  to  by  an  old 
man,  above  eighty  years  old,  that  he  remembered  them  all 
his  life,  but  that  two  of  them  had  been  considerably  enlarged 
about  the  year  1846.  From  the  year  1849,  or  earlier,  till 
shortly  before  the  commencement  of  the  suit,  the  property 
on  which  the  windows  were,  and  the  vacant  piece  of  ground,, 
were  in  the  occupation  of  the  same  person ;  but  there  had 
not  been  any  unity  of  title. 

*Mr.  Roxburgh^  Q.C.,  and  Mr.  CracJcnall^  for  the  [284: 
defendant,  in  support  of  the  appeal:  The  plaintiff's  title 
must  depend  on  the  act  2  &  3  Will.  4,  c.  71,  s.  3,  and  is  de- 
feated by  the  unity  of  possession:  Onleyv.  OardineT{^)\ 
Battishill  \ .  Reed(^).  There  is  no  authority  showing  that 
a  right  to  light  can  be  claimed  otherwise  than  under  the 
statute. 

[The  Lord  Justice  Mellish  :  It  is  every-day  practice 
to  plead,  1,  enjoyment  for  twenty  years  before  action ;  2,  en- 
joyment for  forty  years  before  action ;  3,  enjoyment  from 
time  immemorial ;  4,  a  lost  grant ;  and  it  has  always  been  un- 
derstood that  a  right  may  be  supported  on  the  third  ground, 
although  it  may  be  incapable  of  being  supported  under  the 
first  or  second.  There  are  no  negative  words  in  the  statute 
to  take  away  rights  existing  independently  of  it.  J 

At  all  events,  there  is  no  right  m  respect  of  the  new  part 
of  the  windows,  and  the  case  should  be  dealt  with  as  in 
Staightv.  Burni^), 

[The  Lord  Justice  James  :  I  do  not  believe  that  that 
case  has  ever  been  understood  as  intended  to  lay  down  the 
rule  that  a  plaintiff  must  restore  his  windows  to  their  former 
size  in  order  to  get  an  injunction.     I  understand  it  only  to 

0)  Law  Rep.,  18  Eq.;  644,  11  Eng.  R.,         (»)  18  C.  B.,  696. 
521.  (*)  Law  Rep.,  6  Ch.,  163. 

(*)  4  M.  A  W.,  496. 


728  CHANCERY  APPEALa  [L.  R. 

1876  Aynsley  v.  Glover.  L.JJ. 

have  meant  that  a  plaintiff  must  not,  pending  the  proceed- 
ings, obstruct  his  own  light  in  such  a  way  as  to  make  it  im- 
possible at  the  hearing  to  try  the  question  of  fact  properly.] 

To  hold  that  the  plaintiff  can  only  get  an  injunction  by 
restoring  the  windows  to  their  old  state  is  reasonable,  as 
otherwise  the  owner  of  them  would  acquire  an  increased 
easement. 

[The  Lord  Justice  James  :  The  servitude  would  not 
be  increased.] 

The  case  is  not  one  for  an  injunction,  but  for  damages. 
It  was  the  object  of  Lord  Cairn's  Act  to  give  the  court  a  dis- 
cretion as  to  which  it  would  grant :  Jackson  v.  Dxike  of 
285]  Newcastle  {').  At  all  *events  the  plaintiff  should  not 
have  the  costs  of  the  suit,  for  he  has  only  succeeded  in  part : 
Weaiherley  v.  Ross  ('). 

Mr.  Southgate^  Q.C.,  and  Mr.  Keary^  for  the  plaintiff, 
were  not  called  upon. 

SiR'G.  Mellish,  L.J.:  This  is  an  appeal  from  a  decree 
of  the  Master  of  the  Rolls  in  a  suit  for  the  interruption  of 
ancient  lights. 

The  suit  appears  to  have  been  brought  originally  by  a  bill 
for  the  interruption  of  eight  ancient  lights ;  but  the  plaintiff 
has  only  succeeded  in  getting  a  decree  as  to  four  of  them. 

The  first  question  is,  whether  the  plaintiff  has  made  out 
his  right  to  the  light  in  respect  of  those  four  windows. 
The  objection  that  is  made  to  them  is,  that  although  they 
have  been  erected  more  than  twenty  years,  yet  there  has 
been  a  unity  of  possession,  at  any  rate,  from  the  year  1849, 
if  not  before,  up  to  within  a  very  short  time  before  the  filing 
of  the  bill. 

In  ray  opinion,  it  is  unnecessary  to  consider  whether  the 
plaintin  could  have  made  out  his  right  under  the  statute 
2  &  3  Will.  4,  c.  71,  because  I  am  of  opinion  that,  under  the 
circumstances  of  the  case,  the  plaintin  has  clearly  made  out 
a  right  from  time  immemorial. 

The  statute  2  &  3  Will.  4,  c.  71,  has  not,  as  I  apprehend, 
taken  away  any  of  the  modes  of  claiming  easements  which 
existed  before  that  statute.  Indeed,  as  the  statute  lequires 
the  twenty  years  or  forty  years  (as  the  case  may  be),  the 
enjoyment  during  which  confers  a  right,  to  be  the  twenty 
years  or  forty  years  next  immediately  before  some  suit  or 
action  is  brought  with  respect  to  the  easement,  there  would 
be  a  variety  of  valuable  easements  which  would  be  altogether 
destroyed  if  a  plaintiff  was  not  entitled  to  resort  to  the  proof 
which  he  could  have  resorted  to  before  the  act  passed. 

(»)  3  D.  J.  «fe  a,  275.  (»)  1  n.  k  M.,  349. 
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Now,  in  this  case  there  is  an  old  man  above  eighty  years 
old,  who  says  that  he  recollects  these  windows  all  his  life  ; 
that  before  the  cottages,  in  which  the  windows  in  question 
are,  became  part  of  the  inn  to  which  they  now  belong,  they 
were  occupied  as  separate  *cottages ;  that  he  was  born  [286 
in  one  of  tnem ;  and  that  the  windows  were  there  as  far  back 
as  he  knew  the  cottages,  subject  to  this,  that  two  of  the 
windows  had  been  considerably  enlarged  in  the  year  1846. 
It  also  appears  that  the  cottages  were  in  existence  in  the 
year  1808,  for  in  a  deed  dated  in  that  year  they  are  conveyed 
as  being  then  in  existence.  I  quite  agree  with  the  Master  of 
the  Rolls  that  it  must,  of  course,  be  inferred  that  the  win- 
dows were  in  existence  then.  Beyond  that  we  know  nothing 
about  them,  and  therefore  the  proof  is  that  the  cottages  with' 
the  lights  in  them  have  existed  as  far  as  living  memory  goes, 
and  we  have  no  evidence  as  to  when  they  were  built ;  and 
although  there  is  clear  evidence  of  unity  of  possession  in  the 
year  1849,  and  there  is  a  question  whether  that  unity  of  pos- 
session may  not  have  commenced  between  the  years  1830 
and  1840,  still  it  is  clear  that  there  were  a  great  number  of 
years  before  during  which  there  was  no  unity  of  possession, 
and  there  is  no  evidence  that  there  ever  was  any  unity  of  title 
at  all.  Under  those  circumstances  there  is,  I  apprehend,  clear 
evidence  of  a  right  to  the  light  from  time  immemorial,  which 
is  not  in  any  way  taken  away  by  the  statute.  I  am,  therefore, 
of  opinion  that  the  plaintiff  has  proved  his  right  to  these 
four  lights. 

Then  the  next  question  is,  whether  he  is  bound  to  reduce 
the  two  lights  out  of  the  four  which  were  enlarged  by  the 
roof  being  raised  and  the  windows  being  raised  with  it — 
whether  he  is  obliged  to  bring  back  those  old  windows  to 
their  old  size  as  a  condition  oi  obtaining  the  injunction.  I 
am  of  opinion  that  he  is  not.  That  appears  to  me  clearly 
to  follow  from  the  case  of  Tapling  v.  Jones  (*),  which  I 
think  governs  courts  of  equity  as  well  as  courts  of  law. 

The  principle  of  tlmt  case  is  perfectly  plain,  that  opjening 
a  new  window  or  the  enlargement  of  an  old  window  in  the 
wall  of  your  house  is  no  injury  or  wrong  at  all  to  your 
neighbor.  It  is  one  of  the  natural  rights  of  property  which 
any  man  is  entitled  to  exercise,  and  he  cannot,  by  exercis- 
ing that  right,  lose  any  other  right  which  he  may  have  ac- 
(juired.  Therefore,  having  got  a  right  to  the  entry  of  light 
into  a  window  of  a  certain  size,  he  does  not,  by  making  that 
window  larger,  lose  his  right  to  the  entry  of  the  light  to  the 
old  part  of  it.     I  do  not  understand  upon  what  *prin-  [287 

(')  11  II.  L.  C,  290. 

12  Eng.  Kei>.  92 
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ciple  this  court  can  say,  ''  We  will  not  give  you  relief  in 
equity  against  being  wrongfully  deprived  of  the  light  to 
wliicn  you  are  entitled  unless  vou  do  something  which  you 
are  not  bound  to  do,  viz.,  block  up  windows  which  you  are 
perfectly  entitled  to  open  if  you  please."  To  impose  such 
a  condition  appears  to  me  to  be  inconsistent  with  the  prin- 
ciple of  Tapling  v.  Jones  (*),  and  I  do  not  think  that  there 
is  any  authority  in  favor  of  it.  The  only  case  cited  was 
Staight  V.  Burn  ('),  which  appears,  I  thmk,  to  have  de- 
pended upon  its  own  circumstances ;  at  any  rate,  it  is  a 
case  on  an  interlocutory  injunction,  which  cannot  bind  this 
court  in  determining  what  is  the  final  decree  to  be  made.  I 
am  of  opinion,  therefore,  that  the  plaintiff  cannot  be  put 
under  terms  to  reduce  his  windows  to  their  old  size. 

The  next  point  that  was  raised  is  that  the  court  ought 
not  to  grant  an  injunction,  but  ought  merely  to  give  dam- 
ages. Jfow  I  am  of  opinion  that  this  is  a  case  for  an  in- 
junction. I  think  that  the  plaintiff  has  proved  his  right  to 
the  ancient  windows.  Here  are  rooms  in  an  inn  which  is  used 
and  enjoyed  for  the  purposes  of  an  inn,  and  the  defendant 
proposes  to  erect  a 'building  within  five  feet  of  them.  Of 
course  that  would  altogether  obstruct  the- light  coming  to 
them.  He  proposes  to  build  on  a  waste  piece  of  ground,  and 
the  plaintiff  has  filed  his  bill  before  the  building  is  even  com- 
menced. It  is  fortunate  in  this  case  that  the  building  pro- 
posed to  be  erected  is  so  near  his  house  that  the  plaintiff  is 
not  in  the  difiBculty  in  which  plaintiffs  often  are,  viz.,  as  to 
its  being  doubtful  whether  the  proposed  building  would  ob- 
struct the  lights  or  not.  Here  it  is  so  near  that  it  is  abso- 
lutely certain  that  it  would  obstruct  the  lights,  and  therefon^ 
very  properly,  the  plaintiff  filed  his  bill  immediately.  I 
cannot  understand  why  the  defendant  is  to  be  allowed  to 
build  upon  a  mere  bit  of  waste  land  so  as  to  block  up  the 
rooms  01  this  public-house  which  are  necessary  for  its  en- 
joyment. It  appears  to  me  that  this  is  properly  a  case  for 
the  court  to  interfere  by  injunction. 

The  only  other  point  which  was  raised  was  about  costs. 
I  do  not  see  any  reason  to  object  to  the  decision  of  the  Mas- 
ter of  the  Rolls  about  the  costs,  because  practically  the  case 
as  to  the  whole  of  the  eight  windows  depended  upon  the 
288]  same  evidence,  and  in  *my  opinion  the  costs  would 
not  have  been  materially  lessened  if  the  bill  had  been  filed 
respecting  these  four  windows  only.  I  do  not  think  that 
there  is  any  reason  to  suppose  that  the  defendant  would 
have  yielded  respecting  the  four  windows,  because  he  has 

0)  11  n.  L.  C,  290.  0  Law  Rep.,  6  Ch.,  163. 
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fought  it  all  out  respecting  the  four  windows  as  well  as  the 
others.  If  he  had  made  an  offer  to  submit  as  to  the  four 
windows  the  case  would  have  been  different. 

I  am  of  opinion  that  the  decision  of  the  Master  of  the 
Rolls  is  right,  and  that  this  appeal  should  be  dismissed 
with  costs. 

Sir  W.  M.  James,  L.  J.:    I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Wedlake  &  Letts ;  Mr.  F.  C.  Oreen- 
field. 


[Law  Reports,  10  Chancery  Appeals,  291.] 
L.JJ.  March  22,  1876. 

*De  Bay  v.  Griffin.  [291 

[1870    D.     183.] 
CosU—SoUdtof'a  Lien  on  Fimd—2S  d:  24  Vict.  c.  127,  «.  28— Toxo^ton. 

B.  acted  as  attorney  for  G.  in  an  action  which  resulted  in  G/s  recovering  a-lar^ 
sum.  A  bill  was  filed  by  persons  claiming  thi'ough  G.  to  establish  their  equitable 
title  to  that  sum,  and  in  February,  1871,  the  defendant  in  the  action  paid  the  sum  re- 
covered into  court  to  the  credit  of  the  cause  in  which  B.  was  a  defendant  in  respect 
of  his  lien.  In  March,  1871,  B.  delivered  his  bill  of  costs  in  the  action  to  G.  In 
December,  1873,  the  suit  was  compromised  and  the  fund  distributed,  except  a  sum 
kept  in  court  to  answer  B.'s  claims  : 

Held  (reversing  the  decision  of  Malins,  V.C.),  that  B.  was  not  entitled  to  have  his 
bill  of  costs  paid  out  of  the  fund  without  taxation,  however  the  case  might  have 
stood,  if  his  bill  had  been  delivered  at  such  a  time  that  G.'s  right  to  tax  it  would 
have  been  lost  before  the  fund  was  paid  into  court. 

This  was  a  motion  by  the  defendants  Fothergill,  Lewis 
and  Hankey,  by  way  of  appeal  from  an  order  of  Vice- 
Chancellor  Malins  on  an  adjourned  summons. 

In  1866  the  defendant  Griflln  entered  into  a  contract  with 
the  Tharsis  Sulphur  and  Copper  Company,  Limited,  for  the 
construction  of  a  railway  in  Spain. 

After  the  completion  01  the  railway  disputes  arose  between 
GriflBin  and  the  company  as  to  the  amount  payable  to  him, 
and  he  commenced  an  action  at  law  against  the  company 
for  the  balance  he  claimed.  The  matter  was  refen*ed  to  ar- 
bitration. James  Brendon  Batten,  the  respondent  in  the 
present  appeal,  acted  as  attorney  for  GrifBn  in  the  action 
and  arbitmtion.  In  November,  1870,  the  arbitrator  awarded 
to  Griffin  £26,457.  In  December,  1870,  the  plaintiffs  in  this 
cause  filed  their  bill  against  Griffin,  the  company,  and 
Fothergill,  Lewis  and  Hankey,  who  claimed  an  interest  as 
incumbrancers  from  Griffin  under  an  instrument  dated  the 
28th  of  April,  1869,  and  some  other  incumbrancers,  to  es- 
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tablish  the  title  of  the  plaintiffs  to  the  £26,457  under  ar- 
rangements entered  into  between  them  and  Griffin  at  the 
time  of  his  entering  into  the  contract  to  make  the  railway. 
Batten  was  made  a  defendant  as  claiming  a  lien  on  the  fund 
292]  for  his  costs,  and  on  *the  8th  of  February,  1871,  an 
order  was  made  for  the  company  to  pay  £3,000  into  court  to 
a  special  account — £971,  the  expenses  of  the  award,  to  the 
person  who  had  paid  them,  and  £22,709  into  court  to  the 
general  credit  of  the  cause.  The  payments  into  court  were 
made  on  the  same  day. 

On  the  11th  of  March,  1871,  Batten  delivered  to  Griffin 
his  bill  of  costs  in  the  action  and  arbitration,  amounting  to 
£3,041  75.  lOrf.,  against  which  he  set  off  £1,715  19^.  taxed 
costs  received  from  the  company,  and  £500  received  from 
Griffin,  leaving  a  balance  of  £825  85.  lOd.  In  May,  1871, 
he  put  in  his  answer  in  the  suit,  claiming  a  lien  on  the  fund 
in  court  for  that  sum  under  23  &  24  Vict.  c.  127,  s.  28,  and 
on  the  21st  of  January,  1873,  he  obtained  a  charging  order 
from  the  Court  of  Exchequer  under  that  act. 

In  the  latter  part  of  1873  an  agreement  was  come  to  for 
compromising  the  suit.  Such  compromise  was  carried  into 
effect  by  an  order  of  the  4th  of  December,  1873,  which  con- 
tained a  direction  that  a  sum  of  £1,600  consols  should  be 
carried  over  to  a  separate  account,  "The  account  of  defen- 
dants Pothergill,  Lewis  and  Hankey,  subject  to  defendant 
Batten's  claim  and  his  costs." 

In  April,  1874,  Batten  applied  by  summons  to  have  his 
costs  of  the  suit  taxed,  and  tne  amount  of  such  taxed  costs 
and  the  £825  8s,  lOd.  raised  and  paid  out  of  the  £1,500  con- 
sols. This  summons  was  adjourned  into  court,  and  Vice- 
Chancellor  Malins  being  of  opinion  (*)  that  the  right  to  have 
the  costs  of  the  action  and  arbitration  taxed  had  been  lost, 
made  an  order  as  asked. 


(»)  1871.     Jan.  23. 

Sm  R.  Malins,  V.  C. :  It  is  perfectly 
clear  tliat  the  money  paid  into  court  on 
theSthof  February,  1871,  was  paid  in 
subject  to  the  lien  of  Mr.  Batten  as  the 
attorney  of  Mr.Grffiin.  Griffin  had  given 
a  security  to  Messrs.  Fothergill,  Lewis 
and  Hankey,  upon  what  he  should  re- 
cover in  the  litigation  with  the  Tharsis 
Company,  and  as  between  them  and  Mr. 
Griffin  ihey  were  entitled  to  the  whole 
of  what  Mr.  Griffin  was  entitled  to  re- 
cover. They  state  in  their  affidavit 
that  on  the  3d  of  May,  18G9,  they  gave 
a  notice  to  the  Tharsis  Company  of 
their  claim    against  Mr.    Griffin,    but 


they  did  not  give  notice  to  Mr.  Batten, 
who  was  conducting  the  litigation,  that 
they  claimed  to  deprive  him  of  one 
iota  of  right  which  he  might  have 
against  Mr.  Griffin ;  indeed,  they  do 
not  allege  that  they  gave  any  notice  to 
Mr.  Batten.  The  money,  then,  on  the 
8th  of  February,  1871,  was  paid  into 
court,  subject  to  the  lien  of  Mr.  Batten. 
Now,  as  between  Mr.  Batten  and  all 
parties  concerned,  what  was  his  lien  t 
Clearly  his  lien  was  for  his  costs  to  be 
t-axed  as  between  solicitor  and  client. 
Mr.  Batten  therefore,  having  this  right 
on* the  fund  brought  into  court,  deliv- 
ered  his  bill  of  costs  on   the   1 1th  of 


Vol.  X.] 


CHANCERY  APPEALS. 


L.JJ. 


De  Bay  v.  Griffin. 


1876 


*Mr.  Marten,  Q.C.,  and  Mr.  W.  F.  Robinson,  for  [293 
the  appellant :  The  respondent  has  obtained  a  charging  order, 
and  now  wishes  to  go  behind  it  and  escape  taxation.     There 

March.  What  was  the  right  of  Mr. 
Qrilfin  on  the  signed  bill  of  costs? 
Ills  right  was  to  have  that  bill  of  costs 


taxed ;  and  he  might  immediately,  or 
at  any  time  within  a  year,  as  a  matter 
of  course,  have  referred  it  for  taxation. 
Mr.  Gritfin,  who  was  the  person  at 
that  time  to  pay  the  bill — who  was  the 
only  client — took  no  steps  to  tax,  but 
from  the  11th  of  March,  1871,  no  ob- 
jection whatever  was  raised  to  this  bill. 
Mr.  Batten  delivered  the  bill,  Mr. 
Griffin  received  it,  and  has  had  it  in 
his  possession  for  three  years  without 
raising  any  objection ;  and  if  Mr. 
Griffin  were  the  only  person  before  me 
now,  upon  the  ground  of  acquiescence, 
the  bill  having  been  delivered  for  three 
years,  it  cannot  be  taxed  as  of  course, 
but  only  upon  some  special  circum- 
stances shown.  I  think  that  the  court 
is  and  ought  to  be  slow  in  taxing  a 
solicitor's  bill  where  the  client  has  had 
it  in  his  possession  without  objecting 
to  it  for  three  years.  If  Mr.  Griffin  wad 
the  only  person  interested,  I  should 
unhesitatingly  say  that  he  has  no  right 
now  to  have  his  bill  taxed,  unless  he 
shows  very  special  circumstances  for 
doing  so.  But  it  has  been  said  this 
morning,  and  an  affidavit  of  the  man- 
aging common  law  clerk  of  Messrs. 
Thomas  &  Uollams  has  been  read  in 
support  of  the  allegation,  that  the 
bill  contains  improper  and  enormous 
charges.  Certainly  on  reading  that  affi- 
davit the  charges  there  specified  seem 
large,  but  I  tind  that  many  of  them  were 
tor  things  done  by  the  express  order  of 
Mr.  Griffin  himself,  and  of  such  items, 
however  lavish  the  expense  might  be, 
Mr.  Griffin  (whom  I  must  treat  as  an 
intelligent  man,  and  intimately  conver- 
sant with  the  business  he  was  conduct- 
ing, which  was  that  of  a  railway 
contractor  claiming  against  the  com- 
pany for  whom  he  made  the  railway), 
if  he  choose  to  have  that  expense  in- 
curred, could  not  complain  ;  and  after 
all  1  have  heard,  I  cannot  accede  to  the 
notion  that  Messrs.  Fothergill,  Lewis 
and  Uankey  havo  any  greater  right 
against  Mr.  Batten  than  Mr.  Griffin 
himself  had.  1  am  therefore  of  opinion 
that  if  Mr.  Griffin  were  now  the  appli- 
cant to  have  the  bill  taxed,  there  are 


no  special  circumstances  sufficient  to 
induce  me  to  deviate  from  the  ordinary 
course,  which  is  to  treat  a  solicitor's 
bill  delivered  more  than  a  year  as  con- 
clusive as  .  to  the  amount,  and  to  pre- 
vent the  client  having  it  taxed.  I 
acted  upon  the  same  principle  in  the 
recent  case  of  Brooks  v.  JSidebottom, 
and  held  that  after  the  client  has  had 
the  bill  in  his  possession,  and  has 
had  every  opportunity  of  objecting  to 
the  amount,  it  is  not  reasonable  that 
he  should  be  permitted  to  tax  it  after 
such  a  lapse  of  time  as  would  justify 
the  solicitor  in  believing  that  all  ques- 
tions between  himself  and  his  client  as 
to  amount  were  settled.  1  am  therefore 
of  opinion,  upon  these  grounds,  that 
upon  an  application  by  Mr.  Griffin 
himself  1  should  consider  him  bound 
by  the  amount  stated  in  the  bill  signed 
and  delivered. 

Now  in  this  case  it  would  be  a  griev- 
ous hardship  upon  Mr.  Batten  if  Messrs. 
Fothergill,  Lewis  and  Hankey  were 
held  to  have  a  better  right  than  Mr. 
Griffin  himself.  Mr.  Griffin  undoubt- 
edly did  tell  Mr.  Batten  that  Messrs. 
Fothergill,  Lewis  and  Ilankey  had 
claims  against  him,  and  would  be  en- 
titled to  some  of  the  money  or  all  the 
money  he  recovered  in  the  action.  But 
wliat  does  he  recover?  Only  that  por- 
tion of  the  damage  to  which  he  is  en- 
titled after  paying  his  attorney's  bill  ; 
and  therefore  if  Messrs.  Fothergill, 
Lewis  and  Hankey  intended  to  prevent 
the  unnecessary  incurring  of  costs  in 
this  case,  knowing  the  nature  of  the 
claim,  they  ought,  instead  of  leaving 
Mr.  Griffin  to  conduct  it  in  his  own 
way,  and  therefore  in  fact  permitting 
him  to  act  as  their  agent  to  conduct  the 
litigation,  and  to  say  what  copies  should 
be  made,  what  counsel  should  be  en- 
gaged, and  how  the  litigation  should 
be  conducted,  to  have  intervened  and 
said,  "  We  are  to  have  the  fruits  of  this 
litigation ;  we  cannot  have  it  conducted 
•in  an  unnecessarily  expensive  manner. 
Mr.  Griffin  has  no  interest  in  it,  and 
therefore  we  must  have  it  conducted 
economically,  so  that  whatever  is  re- 
covered may  go  to  pay  us."  As  they 
permitted  him  to  act  without  control, 
my  opinion  is  that  they  are  bound  by 
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294]  is  a  broad  distinction  ^between  a  common  law  lien  and  a 
lien  under  the  statute.  The  one  is  only  on  tlie  interest  of 
the  client,  the  other  is  on  the  fund  preserved,  irrespective 

does  he  mean  by  taking  a  security?  He 


his  conduct,  and  can  have  no  greater 
right  than  Griffin  himself  would  have 
had. 

Mr.  Pearson  has  l-eferred  to  the  act 
6  &  7  Vict.  c.  73,  8.  38,  which  provides 
that  where  any  person,  not  the  party 
chargeable  with  the  bill,  shall  be  liable 
to  pay  or  shall  have  paid  such  bill, 
either  to  the  attorney  or  solicitor  or  to 
the  party  chargeable,  it  shall  be  lawful 
for  such  person,  his  executors,  admin- 
istrators, or  assigns,  to  make  such  ap- 
plication for  a  reference  for  the  taxa- 
tion and  settlement  of  such  bill  as  the 
party  chargeable  therewith  might  him- 
self make  ;  and  then  contains  this  pro- 
viso :  **  Provided  always,  that  in  case 
such  application  is  made  when  under 
the  provisions  herein  contained  a  refer- 
ence is  not  authorized  to  be  made  ex- 
cept under  special  circumstances,  it 
shall  be  lawful  for  the  court  or  judge 
to  whom  such  application  shall  be 
made  to  take  into  consideration  any  ad- 
ditional special  circumstances  appli- 
cable to  the  person  making  such  appli- 
cation, although  such  circumstances 
might  not  be  applicable  to  the  party 
so  chargeable  with  the  said  bill  as 
aforesaid  if  he  was  the  party  making 
the  application. "  If,  there  fore,  Messrs. 
Fothergill,  Lewis  and  Hankey  could 
have  shown  that  any  special  considera- 
tions existed  in  their  favor  which  did 
not  exist  in  favor  of  Mr.  Griffin,  then  I 
should  have  had  regard  to  them  ;  but 
in  my  opinion  there  is  not  a  tittle  of 
evidence  to  show  that  they  are  entitled* 
to  any  greater  favor  than  Mr.  Griffin 
would  have  been.  They  have  bound 
themselves  as  to  the  mode  of  conduct- 
ing the  litigation  entirely  by  what  Mr. 
Griffin  did.  This  is  the  conclusion  I 
should  have  arrived  at  if  there  had 
been  no  charging  order. 

Then  it  is  urged  that  Mr.  Batten  has 
obtained  a  charging  order.  Now,  first, 
does  a  solicitor  by  obtaining  a  charging 
order  abandon  the  lien  which  he  had 
before  it  was  made?  There  has  been* 
cited  to  me  what  Lord  Eldon  said  in 
Balh  V.   tiymes  (T.  &  R.,  87),  that  by 


does  not  mean  if  a  man  hajs  a  lien  upon 
a  fund,  and  he  takes  a  written  onier 
also  that  he  shall  have  that  lien,  that 
he  abandons  the  lien.  It  cannot  be  so, 
because  he  has  the  same  thing  as  he 
had  before.  What,  then,  is  the  effect 
of  taking  this  charging  order?  It  vras 
clearly  unnecessary  to  obtain  it,  and  I 
do  not  think  it  was  a  wise  thing  to  ob- 
tain it,  but  I  cannot  say  that  the  charg- 
ing order  prejudices  any  right  which 
Mr.  Batten  previously  had.  The  charg- 
ing order  therefore  must,  in  my  opinion, 
as  Mr.  Pearson  in  his  reply  contended, 
be  regarded  only  as  an  additional  secu- 
rity, if  additional  security  were  wanted, 
which  for  the  reasons  I  have  stated  it 
was  not. 

But  then  it  has  been  argued  that  I 
must  treat  this  case  as  df  it  depended 
upon  the  charging  order  only.  As  that 
point  has  been  so  strenuously  argued, 
and  has  occupied  so  much  of  the  time 
of  the  court,  I  think  it  right  to  give  my 
opinion  upon  that  subject.  If  it  rested 
merely  upon  that,  I  am  bound  to  say  that 
I  should  be  obliged  to  come  to  a  conclu- 
sion in  favor  of  Messrs.  Fothergill, 
Lewis  and  Hankey,  because  I  think  by 
the  terms  of  the  28th  section  the  charg- 
ing order  can  only  be  for  taxed  costs  ; 
aild  if,  therefore,  the  right  of  the  solici- 
tor depended  solely  upon  the  charging 
order,  I  must  take  the  right  as  it  is  con- 
ferred, that  is,  as  a  right  to  have  taxed 
costs  only.  But  if  the  solicitor  has  a 
lien  upon  the  fimd,  as  in  the  present 
case,  which  gives  him  abundant  secu- 
rity without  a  charging  order,  he  does 
not  want  to  have  this,  which  gives  him 
taxed  costs  only,  because  he  has  that 
already  which  gives  him  the  amount  of 
the  costs  which  the  parties  have  taxed 
for  themselves.  A  man  is  not  obliged 
to  tax  a  bill.  Taxing  a  bill  means  as- 
certaining through  the  Taxing  Master 
what  is  justly  due  upon  it.  The  client 
may  be  his  own  taxing  master,  and  say, 
••  1  think  your  bill  is  reasonable.  You 
have  delivered  a  bill  for  £500  for  a  lit- 
igation of  a  troublesome  character.    I 


taking  security  the  solicitor  abandons  ,  admit  it  is  a  proper  bill,  and  I  quite 
his  lieu.  No  doubt  Lord  Eldon  said  admit  that  that  is  the  amount  I  should 
what  is  perfectly  correct,  iis  mostly  pay."  That  is  taxing  it  for  himself. 
what  he  said   was  correct,   but  what    But  "  taxed  costs "  means  taxed  by  the 
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of  the  interest  of  the  client:  Yerity  v.  '^Wylde{^)\  [295 
Bailey  v.  BlrchalK^).  The  lien  can  only  be  such  as  is 
given  by  the  statute,  i.e.,  for  taxed  costs. 

Mr.  J.  Pearson^  Q.C./and  Mr.  Millar^  for  Batten:  There 
cannot  be  any  taxation  of  a  bill  after  a  year,  except  under 
special  circumstances,  and  no  special  circumstances  of  any 
description  are  alleged  here.  The  incumbrancers  stand  in 
no  better  position  than  GriflBin  himself. 

*SiR  WT  M.  James,  L.J.:  I  am  of  opinion  that  the  [296 
order  of  the  Vice-Chancellor  must  be  discharged.  The  case 
has  nothing  to  do  with  the  Solicitors  Act  (6  &  7  Vict.  c.  73), 
it  is  the  case  of  an  application  to  deal  with  a  fund  in  court, 
and  the  court  must  ascertain  what  the  parties  are  entitled 
to.  At  the  time  when  the  fund  was  brought  into  court  no 
bill  had  been  delivered ;  there  was  therefore  no  claim  for 
any  ascertained  amount  of  costs.  The  attorney  said,  "I 
have  a  claim  on  the  fund  for  my  costs,"  i.e.,  for  taxed  costs, 
and  that  being  his  right  that  right  was  preserved.  His  right 
at  that  time  was  to  taxed  costs,  and  that  is  the  right  which 
the  court  has  to  give  him  ;  the  quantum  is  to  be  ascertained 
in  the  ordinary  way.  The  case  is  similar  to  other  cases  of 
paying  costs  out  of  a  fund.  Nothing  which  was  done  by 
the  legal  holder  of  the  fund  after  the  lien  was  created  could 
alter  the  rights  of  the  real  owners.  The  order  of  the  Vice- 
Chancellor  must  be  discharged,  and  an  order  for  taxation 
made,  but  not  under  the  Solicitors  Act.  The  costs  will  be 
taxed  as  between  solicitor  and  client,  and  the  costs  of  the 
taxation  will  not  depend  on  the  result,  but  the  solicitor  will 
have  them  in  any  event. 

Sir  G.  Mellish,  L.  J.:  If  the  bill  had  been  delivered,  and 
a  twelvemonth  had  elapsed  before  the  fund  was  paid  into 
court,  the  case  might  have  stood  otherwise  ;  but  here  there 
was  no  right  to  costs  free  from  taxation  when  the  fund  was 
paid  in,  and  the  right  then  existing  cannot  be  altered. 

Solicitors:  Mr.  J.  B.  Batten;  Messrs.  Hollams^  Son  & 
Coward, 

Taxing  Master  ;  therefore  if  Mr.  Bat-  amount  of  his  taxed  costs.     But  for  the 

ten's  right  depended  solely  upon  the  reasons  I  have  stated  I  am  of  opinion 

charging  order,  I  should  have  come  t^  that  his  right  does  not  depend  upon  the 

the  conclusion    that,   inasmuch  as    it  charging  order^   but  upon  his  general 

ivould  in  that  case  have  been  a  new  lien  upon  the  fund  which  has  been  paid 

right  given  to  him  by  the  act  of  Parlia-  into  court, 

ment,  he  could  only  have  taken  that  P>  4  D^rew.,  427. 

which  the  act  gives  him,  namely,  the  (^)  2  H.  <fe  M.,  371. 
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297]  *FisiiER  &  Company  v.  Apollinaris  Company. 

[1875     F.     18.] 
Repealed  Publication — lAhd — Compromise  of  Criminal  Proceeding* — Duress, 

The  prosecutors  in  a  trade-mark  case  offered  no  evidence  against  the  offender,  and 
he  was  acquitted,  he  giving  a  letter  of  apology,  with  authority  to  the  prosecutors  to 
make  such  use  of  it  as  they  might  think  necessary.  The  prosecutors  published  this 
letter  by  advertisements,  and  continued  to  do  so  for  nearly  two  months : 

Held,  that  the  arrangement  as  to  the  apologv  was  not  void  as  made  under  duress, 
and  that  the  prosecutors  could  not  be  restrained  from  continuing  to  publish  the 
letter. 

Where  an  offence  is  of  such  a  nature  that  the  offender  may  be  proceeded  against 
either  civilly  or  criminally,  there  is  nothing  illegal  or  improper  in  a  compromise  of 
the  criminal  proceedings  taken  against  him. 

Order  of  Malins,  V.C,  reversed. 

The  bill  in  this  case  was  filed  by  a  company  called  Fisher 
&  Company,  Limited,  and  by  Eugene  Fisher,  as  plaintiflfs, 
against  a  company  called  the  ApoUinaris  Company,  Lim- 
ited, and  stated  that  Fisher  had  for  some  time  carried  on 
the  business  of  mineral  water  manufacturer.  That  a  com- 
pany called  Fisher  &  Comi)any,  Limited,  was  duly  registered 
for  the  purpose  of  acquiring  and  carrying  on  the  business 
aforesaid  ;  and  by  an  agreement,  dated  the  9th  of  October, 
1874,  and  made  between  Fisher  of  the  one  part,  and  E.  J. 
Drew,  on  behalf  of  Fisher  &  Co.,  of  the  other  part,  Fisher 
agreed  to  sell  to  the  company,  when  incorporated,  his  stock 
and  goodwill  in  the  business.  That  in  October,  1874,  the 
ApoUinaris  Company  instituted  a  prosecution  against  Fisher, 
for  having  unlawfully  inclosed  mineral  water  in  certain 
bottles  having  thereon  the  trade-mark  of  the  ApoUinaris 
Coini)any.  Tnat  the  police  magistrate  committed  Fisher 
for  trial,  he  being  allowed  to  enter  into  his  own  recognizances 
to  appear.  That  at  the  trial  no  evidence  was  offered  against 
Fisher,  and  a  verdict  of  not  guilty  was  returned ;  and  in 
pursuance  of  an  agreement  in  that  behalf,  but  under  duress 
of  the  said  criminal  proceedings,  Fisher  signed  and  gave  to 
the  defendants  a  letter  in  writing  as  follows  : 

''Apology. — To  the  ApoUinaris  Company,  Limited. 

"Gentlemen, — You  having  instituted  a  prosecution  for 
298]  misdemeanor  *against  me  for  having  sold  as  ApoUi- 
naris water,  water  which  was  artificially  manufactured  in 
this  country  in  imitation  of  that  which  you  import  froip  the 


Vol.  X.]  CHANCERY  APPEALS.  737 

L.JJ.  Fisher  <fe  Co.  v.  ApoUinaris  Company.  1875 

ApoUinaris  Brunnen,  Neuenahr,  Ahrweiler,  and  of  which 
you  have  the  exclusfve  agency,  and  having  been  committed 
to  take  my  trial  for  that  offence,  I  hereby  beg  to  assure  you 
that  I  sold  the  water  in  question  without  any  knowledge 
that  the  same  had  been  improperly  manufactured.  I,  how- 
ever, desire  to  express  to  you  my  deep  sorrow  that  I  should 
nnder  such  circumstances  have  been  induced  to  sell  or  dis- 
pose of  such  aerated  water,  and  I  hereby  offer  thQ  fullest 
apology  to  you  in  my  power,  and  trust  that  you  will  not 
further  continue  proceedings  against  me. 

"I  authorize  you*  to  make  such  use  of  this  apology  as  you 
may  think  necessary. 

''Dated  this  14th  day  of  December,  1874. 

"  Eugene  Fisher." 

That  the  ApoUinaris  Company,  on  or  about  the  16th  of 
December,  commenced,  and  had  ever  since  continued,  to 
publish  or  insert  in  the  London  daily  and  other  papers  the 
above-stated  written  apology.  That  the  effect  of  the  exten- 
sive and  continuous  publication  of  this  advertisement  had 
been  most  prejudicial  both  to  Fisher  and  to  Fisher  &  Co., 
by  deterring  the  public  from  taking  shares  in  that  company, 
and  thus  preventing  the  company  from  being  in  a  position 
to  carry  out  their  agreement  with  Fisher,  and  also  by  injur- 
ing the  trade  and  business  which  Fisher  &  Co.  had  agreed 
to  purchase  from'Fisher  ;  and  that  such  continued  advertise- 
ment would  have  the  effect  of  destroying  the  business  of 
Fisher,  which  the  company  had  been  formed  to  purchase. 
That  much  correspondence  had  passed  between  the  solicitors 
on  both  sides.  And  the  bill  set  out  the  correspondence, 
beginning  with  a  complaint  by  Fisher's  solicitors  on  the 
19tn  of  January,  1875,  and  containing  an  account  given  by 
them  of  the  circumstances  under  which  Fisher  had  bought 
the  mineral  water  and  bottles  in  q^uestion.  And  the  bill 
charged  that  the  advertisement  was  inserted  with  the  fraud- 
nlent  intent  to  destroy  the  business  which  Fisher  &  Co.  had 
agreed  to  purchase  ;  that  the  agreement,  having  been  entered 
into  under  duress,  was  null  and  void,  and  that  the  authority 
given  was  revokable,  and  was  revoked  bv  Fisher,  *and  [29y 
that  in  the  advertisement  the  nature  or  the  charge  against 
Fisher  was  incorrectly  set  forth.  And  the  bill  mayed  that 
the  defendants  might  be  restrained  from  publishing  the 
advertisement,  and  might  pay  damages  to  Fisher  &  Co.,  and 
also  to  Fisher.  The  bill  was  filed  on  the  5th  of  February, 
1875. 

To  this  bill  the  ApoUinaris  Company  demurred  generally. 
12  Eno.  Rep.  93 
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The  Vice-Chancellor,  Malins,  overruled  the  demurrer  ("). 
The  defendants  appealed. 


(0  1875.    Feb,  25. 

Sm  R.  Malins,  V.C:  [His  lienor 
read  the  allegations  in  the  bill,  and  the 
correspondence,  and  observed  that  no 
doubt  the  intention  was  that  the 
apology  should  be  advertised,  but  it 
must  have  been  implied  from  the 
nature  of  the  transaction  that  a  rea- 
sonable use  should  be  made  of  such  a 
document,  and  that  it  was  not  to  be 
made  4  means  of  persecuting  Fisher 
and  holding  him  up  to  contempt  every 
day  of  his  life  ;  and  that,  according  to 
the  statements  made  in  the  letters  of 
Fisher's  solicitors,  his  offence  was  very 
slight.     His  honor  then  continued:] 

There  is  an  allegation  that  the  con- 
tinuing to  publish  tnese  advertisements 
will  be  ruinous  to  the  plaintiffs'  busi- 
ness :  and  that  is  admitted  to  be  true. 
Does  justice  require  that  these  adver- 
tisements should  be  allowed  to  con- 
tinue as  long  as  this  company  exists 
and  Fisher  lives?  Are  they  to  be  at 
liberty  to  parade  him  before  the  public 
every  day  of  his  life,  as  having  com- 
mitted an  offence  of  this  very  small 
character,  for  which  they  have  elected 
to  prosecute  him  criminally?  I. quite 
agree  tliat  they  were  at  liberty  several 
times  to  advertise  the  apology'in  order 
to  inform  the  public  that  Apollinaris 
water  of  a  spurious  character  had  been 
sold,  and  thus  to  obtain  some  protec- 
tion in  their  trade.  But  are  they  at 
liberty  to  repeat  this  every  day  of  this 
man's  life,  and  to  parade  this  in  the 
public  papers,  and  make  his  life  a  bur- 
den to  him  ?  I  think  that  this  power 
which  he  gave  them  to  advertise  ought 
to  be  exercised  in  a  reasonable  and 
proper  manner.  A  reasonable  and 
proper  manner  would  be  to  issue  four 
or  five  advertisements  at  the  interval 
of  a  week  if  they  thought  fit ;  but  to 
continue,  as  I  am  satisfied  they  intend 
to  continue,  this  as  long  as  this  man 
lives,  to  insult  him  every  day  by  re- 
minding the  public  that  he  has  been 
prosecuted  criminally,  is,  in  my  opinion, 
a  most  unreasonable  and  impropor  use 
of  the  apology,  and  one  whicn,  I  think, 
this  court  would  be  fully  justified  and 
called  upon  to  prevent. 

Now,  with  regard  to  the  principles 
of  law  applicable  to  the  case,  I  do  not 
think  there  is  much  difficulty,  because 


I  take  it  on  the  broad  ground  that  sup- 
posing this  ma^  had  gone  to  trial  and 
had  been  convicted  of  this  offence 
(which  I  do  not  believe  possible,  if 
there  is  any  truth  in  his  statement) — 
but  if  he  had  been  convicted  of  a  mis- 
demeanor, would  they  have  been  jus- 
tified in  inserting  an  advertisement 
every  day  of  the  man's  life  stating  to 
the  public  that  he  ti^  been  on  a  cer- 
tain day  so  convicted  ?  A  man  expiates 
his  offence  by  undergoing  the  sentence 
which  the  tribunals  of  his  country  im- 
pose upon  him,  and  when  he  has  com- 
pleted the  sentence,  whatever  it  may 
be,  whether  the  payment  of  a  fine  or 
imprisonment,  nothing,  in  my  opinion, 
can  be  more  improper  than  that  he 
should  have  it  thrown  in  his  face  every 
day  that  he  had  been  so  convicted  ;  and 
nothing  can  he  more  improper  than 
that  those  who  accept  an  apology  should 
think  it  justifiable  to  use  it  for  such  a 
purpose.  .  I  am  very  much  inclined  to 
think  that  upon  the  law  of  the  subject 
the  decision  in  the  case  of  Williams  v. 
Baj/ley  (Law  Rep..  1  H.  L.,  200)  is 
applicable  to  this  case.  [His  honor 
then  stated  the  facts  of  that  case.] 
Now  the  observations  there  made  doubt- 
less referred  to  the  particular  case  then 
before  the  House  of  Lords,  viz.,  com- 
pounding a  felony.  That  was  a  felony, 
this  was  a  misdemeanor.  They  have 
thought  fit  to  compound  a  mlsdemeanorp 
and  I  am  by  no  means  satisfied  that 
there  is  any  justification  for  the  course 
they  have  pursued.  If  they  choose  to 
compound  a  misdemeanor,  I  am  inclined 
to  think  that  the  argument  is  very  well 
founded,  that  they  are  not  at  liberty  to 
avail  themselves  of  the  compounding 
of  a  misdemeanor  to  turn  it  to  their 
profit,  and  certainly  not  to  turn  it  to 
the  destruction  of  the  man  from  whom 
they  have  obtained  such  an  apology. 
It  is  clear  that  Lord  Westbury  in  that 
case  did  not  intend  to  limit  his  observa- 
tions to  compounding  a  felony,  because 
he  says  (p.  220) :  *  *  Now,  such  being 
the  nature  of  the  transaction,  my  Lords. 
I  apprehend  the  law  to  be  this,  and 
unquestionably  it  is  a  law  dictated  by 
the  soundest  considerations  of  policy 
and  morality,  that  you  shall  not  make  a 
trade  of  a  felony.  If  you  are  aware 
that  a  crime  has  been  committed,  you 
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*Mr.  Olasse,  Q.C.,  and  Mr.  Davey,  for  the  appel-  [300 
lants :  This  is  either  a  libel  or  it  is  not,  and  in  neither  case 
can. this  court  interfere:  Prtedential  Assurance  Company 
V.  Knott  {').  The  plaintiff,  Fisher,  gave  us  authority  to 
publish  this,  and  how  can  *he  complain  of  us  for  do-  [301 
ing  so  i  .If  we  were  to  be  restricted,  he  should  have  made 
that  part  of  the  agreement.  However,  as  a  matter  of  fact, 
we  have  now  discontinued  the  publication. 

Mr.  John  Cutler  (Mr.  Higgins^  Q.C.,  with  him)  for  the 
plaintiffs :  If  this  is  a  libel,'  it  is  not  certain  that  the  court 
will  not  interfere :  Dixon  v.  Holden  (*).  Moreover,  if  this 
apology  was  given  under  duress,  the  agreement  as  to  publi- 
cation IS  void.  It  is  contrary  to  law  to  convert  a  crime  into 
a  profit :  Williams  v.  Bayley  (*).  No  doubt  the  crime  there 
was  a  felony ;  but  the  same  rule  applies  to  a  misdemeanor, 
and  it  is  doubtful  whether  compounding  a  misdemeanor  is 
lawful :  Steph.  Com.  (*)  Here  they  have  traded  on  their 
knowledge  of  a  crime  having  been  committed,  and  are  using 
that  knowledge  to  crush  a  nval. 

Sir  W.  M.  James,  L.  J.:  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  in  this  case  must  be  discharged  and 
the  demurrer  allowed. 

The  case  is  very  simple.  Fisher  was  found  selling  water, 
which  was  not  Apollinaris  water,,  in  bottles  bearing  the  mark 
of  the  Apollinaris  Company.  They  did  not  sue  him,  as  they 
might  have  done,  either  at  law  or  in  this  court,  but  they 
proceeded  against  him  before  a  magistrate  under  the  Trade 

shall  not  convert   that  crime  into   a  manner,  and  not  so  as  to  destroy  the 

source  of  profit  or  benefit  to  yourself,  commercial  character  of  Fisher,   and* 

But  that  is  the  position  in  which  these  render  it  impossible,  as  he  has  alleged, 

bankers  stood.     They  knew  well,  for  for  him  to  carry  on  his  trade  with  any 

they  had  before  them  the  confessing  advantage.      I  think  also  that,   inas- 

criminal,  that  forgeries  had  been  com-  much  as  they  thought  fit,  instead  of 

mitted  by  the  son,  and  they  converted  taking  him  to  trial,  to  compound  with 

that  fact  into  a  source  of  benefit  to  him,  thev  cannot  turn  that  compound- 

themselves  by  getting  the  security  of  ing  to  their  own  advantage.     I  also 

the  father.     Now  that  is  the  principle  think  that  their  proceedings  were  im- 

of  the  law,  and  the  policy  of  the  law  ;  proper  upon   this  ground — that   they 

and  it  is  dictated  by  the  highest  consid-  knew  very  well  that  the  offence  was  so 

erations.      If  men  were  permitted  to  purely  accidental  and  so  trivial  that  if 

trade  upon  the  knowledge  of  a  crime,  they  had  gone  to  trial  the  man  would 

and  to  convert  their  privity   to  that  unquestionably,  in  my  opinion,   have 

crime  into  an  occasion  of  advantage,  no  been  acquitted. 

doubt  a  great  legal  and  a  great  moral  On  every  ground,  therefore,  the  de- 
offence  would  be  committed."    A  mis-  murrer  must  be  overruled, 
demeanor  is  also  a  crime,  and  proceed-  (')  Law  Rep.,  10  Ch.,  142. 
ing  on  the  ground  that  this  apology  (')  Law  Rep.,  7  Eq.,  488. 
having  been  accepted,  the  defendants  (')  Law  Rep.,  1  H.  L.,  200. 
were  bound  to  use  it  in  a  proper  and  {*)  6th  ed.,  vol  iv.,  p.  321. 
reasonable,  and  not  in  an  oppressive. 


740  CHANCERY  APPEALS.  [L.  R. 

1876  Fisher  A  Co.  v.  Appollinaris  Company.  LJJ. 

Marks  Act  (26  &  26  Vict.  c.  88).  The  question  to  be  decided 
was,  whether  he  was  selling  with  a  guilty  knowledge  that 
the  water  he  was  selling  was  not  genuine.  There  was  evi- 
dence on  both  sides,  and  the  magistrate  came  to  the  conclu- 
sion that  there  was  a  case  to  go  to  a  jury,  and  committed 
Fisher  for  trial,  taking  his  own  recognizances  for  his  appear- 
ance. At  the  trial  no  evidence  was  given,  and  a  verdict  of 
not  guilty  was  entered.  It  is  not  alleged  when  the  agree- 
ment was  made,  but  in  pursuance  of  an  agreement  with  the 
defendants,  Fisher  signed  and  gave  to  them  a  written  apolo^, 
which  was  no  doubt  part  of  the  arrangement  under  which 
the  prosecution  was  abandoned.  [His  Lordship  then  read 
the  letter.]  It  was  contended  that  tlie  whole  of  tnis  proceed- 
302]  ing  was  against  *the  policy  of  the  law,  and  that  the 
defendants  had  made  an  improper  use  of  criminal  proceed- 
ings to  obtain  this  apology.  No  authority  was  cited  for  this 
proposition.  The  same  apology  might  have  been  given  and 
accepted  if  a  suit  in  this  court  had  been  threatened.  This  is 
one  of  those  misdemeanors  where  the  person  injured  has 
the  choice  between  a  civil  and  a  criminal  remedy.  It  was  no 
more  a  violation  of  the  law  to  accept  an  apology  in  such  a 
case  than  it  would  be  to  compromise  an  indictment  for  a 
nuisance  or  for  not  repairing  a  nigh  way  on  the  terms  of  the 
defendants  agreeing  to  remove  the  nuisance  or  repair  the 
highway.  Offences  of  this  kind  are  indictable,  but  it  is  not 
against  the  policy  of  our  law  to  allow  the  injured  person  to 
enter  into  a  compromise  with  regard  to  them.  Fisher  said 
that  he  bought  the  water,  but  rather  eluded  the  main  ques- 
tion; the  company,  however,  accepted  the  apology,  and 
.were  authorized  by  Fisher  to  use  it  as  they  pleased.  This 
was  the  bargain  which  was  come  to  by  Fisher  with  full 
knowledge  of  what  he  was  doing  ;  and  the  defendants  have 
simply  done  what  he  authorized  them  to  do.  The  pub- 
lication under  such  circumstances  can  hardly  be  a  libel,  and 
even  if  it  was,  there  is  abundance  of  autnority  that  this 
court  has  no  jurisdiction  to  restrain  the  publication  of  a  libel 
merely  because  it  is  a  libel. 

But  the  plaintiffs  further  complain  that  the  defendants  are 
using  this  letter  in.  a  way  which  will  do  them  material  dam- 
age. I  am  not  aware  of  any  principle  on  which  this  court 
can  say  whether  such  a  thing  can  be  used  one  hundred  times 
or  once.  Fisher  had  at  his  trial  the  benefit  of  the  apology, 
and  I  cannot  see  on  what  ground  of  equity  this  bill  rests. 
It  was  said  that  the  publication  would  damage  Fisher  s 
character,  and  therefore,  indirectly,  the  property  of  the  com- 
pany who  had  bought  his  business,     Tnat  really  amounted 
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to  nothing  but  this,  that  the  publication  was  a  libel.  The 
bill  is  not  sustainable,  and  the  demurrer  ought  to  have  been, 
and  must  be  now,  allowed  with  costs.  There  will  be  no  costs 
of  the  appeal. 

Sir  G.  Mellish,  L.J.:  lam  of  the  same  opinion.  The 
question  is,  whether  on  this  bill  there  appears  anjr  ground 
ujjon  which  a  court  of  equity  can  restrain  the  publication  of 
this  apology.  The  most  plausible  *ground  alleged  is,  [303 
that  it  was  obtained  under  duress  of  criminal  proceedings. 
But,  in  the  first  place,  the  bill  does  not  allege  that  the  apol- 
ogy ivas  written  oef  ore  the  acquittal,  and  even  if  the  apology 
was  written  before  the  acquittal,  that  would  be  no  reason 
for  the  interference  of  this  court.  If  this  was  any  ground 
for  restraining  the  publication,  it  would  be  a  ground  for  re- 
straining the  first  publication. 

But,  in  my  opinion,  there  is  no  objection  to  the  compro- 
mise of  a  charge  of  this  sort  on  such  terms.  The  complaint 
was  that  Fisher  had  used  the  trade-mark  of  this  company. 
Now,  previously  to  the  Trade  Marks  Act  (25  &  26  Vict.  c.  88), 
the  sole  remedy  for  the  wrong  complained  of  by  the  com- 
pany would  have  been  by  action  at  law  or  suit  in  equity, 
but  uijder  this  act  the  wrong  became  also  the  subject  of  a 
criminal  prosecution.  There  was  no  authority  for  saying 
that  it  was  wrong  in  the  prosecutors  to  withdraw  from  such 
a  charge  of  this  kind.  The  prosecutors  allowed  him  to  state 
that  his  offence  was  not  wilful,  and  accepted  an  apology. 
Such  compromises  are  constantly  made  before  criminal 
courts  in  cases  of  assault  or  libel.  In  some  cases  there  is 
a  payment  of  money ;  in  other  cases,  no  payment  at  all ;  and 
it  has  never  been  considered  that  there  was  anything  wrong 
in  such  transactions.  It  would,  of  course,  be  different  2 
there  was  any  case  alleged  of  extorting  money  under  threats. 

It  is  clear,  therefore,  that  the  first  publication  could  not 
have  been  stopped ;  and  it  is  clear  that,  the  first  publication 
being  lawful,  tnere  would,  in  the  absence  of  any  special  agree- 
ment, be  no  ground  for  restraining  the  subsequent  publica- 
tion. No  such  agreement  is  alleged,  and  the  defendants  are 
positively  authorized  to  make  such  use  of  the  letter  as  they 
may  think  necessary.  The  defendants  have  been  guilty  of 
no  legal  wrong,  and  I  cannot  see  that  they  are  not  entitled 
to  publish  tMs  letter  merely  because  it  affects  Fisher's 
character. 

Solicitors:  Mr.  A.  E.  Gopp ;  Mr.  Hacon, 

It  has  been  held  that  in  order  to  it  must  be  of  a  lawf al  imprisonment : 
avoid  an  agreement  of  menace  of  arrest    Knapp  v.  Hydft  GO  Barb.,  80. 
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But  the  better  doctrine  is  that  it  is 
immaterial  whether  the  imprisonment 
be  legal  or  illegal :  OAom  v.  Bobbins, 
86  N.  Y.,  865,  371 ;  Bush  v.  Brown, 
49  Ind.,  573,  578;  StroTig  v.  Grannis, 
26  Barb.,  122 ;  Bichards  v.  Vand^rpoel, 
1  Daly,  71 ;  Phdps  v.  Zuachdag,  34 
Texas,  371;  Brownell  v.  Talcott,  47 
Verm.,  243. 

Mere  threats  of  criminal  prosecution 
do  not  constitute  duress  without 
threats  of  immediate  imprisonment. 
The  threats  of  personal  injury  which 
the  law  considers  duress  are  such  as 
constitute  an  impending  danger  to  life, 
or  of  serious  bodily  harm  sufficient  to 
overcome  the  will  of  a  man  of  ordioanr 
firmness  :  Lester  v.  Union,  etc.,  3  N.  Y. 
Supreme  .Court  Rep.,  657,  1  Hun.  288  ; 
Harmon  v.  Harmon,  Bl  Maine,  227; 
JHtler  V.  Johmon,  37  Texas,  47  ;  Davi^ 
V.  M.  &  C,  B.  B.,  46  Mississippi,  552  ; 
Bodey  v.  8hanner,  26  Ark.,  280; 
BrowneU  v.  Talcott,  47  Verm.,  243; 
FeUer  v.  Green,  26  Mich.,  70. 

But  see  1  Chitty  on  Cont.,  11th  Am. 
ed.,  269 ;  Bush  v.  Brown,  49  Ind.,  578, 
577. 

It  is  not  necessary  the  threats  should 
be  made  at  the  time  of  obtaining  the 
obligation.  It  is  Toid  though  they  had 
been  previously  made,  if  not  with- 
drawn, and  the  maker  be  induced 
thereby  to  enter  into  the  contract : 
Taylor  v.  Jacques,  106  Mass.,  291. 

A  note  exacted  from  one  under  ar- 
rest upon  a  criminal  charge  by  the 
party  who  procured  his  arrest,  as  a  set- 
tlement of  claims  held  against  him,  is 
void  in  the  hands  of  one  who  took  it 
with  knowledge  of  the  facts ;  and  this 
notwithstanding  the  note  was  taken  in 
settlement  of  a  civil  claim  for  damages 
only,  and  without  compounding  the 
criminal  charge  :  Otiborn  v.  Bobbins,  36 
N.  Y.,  365,  4  Abb.  Prac,,  N.  S.,  15, 
reversing  87  Barb. ,  481 ;  Cliandler  v. 
Johnson,  39  Geo. ,  85 ;  Busli  v.  Brown^ 
49  Ind.,  573;  Bichards  v,Vanderpoet, 
1  Daly,  71 ;  Fosluiy  v.  Ferguson,  5  Hill,' 
154;  WUUarns  v.  BayUy,  L.  R.,  1 
House  of  Lords,  200 ;  Sciber  v.  Price, 
26  Mich.,  518. 

But  see  Hoover  v.  Wood,  M<;Cahan 
(Kans.).  79;  NickcUon  v.  Wilson,  00 
N.  Y.,  362.     . 

And  so  notwithstanding  the  full 
amount  of  the  note  be  due :  Osbom 
V.  Bobbins,  36  N.  Y.,  371-2  ;  Taylor  v. 


Jacques,  106  Mass.,  291 ;  Phelps  v.  Zu- 
schlag,  84  Texas,  371.     * 

But  see  Ditler  v.  Johnson,  37  Texas, 
47  ;  Nickdson  v.  Wilson,  60  N.  Y.,  362. 

An  instrument  executed  in  part  per- 
formance of  a  plan  to  stifle  a  criminal 
prosecution  is  void :  Bettinger  v.  Bri- 
denbecker,  63  Barb.,  895. 

If  it  recite  that  it  was  so  made  parol 
evidence  that  no  such  object  was  talked 
of  or  contemplated  is  inadmissible  : 
Bettinger  v .  Bridenbecker,  63  Barbour, 
395. 

It  has  been  held  that  an  ai^reement 
with  one  jointly  indicted  with  others, 
that  in  case  he  will  testify  fully  and 
candidly,  the  facts  will  be  presented  to 
the  court  with  a  recommendation  on 
the  part  of  the  prosecutor  or  prosecut- 
ing officer  that  a  nolle  prosequi  be  en- 
tered as  to  him,  is  not  against  public 
policy,  and  that  an  agreement  based 
thereon  would  be  enforced  :  Niekelson 
v.Ft^ww,  60N,  Y.,  362. 

An  employer,  whose  business  re- 
quires the  employment  of  workmen, 
may  recover  back  money  he  was  in- 
duced to  pay  in  consequence  of  a  con- 
spiracy, and  threatening  to  induce  work- 
men to  leave  his  employment,  so  as  to 
render  him  reasonably  apprehensive 
that  he  cannot  carry  on  his  business 
without  making  the  payment :  Carew 
V.  Butherford,  106  Mass.,  1. 

A  surety  may  avail  himself  of  the 
defence  of  duress  of  the  principal  debt- 
or: Strong  v.  Grannis,  26  Barb.,  122; 
Osbom  V.  Bobbins,  86  N.  Y.,  372  ;  Fish- 
er V.  Shattuck,  17  Pick.,  253. 

Otherwise  in  Kentucky:  Thompson 
V.  Buckhannon,  2  J.  J.  Marshall,  416. 

Duress  cannot  be  pleaded  by  a  stran- 
ger to  the  instrument:  McCUntiek  v. 
Uummins,  8  McLean,  158. 

But  the  owner  of  property  may  avail 
himself  of  duress  of  his  bailee  which 
induced  the  bailee  topart  with  the 
property :  Koehler  v.  Wilson,  40  Iowa, 
188. 

Terrifying  a  married  woman  into  giv- 
ing a  note  by  fears  of  arrest  of  her  hus- 
band renders  it  void:  Eadie  v.  Slimmon, 
26  N.  Y:,  9  ;  Becker  v.  Morton,  1  Redf. 
(Surr.)  R.,  477  ;  Willaims  v.  Hayward, 
117  Mass.,  532. 

The  facts  showing  duress  must  be 
pleaded.  The  court  must  be  able  to  see 
from  the  facts  stated  that  the  payment 
was  in  fact  compulsory,  or  that   the 
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party  entered  into  the  contract  under  merdal  Banky.  Oiti/,etc,t  41  Barb.,  341, 
duress.  It  is  not  saflacient  to  allege  in  affirmed  by  Court  of  App. ,  41  N.T. ,  619. 
a  general  way  that  the  payment  was  See  Richards  v.  Vand&rpod,  1  Da- 
compulsory  and  not  voluntary:   Com-  ly,  71. 


[Law  Reports,  10  Chancery  Appeals,  822.] 
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Deed — Parcel* — Reference  to  CorUemporaneotts  Inventory — Enlarging  Operation  of  Deed. 

A  mortgage  of  a  foundry,  with  the  engines,  fixtures,  machinery,  tools,  and  working 
plant  therein,  described  the  chattels  assigned  as  being  "  more  particularly  enumer- 
ated and  specified  in  art  inventory  of  even  date  herewith,  to  be  signed  by  the  parties 
hereto,  and  read  and  construed  as  forming  part  of  these  presents."  The  deed  con- 
tained no  mention  of  stock-in-trade.  The  inventory,  which  was  signed  by  the  mort- 
gagors on  the  same  day  as  the  deed,  extended  over  twenty-one  pages.  The  first 
twenty  pages  contained  a  detailed  description  of  the  engines  and  other  chattels 
which  were  mentioned  under  general  heads  in  the  deed.  At  the  bottom  of  page  20 
was  this  clanse  :  "  The  stock-in-trade  consists  of  bolts,  brass  work,  wrought  and 
cast  iron  work,  brass  and  other  work,  both  finished  and  in  preparation.'*  And  at 
the  top  of  page  21  were  these  words  :  "  Also  all  cast  and  wrought  iron,  steel,  timber, 
and  all  other  stock-in-trade  in  and  upon  the  before-mentioned  foundry,  workshops 
and  premises."  Then  came  this  clause:  "The  contents  of  the  twenty  preceding 
sheets  is  a  complete  and  exact  inventory  of  the  fixtures,  machinery,  utensils,  and 
things  in,  upon,  or  about  the  foundry  mortgaged  by  us  this  day."  This  was  imme- 
diately followed  by  the  signatures  of  the  mortgagors  : 

Held  (affirming  the  decision  of  the  Chief  Judge),  that  the  stock-in-trade  was  not 
included  in  the  mortgage. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge. 

On  the  Ist  of  August,  1873,  Michael  McManus  and  George 
Louis  Frost,  who  were  then  carrying  on  the  business  of  iron- 
founders  in  *partnership  at  the  St.  Paul's  Foundry,  [323 
Blackburn,  executed  a  mortgage  in  fee  of  their  foundry, 
and  a  bill  of  sale  of  their  steam-engines,  fixtures,  tools,  and 
working  plant,  to  William  Jardine,  to  secure  the  repayment 
of  £4,000  with  interest. 

The  chattels  assigned  by  the  deed  were  thus  described : 

"All  those,  the  steam-engines,  boilers,  mill-gearing,  shaft- 
ing, steam,  gas  and  water-piping,  shelving,  wall  or  other 
boxes,  counter  swivels,  loom  bins,  boring  mills,  pulleys, 
spindles,  steam-hammers,  weighing  machine,  moulding  ma- 
cnine,  travelling  and  other  cranes,  fans,  cupolas,  drums, 
turning,  drilling  and  other  lathes,  and  all  other  fixtures,  ma- 
chinery, implements,  utensils,  tools,  and  all  other  the  work- 
ing plant,  being  in,  upon,  and  attached,  or  fixed  immediately 
or  mediately  to,  or  used  in  or  about  the  said  plot  of  land 
and  buildings,  or  any  part  thereof,  and  more  particularly 
enumerated  and  specified  in  an  inventory  of   even    date 
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herewith,  to  be  signed  by  the  parties  hereto,  and  read  and 
construed  as  forming  part  of  tnese  presents." 

The  hcbbendum  was  to  hold  the  land  and  bnildmgs,  and 
such  part  of  the  steam-engines  and  other  premises  granted 
and  assi^ed  as  were  of  the  nature  of  fixtures,  to  Jardine  in 
fee,  subject  to  redemption  as  therein  mentioned,  and  to  hold 
such  parts  of  the  premises  as  were  not  of  the  nature  of  fix- 
tures to  Jardine  absolutely,  subject  to  redemption  as  therein 
mentioned. 

The  deed  contained  a  power  of  sale  hj  the  mortgagee  in 
case  of  default  in  the  payment  of  principal  or  interest  on 
the  daj  appointed  for  payment,  and  a  power  for  the  mort- 
gagee in  case  of  such  default  to  enter  into  and  take  posses* 
sion  of  all  or  any  of  the  hereditaments  and  premises  granted 
and  assigned  by  the  deed.  There  was  also  a  covenant  that 
the  mortgagors  would  not  pull  down  or  remove  the  heredit- 
aments and  premises  expressed  to  be  thereby  granted  and 
assigned  respectively  wifiiout  the  permission  of  the  mort- 
gagee, unless  in  cases  where  such  pulling  down  or  removal 
should  be  rendered  necessary  by  any  of  the  premises  being 
worn  out  or  injured,  and  in  such  cases  that  uie  mortgagors 
should  replace  the  premises  or  articles  worn  out  or  injured 
by  others  of  at  least  eg^ual  value,  and  that  they  would, 
324]  during  the  ^continuance  of  the  security,  "keep  the 
hereditaments  and  premises,  and  every  part  thereof,  in  a 
good  state  of  repair  and  in  perfect  working  order. 

There  was  also  this  clause : 

''And  it  is  hereby  agreed  and  declared  that  any  building, 
machinery,  implements,  utensils,  and  working  plant  which 
shall  be  erected  or  placed  upon,  or  used,  or  be  in  or  about 
the  said  hereditaments  hereinbefore  expressed  to  be  hereby 
granted,  or  any  part  thereof,  during  the  continuance  of  this 
security,  either  in  lieu  of  or  in  addition  to  any  buildings,  en- 
gines, machinery,  implements,  utensils,  or  working  plant 
now  standing  or  being  there,  shall  be  included  in  the  present 
security,  and  be  subject  to  the  provisions  and  covenants 
herein  contained." 

There  was  no  mention  of  stock-in-trade  in  the  deed. 

The  inventory  referred  to  in  the  deed  was  signed  by  the 
mortgagors  on  the  Ist  of  August,  1873.  It  was  head^ 
thus: 

''Description,  measurement,  and  inventory  for  valuation 
of  the  St.  Paul's  foundry,  workshops,  and  premises,  situate 
in  Nab  Lane,  Blackburn,  in  the  county  of  Lancaster ;  also 
of  the  steam  boiler,  steam  shafting,  piping,  tools,  working 
plant,  machinery,  and  all  other  attached  fixtures  and  fittings, 
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smiths'  hearths,  office  furniture,  and  other  effects,  the  prop- 
erty of  Michael  McManus  and  George  Louis  Frost,  as  valued 
by  us  whose  names  are  hereunto  subscribed,  this  26th  of 
July,  1873." 

The  inventory  was  contained  in  twenty-one  pages,  which 
included  a  description  in  detail  of  the  fixtures  and  other 
articles  in  each  room  or  shop  of  the  foundry  and  offices 
thereto  belonging,  followed  oy  a  detailed  description  of 
loose  working  plant,  such  as  moulding  boxes,  tools,  and 
.  patterns.     At  the  bottom  of  page  20  were  these  words : 

'*  The  stock-in-trade  consists  of  bolts,  brass  work,  wrought 
and  cast  iron  work,  brass  and  other  work,  both  finished 
and  in  preparation." 

Page  21  was  as  follows : 

"Also  all  cast  and  wrought  iron,  steel,  timber,  and 
all  other  *stock-in-trade  in  and  upon  the  before-men-  [325 
tioned  foundry,  workshops  and  premises. 

"  The  contents  of  the  twenty  preceding  sheets  is  a  com- 
plete and  exact  inventory  of  the  fixtures,  machinery,  uten- 
sils, and  things  in,  upon,  or  about  the  St.  Paul's  Foundry, 
Blackburn,  mortgaged  by  us  this  day  to  Mr.  William  Jar- 
dine  for  securing  the  sum  of  £4,000  and  interest. 

''  Dated  this  1st  of  August,  1873." 

Then  followed  the  signatures  of  Frost  and  McManus. 

The  deed  was  registered  under  the  Bills  of  Sale  Act. 

On  the  18th  of  October,  1873,  Frost  died,  and  the  business 
was  thenceforth  carried  on  by  McManus  alone.  Default  was 
made  in  payment  of  the  mortgage  money,  and  on  the  1st  of 
February,  1874,  Jardine  took  possession  under  the  deed. 
McManus,  in  April,  1874,  filed  a  liquidation  petition,  and 
the  (Question  arose  between  Jardine  and  the  trustees  under 
the  liquidation  whether  the  debtor's  stock-in-trade  was  in- 
cluded in  the  mortgage.  Jardine  claimed  it  under  the  deed 
and  inventory,  and  had  taken  possession  of  it  as  included 
in  his  security.  The  Judge  of  the  Blackburn  County  Court 
by  his  order  declared  that  the  stock-in-trade  was  not  in- 
cluded in  the  security,  but  was  the  property  of  the  trustees, 
and  this  decision  was  affirmed  by  the  Cfhiei  Judge  (').  Jar- 
dine appealed. 

(^)  1875.     Jan.  18.  however,  from  that  for  a  moment,  if  I" 

Sir  James  Bacon,  C.J.:    Mr,  Am-  were  to  consider  what  was  likely  to  be 

brose    has    very    properly    said    that  the  intention  of  these  parties,  what  cir- 

this  case  must  be  determined  accord-  cumstances  present  themselves  to  my 

Ing  to  the  true  intention  of  the  par-  mind  ?    Evidence  there  is  none  on  the 

ties.     But  in  considering  the  intention  subject  that  I  know  of,  and  I  have 

of  the  parties,  I  must  have  strict  and  heard  of   none.     Two  traders,   being 

due  regard  to  tlie  instrument  by  which  manufacturers  in,  as  it  seems  from  the 

that  intention  is  expressed.    Departing^  inventory,  a   very  large  w^ay  of   busi- 
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326]  *Mr.  Arnbrose,  Q.C.,  and  Mr.  JS^orth  for  the  appel- 
lant. 

Mr.  LUtle,  Q.C.,  and  Mr.  Smyly  for  the  trustees,  were  not 
called  upon. 

*SiR  W.  M.  James,  L.J.:  There  is  no  doubt  about  this 
matter.  The  deed  is  as  clear  as  a  deed  can  be,  and  shows  no 
intention  to  include,  but  a  plain  intention  to  exclude,  the 

ness,  have  occasion  to  borrow  £4,000,    seems  to  me  to  be  out  of  the  question. 


and  they  borrow  it  on  a  mortgage  of 
their  property.  To  what  end?  In 
order  that  they  may  carry  on  their 
business.  It  would  require  a  plain 
and  distinct  stipulation  before  I  could 
entertain  the  notion  that  it  was  their 
intention  to  mortgage  their  stock-in- 
trade.  But  if  it  was  their  intention  to 
give  an  equitable  charge  on  it,  as  in 
Brown  v.  Bateman  (Law  Rep.  2  C.  P. , 
272),  they  could  not  proceed  to  sell 
anything  without  the  permission  of 
the  mortgagee,  and  such  an  intention 
seems  to  me  to  be  totally  foreign 
to  the  contemplation  of  the  parties. 
They  may  well  have  intended  to  give 
to  the  mortgagee  as  large  a  security 
as  they  could  over  their  whole  avail- 
able property,  from  the  real  property 
down  to  the  working  plant,  but  I 
cannot  impute  to  them  an  intention 
to  give  a  charge  upon  the  things  that 
they  were  at  work  upon  every  day, 
although  those  things  may  be  men- 
tioned in  the  inventory.  When  I  look 
at  the  deed  I  find  it  to  be  consistent 
with  that  which  I  must  take  to  have 
been  their  intention,  and  with  nothing 
else.  The  deed  is  not  unskilfully  pre- 
pared. It  appears  to  me,  so  far  as  I 
have  looked  at  it,  to  have  come  from 
the  hands  of  a  person  who  knew  his 
business  very  well,  and  who  intended 
to  throw  the  net  very  widely,  and  to 
give  to  the  mortgagee  all  that  it  could 
be  the  intention  of  the  parties  to  give 
him.  [His  honor  read  the  descrip- 
tion in  the  deed  of  the  property  as- 
si^ed.]  I  cannot  extend  that  to 
whatever  I  find  in  the  inventory.  I 
must  look  at  the  words  and  see  what 
tiling  are  "  more  particularly  enume- 
rated and  specified,"  but  I  am  not  at 
liberty,  by  means  of  the  inventory,  to 
include  things  which  were  not  in  the 
contemplation  of  the  parties,  and  which 
are  covered  by  no  one  of  the  words  by 
which  they  have  expressed  their  inten- 
tion in  the  deed.  Heading  the  inven- 
tory in  that  way,   the    stock-in-trade 


First,  it  is  not  mentioned  in  the  deed, 
and  I  cannot  assume  that  it  was  in  the 
contemplation  of  the  parties.  Then,  I* 
am  told  that  the  inventory  is  referred 
to  in  the  deed,  and  extends  the  opera- 
tion of  the  deed.  The  history  of  the 
inventory  I  do  not  know — but  it  de- 
scribes itself  thus:  [His  honor  read 
the  heading  of  the  inventory.] 

Now  if  it  were  a  mere  valuation,  it 
would  be  quite  proper  that  everything 
should  be  included,  and  that  is  the  par- 
pose  for  which  it  seems  to  me  that  this 
inventory  was  originaUy  made.  Then 
a  very  lon^  •  inventory  follows  this  de- 
scription, including  the  whole  of  the 
things  which  are  mentioned  in  the 
deed,  some  by  a  very  particular,  some 
by  a  very  general  description.  [His 
honor  then  read  the  passages  refer- 
ring to  the  stock-in-trade  and  the 
memorandum  at  the  end,  and  con- 
tinued :]  That  by  no  means  leads  to 
the  inevitable  conclusion  that  the  stock- 
in-trade  was  to  be  included  in  the 
mortgage.  The  stock-in-trade  is  said 
to  consist  of  certain  things;  the  memo- 
randum states  that  the  inventory  con- 
sists of  twenty  sheets,  and  that  the 
contents  of  the  twenty  sheets  are  a 
complete  and  exact  inventory  of  the 
things  in  and  upon  the  St.  Paul's 
Foundry  mortgaged  to  Mr.  Jardine 
as  security  for  £4,000.  That  does  not 
by  any  means  add  to  the  expressions  in 
the  deed ;  it  does  not  mention  the 
stock-in-trade,  which,  as  I  have  said, 
by  the  general  intention  of  the  parties 
(which  I  quite  admit  ought  to  prevail), 
it  could  not  be  in  their  contemplation 
to  include  in  the  mortgage.  In  terms 
it  is  not  included  in  the  mortgage,  and 
I  can  see  no  ground  whatever  upon 
which  the  mortgagee,  whose  right  to 
the  property  mortgaged,  down  to  the 
working  planf,  is  conceded  by  the 
trustees,  can  also  claim  that  stock-in- 
trade  which  it  was  never  in  the  con- 
templation of  either  party  should  I* 
included  in  the  mortgage.     Authorities 
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stock-in-trade.  The  words  in  the  witnessing  part  are  pre- 
cise, and  it  has  not  been  attempted  to  be  ar^ed  that  tliey 
could,  taken  by  themselves,  include  stock-in-trade.  The 
clause  as  to  replacing  things  worn  out  clearly  applies  only 
to  what  has  beell  assigned^  and  does  not  alter  the  case.  But 
it  is  said  that  the  words  are  enlarged  by  the  inventory.  The 
inventory  is  not  a  part  of  the  deed,  but  is  made  a  part  of  it* 
for  the  purpose  of  giving  a  niore  detailed  description  of  the 
articles  included  in  the  deed.  This  inventory  also  contained 
a  list  of  things  of  an  entirely  different  nature,  and  the  argu- 
ment is,  that  therefore  they  are  included  in  the  deed.  In 
nay  opinion,  the  reference  to  the  inventory  has  no  such 
effect.  If  something  clearly  within  the  terms  of  the  deed  had 
been  omitted  from  the  inventory,  such  omission  would  not 
have  prevented  its  passing  by  the  deed.  So,  on  the  other 
hand,  we  cannot  hold  the  scope  of  the  deed  to  be  enlarged 
by  a  mere  reference  to  a  detailed  catalogue  of  the  things 
which  were  intended  to  be  conveyed.  Even  if  an  express 
intention  to  include  articles  not  coming  within  the  terms  of 
the  deed  had  been  shown  by  a  separate  writing,  that  could 
not  have  made  the  deed  operate  in  a  way  inconsistent  with 
its  plain  terras,  however  it  might  lay  *ground  for  rec-  [328 
tifymg  it.  But  in  the  present  case  it  is  impossible  to  con- 
clude that  the  parties  nad  any  intention  to  include  the 
stock-in-trade. 

Sir  Gr.  Mellish,  L.J.:    I  am  of  the  same  opinion. 

Solicitors  for  the  appellant:   Messrs.  Pritchard^  Engle' 
field  <fe  Ol9.,  agents  for  Messrs.  Boote  &  Edgar ^  Manchester, 

Solicitors  for  the  trustees :    Messrs.  Phelps  &  SidgwicJc^ 
agents  for  Messrs.  Sale  &  Co.^  Manchester. 

have  been  cited,  and  I  quite  agree  that  has  no  reference  whatever  to  the  case 
an  inventors,  when  properly  referred  before  me.  There  is  no  such  stipula- 
tor is  to  be  read  as  part  of  the  deed  tion  here.  If  there  had  been  a  stipu- 
which  refers  to  it.  I  do  not  dispute  lation  that  the  piort^agors  should  carry 
that  Brown  v.  Bateman  was  well  de-  on  the  business  and  render  accounts, 
cided  ;  it  would  not  become  me  to  do  showing  the  mortgagees  how  they  were 
so.  But  in  that  case  the  landlord,  by  dealing  with  the  stock-in-trade,  it 
the  instrument  wTiich  had  there  to  be  might  oe  said  that  Braum  v.  Bateman 
considered,  had  stipulated  that  if  the  had  some  application  ;  but  as  the  case 
tenant,  who  was  a  builder,  should  stands  it  has  no  application  whatever, 
bring  on  the  land  any  materials  for  I  conceive  that  the  order  now  appealed 
building  houses,  they  should  be  con-  from  is  right,  and  that  it  must  be  re- 
sidered  as  immediately  attached  to  the  tained.  The  appeal  must,  consequently, 
premises,  and  should  not  be  removed  be  dismissed, 
without  the  landlord's  consent.     That 
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340]  *Vale  v.  Oppert. 

4  [1878    V.     2.] 

Practice — Production  of  BoeitmenU — Solicilor*8  Lien, 

A  defendant,  shortly  after  filing  an  affidavit  as  to  docnments,  entered  into  liqnid*- 
tion  of  his  affairs  by  arrangement  Some  time  afterwards  he  changed  his  solicitors. 
The  pluntiff  appliod  for  prodnction  of  the  documents,  which  the  defendant  resisted 
on  the  ground  that. they  were  in  the  possession  of  his  former  solicitors,  who  claimed 
a  lien  on  them : 

Mdd  (affirming  the  decision  of  Bacon,  V.C),  that  an  order  for  prodnction  must  be 
made,  with  liber^  to  apply  in  case  the  defendant  found  it  impossible  to  produce  the 
documents,  the  plaintiff  not  to  attach  the  defendant  without  leave  of  the  court 

Per  James,  L.  J.:  A  solicitor  cannot  set  up  a  lien  acquired  in  a  cause  as  against 
the  right  of  other  parties  in  the  cause  to  production* 

This  was  a  motion  by  the  defendant  by  way  of  appeal 
from  an  order  of  Vice-Cnancellor  Bacon  for  the  prodnction 
of  documents. 

The  bill  was  filed  on  the  9th  of  January,  1873,  for  the  dis-  . 
solution  and  winding-up  of  a  syndicate  or  partnership  for 
workiug  certain  mines  in  Ireland  of  which  the  defendant  Op- 
pert  had  been  treasurer.  On  the  3d  of  April,  1873,  Oppert 
filed  the  usual  affidavit  as  to  documents.  At  that  time  Messrs. 
Elmslie,  Forsyth  &  Sedgwick  were  his  solicitors.  In  the 
same  month  Oppert  took  proceedings  under  the  Bankruptcy 
Act  for  liquidation  of  his  aflfairs,  and  a  resolution  was  duly 
passed  for  their  being  liquidated  by  arrangement.  McLean 
was  appointed  trustee. 

On  the  16th  of  May,  1874,  Oppert  obtained  the  usual  order 
to  change  his  solicitors. 

On  the  26th  of  January,  1875,  the  plaintiff  took  out  a  sum- 
mons for  the  production  of  the  documents  mentioned  in  the 
first  part  of  the  schedule  to  the  affidavit  of  the  3d  of  Ajjril, 
1873,  except  such  of  them  as  McLean  had  by  affidavit  filed 
on  the  21st  of  January,  1875,  admitted  to  be  in  his  posses- 
sion as  trustee.  On  the  2d  of  February  Oppert  filed,  in  op- 
position, an  affidavit  as  follows  :^ 

"At  or  immediately  prior  to  'deposing  to  my  affidavit  as 
to  documents  filed  in  this  cause  on  3d  April,  1873,  I  handed 
over  to  Messrs.  Elmslie  &  Co.,  who  acted  for  me  as  my  solici- 
341]  tors  in  this  *cau8e  until  the  15th  May,  1874,  all  the 
papers  and  documents  mentioned  in  the  schedule  to  my  said 
affidavit,  with  the  exception  of  sucli  of  the  said  documents 
as  are  included  in  the  schedule  to  the  affidavit  of  the  defen- 
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dant,  B.  McLean,  my  trustee,  filed  in  this  cause  on  2l8t 
January,  1875. 

"I  have  not  now,  nor  have  I  since  the  said  3d  day  of 
April,  1873,  had  in  my  possession^  custody,  or  power,  or  in 
that  of  my  tyresent  solicitors,  any  of  the  jyapers  or  docu- 
ments so  included  in  the  schedule  to  mv  said  affidavit  filed 
on  the  3d  of  April,  1873,  as  aforesaid ;  but  the  same  are,  I 
believe,  still  in  the  possession,  custody  or  power  of  either 
the  said  Messrs.  Elmslie  &  Co.,  or  of  the  said  defendant, 
R.  McLean,  as  my  trustee  as  aforesaid." 

The  managing  clerk  of  the  plaintiflPA  solicitors  deposed 
that  Messrs.  Elmslie  &  Co.  had  at  first  refused  to  allow 
inspection  of  the  documents  in  their  possession,  but  had 
afterwards  withdrawn  this  refusal  and  produced  certain 
documents,  bein^  only  a  small  part  of  those  required,  stat- 
ii^  at  the  same  time  that  they  had  no  others. 

Oppert  deposed  that  Messrs.  Elmslie  &  Co.  claimed  a  lien 
upon  the  documents. 

The  summons  was  adjourned  into  court,  and  Vice-Chan- 
cellor  Bacon  made  an  order  on  Oppert  for  production,  as 
asked  by  the  summons. 

Mr.  E,  Cutler,  for  the  appeal  motion,  referred  to  Palmer 
V.  Wright  {') ;  North  v.  Huber  C) ;  Re  WilliaTas  (■). 

Mr.  LococJc  Webby  for  Oppert:  If  documents  are  in  the 
possession  of  a  solicitor  who  claims  a  lien,  the  party  may  be 
ordered  to  jyroduce  them,  and  if  he  cannot  produce  them, 
without  paying  the  solicitor's  bill,  he  must  do  so:  Bx parte 
SJiaw  C). 

[The  Lord  Justice  James  :  That,  no  doubt,  is  the  gene- 
ral rule ;  but  may  not  the  case  of  a  party  who  has  become 
bankrupt  and  is  unable  to  pay  anything  be  an  exception  ?] 

*The  evidence  does  not  clearly  show  that  Oppert  [342 
cannot  get  the  documents.     In  Palmer  v.  Wriaht  (')  the 

gapers  were  not  in  the  possession  of  the  defendant's  solicitor, 
ut  of  the  solicitor  of  his  testator ;  in  North  v.  Huber  ("), 
in  the  possession  of  an  auctioneer,  who  claimed  a  lien ;  and 
in  JRe  Williams  ("),  in  the  possession  of  another  party.  The 
decision  in  Rodick  v.  Oandell  (*)  is  precisely  in  point  in  the 
present  case. 

Mr.  Cutler^  in  reply,  referred  to  lAddell  v.  Norton  ("). 

Sir  W.  M.  James,  L.J.:   I  think  that  the  order  of  the 
Vice-Chancellor  must  be  affirmed.     If  an  order  for  produc- 
ed) 10  Beav.,  234.  (^)  Jac,  270. 
(*)  7  Jur.  (N.S.),  767.  (»)  10  Beav.,  270. 
(»)  7  Jur.  (KS.),  828.  («)  Kay,  App.,  xi. 
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tion  were  refused,  we  shoulfl  be  enabliDg  defendants  to  resort 
to  the  device  of  delivering  documents  to  their  solicitor, 
changing  him,  and  then  reiusine  production  on  the  ground 
that  they  were  unable  to  pay  nis  bill.  That  is  a  device 
which  the  court  cannot  encourage.  The  order  of  the  Vice- 
Chancellor  must  stand,  but  the  defendant  must  have  liberty 
to  apply  if  it  turns  out  that  he  really  cannot  get  the  docu- 
ments produced.  He  will  not,  however,  be  excused  on  the 
ground  of  his  making  a  mere  formal  application  to  Messrs. 
Imslie  &  Co.,  as  if  he  did  not  care  whether  he  got  them  or 
not ;  he  must  satisfy  the  court  that  he  has  done  his  best  to 
comply  with  the  order :  and  the  plaintiff  must  not  issue  an 
attachment  without  the  leave  of  tne  court. 
Sir  G.  Mellish,  L.  J.,  concurred. 

Sir  W.  M.  James,  L.J.:  Messrs.  Elmslie  &  Co.  are  not 
likely  to  refuse  production  on  the  ground  of  their  lien,  for^a 
solicitor  has  no  right  to  set  up  a  lien  acquired  in  the  cause 
against  the  rights  of  the  other  parties  in  the  cause  to  pro- 
duction. 

Solicitors:  Messrs.  Vallance  &  Yallance;  Messrs.  Lav>- 
rencey  Plews  &  Co. 


[Law  Reports,  10  Chancery  Appeals,  848.] 
L.JJ.     March  3,  10,  11,  24,  1875. 

343]  *FowKES  V.  Pascoe. 

[1873     F.     85.] 
Purchase  in  Joint  Nanu» — (Hft — RaulUng  Trust — Evidence — PrestanpUan — Ademption, 

A  testatrix,  both  before  and  after  she  made  her  will,  purchased  sums  of  stock  In 
the  names  of  herself  and  the  son  of  her  daughter- in-law.  By  her  will  she  gave  the 
residue  of  her  estate  to  her  daughter-in-law  for  life,  and  ailer  her  death  to  the  son 
and  the  daughter  of  the  daughter-in-law : 

Beldf  that,  under  the  circumstances,  the  sums  of  stock  so  purchased  were  a  gift  to 
the  son  of  the  daughter-in-law : 

Held,  that  in  such  a  case  the  evidence  of  the  son  and  his  wife  was  admissible,  and 
could  not  be  disregarded  as  rel?utting  the  presumption  of  a  resulting  trust ;  and  that, 
coupled  with  the  circumstances  under  which  the  stock  was  purchased,  it  was  suffi- 
cient to  rebut  the  presumption : 

Held,  on  the  facts,  that  the  testatrix  had  not  placed  herself  in  loco  parentis  to  the 
son  of  her  daughter-in-law  or  to  the  other  residuary  legatee,  and  that  both  these  (acts 
would  have  to  be  proved  to  make  the  gift  an  ademption  of  the  residuary  bequest. 

Decision  of  the  Master  of  the  Rolls  reversed. 

Sarah  Baker,  the  testatrix  in  this  cause,  had  onfe  child 
only,  a  son,  who  had  died,  leaving  a  widow.  Tlie  widow  of  the 
son  married  again,  and  was  then  called  Elizabeth  Ann  Pas- 
coe.    She  had  by  her  second  husband  several  children,  of 
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whom  two  only,  John  Irving  Pascoe  and  Mary  Ann  Pascoe 
(afterwards  Marv  Ann  Heritage),  survived  Sarah  Baker. 

Sarah  Baker,  by  her  will,  dated  the  9th  of  November,  1843, 
devised  certain  real  estate  to  John  Irving  Pascoe.  She  then 
devised  and  bequeathed  her  leaseholds  and  personalty  and 
the  residue  of  her  realty  to  trustees,  one  of  whom  was  John 
Irving  Pascoe,  upon  trust  to  convert  the  same  and  to  invest 
the  proceeds,  and  out  of  the  income  of  the  investments  to  pay 
certain  life  annuities,  and  subject  thereto  to  pay  the  income 
to  Elizabeth  Ann  Pascoe  for  her  life ;  and  the  testatrix  di- 
rected her  trustees  to  divide  the  principal,  after  the  death 
of  Elizabeth  Ann  Pascoe,  between  such  of  the  children  of 
Elizabeth  Ann  Pascoe  as  should  attain  the  age  of  twenty-one 
years.  The  testatrix  further  directed  that  £100  a  year  should, 
during  the  life  of  Elizabeth  Ann  Pascoe,  be  paid  *to  [344 
such  of  her  daughters  as  had  attained  the  age  of  twenty- 
one  years. 

On  the  2d  of  March,  1843,  Sarah  Baker  had  bought  £260 
3J  per  Cent.  Reduced  Annuities,  afterwards  3 J  per  Cent.  An- 
nuities, in  the  names  of  herself  and  one  Mary  Clapham,  who 
resided  with  her ;  and  had  bought  £250  3J  per  Cent.  Reduced 
Annuities  in  the  names  of  herself  and  John  Irving  Pascoe. 
On  the  29th  of  August,  1845,  Sarah  Baker  bought  two  far- 
ther sums  of  £250  like  annuities  in  the  names  of  herself  and 
John  Irving  Pascoe.  From  time  to  time  Sarah  Baker  bought 
further  sums  of  like  annuities  in  the  names  of  herself  and 
John  Irving  Pascoe,  till  the  sum  amounted  to  £2000  3J  per 
Cent.  Annuities.  On  the  15th  of  August,  1848,  Sarah  Baker 
transferred  £4,000  3J  per  Cent.  Annuities  into  the  names  of 
herself  and  John  Irving  Pascoe ;  and  a  short  time  before 
her  death  she  bought  a  further  sum  of  £1,000,  making  the 
total  sum  standing  in  the  names  of  herself  and  John  Irving 
Poscoe  £7,000. 

On  the  3d  of  December,  1850,  Sarah  Baker  died ;  and  soon 
afterwards  John  Irving  Pascoe  caused  the  £7,000  to  be  trans- 
ferred to  his  own  name. 

Elizabeth  Ann  Pascoe  died  on  the  12th  of  March,  1872 ; 
and  thereupon  John  Irving  Pascoe  and  the  trustees  of  the 
settlement  made  on  the  marriage  of  Mary  Ann  Heritage,  the 
other  surviving  child  of  Elizabeth  Ann  Pascoe,  as  assignees 
from  Mary  Ann  Heritage,  became  entitled  to  the  residuary 
estate  of  the  testatrix  Sarah  Baker.  , 

The  trustees  of  the  settlement  filed  a  bill  against  John 
Irving  Pascoe  and  his  co-trustee  under  Sarah  Baker's  will 
for.  the  administration  of  the  estate  of  Sarah  Baker.  The 
principal  object  of  the  suit  was,   however,   to  determine 
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whether  John  Irving  Pascoe  was  entitled  to  the  £7,000  3J 
per  Cent  Annuities  which  he  claimed  as  a  gift.  He  also 
claimed  the  dividend,  due  at  the  death  of  the  testatrix,  on 
the  £6,000  3 J  per  Cent.  Annuities. 

John  Irving  Pascoe  deposed  that  the  £7,000  was  intended 
as  a  gift  to  him ;  and  his  evidence  was  supported  by  that  of 
his  wife  and  of  two  servants.  The  further  facts  of  the  case 
and  the  evidence  are  fully  stated  in  the  judgment  of  Lord 
Justice  James. 

The  Master  of  the  Rolls  was  of  opinion  that  Mr.  Pascoe 
345]  was  *trustee  of  the  £7,000  for  Mrs.  Baker,  and  made 
a  decree  for  the  administration  of  the  estate  of  Mrs.  Baker, 
adding  to  it  a  declaration  as  to  the  trust  of  the  £7,000  (*). 

Mr.  Pascoe  appealed  against  the  decree  so  far  as  related 
to  the  declaration. 

Mr.  Chitty^  Q.C.,  and  Mr.  W.  H.  Thompson^  for  the  appel- 
lant: No  doubt  when  you  find  a  man  investing  in  the  names  of 
himself  and  another,  the  presumption  is  that  there  is  a  result- 
346]  ing  trust  *f or  himself ;  but  that  presumption  may  easily 


(>)  1874.   Nov.  17. 

Sm  G.  Je88£L,  M.R.,  after  stating 
the  facts  of  the  case,  said  that  there  was 
no  presumption  in  favor  of  a  gift,  as 
Mr.  Pascoe  did  not  attempt  to  say  that 
he  was  an  adopted  son  of  the  testatrix. 

His  honor  did  not  understand  that 
the  law  of  this  court  made  any  differ 
ence  between  a  transfer  and  a  purchase 
— ^a  purchase  of  stock  in  the  joint  names 
of  the  beneficial  owner  and  another,  or 
a  transfer  from  that  beneficial  owner  in 
the  joint  names  of  himself  or  herself, 
or  a  transfer  to  a  third  name  from  the 
beneficial  owner  into  another  name.  In 
either  case,  in  the  absence  of  evidence 
to  the  contrary,  there  was  a  resulting 
trust  in  favor  of  the  beneficial  owner. 
That  being  so,  if  there  was  no  evidence 
and  no  case  of  adoption,  or  putting 
herself  in  the  position  of  a  parent,  it 
would  follow  that  this  property  remain- 
ed the  property  of  Mrs.  Baker ;  there- 
fore the  only  two  questions  to  be 
considered  were,  first,  whether  there 
was  any  case  of  quasi  parentage  raised, 
because  if  not  raised  by  the  answer  the 
evidence  need  not  be  considered ;  and, 
secondly,  if  suoh  a  case  was  not  made 
out,  whether  there  was  a  case  of  clear 
gift.  It  must  be  shown  to  be  a  clear 
gift,  because  persons  in  intimate  rela- 
tions with  aged  ladies  not  blood  rela- 
tions, not  having  actual  claims  on  their 


bounty  by  reason  of  any  act  done  by 
the  aged  person  in  question  to  make  it 
a  moral  duty  on  her  to  provide  for  them, 
must  show  by  clear  evidence  that  when 
she  parted  with  her  property  she  in- 
tended to  give  it  out  and  out  after  her 
own  decease.  That  is  not  only  a  rale 
of  law,  but  a  rule  founded  on  sound 
policy  and  eood  sense.  Those  that  al- 
lege that  other  people,  especially  in  this 
position,  give  them  larg^  sums  of  mo- 
ney, must  prove  it,  and  prove  to  the 
satisfaction  of  a  court  of  justice  that 
they  are  entitled  to  that  sum  of  money. 
His  honor  then  commented  on  the  an- 
swer and  the  evidence,  and  said  that  no 
case  of  adoption  was  either  set  ap  or 
proved.  Nor  was  there  evidence  of  an 
expressed  intention  to  make  a  clear 
gift.  The  only  evidence  was  that  of 
Mr.  Pascoe  and'  his  wife.  The  evidence 
of  a  wife  was  not  equal  to  that  of  a 
second  witness,  as  no  doubt  the  hus- 
band and  wife  had  talked  it  over,  and 
she  might  be  led  to  believe  that  what 
the  husband  told  her  was  a  fact.  This 
evidence  standing  alone  was  not  suffi- 
cient to  make  the  court  impute  to  the 
testatrix  an  intention  of  giving  this 
property  to  Mr.  Pascoe.  Upon  the 
whole,  his  honor  was  of  opinion  that 
Mr.  Pascoe  must  be  treated  as  trustee 
of  the  whole  sum  of  £7,000  Z\  per  Cent 
Annuities. 
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be  rebutted :  *  Dyer  v.  Dyer  (*) ;  Rider  v.  Kidder  (*) ;  espe- 
cially when  the  person  who  invested  stood  in  loco  parentis 
to  the  other :  Powys  v.  Mansfield  (') ;  DuTrvmer  v.  Pitcher  (*). 
Actual  i-elationship  is  not  necessary:  Sayre  v.  Hughes (^)\ 
Currant  v.  Jagoif).  We  do  not,  however,  say  that  Mrs. 
•Baker  had  actually  adopted  Mr.  Pascoe  as  her  son,  but  she 
had  so  much  regard  and  affection  for  him  as  to  make  the  gift 
not  at  all  improbable :  Nicholson  v.  Mvlligan  C).  All  the 
evidence  is  on  our  side ;  there  is  none  against  us :  In  re  Cur- 
,  teis\s  Trusts  {^)\  Oeorge  v.  Howard  H, 

Mr.  Southgate,  Q.C.,  Mr.  Waller^  Q.C.,  and  Mr.  Davey^  for 
the  plaintiffs :  If  the  testatrix  intended  to  give  so  large  a 
sum,  can  it  be  believed  that  she  would  not  have  said  more 
about  it  1  With  the  exception  of  Oeorge  v.  Howard^  there 
is  no  authority  for  the  distinction  between  a  stranger  and  a 
relation  in  the  case  of  an  alleged  gift.  Where  a  person  in- 
vests money  in  the  name  of  himself  and  another,  the  pre- 
sumption is  that  the  other  i)erson  is  merely  a  trustee ;  and 
there  is  not  evidence  enough  in  this  case  to  rebut  that  pre- 
sumption. 

Even'if  the  £7,000  is  held  to  be  a  gift,  it  must  be  taken  as 
an  ademption  of  the  share  given  by  the  will :  Pym  v.  Lock- 
yer  (") ;  and  the  mere  circumstance  of  there  being  no  relation- 
ship between  the  parties  will  not  alter  the  case.  Montefiore 
V.  {jruedalla{^^\  Dawson  v.  Dawson  {'*),  Cooper  v.  Macdon- 
ald{'*\  Leighton  v.  LeightonQ*)^  and  Meinertzagen;^,  Wal- 
ters ("),  show  what  the  principles  are.  On  the  evidence  it  is 
clear  that  Mrs.  Baker  put  herself  in  loco  parentis  to  Mr. 
Pascoe,  and  therefore  all  the  gifts  made  after  the  date  of  the 
will  are  in  the  nature  of  an  advancement,  which  he  must 
bring  into  hotchpot.  If  Mrs.  Baker  did  not  *stand  [347 
in  U)co  parentis^  then  the  i)resumption  of  law  against  the 
money  being  intended  as  a  gift  is  still  stronger. 

Mr.  Chitty^  in  reply. 

March  26.  Sir  W.  M.  James,  L.J.:  The  case  of  the 
plaintiffs  is  simply  this :  Certain  sums  of  stock  have  been 
discovered  to  have  been  standing  in  the  joint  names  of  a  lady 
deceased  and  the  defendant  John  Irving  Pascoe.  They  were 
partly  purchased  with  the  lady's  money,  partly  transferred 

(»)  2  Cox,  92.  (•)  1  Price,  646. 

(«)  10  Ves.,  360.  (»«)  6  M3I  A  Or.,  29. 

(»)  8  My.  A  Cr.,  369.  (")  1  D.,  F.  A  J.,  93. 

(*)  2  My.  A  K,  262.  (")  Law  Rep..  4  Eg.,  604. 

(»)  Law  Rep.,  6  Eq.,  SYe.  0*)  La^  RePv  16  Eq.»  268. 

(«)  1  Coll.,  261.  {")  Law  Rep.,  18  Eq.,  468. 

D  8  Ir.  Rep.  Eq.,  808.  («)  Law  Rep.,  7  Ch.,  6*70. 
(»;  8  Law  liep.,  14  En.,  217. 

12  Eng.  Rep.  95     , 


754  CHANCERY  APPEALS.  [L.  R. 

18Y6  •  Fowkes  v.  Paecoe.  L.JJ. 

from  her  name  to  the  joint  names.  This,  it  is  alleged,  proves 
a  resulting  trust  for  the  lady.  And  it  is  further  alleged  that 
the  onus  of  rebutting  the  presumption  of  resulting  trust  is 
on  the  defendant,  and  that  he  has  failed  to  discharge  him- 
self. The  Master  of  the  Rolls  was  of  that  opinion,  hence 
this  appeal.  , 

The  relations  between  the  lady  and  the  defendant  were  of 
a  character  very  natural,  but  singular  in  this  respect,  that 
nothing  like  them  appears  to  have  occurred  in  any  of  the  re- 
ported cases. 

Mrs.  Baker  was  a  widow  lady  of  considerable  property. 
She  was,  at  the  time  of  the  transactions  in  question,  childless, 
but  she  had  had  an  only  son,  who  had  left  a  childless  widow. 
The  younger  widow  lived  with  her  father-in-law  and  mother- 
in-law,  and  after  the  death  of  the  father-in-law,  with  the 
latter,  whose  home  was  her  home,  until  she  found  a  second 
husband,  whom  she  married  from  that  home.  This  marriage 
does  not  appear  to  have  diminished  the  feelings  of  maternal 
and  filial  anection  between  the  mother-in-law  and  the  daugh- 
ter-in-law. Everything  in  the  case  shows  that  the  mother- 
in-law  looked  upon  her  daughter-in-law,  her  childifen,  and 
grandchildren  as  if  they  had  been  her  own  descendants,  the 
issue  of  her  own  body.  There  was,  amongst  other  issue  of 
the  second  marriage,  a  son,  the  defendant,  and  two  daugh- 
ters, one  deceased,  the  other  Mary  Ann  Heritage,  whose 
trustees  are  the  present  plaintiffs.  The  son,  when  a  youth, 
and  for  some  years  from  and  up  to  his  marriage,  lived  with 
Mrs.  Baker.  In  course  of  time,  that  is  to  say,  in  the  year 
1844,  he  married  and  had  children.  He  resided  after  his 
348]  marriage  near  Birmingham,  *but  whenever  he  came  to 
London  he  made  his  abode  in  Mrs.  Baker's  house.  His 
children  were  actually  brought  from  Birmingham  to  London 
to  her  house  to  be  baptized  irom  there  at  her  church,  and  by 
her  clergyman,  and  the  likenesses  of  the  little  ones  were  the 
favorite  ornaments  of  her  room.  [His  Lordship  read  the 
evidence  on  this  subject.]  She  made  her  will  in  the  year 
1843.  By  that  will  she  gave  certain  real  property  to  the  de- 
fendant, and  the  residue  of  her  property,  which  was  large, 
she  gave  to  her  daughter-in-law  for  life,  charged  with  annui- 
ties for  the  daughters,  and  after  her  death  it  was  to  go  to 
the  children  of  the  daughter-in-law. 

This,  then,  was  the  relationship  between  the  parties  when 
the  facts  happened  from  which  the  present  suit  has  arisen. 
[His  Lordship  then  stated  the  manner  in  which  the  purchases 
and  transfer  had  been  made.]    Of  these  sums,  amounting  to 
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£7,000,  the  defendant  has  been  declared  to  be  a  trnstee  for 
the  estate  of  Mrs.  Baker. 

I  will  assnme,  for  the  present  purpose,  that  the  origin 
and  nature  of  the  relations  between  the  parties  did  not 
affect  the  legal  presumption  of  resulting  trust.  I  wilj 
assume,  further,  that  the  implication  of  a  resulting  trust 
does  arise  as  much  in  the  case  of  a  transfer  as  in  thai;  of  a 
purchase  of  stock,  although,  that  certainly  is  not  the  case 
with  regard  to  a  conveyance  of  land ;  and  I  will  proceed  to 
consider  how  the  evidence  stands  on  these  assumptions.  To 
my  mind,  differing  in  this  respect  altogether  from  the  Master 
of  the  Rolls,  the  evidence  in  favor  of  gift  and  against  trust 
is  absolutely  conclusive.  There  is,  to  oegin  with,  in  respect 
of  the  two  hrst  purchases,  an  inference  from  the  facts  them- 
selves which  is,  to  my  mind,  irresistible.  Whatever  may  be 
the  presumption  as  to  one  purchase  or  one  transfer  standing 
by  itself,  the  fact  of  the  contemporaneous  purchases  of  small 
distinct  sums  in  different  names, — ^in  the  name  of  a  qtcasi 
son  or  grandson,  and  of  a  companion,  and  the  subsequent 
repetition  of  those  purchases,  is  not  to  be  got  over.  The 
lady  had  £500  to  invest;  she  had  already  large  sums  of 
stock  standing  in  her  own  name,  besides  other  considerable 
property.  Is  it  possible  to  reconcile  with  mental  sanity  the 
theory  that  she  put  £250  in  the  names  of  herself  and  her 
companion,  and  £250  into  the  names  of  herself  and  de- 
fendant, as  ^trustees  upon  trust  for  herself?  What  [349 
trust^what  object  is  there  conceivable  in  doing  this?  If 
this  case  were  tried  before  a  jury,  no  judge  could  withdraw 
the  facts  of  the  contemporaneous  purchases  and  of  their 
repetition  from  the  consideration  of  a  jury,  and,  in  my  opin- 
ion, no  jury  would  or  could  be  found  who  would  hesitate  to 
say  that  the  thing  was  done  by  way  of  gift  and  not  trust. 

Starting  with  this,  that  the  original  purchase  was  gift 
and  not  trust,  it  appears  to  follow  that  the  subsequent  ad- 
ditions must  be  of  the  same  nature  ;  and  the  piecemeal  na- 
ture of  these  additions  is  pregnant  with  the  same  inference. 
But  the  case  is  far  from  resting  here.  The  defendant  swears 
positively  to  their  having  been  gifts,  and  although  I  concur 
in  what  the  Master  of  the  Rolls  has  said,  and  although  this 
court  has  more  than  once  said  that  it  is  too  dangerous  to 
rely  on  the  mere  evidence  of  a  party  interested  as  to  conver- 
sations with  a  deceased  person,  yet  it  is  legally  admissible 
evidence,  and  is  not  to  be  disregarded  when  adduced  by  a 
man  in  support  of  his  claim  to  that  which  is  indisputably 
liis  at  law,  and  which  an  attempt  is  made  to  deprive  him  or. 
Where  the  Court  of  Chancery  is  asked,  on  an  equitable  as- 


756  CHANCERY  APPEALS.  [L.  R 

1876  Fowkes  v.  Pascoe.  L.JJ. 

Bumption  or  presnmption,  to  take  away  from  a  man  that 
which  by  the  common  law  of  the  land  he  is  entitled  to,  he 
surely  has  a  right  to  say  :  "  Listen  to  my  story  as  to  how  I 
came  to  have  it,  and  judge  that  story  with  reference  to  all 
^he  surrounding  facts  and  circumstances."  The  evidence  is 
to  be  weighed,  of  course,  with  reference  to  that  danger,  but 
still  is  to  be  weighed  like  every  other  piece  of  evidence,  to- 
gether with  every  other  fact  and  inference  in  the  case. 

[His  Lordship  then  stated  and  commented  on  the  evidence 
of  John  Irving  Pascoe  and  of  his  wife,  observing  that  his 
story  was  highly  probable  and  credible,  and  coming  to  the 
conclusion  that  if  the  onus  was  on  the  defendant  he  had 
proved  his  case.] 

It  was,  however,  contended  that  if,  under  the  circum- 
stances, the  theory  of  gift  would  prevail,  the  same  circum- 
stances and  evidence  would  show  that  the  gift  was  so  made 
as  to  be  an  ademption  or  partial  satisfaction  of  the  share  of 
the  residue  to  which  the  defendant  was. entitled  under  the 
will.  And  if  one  were  permitted  to  guess — if  one  were  per- 
mitted to  ask  on  any  instinctive  feeling  of  what  probably  was 
the  testatrix's  intention,  that  is  probably  the  result  which 
the  court  would  arrive  at. 

350]  *But  is  it  possible,  consistently  with  established 
rules,  to  arrive  at  that  result  ?  In  the  first  place,  no  parol 
evidence  of  such  an  intention  is  admissible,  for  such  parol 
evidence  would  be  to  alter  the  written  will.  That  effect  if 
produced  at  all  must  be  produced  by  operation  of  law.  The 
rule  of  law  is  that  legacies  given  by  a  father,  or  a  person  in  loco 
parentis,  are  or  may  be  adeemed  by  gifts  between  the  will 
and  the  death.  The  principle  is  that  the  will  shows  the  dis- 
tribution which  the  father  thinks  just  and  expedient  for  his 
children,  and  if,  after  having  made  such  a  scheme  for  distri^ 
bution,  he  advances  one  of  his  children  on  marriage,  or 
going  out  to  establish  himself  in  the  world,  or  the  like,  it  is 
to  be  presumed,  as  a  presumptio  juris  et  de  jure^  that  the 
advancement  is  an  anticipation  of  the  testamentary  provi- 
sion, just  as  under  the  Statute  of  Distributions  an  advance- 
ment is  to  be  brought  into  hotchpot.  But  this  presumption 
applies  only  to  fathers,  or  persons  who  have  put  themselves 
in  loco  parentis.  What  m  any  particular  case  is  putting 
oneself  in  loco  parentis^  is  probably  one  of  the  most  difficult 
legal  problems  to  solve.  It  used  to  be  laid  down  in  the  trea- 
tises that  nothing  short  of  assuming  the  whole  functions  and 
duties  of  the  father  would  do,  and  in  particular  that  such  a 
character  could  not  be  .predicated  where  the  child  was  ac- 
tually living  with  her  own  father  and  maintained  by  him, 
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and  could  not  be  predicated  even  between  a  grandfather  and 
grandson  if  the  father  were  alive.  But  in  the  case  of  Pym 
V.  Lockyer  (*),  before  Lord  Cottenham,  that  rule  was  cer- 
tainly not  acted  on  to  the  full  extent.  [His  Lordship  then 
read  the  facts  of  the  case  in  Pym  v.  Lockyer^  That  case 
went  beyond  the  former  rule,  but  even  that .  case  must  be 
considerably  extended  in  order  to  meet  the'  case  before  us. 
In  that  case  the  grandfather  had  directed  and  controlled  the 
children,  had  been  referred  to  on  the  treaties  for  their  mar- 
riages, and  had  provided  marriage  portions  for  them.  Noth- 
ing of  the  kind  took  place  in  tnis  case.  There  are  very 
strong  expressions  about  adoption,  proved  by  the  defendant 
himself,  but  it  does  not  appear  that  Mrs.  Baker  ever  did 
provide,  or  had  occasion  to  provide,  for  the  maintenance, 
education,  marriage  portion,  or  setting  out  in  the  world  of 
the  children  of  her  daughter-in-law,  except  that  the  son  did 
live  with  her  a  few  years  before  *his  marriage,  and  had  [351 
a  handsome  present  on  his  marriage.  What  she  did  was, 
that,  having  no  nearer  or  dearer  object  of  her  testamentary 
bounty,  she  selected  her*daughter-in-law  and  the  children 
of  her  daughter-in-law  to  be  her  heirs,  and  all  her  expressions 
and  her  conduct  are  to  be  explained  by  and  referred  to  her 
adoption  of  the  family  in  that  sense. 

On  full  consideration,  I  am  satisfied  that  such  conduct  is 
far  from  bringing  this  case  within  the  rule  as  to  ademption 
or  satisfaction  of  legacies,  and  that  if  we  extend  the  rule  to 
this  case  we  cannot  stop  short  of  applvin^  it  to  every  case  of 
gifts  made  after  the  will  to  one  of  a  family  selected  as  the 
residuary  legatees  of  a  testator.  It  may  be  further  observed 
that  the  case  of  Montefiore  v.  Ouedalla  (')  was  the  first  case 
in  which  the  doctrine  of  ademption  or  satisfaction  was  ap- 
plied to  residuary  legatees ;  and  in  the  case  of  Meinertzagen 
V.  Walters  (')  we  came  to  the  conclusion  that  it  could  only 
be  applied  between  children  against  a  child  in  favor  of  a 
child,  not  in  favor  of  a  stranger.  It  would,  therefore,  be 
necessary  in  this  case  to  show,  not  only  that  the  testatrix  had 
placed  herself  in  loco  parentis  to  the  defendant,  but  to  his 
sister,  of  which  there  is  no  trace. 

The  result  is  that  the  Master  of  the  Rolls'  order,  so  far  as 
regards  the  capital,  must  be  discharged.  The  defendant  is 
clearly  liable  to  account  for  the  dividends  due  in  the  testa- 
trix's lifetime,  and  afterwards  received  bv  him.  He  swears, 
indeed,  that  it  was  intended  that  he  should  receive  whatever 
was  not  received  by  her  in  her  lifetime.     It  is  impossible  to 

0)  6  My.  tfe  Cr.,  29.  («)  1  D.,  F.  A.  J.,  93. 

(«)  Law  Rep.,  V  Ch.,  670. 
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place  any  reliance  on  this.  It  was  obviously  the  intent  and 
meaning  of  the  transactions  in  this  case  (as  it  may  be  taken 
to  be  universally  in  like  gifts)  that  the  donor  should  receive 
the  income  during  her  life,  and  the  accident  that  a  dividend 
was  in  arrear  at  her  death  could  not  make  any  difference  as 
to  the  equitable  right. 

The  decree  of  the  Master  of  the  Rolls,  so  far  as  regards  the 
declaration  as  to  the  trust  of  the  £7000,  must  be  discharged. 

Sir  Gt.  Mellish,  L.  J.:  I  am  entirely  of  the  same  opinion. 
352]  I  should  not  have  thought  *it  necessary  to  ada  any- 
thing to  what  has  been  said  by  the  Lord  Justice,  with  which 
I  entirely  agree,  except  that,  on  account  of  the  great  respect 
I  have  for  the  judgment  of  the  Master  of  the  Kolls,  I  wish 
to  say  something  on  the  principle  on  which  his  honor  de- 
cided this  case. 

There  can  be  no  doubt  that  the  question  in  this  case  is  a 
question  of  fact.  It  cannot  be  decided  sinaply  on  the  ground 
of  legal  presumption,  because  whatever  eflfect  is  given  to  the 
evidence  of  Mr.  Pascoe  and  his  wife,  their  evidence  is  evi- 
dence to  rebut  the  presumption/  and  therefore  the  court 
must  consider  whether  the  presumption  is  rebutted  or  not. 

Now,  the  Master  of  the  Kolls  appears  to  have  thought 
that  because  the  presumption  that  it  was  a  trust  and  not  a 
gift  must  prevail  if  there  were  no  evidence  to  rebut  the  pre- 
sumption, therefore  when  there  was  evidence  to  rebut  the  pre- 
sumption he  ought  not  to  consider  the  probability  or  improb- 
ability of  the  circumstances  of  the  case,  and  whether  the 
presumption  was  really  true  or  not,  but  ought  to  decide  the 
case  on  the  ground  that  the  evidence  of  Pascoe  and  his  wife 
taken  alone  was  not  satisfactory.  But,  in  my  opinion,  when 
there  is  once  evidence  to  rebut  the  presumption,  the  court  is 
put  in  the  same  position  as  a  jury  would  be,  and  then  we 
cannot  give  such  influence  to  the  presumption  in  point  of 
law  as  to  disregard  the  circumstances  of  the  investment,  and 
to  say  that  neither  the  circumstances  nor  the  evidence  are 
sufficient  to  rebut  the  presumption. 

Now,  the  presumption  must,  beyond  all  question,  be  of 
very  different  weignt  in  different  cases.  In  some  cases  it 
would  be  very  strong  indeed.  If,  for  instance,  a  man  in- 
vested a  sum  of  stock  in  the  name  of  himself  and  liis 
solicitor,  the  inference  would  be  very  strong  indeed  that  it 
was  intended  solely  for  the  purpose  of  a  trust,  and  the  court 
would  require  very  strong  evidence  on  the  part  of  the  solici- 
tor to  prove  that  it  was  intended  as  a  gift ;  and  certainly  his 
own  evidence  would  not  be  sufficient.  On  the  other  hand,  a 
nan  may  make  an  investment  of  stock  in  the  name  of  him- 
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self  and  some  person,  although  not  a  child  or  wife,  yet  in 
such  a  position  to  him  as  to  make  it  extremely  probable 
that  the  investment  was  intended  as  a  gift.  In  snch  a  case, 
although  the  rule  of  law,  if  there  was  no  evidence  at  all, 
would  compel  the  *court  to  say  that  the  presumption  [353 
of  trust  must  prevail,  even  if  the  court  might  not  believe 
that  the  fact  was  in  accordance  with  the  presumption,  yet, 
if  there  is  evidence  to  rebut  the  presumption,  then,  in  my 
opinion,  the  court  must  go  into  the  actual  facts.  And  if  we 
are  to  go  into  the  actual  facts,  and  look  at  the  circumstances 
of  this  investment,  it  appears  to  me  utterly  impossible,  as 
the  Lord  Justice  has  said,  to  come  to  any  other  conclusion 
than  that  the  first  investment  was  made  for  the  purpose  of 
gift  and  not  for  the  purpose  of  trust.     It  was  either  for  the 

f)urpose  of  trust  or  else  for  the  purpose  of  gift ;  and  there- 
ore  any  evidence  which  shows  it  was  not  for  the  pur- 
pose of  trust  is  evidence  to  show  that  it  was  for  the  purpose 
of  gift.  We  find  a  lady  of  considerable  fortune,  having, no 
nearer  connections  than  Mr.  Pascoe,  who  was  then  a  young 
man  living  in  her  house,  and  for  whom  she  was  providing. 
We  find  her,  manifestly  out  of  her  savings,  buying  a  sum  of 
£250  stock  in  the  joint  names  of  herself  and  him,  and  at  the 
same  time  buying  another  sum  of  £250  stock,  on  the  very 
same  day',  in  the  joint  names  of  herself  and  a  lady  who  was 
living  with  her  as  a  companion.  Then,  applying  one's  com- 
mon sense  to  that  transaction,  what  inference  is  it  possible 
to  draw,  except  that  the  purchases  were  intended  for  the 
purpose  of  gifts  ?  If  they  were  intended  for  the  purpose  of 
trusts,  what  possible  reason  was  there  why  the  two  sums 
were  not  invested  in  the  same  names  ?  Besides,  at  the  very 
same  time  the  lady  had  a  large  sum  of  stock  in  her  own 
name,  and  could  anything  be  more  absurd  than  to  suppose 
that  a  lady  with  £4,000  or  £5,000  in  her  own  name  at  that 
time  in  the  same  stock,  and  having  a  sum  of  £500  to  invest 
out  of  her  savings,  should  go  and  invest  £250  in  the  name  of 
herself  and  a  young  gentleman  who  was  living  in  her  house, 
and  another  £250  in  the  name  of  herself  and  her  companion, 
and  yet  intend  the  whole  to  be  for  herself  ?  I  cannot  come 
to  any  other  conclusion  than  that  it  must  have  been  intended 
by  way  of  a  present  after  her  death. 

Then,  when  we  have  once  arrived  at  the  conclusion  that 
the  first  investment  was  intended  as  a  gift  (and  the  second 
was  exactly  similar),  and  when  we  find  tnat  the  account  was 
opened  for  the  purpose  of  gift,  those  facts  appear  to  me  to 
rebut  the  presumption  altogether,  because  when  an  account 
is  once  found  to  be  opened  *for  the  purpose  of  gift  [354 
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there  is  very  strong  reason  to  suppose  that  everything  added 
to  that  account  was  intended  for  the  purpose  of  gift  also. 
Assuming  the  testatrix  to  know  that  she  had  made  a  gift^ 
and  had  invested  a  sum  of  money  in  stock  in  the  joint  names 
of  herself  and  Pascoe  for  the  purpose  of  making  a  present 
to  him,  it  would  certainly  be  a  very  extraordinary  thing  that 
she  should  go  and  add  other  large  sums  to  that  account,  not 
for  the  purpose  of  making  a  present  to  him,  but  for  the 
purpose  of  nis  being  a  trustee.  I  cannot  help  coming  to 
the  conclusion  that,  as  a  matter  of  fact,  these  investments 
were  intended  for  the  purpose  of  ^if t. 

There  were  one  or  two  lacts  relied  on  against  this  conclu- 
sion. It  was  said  that  Mr.  Pascoe  kept  the  matter  secret  for 
a  great  number  of  years,  and  never  revealed  it.  I  do  not 
greatly  rely  on  that.  Every  one  who  has  experience  knows 
that  some  persons  are  very  reticent  about  their  affairs,  and 
some  persons  are  always  talking  about  them.  You  cannot 
form  any  inference  as  to  that.  If  he  really  and  bona  fide 
believed,  and  had  no  doubt  that  it  was  intended  for  a  gift, 
and  for  his  use,  I  do  not  see  that  there  was  anything  extra- 
ordinary in  his  not  mentioning  it  to  the  persons  who  now 
say  it  was  not  mentioned  to  them.  The  onl v  fact  that  in  the 
least  degree,  in  my  opinion,  went  against  him  was  his  not 
accounting  for  the  dividend  which  was  due  at  the  death  of 
the  testatrix.  I  think  it  is  not  at  all  impossible  that  he 
might  have  honestly  believed  that  that  was  his,  although  I 
entirely  agree  that  in  point  of  law  it  was  not  so  ;  therefore 
on  the  whole  I  come  to  the  same  conclusion  as  the  Lord 
Justice. 

Solicitor  for  the  plaintiffs :  Mr.  /.  W.  Heritage. 
Solicitors  for  the  defendants :  Messrs.  Thompsoit  &  Oroam. 

See  notes  8  Eng.  R.,  718,  note ;  10  Eng.  R.,  799 ;  Edgerly  v.  Edgerly,  113 
Mass.,  175. 


[Law  Reports,  10  Gkancery  Appeals,  856.] 
L.JJ.,  March  24,  1876. 

355]  *Gearns  V.  Baker. 

[1876    G.    88.] 
ShooHng — OutHng  Timber — Injunctum, 

A  landowner,  who  has  demised  for  a  term  of  v^rs  the  right  of  shooting  over  his 
lands,  is  not  thereby  prevented  from  cntting  timber  as  he  thinks  fit  in  the  ordinary 
mana<;ement  of  his  land,  althoui^h  injurious  to  the  shooting. 

Order  of  Hall,  V.C,  reversed. 


Vol.  X.]  CHANCERY  APPEALS.  761 

L.JJ.  Gearns  v.  Baker.  IS16 

By  an  agreement,  dated  the  27tli  of  October,  1874,  the 
Rev.  H.  D.^aker,  the  defendant,  as  trustee  under  the  will 
of  E.  D.  Poore,  Esq.,  agreed  to  let  to  John  Gearns,  Esq., 
the  plaintiff,  for  twenty -one  years,  determinable  at  the  end 
of  the  first  seven  or  fourteen  years,  at  the  yearly  rent  of 
£126,  a  mansion-house  in  Wiltshire,  called  Syrencot,  with 
the  grounds  and  about  seventeen  acres  of  land,  together 
with  the  exclusive  right  of  shooting,  coursing,  and  hshing 
over  1,300  acres  more  or  less  of  land  adjoining.*  The  plain- 
tiff alleged  that  he  was  induced  to  enter  into  this  agreement 
on  the  faith  of  ah  inspection  of  the  estate,  and  of  its  appar- 
ent capabilities  for  sporting  purposes,  particularly  as  com- 
prising coppices,  woods,  plantations,  and  belts  of  trees.  In 
November,  1874,  the  plaintiff  saw  persons  marking  trees  for 
felling,  and  remonstrated  with  the  defendant  thereon.  Since 
that  time  the  defendant  had  advertised  for  cutting  and  sale 
7,500  trees,  including  practically  the  whole  which  were 
standing  in  five  of  tne  plantations  on  the  1,300  acres,  and 
the  defendant  proposed  to  allow  the  purchaser  to  fix  and 
use  a  steam-engine  and  saw-mill,  &c. ;  the  conditions  of  sale 
of  the  timber  stated  also  that  some  of  the  trees  were  to  be 
grubbed  up.  The  plaintiff  alleged  that  the  cutting  the  trees 
and  grubbing  would  destroy  the  cover  for  game,  and  that 
the  drawing  the  timber  and  putting  up  the  saw-mill  would 
interfere  with  and  disturb  the  game. 

The  plaintiff  filed  a  bill  stating  as  above  stated,  and  pray- 
ing that  the  agreement  to  grant  a  lease  might  be  specifically 
performed,  and  that  the  defendant  might  be  restrained  from 
cutting  the  timber.  • 

*The  plaintiff  moved  before  the  Vice-Chancellor  [356 
Hall  for  an  injunction,  adducing  evidence  of  the  facts  aibove 
stated,  and  that  the  acts  complained  of  would  interfere  with 
the  shooting. 

The  defendant  adduced  evidence  that  the  trees  were  in 
some  places  standing  too  close  together,  and  in  others  in- 
jured the  underwood  ;  that  he  had  in  April,  1874,  deter- 
mined to  have  these  trees  cut,  and  that  it  was  proper  that 
they  should  be  cut.  The  trees  had  been  sold,  and  some 
had  been  cut  before  the  motion  was  made. 

The  Vice-Chancellor  Hall,  on  the  6th  of  March,  granted 
an  ex  parte  injunction,  and  on  the  18th  of  March  granted  an 
injunction  to  restrain  the  cutting  of  the  timber  ;  either  party 
to  be  at  liberty  to  apply  in  chambers  as  to  cutting  down  any 
trees  not  already  felled. 

The  defendant,  by  way  of  appeal,  moved  to  dissolve  the 
injunction. 

12  Eng.  Rep.  96 
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Mr.  Lindley^  Q.C.,  and  Mr.  Shebbeare^  for  the  defendant: 
We  do  not  propose  to  do  anything  except  what  is  proper 
for  the  management  of  the  estate.  It  is  absnrd  to  suppose 
that  for  about  1^.  an  acre  we  can  have  intended  to  part  with 
the  right  of  cutting  trees  or  planting  as  we  please.  It  is  not 
pretended  that  we  are  acting  wantonly  or  maliciously :  Jef- 
fryes  v.  Evans  (*)  is  exactly  in  point. 

Mr.  W.  Renshaw  (Mr.  Dickinson,  Q.C.,  with  him),  for 
the  plaintiff:  We  took  this  shooting  supposing  that  the 
land  would  be  left  as  we  found  it,  but  if  these  woods  are  cut 
the  covers  will  be  destroyed.  Besides,  the  hauling  of  the 
timber  and  the. noise  of  the  saw- mill  will  drive  away  the 
game.  Frogley  v.  Earl  of  Lovelace  (")  is  an  authority,  and 
what  the  Master  of  the  Rolls  said  in  Paitisson  v.  Gilford  {*) 
is  a  clear  statement  of  our  rights. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  this  injunc- 
tion is  unsustainable. 

357]  *The  agreement  is  an  ordinary  agreement  for  letting 
shooting,  and  I  must  say  that  it  would  oe  an  immense  sur- 
prise to  many  persons  who  let  shooting  in  this  way  to  learn 
that  they  are  to  be  interfered  with  by  this  court  or  by  any 
other  court  in  their  mode  of  managing  their  own  property. 
It  is  preposterous  to  suppose  that  a  man  who  grants  a  shoot- 
ing lease  for  twenty-one  years  is  to  be  dictated  to  by  this 
court  as  to  whether  he  shall  cut  down  a  tree  or  remove  a 
coppice,  because  by  so  doing  he  would  be  driving  away  the 
hares  or  interfering  with  the  breeding  of  the  pheasants.  If 
men  mean  to  acquire  such  rights,  they  must  express  their 
meaning  clearly.  I  am  of  opinion  that  such  rights  are  not 
expressed  and  not  implied  in  the  ordinary  grant  of  shooting, 
and  that  this  court  has  no  right  to  interfere  in  the  way  sug- 
gested. As  this  case  stands,  it  is  the  common  case  of  a  man 
who  has  granted  the  right  of  shooting,  and  is  minded  to  deal 
with  his  estate  as  othet  landowners  deal  with  their  estates, 
and  I  am  of  opinion  that  there  is  no  right  or  power  in  this 
court  to  interfere  with  him  in  so  dealing. 

The  injunction  must  be  dissolved,  and  the  defend-ant  will 
have  his  costs  of  the  motion  in  the  court  below. 

Sir  G.  Mellish,  L.J.:  I  am  entirely  of  the  same  opinion. 
The  question  is  purely  legal,  whether  a  landowner,  by  the 
mere  granting  under  seal  to  another  person  the  exclusive 
right  of  shooting,  coursing,  and  fishing  over  1,300  acres  of 
land  which  still  remain  in  his  possession,  is  prevented  from 
cutting  his  trees.     I  am  of  opinion  that  he  is  not,  and  that 

(•)  19  C.  B.  (N.S.),  246.  O  Job.,  333.  ft  Law  Rep..  18  Kq.,  250. 
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on  such  a  grant  no  action  at  law  for  simply  cutting  his 
trees  would  lie  against  him.  There  is  evidence  that  the  cut- 
ting of  the  trees  will  prejudice  the  shooting  this  year,  and 
I  have  no  doubt  that  it  will  do  so ;  but  there  is  no  evidence 
that  the  landowner  is  not  cutting  the  trees  bona  jide^  and 
because  the  trees  in  the  ordinary  and  proper  course  of  man- 
agement ought  to  be  cut.  There  is  a  lease  for  twenty-one 
years,  and  there  is  evidence  that  the  trees  are  in  a  state 
which  require  cutting ;  and  is  it  to  be  said  that  the  land- 
owner, for  the  whole  period  of  twenty-one  years  during 
which  this  lease  is  running,  is  to  abstain  from  cutting  the 
timber  upon  his  estate  merely  because  he  has  let  the  right 
of  *shooting  ?  In  my  opinion,  the  right  of  shooting  is  [358 
a  right  to  snoot  over  the  lands  as  the  lands  may  happen  to 
be  at  the  time,  the  landlord,  of  course,  not  doing  anything 
for  the  express  purpose  of  injuring  the  right  of  shooting. 
It  is  unnecessary  to  consider  whether  he  could  turn  the 
covers  into  pasture  or  arable  land,  because  he  is  not  propos- 
ing to  do  anything  of  the  kind.  All  he  is  proposing  to  do 
is  to  cut  down  trees,  and  next  year  he  may  propose  to  re- 
plant, which,  I  suppose,  it  would  then  be  contended  was. 
again  interfering  with  the  right  of  shooting. 

In  my  opinion,  the  landowner  in  this  case  is  not  prevented 
from  managing  his  estate  in  the  way  he  thinks  best,  and  this 
injunction  must  be  dissolved. 

Solicitors :  Mr.  E,  M.  Chubh ;  Messrs.  Abbott^  Jenlcins  & 
Abbott. 


[Law  Reports,  10  Chancery  Appeals,  868.] 
L.JJ.,  AprU  19,  1876. 

DiMOND  V.  Bostock. 

[1873    D.     26.] 

Oifl  to  a  CUua — Designatio  Peraoftarum — Persona  excepted  hy  Name — Nephewa  and 
Nieces  of  A,  living  at  hie  Death, 

A  testatrix  gave  personal  estate  in  trust  for  all  the  nephews  and  nieces  of  her  late 
husband  who  were  living  at  the  time  of  his  decease,  except  A.  and  B.,  as  tenants  in 
common.  Two  nephews,  who  would  other^se  have  taken  under  the  bequest,  died 
before  the  testatrix,  one  before  and  the  other  after  the  will  : 

Held  (affirming  the  decision  of  Malins,  V.C),  that  the  gift  was  to  a  class,  and  not 
to  designated  persons,  and  therefore  that  there  was  no  lapse,  but  the  fund  was  divisi- 
ble among  those  of  the  class  who  survived  the  testatrix. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins. 

Emma  Bostock,  tlie  widow  of  Ellis  Bostock,  by  her  will 
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dated  the  2d  of  June,  1869,  gave  the  residue  of  her  personal 
estate  to  C.  J.  Dimond  and  B.  J.  Attenbury,  whom  she  ap- 
pointed her  executors,  upon  trust  to  convert  the  same  into 
money ;  and  she  declared  the  trusts  of  the  proceeds  in  the 
following  t^rms :  "In  trust  for  all  the  nephews  and  nieces 
in  the  first  degree  of  relationship  to  my  late  husband  Ellis 
Bostock,  who  were  living  at  the  time  of  his  decease,  except- 
ing the  said  Evereld  Catherine  Eickards  and  James  Bethune 
Bostock,  in  equal  shares  as  tenants  in  common." 
359]  *The  testatrix  died  in  September,  1872.  At  the  time 
of  her  husband's  death  there  were  nine  nephews  and  nieces 
who  answered  the  description  in  the  will,  besides  the  nephew 
and  niece  who  were  excepted.  Of  these  one  nephew  died  in 
1868,  before  the  date  of  Emma  Bostock' s  will,  whether  with 
or  without  the  knowledge  of  the  testatrix  did  not  appear, 
and  another  died  in  1872,  after  the  date  of  her  will,  but  in 
her  lifetime. 

A  suit  having  been  instituted  bv  the  executors  and  trus- 
tees, a  question  arose  as  to  the  division  of  the  residuary 
fund,  the  next  of  kin  of  the  testatrix  contending  that  it  was 
divisible  into  ninths,  and  that  the  shares  of  the  two  nephews 
who  had  died  lapsed.  The  Vice- Chancellor,  however,  de- 
cided that  the  gift  was  to  the  nephews  and  nieces  as  a  class, 
that  those  only  were  included  in  the  cla«s  who  survived  the 
testatrix,  and  that  the  fund  was  accordingly  divisible  into 
sevenths. 

From  this  decision  the  next  of  kin  appealed. 

Mr.  Glasse,  Q.C.,  and  Mr.  Caldecou,  for  the  appellants: 
We  contend  that  the  legatees  in  this  case  although  described 
as  a  class,  are  in  isLct  personce  designcUcB  as  much  as  if  they 
were  mentioned  by  name.  The  persons  were  ascertained  at 
the  date  of  the  will  by  the  words  "living  at  the  time  of  his 
decease."  If  the  court  should  hold  that  the  two  deceased 
persons  were  not  included  in  the  gift,  it  would  strike  those 
words  out  of  the  will.  In  Viner  v.  Francis  ('),  which  was 
relied  on  by  the  other  side,  there  were  no  such  words.  The 
gift  was  simply  "  to  the  children  of  my  late  sister."  A  dis- 
tinctive chamcteristic  of  a  class  is  that  it  is  fluctuating, 
which  is  not  the  case  with  the  legatees  here.  In  Leigh  v. 
Leigh  (*),  the  Master  of  the  Rolls  said :  *'  Where  a  legacy  is 
given  to  a  class  of  persons,  that  class  is  to  be  ascertained  at 
the  time  of  distribution."  But  here  the  persons  were  known 
at  the  time  of  the  gift,  and  their  number  was  incapable 
of  increase  or  diminution.  So  in  Cruse  v.  HoweU  ("),  Vice- 
Cliancellor  Kindersley  says :  "If  there  is^  bequest  to  cer- 

(»)  2  Bro.  C.  C,  658.  (»)  17  Beav.,  6i>r),  607.       '       (*)  4  Drew.,  215,  217. 
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taia  persons  nomincvtim^  or  so  described  as  to  be  fixed  at  the 
time  of  the  gift,  so  that  there  can  be  no  fluctuation,  then 
if  one  of  them  dies  in  the  lifetime  of  the  testator,  his 
*share  lapses."  In  Haver  gal  v.  Harrison  (*)  a  gift  to  [360 
* '  my  bro t ners  and  sister ' '  was  held  a  designaiiopersonarum  / 
and  in  Hall  v.  Robertson  (')  a  sift  to  '*  unmarried  daughters  " 
was  held  to  designate  those  wno  were  unmarried  at  the  date 
of  the  will.  It  is  true  that  Jarman,  in  his  Treatise  on 
Wills  ('),  says  that  a  gift  to  children  living  at  the  death  of 
A.  is  a  gift  to  a  class,  but  the  authorities  which  he  cites  do 
not  bear  out  his  proposition.  We  have  here  the  additional 
fact  that  the  testatrix  excepts  by  name  a  nephew  and  niece 
of  her  husband,  showing  that  the  others  were  referred  to  as 
a  class  merely  to  avoid  the  trouble  of  mentioning  them  all 
by  name. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  Woodroffe^  for  the  lega- 
tees, were  not  called  on. 

Mr.  Rawlinson  for  the  executors. 

Sir  W.  M.  James,  L.J.:  lam  of  opinion  that  the  con- 
struction which  the  Vice-Chancellor  has  put  upon  this  will 
ought  not  to  be  disturbed.  The  rule  of  the  courts  with  re- 
gard to  lapse  very  often  operates  against  the  intention  of  a 
testator,  and  the  court  has  made  this  modification  of  the 
rule,  that  where  there  is  a  gift  to  a  class,  the  rule  of  lapse 
does  not  apply.  In  that  case  the  fund  is  to  be  divided 
amon^  the  members  of  the  class  living  at  the  period  of  dis- 
tribution, unless  the  words*  describing  the  class  are  used 
for  mere  brevity,  instead  of  designating  the  persons  by 
name.  If  this  had  been  the  first  occasion  on  which  the  point 
had  arisen,  there  might  have  been  good  ground  for  contend- 
•  ing  that  the  legatees  in  such  a  gift  as  the  present  were  per- 
soncB  designatce,  iust  as  if  the  testator  had  mentioned  their 
names.  But  we  have  first  the  authority  of  Viner  v.  Fran- 
cis (*),  in  which  there  was  a  gift  to  "the  children  of  my  late 
sister."  It  was  imj)ossible  that  there  could  be  any  nuctu- 
ation  in  that  class ;  it  was  just  the  same  as  if  it  were  a  gift 
to  the  persons  by  name  who  answered  that  description. 
They  were  personcB  designates  quite  as  much  as  the  mem- 
bers of  the  class  in  the  present  case.  Then  *tht3re  was  [361 
the  case  of  Lee  v.  Pain  (*),  where  the  gift  was  "to  the  chil- 
dren of  B.  Moore  who  shall  be  living  at  the  time  of  his  de- 
cease." That  was  followed  bv  Leigh  v.  Leigh  ("),  which 
appears  to  me  undistinguishable  from  this  case.     I'here  the 

(»)  1  Beav..  49.  (*)  2  Bro.  C.  C,  668. 

(<)  4  D.,  M.  A  G.,  781.  (»)  4  Hare,  201. 

O  3d  ed,  vol.  ii.,  p.  142.  (•)  17  Beav.,  605. 
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gift  was  to  "the  present  born  children  of  H.  Leigh."  And 
yet  in  all  these  cases  the  rule  as  to  treating  the  legatees  as  a 
class  prevailed.  There  being  these  authorities,  are  we  jus- 
tified m  overruling  them,  onl^  in  deference  to  the  dictum  of 
Vice-Chancellor  Kindersley  in  CvTise  v.  Howell  (*),  which  is 
in  favor  of  the  contention  of  the  appellants?  The  Vice- 
Chancellor  there  says :  "If  there  is  a  bequest  to  certain  per- 
sons nominatim^  or  so  described  as  to  be  fixed  at  the  time 
of  the  gift,  so  that  there  can  be  no  fluctuation,  then  if  one  of 
them  dies  in  the  lifetime  of  the  testator,  his  share  lapses.'* 
But  in  laying  down  this  canon  of  construction  the  Vice- 
Chancellor  had  no  intention  of  overruling  Lee  v.  Pain  and 
Leigh  v.  Leigh^  which  he  considered  to  be  consistent  with 
his  decision.  These  cases  are  quite  sufl3.cient  warrant  for  the 
decision  of  the  Vice-Chancellor  in  the  present  case,  and  we 
ought  not  to  reverse  it. 

Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  I  think 
we  ought  not  to  reverse  the  rule  on  which  the  court  has  long 
acted  in  such  cases.  In  the  first  place  it  is  clear  that  the 
exception  of  two  persons  from  the  class  can  make  no  differ- 
ence. It  would  be  absurd  to  sav  that  if  there  is  a  gift  to  all 
the  children  of  A.  except  his  eldest  son,  that  is  not  a  gift 
to  a  class.  Then  as  to  the  argument  that  the  persons  are 
designated  by  the  words  "  living  at  the  time  of  his  decease," 
I  think  that  those  words  were  only  inserted  to  show  that 
the  class  was  not  to  be  capable  of  increase.  They  are  a 
description  of  the  persons  included  in  the  class,  who  were 
to  be  all  persons  born  in  the  lifetime  of  the  husband,  and 
not  nephews  and  nieces  born  after  his  death.  There  is  no 
reason  why  the  ordinary  rule  should  not  apply  in  this  case. 
Therefore  the  order.  6f  the  Vice-Chancellor  must  be  affirmed  • 
with  costs. 

Solicitor  for  the  plaintiff :  Mr:  C.  B.  I>i7nond. 

Solicitors  for  the  defendants  :  Messrs.  Robinson  &  Preston, 

Q)  4  Drew.,  216. 


[Law  Reports,  10  Chancery  Appeals,  886.] 
March  22,  1876. 

386]  *Reynard  v.  Arnold. 

[1874    R.    70.] 
Landlord  and  Tenant — Fire  Insurance — Option  of  Purchase, 
Under  the  terms  of  a  lease  the  tenant  was  bound  to  insure  against  fire,  and  had  an 
option  of  purchasing  the  property.     He  insured  in  a  sufficient  sum.    The  premises 
were  damaged  by  fire,  and  it  then  appeared  that  the  landlord  had  a  policy  on  the 
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premises  in  another  office,  of  which  the  tenant  had  no  ilotice.  The  two  offices  ap- 
portioned the  amount  of  loss  between  the  two  policies,  and  the  landlord  received 
what  was  thus  payable  under  the  policy  effected  by  him.  The  tenant  shortly  after 
the  fire  gave  notice  to  exercise  his  option  of  purchase,  and  proposed  that  the  insur- 
ance moneys  under  both  policies  should  go  in  part  payment  of  the  purchase-money. 

""'"''*      ' /benefit  the  money  received  under   " 

jy  under  the  otner  policy  being  ap- 
plied in  reinstating  the  premises,  and  on  the  tenant  declining  to  do  this  brought 


The  landlord  claimed  to  retain  for  his  own  oenefit  the  money  received  under  the 
policy  effected  by  him,  and  insisted  on  the  money  under  the  otner  policy  being  ap 


ejectment  against  him : 

Held,  that  the  landlord  was  not  entitled  to  retain  for  his  own  benefit  the  moneys 
received  under  the  policy  effected  by  him,  nor  to  insist  on  the  moneys  being  applied  in 
reinstating  the  property  after  the  tenant  had  exercised  his  option  of  purchase.  * 

This  was  a  motion  by  way  of  appeal  from  an  order  of 
Vice-Chancellor  Malins  granting  an  injunction. 

*By  an  indenture,  dated  the  11th  of  February,  1873  [387 
the  defendant  Arnold  demised  a  windmill,  dwelling-house, 
buildings,  and  land  to  the  plaintiff  Reynard  for  seven  years 
from  Christmas,  1872,  at  a  rent  ot  £35,  payable  quarterly. 
The  plaintiff  covenanted  to  keep  the  mill  and  ouildings 
insured  against  fire  in  £800,  in  the  joint  names  of  the 
plaintiff  and  defendant,  and  it  was  agreed  that  all  monejs 
recovered  under  the  insurance  should  be  applied  in  rein- 
stating the  premises.  The  defendant  covenanted  with  the 
plaintiff  that  if  at  any  time  during  the  term  the  plaintiff 
should  be  desirous  of  purchasing  thfe  premises  at  the  sum 
of  3E800,  and  should  before  Christmas,  1879,  give  the  de- 
fendant notice  in  writing  of  such  desire,  the  plaintiff 
should  be  entitled  to  become  the  purchaser  at  that  sum, 
and  that  upon  payment  on  or  before  the  25th  of  December, 
1879,  of  £800,  together  with  all  arrears  of  rent,  insurance, 
and  outgoings,  or  a  due  proportion  thereof  up  to  the  time  of 
payment  of  the  j)urchase-money,  the  defendant  would  con- 
vey to  the  plaintiff. 

The  plaintiff  insured  the  premises  with  the  Alliance  Office 
for  £1,080. 

The  mill  was  destroyed  by  fire  on  the  27th  December, 
1873,  and  the  plaintiff  made  a  claim  on  the  insurance  office. 
He  then  for  the  first  time  discovered  that  the  defendant  held 
a  policy  of  insurance  on  the  property  in  his  own  name  for 
£515  in  the  Guardian  Office.  The  total  damage  was  assessed 
at  £600,  and  was  apportioned  between  the  two  offices  ;  the 
Guardian  paid  the  defendant  on.,  the  10th  of  March  £220 
45.,  and  the  Alliance  Office  was  ready  to  pay  on  its  policy 
£379  IQs. 

On  the  13th  of  March,  1874,  the  plaintiff  gave  the  defend- 
ant notice  of  his  desire  to  purchase,  and  suggested  that  the 
moneys  received  from  the  two  insurance  offices  should  be 
applied  in  part  payment  of  the  purchase-money. 

The  defendant's  solicitor  answered  on  the  ISth  of  March, 
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taking  no  notice  of  the  option  to  purchase,  but  requiring 
the  plaintiflE  to  employ  the  insurance  money  in  reinstating 
the  premises.  Some  further  correspondence  ensued,  the  de- 
fen^mt  insisting  that  the  money  to  be  received  from  tho- 
Alliance  Office  should  be  applied  in  reinstating  the  premises, 
and  threatening  to  bring  ejectment  and  put  in  force  the  pro- 
visions of  the  Building  Act  (14  Geo.  3,  c.  68,  s.  83).  On  the 
388]  28th  of  April  the  plaintiffs  *solicitor  wrote  again,  in- 
sisting on  the  right  to  purchase.  The  defendant's  solicitor 
replied  that  the  defendant  would  at  once  bring  ejectment 
unless  steps  were  taken  to  reinstate  the  premises  ;  and  he 
also  sent  a  notice  to  the  Alliance  Office,  requiring  them  to 
cause  the  insurance  monev  to  be  applied  in  reinstating  the 

})remises.  The  plaintiff  tnen  filed  his  bill  for  specific  i)er- 
ormance,  for  a  declaration  that  he  was  entitled  to  the 
money  received  from  both  offices,  for  an  injunction  to  re- 
strain the  defendant  from  bringing  ejectment,  and  (par.  4) 
for  an  injunction  to  restrain  the  defendant  from  requiring 
the  sum  receivable  from  the  Alliance  Office  to  be  applied 
in  reinstating  the  mill,  or  otherwise  than  according  to  the 
directions  of  the  plaintiff,  and  from  interfering  to  prevent 
the  receipt  thereof  bv-the  plaintiff.  The  defendant  by  his 
answer  insisted  on  the  right  to  retain  the  £220  4^.  for  his 
own  benefit. 

Vice-Chancellor  Malins  having  granted  an  injunction  ac- 
cording to  the  fourth  paragraph  of  the  prayer,  the  defendant 
appealed.  The  appeal  motion  came  before  the  court  on  the 
15th  of  March,  and  stood  over  to  give  the  parties,  an  oppor- 
tunity of  coming  to  some  arrangement.  None  having  been 
come  to,  it  was  agreed  that  the  court  should  dispose  of  the 
suit  as  if  it  was  at  the  hearing. 

Mr.  Olasse,  Q.C.,  and  Mr.  W.  W.  Cooper^  for  the  de- 
fendant. 

Mr.  T.  a  Wright  (Mr.  Hlggins,  Q.C.,  with  him),  for  the 
plaintiff;  as  to  the  time  from  which  rent  was  to  cease  and  in- 
terest to  run,  referred  to  Weeding  v.  Weeding  (*),  Day  v. 
Weeding  ('),  where  it  was  held  that  interest  instead  qf  rent 
began  to  run  from  the  rent-day  last  preceding  the  exercise 
of  the  option  to  purchase. 

Sir  W.  M.  James,  L.  J.:  I  am  of  opinion  that  the  plaintiff 
has  been  right  throughout,  and  that  the  defendant  must 
pay  the  costs  of  the  suit.  The  plaintiff  was  a  lessee  with 
an  option  of  purchase,  and  was  under  an  obligation  to  in- 
sure against  fire.  He  inSured  the  propertjr  in  a  sufficient 
amount,  a  fire  occurred,  and  the  lessor  having  also  insured 

Q)  7  J.  A  H.,  424.  («)  Reg.,  Lib.  A.,  1857,  f.  1697. 
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the  property,  the  insurance  eflfected  by  the  lessee  became 
to  a  great  extent  unproductive  in  consequence  of  the  ex- 
istence of  *the  other  policy,  of  which  he  nad  no  no-  [389 
tice.  The  lessee  then  had  a  right  to  say  that  the  lessor 
must  account  for  what  he  received  under  that  other  policy, 
and  having  exercised  his  option  of  purchase,  he  had  a  right 
to  say  that  the  landlord  must  take  the  policy-money  on  ac- 
count of  the  purchase-money.  The  litigation  is  owing  to 
the  landlord  having  insisted  on  retaining  the  proceeds  of 
one  policy  for  his  own  benefit,  having  insisted  on  the  pro- 
ceeds of  the  other  being  applied  in  reinstating  the  premises, 
notwithstanding  the  exercise  of  the  option  of  purcnase,  and 
having  brought  ejectment ;  on  all  which  points,  in  my  opin- 
ion, he  was  in  the  wrong.  According  to  the  terms  of  the 
option  of  purchase  the  rent  was  to  be  paid  up  to  the  time 
of  completion :  so,  allowing  a  reasonable  time  for  comple- 
tion, let  the  plaintiff  pay  rent  to  the  24th  of  June,  1874, 
and  interest  on  the  balance  of  the  purchase-money  from  that 
day  to  completion.  The  defendant  must  pay  the  costs  of  the 
suit,  except  that  there  will  be  no  costs  of  the  motion  before  us. 

Sir  Gt.  Mellish,  L.  J.,  concurred. 

Solicitors  :  Messrs.  ScoU,  Jarrnain  &  Co,;  Mr.  /.  E.  Wilson. 


[Law  Reports,  10  Chancery  Appeals,  389.] 
L.JJ.,  April  20,  1876. 

Betnon  v.  Cook. 

[1874    B.     89.] 
Mortgage — Reversion — JSkpeetant  Beir — Betuonable  Bargain,  . 

A  man  twenty-six  years  of  age,  entitled  to  a  reversion  of  £600,  but  wholly  withont 
present  means,  applied  to  a  money  lender,  who  advanced  him  £86  on  a  mortgage  of 
the  reversion  for  £100,  with  a  provision  that  if  default  should  be  made  in  payment 
of  the  £100,  the  £100  shoald  bear  interest  at  6  per  cent  per  month.  Twelve  years 
afterwards  the  reversion  fell  into  possession,  and  on  a  bill  filed  by  the  personal  rep- 
resentative of  the  mortgagor,  a  decree  was  made  for  redemption  on  payment  of  the 
sum  borrowed  and  simple  interest  at  6  per  cent. 

Ded'ee  of  the  Master  of  the  Rolls  affirmed. 

RiiYS  Beynon,  at  the  date  of  the  transaction  impeached 
by  the  bill,  was  twenty-six  years  of  age,  and  had  recently 
married.  He  was  wholly  without  means,  and  not  having 
been  brought  up  to  *any  business  or  profession,  was  [390 
unable  to  procure  his  livelihood,  and  was  supported  chiefly 
by  his  wife's  relations.  He  had  been  entitled  to  a  younger 
12  Eng.  Rep.  97 
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son's  portion  of  £600;  charged  on  the  familjr  estate  ;  but  in 
the  early  part  of  the  year  1860,  on  the  occasion  of  the  sale 
of  the  estate,  he  had  released  his  portion,  and  had  taken  in 
lieu  of  it  the  bond  of  his  elder  brother  for  £600,  payable  on 
the  death  of  his  father,  John  Thomas  Beynon,  who  was  then 
fifty-four  years  of  age,  and  in  good  health. 

In  July,  1861,  Rhys  Beynon  was  in  great  pecuniary  dis- 
tress, and  applied  to  a  friend  named  W  hitmore,  who  had 
previously  lent  him  small  sums,  to  assist  him  in  obtaining 
money.  Whitmore  introduced  him  to  the  defendant,  a 
money-lender  named  Robert  Cook.  On  the  16th  of  July, 
Cook  advanced  to  Rhys  Beynon  the  sum  of  £85  on  his  prom- 
issory note  for  £100,  payable  at  six  months'  date.  Payment 
of  the  £100  was  collaterally  secured  by  an  indenture  of  mort- 
gage of  even  date,  whereby  Rhys  Beynon  assigned  the  bond 
to  Copk,  and  it  was  declared  that  Cook  should  stand  pos- 
sessed of  the  bond  upon  trust,  in  case  default  should  be 
made  in  payment  of  the  note  on  the  16th  of  January,  1862, 
to  sell  the  bond,  and  out  of  the  proceeds  to  retain  his  costs, 
charges,  and  expenses,  and  the  sum  of  £100,  with  interest 
thereon  from  the  16th  of  January,  1862,  at  the  rate  of  6  per 
cent,  per  month. 

Rhys  Beynon  continued  in  a  state  of  pecuniary  distress 
up  to  the  time  of  his  death.  He  died  on  the  26th  of  Octo- 
ber, 1872,  leaving  his  widow,  the  plaintiff,  his  legal  personal 
representative. 

John  Thomas  Beynon  died  on  the  26th  of  October,  18T3. 

In  December,  1873,  the  plaintiff  offered  to  repay  the  money 
actually  advanced  by  Cook,  with  compound  interest  at  5  per 
cent,  to  the  date  of  the  offer,  but  Cook  refused  to  take  less 
than  £400,  and  after  some  further  correspondence,  which  led 
to  no  result,  the  plaintiff  filed  her  bill  against  Cook,  praying 
that  it  might  be  declared  that  the  promissory  note  and  mort- 
gage ought  to  stand  as  securities  only  for  the  money  actually 
advanced  to  Rhys  Beynon  by  the  defendant,  with  such  fur- 
ther sum  by  way  of  interest  as  the  court  might  award ;  and 
for  consequential  relief. 

Cook,  by  his  answer,  submitted  that  the  terms  on  which 
he  made  the  advance  were  not  unconscionable,  and  stated, 
which  was  not  denied,  that  for  several  years  previously  to 
391]  his  death  Rhys  Beynon  *was  a  clerk  in  the  .employ- 
ment of  the  plaintiffs  solicitor,  during  which  period  he  never 
made  any  attempt  to  oppose  the  defendant's  claim  or  made 
any  complaint  whatever  against  it. 

The  Master  of  the  Rolls  made  a  decree  for  redemption 
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on  payment  of  the  amount  advanced  and  simple  interest  at 
5  per  cent.  (') 


^The  defendant  appealed. 

(')  1875.  Feb.  15. 

Sm  G.  JESSEii,  M.R. :  I  am  of  opin- 
ion that  Rhys  Beynon  was  in  that  pecu- 
liar position  of  reversioner  or  remain- 
derman which  is  oddly  enough  de- 
scribed as  an  expectant  heir.  This 
phrase  is  used,  not  in  its  literal  mean- 
ing, but  as  including  eveiy  one  who 
has  either  a  vested  remainder  or  a  con- 
tingent remainder  in  a  family  property, 
including  a  remainder  in  a  portion,  as 
well  as  a  remainder  in  an  estate,  and 
every  one  who  has  the  hope  of  suc- 
cession to  the  property  of  an  ancestor, 
either  by  reason  of  his  being  the  heir 
apparent  or  presumptive,  or  by  reason 
merely  of  the  expectation  of  a  devise 
or  bequest  on  account  of  the  supposed 
or  presumed  affection  of  his  ancestor 
or  relative.  More  than  this,  the  doc- 
trine as  to  expectant  heirs  has  been  ex- 
tended to  all  reversioners  and  remain- 
dermen, as  appears  from  Tottenham  v. 
Emviet\U  W.  R.  3)„and  EarlofAyles- 
ford  V.  Morris  (Law  Rep.,  8  Ch.  484). 
So  that  the  doctrine  not  only  includes 
the  class  I  have  mentioned,  who  in  some 
popular  sense  might  be  called  expectant 
heirs,  but  also  all  remaindermen  and 
reversioners. 

Even  if  you  limit  the  application  of 
the  doctrine  to  the  class  of  persons  who, 
in  some  popular  sense,  are  expectant 
lieire,  I  hold  that  Rhys  Beynon  waa  one. 
His  property  consisted  of  this  rever- 
sionary sum,  and  nothing  else.  He 
was  in  great  distress,  and  a  friend  in- 
troduced him  to  Mr.  Robert  Cook,  who 
took  from  this  young  man  a  promissory 
note  for  £100,  for  which  he  was  charged 
£15  discount  for  six  months,  and  a 
mortgage  of  his  reversionary  interest, 
whereby  he  covenanted,  in  case  of  the 
note  not  being  paid  (and  everybody 
knew  that  it  would  not  be  paid)  to  pay 
interest  at  the  rate  of  5  per  cent,  per 
month  until  Cook  was  paid  by  the  sale 
of  the  bond,  or  by  the  reversion  fall- 
ing into  possession. 

The  point  to  be  considered  is,  was 
this  a  hard  bargain?  The  doctrine 
has  nothing  to  do  with  fraud :  Bowes  v. 
Heaps  (3  V.  <fe  B.,  117).  It  has  been 
laid  down  in  case  after  case  that  the 
court,  wherever  there  is  a  dealing  of 
iliia  kind,  looks  at  the  reasonableness 


[392 

of  the  bargain,  and  if  it  is  what  is 
called  a  hard  bargain,  sets  it  aside.  It 
was  hardly  argu^  with  anything  like 
force  or  effect  on  behalf  of  the  defen- 
dant, that  such  terms  could  have  been 
obtained  from  a  man  who  was  in  a  po- 
sition to  offer  good  security.  It  was 
not  denied  that  the  obligor  was  a  per- 
son in  good  circumstances,  and  well 
able  to  pay  the  bond.  It  was  not  said, 
in  fact  it  could  not  have  been  said,  that 
the  security  was  not  worth  more  than 
£85.  It  was  not  said  this  was  a  bar- 
gain which  a  man  who  was  not  in  great 
distress  would  have  acceded  to.  It  was 
obviously  a  very  hard  bargain  indeed, 
and  one  which  cannot  be  treated  as  be- 
ing within  the  rule  of  reasonableness 
which  has  been  laid  down  by  so  many 
judges.  Yet  I  have  heard  a  very  long 
argument  on  the  subject.  It  was  sug- 
gested that  the  abolition  of  the  usury 
laws  might  have  some  effect  on  the  case, 
but  their  abolition  could  have  no  effect 
upon  the  doctrine,  because  the  doctrine 
was  established  at  a  time  when  the 
usury  laws  existed,  and  therefore  could 
not  have  been  applicable  to  a  case 
tainted  with  usury.  Then  it  was  sug- 
gested that,  because  the  usury  laws  had 
been  repealed,  a  bargain  that  before 
was  unreasonable  became  reasonable. 
Upon  that  Croft  v.  Qraham  (2  D.  J.  & 
S.  155)  is  conclusive,  showing  that  the 
repeal  of  the  usury  laws  do^s  not  make 
a  nard  bargain  with  an  expectant  heir 
reasonable,  because  in  other  cases  the 
usury  laws  no  longer  being  in  force, 
persons  may  make  hard  bargains  with 
persons  entitled  to  property  in  posses- 
sion, or  entitled  to  no  property  at  all. 

I  have  disposed  of  the  argument  that 
Rhys  Beynon  was  not  an  expectant 
heir.  I  think  he  was  one  in  every 
sense  of  the  word.  He  certainly  was  a 
person  entitled  to  a  reversion,  and  if  he 
borrowed,  he  must  have  borrowed 
either  on  the  reversion,  or  with  a  view 
to  the  reversion  being  a  security.  It 
has  never  been  said  a  man  can  be  re- 
lieved because  he  happens  to  be  a  re- 
versioner, and  the  money-lender  does 
not  know  it,  but  lends  him  money  upon 
his  promissory  note  at  usurious  inter- 
est. In  order  to  be  relieved,  he  must 
have  been  trusted  upon  the  credit  of 
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Mr.  Brett  (Mr.  Karslake^  Q.C.,  with  him),  for  the  appel- 
lant :  The  borrower  was  not  a  yonng  man  as  in  Eart  of 
393]  Aylesford  v.  *Morris  {'Y  In  Webster  v.  Cook  (')  a 
similar  dealing  was  supported.  There  is  no  suggestion  of 
fraud  or  pressure. 


his  expectations  :  Earl  of  AyUaford  v. 
Morris.  In  this  case  there  is  an  actual 
mortgage  ;  and  it  is  not  suggested  that 
without  the  mortgage  Mr.  Cook  would 
have  made  the  advance.  The  credit 
went  upon  the  faith  of  the  expectation 
of  the  reversion.  That  is  the  element, 
as  far  as  I  can  see,  in  all  the  authorities, 
and  the  older  authorities  are  unaffected 
either  by  the  repeal  of  the  usury  laws 
or  by  the  Sales  of  Reversions  Act  (31  & 
32  Vict.  c.  4). 

There  appears  to  me  to  be  no  ques- 
tion here  about  that  act.  It  was  con- 
sidered in  Earl  of  Aylesfo^rd  v.  Morris 
to  make  no  difference  in  the  case  of  a 
loan,  ana  I  do  not  see  how  it  could 
make  any  difference  in  the  case  of  a 
loan.  What  was  set  aside  in  the  old 
cases  was  the  loan  :  Baniardinton  v. 
Lingood  (2  Atk.  133  ;  Barn.  Ch.  R.  337); 
the  doctrine  being,  that  you  must  not 
lend  on  extravagant  terms  to  rever- 
sioners or  remaindermen,  with  a  view 
to  getting  paid  out  of  the  reversion  or 
the  remainder  ;  and  therefore  1  say  it  is 
the  transaction  of  the  loan  that  is  set 
aside.  That  part  of  it  has  nothing  to 
do  with  the  value  of  the  property.  You 
may  not  know  the  value  of  the  expec- 
tation, or  it  may  be  utterly  uncertain, 
as  in  Earl  •f  Chesterfield  v.  Jaiissen  (i 
\Vh.  &  T.  L.  C.  (3d.  ed.)  483),  where 
nobody  knew  what  the  old  Duchess  of 
Marlborough  would  leave  to  Mr.  Spen- 
cer, and  therefore  no  one  could  tell 
the  value  of  the  expectation. 

In  many  other  cases,  what  is  called 
the  spes  ^uccessionis,  that  is,  expectant 
heirship,  must  depend  upon  the  deal- 
ings by  the  ancestor  with  the  property 
in  his  lifetime.  Nothing  can  be  more 
uncertain  than  these ;  and  therefore 
the  value  of  the  security  is  not  an  ele- 
ment for  consideration. 

The  Sales  of  Reversions  Act  (31  &  32 
Vict.  c.  4)  was  passed  for  the  purpose 
of  abolishing  the  equitable  doctrine 
which  sets  aside  the  sale  of  a  reversion 
'simply  on  the  ground  tho  t  the  sum  paid 
was  not,  in  the  opinion  )f  the  judges, 
an  adequate  value  for  *:he  thing  sold. 
It  was  thought  by  the  Legislature  that 


the  doctrine  rested  upon  no  solid  founda- 
tion, the  value  of  a  thing  being  what  it 
would  fetch.  To  that  extent,  no  doubt, 
the  law  administered  by  courts  of  equity 
was  interfered  with,  but,  as  I  said  be- 
fore, the  act  seems  to  have  no  applica- 
tion to  the  present  case,  and  even  if  it 
had  not  been  so  laid  down  in  Earl  qf 
Aylesford  v.  Morris^  1  should  hold  that 
it  has  no  such  application. 

One  other  defence  is  suggested,  and 
that  is,  that  the  bill  was  fil(^  too  late, 
the  transaction  having  taken  place  in 
July,  1861,  and  the  suit  not  having 
been  instituted  until  February,  1874. 
The  nature  of  these  cases  is,  that  the 
distress  continues  while  the  interest  is 
running.  The  object  of  the  rule  is  to 
prevent  the  distress  of  the  reversioner 
being  taken  advantage  of,  and  to  pro- 
tect him,  according  to  Mr.  Swanston 
(2  Sw.,  140,  n.),  "against  the  designs 
of  that  calculating  rapacity  which  the 
law  constantly  discountenances,  the  dis- 
tress frequently  incident  to  the  owners 
of  profitable  reversions,  and  the  improv- 
'  idence  with  which  men  are  commonly 
disposed  to  sacrifice  the  future  to  the 
present."  All  these  things  remain  as 
long  as  the  reversion  remains ;  that  is, 
until  it  ^alls  into  possession  there  is  a 
continuance  of  the  state  of  distress  and 
improvidence.  In  the  present  case,  the 
reversioner  died  in  the  lifetime  of  his 
father,  the  tenant  for  life.  If  the  ob- 
jection of  delay  is  available  in  these 
cases  at  all — and  I  should  be  the  last 
judge  to  say  that  men  shall  not  seek 
their  legal  remedies  promptly — it  can- 
not be  made  available  dntil  the  death 
of  the  tenant  for  Hfe.  Now,  in  the 
present  case,  the  tenant  for  life  died  in 
October,  1873,  and  the  bill  was  filed  in 
February,  1874,  so  that  the  objection 
of  delay  cannot  possibly  avail.  I  there- 
fore make. a  decree  for  the  delivery  up  of 
the  securities  on  payment  of  the  amount 
actually  advanced,  with  simple  interest 
at  5  per  cent. ,  and  as  more  than  that  was 
offered  to  Mr.  Cook  before  bill  filed,  I 
order  him  to  pay  the  costs  of  the  suit. 

(')  Law  Rep.,  8  Ch.,  484. 

(«)  Ibid.,  2Ch.,  542. 
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.  Moreover,  the  lapse  of  time  is  conclusive,  and  must  be 
taken  as  a  confirmation  by  acquiescence. 

Mr.  Swanstorij  Q.C.,  and  Mr.  Crossleyy  for  the  plaintiff, 
were  not  called  upon. 

Sib  W.  M.  James,  L.  J.:  This  is  a  perfectly  idle  appeal. 
The  appeal  is  dismissed  with  costs. 

Sir  br.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  plaintiff :  Mr.  James  Mason. 
Solicitor  for  the  defendant :  Mr.  Bebb. 


[Law  Reports,  10  Chancery  Appeals,  894.] 

L.JJ.,    March  24;  April  28,  1875. 

*ASPBEN  V.    SeDBON.  [394 

[1874    A.     2.] 

Injunction — Minerals — Support  to  BuHdings — Damages — Grant, 

A  piece  of  land  on  which  a  cotton  mill  was  to  be  built  was  conveyed,  the  CTantor 
reserving  to  himself  a  chief  rent,  and  reserving  all  mines  and  minerals  unoer  the 
piece  of  land,  and  power  to  take  the  same  at  pleasure,  making  compensation  for  dam- 
ages to  be  done  to  the  cotton  mill.  The  grantee  coyenantea  to  build  and  keep  in 
repair  the  cotton  mill : 

Hdd,  that  the  grantor  would  not  be  restrained  from  working  and  taking  the  min- 
erals under  the  piece  of  land,  though  the  buildings  on  the  piece  of  land  would  neces- 
sarily be  thereby  injured. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

Caledonian  Railway  Company  v.  Sprot  {})  distinguished. 

By  an  indenture  dated  the  Blst  of  December,  1861,  one 
William  Stott  conveyed  in  fee  to  John  Pilkington,  as  a  trus- 
tee for  the  West  Houghton  Cotton  Manufacturing  Company, 
a  piece  of  land  at  West  Houghton,  with  its  appurtenances, 
subject  to  the  following  reservation : 

''Except  and  always  reserved  out  of  these  presents,  and 
the  direction,  appointment,  grant,  and  convejrance  hereby 
made,  unto  the  said  William  Stott,  his  appointees,  heirs, 
and  assigns,  all  mines,  veins,  and  seams  oi  coal,  cannel, 
and  ironstone;  and  other  mines  and  minerals,  lying  within 
or  under  the  said  piece  of  land  hereby  appointed,  granted, 
and  conveyed,  or  any  part  or  parts  thereof,  respectively, 
with  full  liberty,  power,  and  authority  for  the  said  William 
Stott,  his  appointees,  heirs,  and  assigns,  and  his,  their,  or 
any  of  their  lessees,  agents,  and  workmen,  and  everjr  or  any 
other  person  or  persons,  by  his,  their  or  any  of  their  order 
or  permission,  at  any  time  or  times,  or  from  time  to  time,  to 
search  for,  get,  win,  take,  cart,  and  carry  away  the  same, 

(«)  2  Macq.,  549. 
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and  sell  or  convert  to  his  or  their  own  use  the  said  excepted 
mines,  veins,  and  seams  of  coal,  cannel,  ironstone,  and  other 
mines  and  minerals,  or  any  of  them,  or  any  part  or  parts 
thereof,  at  pleasure,  and  to  do  all  things  necessary  for 
effectuating  all  or  any  of  the  aforesaid  purposes,  but 
395]  *witnout  entering  upon  the  surface  of  the  said  prem- 
ises, or  any  part  thereof,  so  that  compensation  in  money  be 
made  by  him  or  them  for  all  damage  that  shall  be  done  to 
the  erections  on  the  said  plot  by  the  exercise  of  any  of  the 
said  excepted'liberties,  or  in  consequence  thereof." 

The  piece  of  land  was  also  made  subject  to  the  payment 
to  Stott  and  his  heirs  of  a  chief  rent  of  £72  3^.  2<z.,  which 
had  since  been  redeemed.  The  indenture  further  contained 
a  covenant  by  the  company  to  build  on  the  piece  of  land, 
and  forever  afterwards  to  maintain  in  good  repair,  a  sub- 
stantial building  suitable  for  a  cotton  mill,  and  one  or  more 
messuages  or  dwelling-houses,  and  to  furnish  the  said  build- 
ing with  sufficient  steam  power,  mill  gearing,  and  machinery, 
and  not  to  allow  the  piece  of  land  to  be  used  for  any  other 
purpose  than  that  of  a  cotton  mill.  And  the  indenture  con- 
tained, amongst  many  other  covenants  and  provisions,  a 
covenant  by  Stott,  "that  he,  the  said  William  Stott,  his 
appointees,  heirs,  executors,  administmtors,  or  assigns,  will 
from  time  to  time,  and  at  all  times  hereafter,  make  and  pay 
full  and  reasonable  compensation  (the  amount  thereof  to  be 
determined,  in  case  of  difference,  by  two  indifferent  arbitra- 
tors, or  their  umpire,  as  in  the  ordinary  case  of  settlement 
of  disputes  bv  arbitrators)  for  all  damage,  spoil,  injury,  or 
loss  that  shall  or  may  from  time  to  time  be  sustained  by  the 
owner,  tenant,  or  occupier,  or  owners,  tenants,  or  occupiers 
for  the  time  being  of  the  lands  hereinbefore  expressed  to  be 
hereby  appointed  and  granted,  or  any  part  thereof,  or  of 
any  erections  or  buildings  for  the  time  being  thereupon,  for 
or  by  reason,  in  respect,  or  in  consequence  of  the  searching' 
for,  getting,  working,  or  carrying  away  any  of  the  herein- 
before excepted  mines,  minerals,  or  substances  lying  within 
or  under  the  same  land,  or  any  part  thereof." 

The  mill  was  built  on  the  piece  of  land,  but  was  partly 
destroj^ed  by  fire  in  1870.  The  company  afterwards  went 
into  liquidation,  and  the  plaintiff,  H.  Aspden,  in  1871, 
bought  from  the  liquidator  the  piece  of  land,  and  reinstated 
the  cotton  mill. 

The  minerals  reserved  by  the  conveyance  had  been  bought 
by  the  defendants,  J.  Seddon  and  T.  H.  Seddon,  and  they 
had  lately  begun  to  work  coal  mines  under  or  adjacent  to  the 
mill.     These  workings  caused,  as  the  phiintiffs  alleged*,  sub- 
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Bidences  of  the  *8oil,  causing  cracks  in  the  wall  of  the  [396 
mill,  and  preventing  the  machinery  from  working  properly ; 
and,  as  the  plaintiffs  alleged,  the  mill  might  be  stopped  at 
any  moment.  The  plaintiffs  further  alleged  that  it  would 
take  a  large  sum  to  repair  the  injury,  and  that  the  mill 
could  never  be  restored  to  as  gooa  a  state  as  it  was,  and 
that  in  such  cases  seven  or  eight  years  was  the  usual  period 
allowed  for  subsidence.  And  the  bill,  which  was  filed  by 
Aspden  and  his  mortgagees,  prayed  for  an  account  and 
payment  of  daniages,  and  for  an  injunction  to  restrain  the 
defendants  from  working  airy  coals  or  minerals  so  as  to 
cause  an  injury  to  the  plaintiffs. 

The  defendants  denied  that  the  subsidences  complained  of 
were  occasioned  by  the  working  of  their  pits,  and  also 
averred  that,  under  the  terms  of  the  deed  of  1861,  they  had 
a  right  to  work  the  coal  as  they  thought  fit,  on  paying 
damages. 

The  Master  of  the  Rolls  was  of  opinion  that  by  the  deed 
of  1861  the  parties  had  contemplated  and  contracted  that 
the  grantor  might  take  the  minerals,  and  might  take  them 
in  such  a  manner  as  would  cause  injury  to  the  surface, 
making  compensation;  and  his  honor  dismissed  the  bill 
with  costs  ('). 


(»)  1874.     Nov.  16. 

Sir  G.  Jessel,  M.R.:  I  must  decide 
this  case  on  my  own  view  of  the  con- 
struction of  the  contract,  for  this  I  take 
to  be  the  result  of  all  the  authorities 
cited  to  me.  There  is  a  rule  of  law 
which  says,  and  reasonably  says,  that 
where  a  man  grants  to  another  a  piece 
of  land,  reserving  either  the  whole  or 
a  portion  of  the  subsoil  below  a  £^ven 
depth,  or  the  whole,  or  a  particular 
portion  of  one  kind  of  subsoil  or  min- 
erals, there  is  a  presumption  of  law 
that  the  grantee  of  the  land  is  to  keep 
it,  and  that  the  grantor  is  not  by  any 
act  of  his  to  cause  the  surface  of  the 
land  to  subside,  as  it  is  called,  that  is, 
to  crack,  break  up,  or  be  otherwise  in- 
jured, in  such  away  as  that  the  grantee 
cannot  reasonably  use  it.  That  is  clear 
from  the  nature  of  the  thing  granted. 
It  is  also  said  that  the  presumption  is 
of  such  a  character  as  that  it  is  to  in- 
fluence the  court  in  construing  the  in- 
strument of  grant  to  this  extent,  that 
prima  facie  the  parties  must  be  taken 
to  intend  the  thing  granted  to  be  en- 
joyed as  granted,  that  is,  the  surface 
is  to  Imj  enjoyed  without  its  being  liable 


to  be  disturbed.  All  that  seems  to  me 
to  be  perfectly  reasonable  and  perfectly 
beyond  controversy. 

llien  it  is  also  conceded,  and,  as  I 
read  the  authorities,  clearly  established, 
that  the  parties  may,  in  granting  a  piece 
of  land,  agree  to  reserve  the  minerals 
to  the  grantor,  and  to  allow  him  so  to 
work  them  as  to  damage  the  surface  of 
the  land  granted.  It  is  a  pure  question 
of  what  the  contract  is,  and  if  there  is 
such  a  contract  it  is  not  repugnant  to 
any  rule  of  law.  The  question  as'  to 
the  existence  of  such  a  contract  is  a 
little  influenced  by  the  circumstance 
whether  compensation  is  or  is  not  to  be 
made  to  the  grantee,  and  of  course  it  is 
more  reasonable  to  suppose  that  the 
parties  entered  into  such  a  contract  if 
you  find  that  compensation  is  to  be 
given  to  the  grantee  than  where  no 
such  compensation  is  given  ;  and  ac- 
cordingly, on  looking  at  the  cases,  you 
will  find  that  where  there  is  no  com- 
pensation, the  court  has  thought  that 
to  be  a  sort  of  additional  presumption 
in  favor  of  the  grantee.  That  is  not  a 
presumption  de  jure,  but  only  that  sort 
of  consideration  which  influences  the 
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397]    *The  plaintiffs  appealed. 

Mr.  Manisty^  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Mnch^  for 
the  plaintiffs :    According  to  this  decision  the  defendants 


court  in  construing  a  difficult  or  an 
ambiguous  instrument,  namely,  that 
what  is  reasonable  is  likely  to  have 
been  the  intention  of  the  parties  ;  and 
that  again  brings  us  back  to  the  cardi- 
nal question  of  what  is  the  construction 
of  the  contract  ? 

Now,  I  will  consider  this  contract 
first,  independently  of  the  cases,  and  I 
will  then  go  through  the  cases  to  show, 
as' I  think  I  can  show,  that  they  do  not 
interfere  with  the  ordinary  roles  of 
construction  beyond  the  presumption 
of  law  which  I  have  mentioned,  namely, 
that  the  thing  granted  is  to  be  enjoyed 
as  granted. 

[His  honor  then  stated  and  com- 
mented on  the  terms  of  the  deed,  com- 
ing to  the  conclusion  that  both  parties 
assumed  that  the  grantor  might  carry 
on  underground  workings  which  might 
seriously  injure  the  buildings  to  be 
erected,  the  grantee  being  compensated 
by  damages.  His  honor  then  con- 
tinued :]  That  being  my  view  of  the 
contract  between  the  parties,  it  follows 
that  the  plaintiff,  being  entitled  to 
damages  only,  has  no  right  to  come 
into  equity  to  get  these  damages.  The 
right  course,  therefore,  would  be  to 
dismiss  the  bill  without  prejudice  to 
any  action  for  dama^^es,  because  there 
would  be  no  equity  then  remaining  in 
the  bill.  But  as  the  bill  claims  dam- 
ages, it  would  be  right  to  put  words 
into  the  decree,  so  as  not  to  exclude 
the  claim  for  damages. 

The  other  point  which  I  have  to  con- 
sider is,  whether  I  am  precluded  by 
authority  from  so  deciding?  It  ap- 
pears to  me  that  although  the  tendency 
of  the  authorities  in  time  past  went 
certaixily  to  the  extent  of  supposing  it 
to  be  unlawful  to  contract  that  the  sur- 
face might  be  let  down,  yet  the  modem 
authorities,  when  carefully  examined, 
are  all  one  way,  and  will  be  found  to 
make  the  question  depend  on  the  con- 
struction of  the  deeds. 

The  first  case  cited  was  HarrU  v. 
Rydijig  (5  M.  &  W.,  60),  in  which  cer- 
tain  words  in  a  document  had  to  be 
construed.  No  judge  objects  more  than 
I  do  to  referring  to  authorities  merely 
for  the  purpose  of  ascertaining  the  con- 


struction of  a  document ;  that  is  to  say, 
I  think  it  is  the  duty  of  a  judge  to  as- 
certain the  construction  of  the  instru- 
ment before  him,  and  not  to  refer  to 
the  construction  put  by  another  judge 
npon  an  instrument,  perhaps  similar, 
but  not  the  same.  The  only  result  of 
referring  to  authorities  for  that  pur- 
pose is  confusion  and  error,  in  this 
way,  that  if  you  look  at  a  similar  in- 
strument, and  say  that  a  certain  con- 
struction was  put  upon  it,  and  that  it 
differs  only  to  such  a  slight  degree 
from  the  document  before  you,'  that 
you  do  not  think  the  difference  suffi- 
cient to  alter  the  construction,  you  miss 
the  real  point  of  the  case,  which  is  to 
ascertain  the  meaning  of  the  instru- 
ment before  you.  It  may  be  quite  true 
that  in  your  opinion  the  differenoe  be- 
tween the  two  instruments  is  not  suffi- 
cient to  alter  the  construction,  but  at 
the  same  time  the  judge  who  decided 
on  that  other  instrument  may  have 
thought  that  that  veqr  difference  would 
be  sufficient  to  alter  the  interpretation 
of  that  instrument.  You  have,  in  fact, 
no  guide  whatever;  and  the  result 
especially  in  some  cases  of  wills,  has 
been  remarkable.  There  is,  first,  doc- 
ument A.,  and  a  judge  formed  an 
opinion  as  to  its  construction.  Then 
came  document  B.,  and  some  other 
judge  has  said  that  it  differs  very  little 
from  document  A. — ^not  sufficiently  to 
alter  the  construction — ^therefore'  he 
construes  it  in  the  same  way.  Then 
comes  document  C. ,  and  the  judge  there 
compares  it  with  document  B.,  and 
says  it  differs  very  little,  and  therefore 
he  shall  construe  it  in  the  same  way. 
And  BO  the  construction  has  gone  on 
until  we  find  a  document  which  is  in 
totally  different  terms  from  the  first, 
and  which  no  human  being  would  think 
of  construing  in  the  same  manner,  but 
which  has  by  this  process  come  to  be 
construed  in  the  same  manner. 

I  will,  therefore,  say  nothing  as  to 
what  the  document  was  in  Harrut  v. 
Ryding.  But  the  ground  of  the  deci- 
sion was,  that  there  being  a  presump- 
tion that  the  lessee  was  to  have  a 
sufficient  support,  there  was  nothing 
in  that  instrument  which,  in  the  opinion 
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may  utterly  destroy  *the  mill,  but  that  cannot  be  in-  [398 
f erred  from  a  mere  provision  for  payment  of  damages : 
Harris   v.   Rydingi^).      A   grantor    cannot  do  anything 

The  next  case  dted  was  Duke  of 


of  the  judges,  showed  an  intention  that 
the  lessor  cocQd  interfere  with  that  sup- 
port. 

The  next  case  cited  was  Sma^t  v. 
MaHon  (5  E.  &  B.,  30).  There,  no 
doubt,  the  words  were  stronger  in 
favor  of  the  right  to  destroy  or  let 
down  the  surface ;  and  it  does  appear 
to  me,  speaking  with  the  greatest  re- 
spect for  so  great  a  judge  as  Lord 
Campbell,  that  he  should  not  have 
looked  at  the  grant  in  Harris  v.  Byd- 
ing  in  the  way  he  did.  He  says  :  *'  We 
have  compared  it  with  the  deed  in  Har- 
ris V.  Ryding,  as  set  out  in  the  report 
of  the  case,  and  with  a  full  copy  of 
that  deed  which  has  been  furnished  to 
us ;  and  for  this  purpose  we  can  dis- 
cover no  substantial  dilEerence  between 
them."  It  appears  to  me  that  the 
learned  judge  did  not  there  take  the 
right  course,  which  was  to  construe  the 
deed  first,  and  look  at  Harris  v.  Ryd- 
ing  afterwards,  and  not  look  at  the 
deed  m  Harris  v.  Ryding  with  a  view  to 
construe  the  deed  before  him.  But,  how- 
ever that  may  be,  Lord  Campbell  clearly 
puts  it  throughout  that  the  grantee 
may  renounce,  and  that  it  is  a  question 
of  construction,  and  nothing  else. 

The  next  case  which  was  referred  to 
was  the  case  of  Hext  v.  GUI  (Law  Rep. , 


BiLodeuck  V.  Wakefield  (Law  Bep.,  4 
H.  L.,  877),  the  decision  of  which  Lord 
Hatherley  puts  most  clearly  on  a  ques- 
tion of  the  construction  of  a  particular 
clause  of  a  particular  act  of  Parliament, 
having  reference,  no  doubt,  to  the  ex- 
isting state  of  things  at  the  time  when 
the  act  passed. 

The  next  case  is  the  case  o;f  Smith  v. 
Darby  (Law  Rep. ,  7  Q.  B.,  716).  That 
was  the  case  of  a  mining  lease,  and  it 
has  been  said  that  a  minmg  lease  is  a 
little  more  favorable  for  the  lessee  than 
a  grant.  That  may  be  so,  but  it  can 
make  very  slifi^ht  difference  if  the  word- 
ing is  dear.  That  case,  although  a  case 
of  construction,  has  a  considerskble  bear- 
ing on  the  present,  and  the  reason  is 
this :  It  was  there  again  put  by  the 
judges  simply  as  a  question  of  con- 
struction, but  still  the  ratio  decidendi 
was  this,  that  if  you  find  that  the  exact 
soi:t  of  damage  was  contemplated  by 
the  parties,  and  that  compensation  was 
agreed  to  be  given  for  it,  you  must 
imply  the  right  to  do  th6  thing,  the 
power  of  doing  which  must  have  been 
contemplated  in  order  to  cause  damage 
to  be  contemplated. 

The  last  case  which  I  was  referred  to 
was  Eadon  v.  Jeffcock  (Law  Rep.,  7  Ex., 


-  7  CTi.,  699),  in  which  case  there  was  no»  879).     That  was,   again,   a  case  of  a 


right  to  compensation  reserved.  That, 
no  doubt,  had  souie  little  bearing  on 
the  decision,  and  it  was  also  a  case  in 
which  there  were  none  of  the  peculiar- 
ities to  which  I  have  referred.  It  was 
also  a  question  of  construction  upon 
which  the  court  above  took  a  different 
view  from  that  taken  by  the  court  be- 
low. But  Sir  G.  Mellish  felt  no  diffi- 
culty on  the  subject,  and  said  that  if 
the  owner  sells  the  surface  and  re- 
serves the  minerals  with  power  to  get 
them,  he  ought,  if  he  intends  to  have 
the  power  of  destroying  the  surface  in 
getting  them,  to  frame  his  power  in 
such  language  that  the  court  may  be 
able  to  say  that  such  was  clearly  the 
intention  of  the  parties  ;  and  the  Court 
of  Appeal,  differing  from  the  Vice- 
Chancellor,  was  of  opinion  that  the 
grantor  had  not  done  so. 


mining  lease,  and  the  only  importance 
of  the  case  is  that  it  shows  what  is  the 
rule  laid  down  by  the  court  for  ascer- 
taining the  rights  of  the  parties.  In  all 
these  cases  the  contract  would  regulate 
the  obligations  and  the  rights  of  the 
parties ;  but  when  the  contract  is  am- 
biguous, there  is  a  presumption  of  law 
that  the  surface  is  not  to  be  interfered 
with,  and  that  would  turn  the  scale  in 
the  favor  of  the  grantee  of  the  surface. 
But  being  of  opinion  (to  use  the  words 
of  Baron  Cleasby  in  that  case)  that,  on 
a  fair  construing  of  the  contract,  hav- 
ing regard  to  the  subject-matter,  and 
having  regard  to  the  state  of  matters 
at  the  time  when  it  was  entered  into, 
and  of  course  giving  to  technical  words 
their  technical  meaning — I  say,  con- 
struing the  contract  fairly,  according  to 
the  rules  of  law — it  is  plain  that  the 
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repugnant  to  his  grant,  and  destroy  the  thin^  gmnted. 
399]  *That  the  intention  was  not  to  allow  the  destniction 
of  the  mill  is  clear  from  the  covenants  to  keep  the  mill  in 
remir.  The  grantor  cannot  render  it  impossible  for  the 
400]  grantee  to  comply  with  the  *covenants  imposed  on 
him.  The  presumption  is  in  favor  of  right  to  support : 
Dugdale  v.  Roheitson (*). ' 

The  case  of  Caledonian  Railway  Company  v.  Sprot  (')  is 
very  similar.  We  say  that  the  owner  of  the'  mines  may  do 
some  incidental  damage,  but  may  not  deliberately  destroy 
the  mill.  A  provision  for  compensation  does  not  make  an 
illegal  act  legal :  Roberts  v.  ilaines  (');  Hext  v.  Gill  {*). 
RowbotJiam  v.  WiUon  (*)  was  different. 

[They  also  referred  to  Eadon  v.  Jeff  cock  (*),  Smith  v.  Dar- 
by ('),  and  Duke  of  Buccleugh  v.  Wakefield  (").] 

Mr.  Her  Schelly  Q.C,  and  Mr.  A.  Brown  (Mr.  CJiitty,  Q.C., 
with  them),  for  the  respondents  :  It  is  clear  that  the  inten- 
tion of  the  parties  was  that  the  owner  of  the  mines  was  not 
to  be  interfered  with  in  working  them,  and  was  only  to  be 
liable  in  damages:  Buchanan  v.  Andrew {*).  As  to  the 
covenant  to  repair,  it  is  clear  that  either  we  could  not  en- 
force it,  or  else  we  should  have  to  pay  with  one  hand  what 
we  received  with  the  other.  Under  this  deed  we  may  dig 
the  coal  iand  do  damage,  not  as  doing  wrong,  but  as  our 
right.  It  is  impossible  to  distinguish  between  proper  work- 
ing and  improper  working.  How  can  a  miner  tell  when  he 
is  taking  coal  which  will  do  damage,  and  when  he  is  taking 
it  when  it  will  not  do  damage  ?  Such  a  contract  is  legal ; 
and  if  these  words  have  not  *thi8  effect,  no  words  can  have 
it.  The  grantor  is  not  derogating  from  his  grant,  but  is  * 
keeping  within  it. 

Mr.  Manisty,  in  reply  :  Unless  all  right  to  support  is  ex- 
pressly given  up,  it  must  remain ;  and  such  a  giving  up 
will  not  De  implied.  The  meaning  is,  that  the  right  to  sup- 
port is  not  given  up  ;  but  that  if  in  taking  the  coal  and  leaving 

parties  here  did  intend  and  contemplate        That  being  my  view  of  the  case,  the 

that  the  grantor,  who  was  entitled  to  bill  must  be  dismissed,  and,  of  course, 

take  tlie  minerals,  should  also  be  en-  with  costs,  but  without  prejudice  to 

titled  to  take  them  in  such  a  manner  as  any  action  at  law. 

to  cause  injury  to  the  surface,  he  mak-        (')  S  K.  <fe  J.,  695. 

ing  compensation.      The   court    must        (*)  2  Macq.,  449. 

give  effect  to  the  contract  between  the        (^)  6  E.  <fe  B..  643. 

parties,  and,   having   arrived  at  that        (•*)  Law  Rep.,  7  Ch.,  699. 

conclusion  from  the  construction  of  the        (*)  8  II.  L.  C,  348. 

instrument,  the  court  is  not  compelled        (**)  Law  Rep.,  1  Ex..  379. 

by  any  rule  or  presumption  of  law  to        (')  Ibid.,  7  Q.  B.,  716. 

say  that  the  parties  may   not  so  con-        (*)  Ibid,.  4  H.  L.,  377. 

tract.  (*)  Law  Krp..  2  II.  L.,  Sc.  2S6. 
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supports  some  damage  is  done,  it  must  be  paid  for.  The 
provision  as  to  compensation  is  not  privative  but  cumula- 
tive. 

*  April  23.  Sir  G.  Mellish,  X^.  J.,  now  delivered  the  [401 
jugdment  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  Master  of  the  Rolls, 
by  which  he  held  that  the  plaintiffs  were  not  entitled  to  the 
relief  claimed  by  their  bill.  The  sole  question  to  be  deter- 
mined is,  whether  the  plaintiffs,  as  the  owners  of  a  certain 
cotton  mill  and  other  premises  situate  at  West  Houghton, 
in  the  county  of  Lancaster,  are  entitled  to  have  their  cotton 
mill  and  other  premises  supported  by  the  subjacent  and 
adjacent  minerals  of  the  defendants,  so  as  to  entitle  the 
plaintiffs  to  an  injunction  to  restrain  the  defendants  from 
getting  their  minerals  in  such  a  manner  as  to  cause  an  injury 
to  the  plaintiffs. 

The  question  entirely  depends  upon  the  proper  construc- 
tion to  oe  put  upon  an  indenture  of  the  31st  of  December, 
1861,  by  which  the  premises  now  belonging  to  the  plaintiffs 
were  conveyed  by  the  defendants'  predecessors  in  title  to  the 
plaintiffs'  predecessors  in  title,  with  a  reservation  of  the 
minerals  underneath.  The  material  parts  of  the  deed  are 
these:  [His  Lordship  then  stated  them.] 

Now,  it  is  clear  that  as  the  land  was  conveyed  by  Stott  to 
the  trustee  for  the  West  Houghton  Cotton  Manufacturing 
Company  for  the  express  purpose  that  a  cotton  mill  and 
other  buildings  might  be  erected  on  it,  and  forever  there- 
after be  kept  in  repair,  as  a  security  for  the  rent-charge 
reserved  thereout,  there  was  prima  facie  the  grant  of  a 
right  to  have  not  only  the  surface  of  the  land  in  its  nat- 
ural state,  but  the  buildings  to  be  erected  supported  by  the 
subjacent  and  adjacent  minerals  then  belonging  to  Stott,  and 
reserved  to  him  by  the  deed.  The  case  of  Ualedonian  Rail- 
way Company  v.  Sprotti^)  is  a  direct  authority  to  this  ex- 
tent. Still  it  is  equally  clear  that  this  prima  facie  inference 
may  be  rebutted,  and  that  if  it  appears  from  any  express 
words  in  the  deed,  or  by  necessary  intendment  from  any- 
thing contained  in  the  deed,  that  it  was  not  the  intention  of 
the  parties  that  there  should  be  any  right  to  support,  the 
court  is  bound  to  hold  that  the  plaintiffs  have  failed  to 
make  out  their  case. 

As  laid  down  by  Lord  Wen sley dale  in  Rowbotham  v. 
Wilson  (*)  the  rights  of  the  grantor  in  the  minerals  must  de- 
pend upon  the  *  terms  of  the  deed  by  which  they  are  [402 
reserved  when  the  surface  is  conveyed.     Now,  by  the  deed, 

(')  2  MHoq.,  449,  («)  8  H.  L.  C,  848. 
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all  mines  and  seams  of  coal,  ironstone,  and  other  minerals 
reserved  to  Stott,  with  full  liberty,  power,  and  authority  for 
Stott  and  his  lessees  "to  search  for,  get,  win,  take,  cart 
and  carry  away  the  same,  and  sell  or  convert  to  his  or 
their  own  use  the  said  excepted  mines,  veins  or  seams  of 
coal,  cannel,  and  ironstone  and  other  mines  and  minerals,  or 
any  of  them,  or  any  part  or  parts  thereof,  at  pleasure,  and 
to  do  all  things  necessary  for  effectuating  all  or  any  of  the 
aforesaid  purposes."  These  words  do  certainly  appear  in 
very  plain  terms  to  give  power  to  the  mineral  owner  to  re- 
move any  part  of  the  mineral  at  his  pleasure ;  but,  never- 
theless, we  think  that  we  are  bound  oy  the  authorities  to 
hold  that  these  words  are  not  by  themselves  sufficient  to 
take  away  the  surface-owner's  right  to  support.  If  the  sen- 
tence had  stopped  there,  these  words  would  be  consistent 
with- the  construction  that  the  mineral  owner  may  take 
away  every  part  of  the  minerals,  provided  he  can  do  so 
without  violating  the  surface-owners  right  to  support,  but 
not  otherwise,  and  some  further  words  would'be  necessary  to 
prove  that  the  intention  of  the  parties  was  that  the  mineral 
owner  should  be  at  liberty  to  take  away  the  whole  or  any 
part  of  the  minei-als,  notwithstanding  he  might  thereby  let 
down  the  surface  or  any  buildings  thereon.  Accordingly 
the  respondents  rely  on  the  words  which  immediately  follow 
in  the  aeed  as  sufficient  for  this  purpose.  Those  words  are, 
''  but  without  entering  upon  the  surface  of  the  said  premises, 
or  any  part  thereof,  so  that  compensation  in  money  be 
made  by  him  or  them  for  all  damage  that  shall  be  done  to 
the  erections  on  the  said  plot  by  the  exercise  of  any  of  the 
said  excepted  liberties  or  in  consequence  thereof." 

As  by  the  express  words  of  the  reservation  the  mine-owner 
in  working  the  mines  is  not  to  enter  upon  the  plot  of  land 
conveyed  by  the  deed,  the  damage  to  the  buildings  for  which 
compensation  is  to  be  given  must  be  damage  to  the  build- 
ings caused  by  the  removal  of  the  minerals  reserved,  and 
therefore  it  follows  that  a  right  to  remove  all  the  minerals, 
notwithstanding  the  buildings  above  might  be  thereby  dam- 
aged, was  one  of  the  liberties  reserved  by  the  deed,  in  sub- 
stance, the  plain  meaning  of  the  whole  reservation  seems  to  us 
403]  to  be  that  the  mine-owner  is  to  be  at  liberty  to  *remove 
the  whole  or  any  part  of  the  minerals  at  his  pleasure,  pay- 
ing compensation  to  the  surface-owner  for  any  damage  which 
may  be  thereby  occasioned  to  the  buildings  of  the  surface 
owner,  which  is  equivalent  to  saj^ing  that  he  may  remove 
the  whole  of  the  minerals,  notwithstanding  the  buildings 
may  be  thereby  damaged,  subject  to  a  liability  tp  pay  corn- 
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pensation.  We  do  not  think  there  is  any  other  clause  in 
the  deed  which  really  affects  the  question. 

It  was  argued  on  the  part  of  the  appellants,  that  the  right 
to  compensation  was  merely  an  additional  remedy  given  to 
the  surface-owner  in  case  his  buildings  were  damaged,  but 
did  not  give  the  mine-owner  a  right  to  get  the  minerals  in 
such  a  way  as  to  cause  damage  to  the  buildings.  It  seems 
to  us,  however,  clear  that  the  compensation  is  given  for 
damage  caused  by  rightful  acts  which  the  deed  makes  law- 
ful, and  not  for  aamage  caused  by  wrongful  acts.  The  ex- 
ercise of  any  of  the  excepted  liberties  must  surely  apply  to 
rightful  acts,  and  not  to  wrongful  acts,  because  it  is  absurd 
to  suppose  that  a  liberty  is  reserved  to  do  wrongful  acts. 
If  liberty  is  reserved  to  do  the  act  complained  of,  that  reser- 
vation, as  between  the  parties  and  tnose  claiming  under 
them,  makes  the  act  rightful. 

Then  it  was  suggested  that  the  compensation  was  intended 
to  apply  to  any  small  damage  which  might  accidentally  and 
against  the  will  of  the  mine- owner  be  occasioned  to  the  build- 
ings, but  that  he  was  not  justified  in  removing  the  minerals 
in  a  way  which  he  must  know  would  occasion  damage  to  the 
buildings.  We  think  it  is  impossible  to  make  any  such  dis- 
tinction. If  the  plaintiffs  have  a  right  to  have  their  build- 
ings supported  by  the  minerals  underneath,  and  the  build- 
ings are  damaged  by  the  removal  of  the  minerals,  the  right 
of  the  plaintiffs  is  equally  violated,  whether  the  defendants 
did  or  did  not  know  that  the  removal  of  the  minerals  would 
damage  the  buildings.  On  the  other  hand,  if  the  plaintiffs 
have  no  right  to  support  for  their  buildings  as  against  the 
defendants,  the  defendants  are  entitled  to  remove  the  whole 
of  the  minerals,  although  they  know  that  the  buildings  of 
the  plaintiffs  will  necessarily  be  thereby  damaged. 

We  do  not  think  it  necessary  to  go  minutelv  through  the 
authorities,  as  the  rule  of  law  on  the  subject  has  been  per- 
fectly *settled  since  the  decision  of  the  House  of  Lords  in  [404 
Jiowbotham  v.  Wilsoni^),  It  was  said,  however,  that  the 
case  of  Caledonian  Railway  Company  v.  Sprot{*)  was  a 
direct  decision  in  the  House  of  Lords  in  favor  of  the 
plaintiffs.  In  that  case,  however,  there  was  no  clause  in 
the  conveyance  similar  to  the  clause  before  us,  giving 
compensation  to  the  railway  company  for  any  damage 
which  might  be  occasioned  to  the  railway  company  by 
the  exercise  of  the  liberties  reserved,  and  there  was  nothing 
in  the  conveyance  to  rebut  the  presumption  of  a  grant  of  a 
right  of  support  to  the  railway.     It  is  true  that  there  was — 

(»)  8  H.  L.  C,  318.  •  («)  2  Macq.,  449. 
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not  in  the  conveyance,  but  in  the  act  of  Parliament  re- 
lating to  the  railway  company — a  provision  that  the  min- 
eral-owners should  not  take  away  the  minerals  without  giv- 
ing to  the  company  security  for  damage.  But  the  House 
of  Lords  might  well  think  that  this  clause  in  the  act  was 
inserted  for  the  purpose  of  giving  an  additional  security  to 
the  railway  company,  because  it  was  obvious  that  it  did  not 
mean  that  the  mme-owner  in  getting  the  minerals  was  to  be 
at  liberty  to  damage  the  railway  and  stop  the  traffic,  but 
that  before  he  got  the  minerals  he  should  give  security  that 
he  would  not  do  so.  The  construction  put  by  the  House  of 
Lords  on  this  clause  is  no  authority  as  to  the  construction 
of  the  deed  before  us.  On  the  other  hand,  we  agree  with 
the  Master  of  the  Rolls  that  the  case  of  Smith  v.  Darby  {^)  is 
a  strong  authority  in  favor  of  the  defendants. 

On  the  whole,  we  are  of  opinion  that  the  decision  of  the 
Master  of  the  Rolls  must  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Solicitors  for  the  plaintiffs  :  Messrs.  NorriSy  Aliens  &  Car- 
ter, agents  for  Messrs.  Darlington  &  Son^  Wigan. 

Solicitors  for  the  defendants  :  Messrs.  Sharp,  Parkers  & 
Co,,  agents  for  Mr.  T.  F.  Taylor,  Wigan. 

(')  Law  Rep.,  7  Q.  B.,  716. 
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BUI  of  Exchange — Irutohencif  of  Drawer  and  Acceptor— rDoctrine  of  Ex  parte  Warim — 
Shipbuildinff  Contract — Bills  given  to  pay  Instalment*  of  Purcka^-rnoney —  Vendot'9 
lAenfor  unpaid  Purchase-tnoney. 

A  contract  for  the  building  of  a  ship  provided  tliat  the  purchase-money  was  to  be 
paid  by  instalments,  partly  in  cash  and  partly  by  means  of  bills  of  exchange,  to  be 
paid  and  given  at  specified  stages  of  the  progress  of  the  construction,  the  balance 
being  paid  on  completion  by  a  bill.  The  ship  was  from  the  time  of  paying  or  giving 
the  hrst  instalment  to  be  the  absolute  property  of  the  purchaser  to  the  extent  of  his 
advances,  subject  nevertheless  to  the  builder's  lien  for  anv  unpaid  instalments.  Any 
bills  given  during  construction  were  to  be  retired  by  the  purchaser  at  completion 
and  transfer.  As  the  construction  of.  tlie  ship  went  on.  the  vendor  drew  bills  upon 
the  purcliaser,  which  ho  accepted,  for  the  instalments  of  purchase-money.  After 
the.-5e  bills  had  been  negotiated,  but  before  any  of  them  became  due,  the  purchaser 
took  proceedings  for  liquidation,  including  his  liability'  on  the  bills  among  his  debts, 
nn  i  his  creditors  passed  a  resolution  to  accept  a  com])ositlon.  The  Vill-holders 
refused  to  accept  the  amount  of  composition  when  tendered.  The  purchaser  shortly 
after  the  resolution  gave  notice  to  the  vendor  to  rescind  the  contract.  Not  long  after 
tiiis  the  vendor  became  bankpui>t,  and  the  ship  was  completed  by  his  trustee.  The 
Liil-holJvrs  haying  claira^'d  a  lien  on  the  ship  : 
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Held  (affirming  the  decision  of  the  Chief  Judge,  reversing  that  of  the  County  Court 
Jud";e),  that  the  principle  oi  Ex  parte  Waring  (')  was  not  applicable,  and  that  the  bill- 
holders  had  no  lien  on  the  ship. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge, 
reversing  a  decision  of  the  Judge  of  the  Newcastle-upon- 
Tyne  County  Court. 

Edward  Lindsay  was  an  iron  shipbuilder  at  Newcastle. 
On  the  2()th  of  ^October,  1873,  he  entered  into  a  contract  with 
R.  J.  Marshall  and  D.  T.  Osborne,  who  were  in  partnership 
as  engineers  at  South  Shields,  to  build  an  iron  screw-steamer 
for  them.     This  contract  contained  the  following  clauses : 

(1.)  The  ship  was  to  be  built  according  to  a  specification 
signed  by  both  parties. 

(2.)  Fixed  the  dimensions. 

(3.)  "  That  if  at  any  time  the  said  E.  Lindsay  shall  neglect 
or  make  default  in  any  of  the  conditions  of  this  contract,  or 
in  the  event  of  the  death,  bankruptcy  or  insolvency  of  the 
said  *E.  Lindsay,  or  if  not  completed  by  the  time  [406 
specified,  it  shall  be  lawful  then  and  thenceforth  for  the  said 
Marshall,  Osborne  &  Co.,  to  cause  any  person  or  persons 
nominated  for  that  purpose  by  them  to  enter  upon  and  take 
possession  of  the  said  vessel,  and  of  all  materials,  matters 
or  things  prepared  or  provided,  or  in  the  course  of  prepara- 
tion, for  tne  said  vessel,  and  to  cause  the  said  vessel  to  be 
completed  by  any  person  whom  the  said  Marshall,  Osborne 
&  Co.  may  see  tit  to  employ  in  such  completion,  and  at  such 
place  or  places  as  the  said  Marshall,  Osborne  &  Co.  shall 
choose  to  take  the  vessel  to  for  that  purpose,  or  in  like  man- 
ner to  contract  with  some  such  person  or  persons  for  the 
completion  of  the  work  agreed  to  be  done  by  the  said  E. 
Lindsay,  and  to  employ  such  materials  of  and  belonging  to 
the  said  E.  Lindsay  as  shall  then  be  upon  his  premises,  and 
wliich  shall  be  considered  fit  and  applicable  for  the  purpose. 
And  it  shall  be  lawful  for  the  said  Marshall,  Osborne  k  Co. 
to  pay  such  person  or  persons  such  sum  or  sums  as  they 
shall  think  fit  or  agree  upon  in  that  behalf,  and  it  shall  be 
lawful  for  the  said  Marshall,  Osborne  &  Co.  to  deduct  such 
sum  or  sums  of  hioney  as  they  may  so  pay  from  and  out  of 
the  payments  agreed  by  them  to  be  made  to  the  said  E.  Lind- 
say. And  it  is  hereby  further  agreed  that  in  the  event  of 
the  amount  of  such  payments  exceeding  in  the  aggregate  the 
amount  of  the  contract  price  agreed  to  be  paid  to  the  said 
E.  Lindsay,  the  said  E.  Lindsay  shall,  on  demand,  pay  such 
excess  to  the  said  Marshall,  Osborne  &  Co.,  their  heirs,  ex- 
ecutors, administrators  or  assigns." 

0)  19  Ves.,  846. 
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(4. J  ''That  the  said  vessel  and  the  materials  prepared  or 
provided,  or  in  course  of  i)reparation,  for  the  same,  shall  from 
the  time  of  giving  or  paying  the  first  instalment  by  the  said 
Marshall,  Osborne  &  Co.  to  the  said  E.  Lindsay,  belong  and 
are  to  be  and  shall  be  deemed,  in  every  respect  and  for  every 
and  all  purposes,  to  be  the  property  of  tlie  said  Marshall, 
Osborne  &  Co.  to  the  extent  of  their  advances  (whether  in 
the  builder's  yard,  or  in  the  river,  or  in  the  graving  dock  after 
launching),  and  that,  for  the  better  identification  of  the  said 
vessel,  and  for  the  protection  of  the  said  Marshall,  Osborne 
&  Co.,  the  said  E.  Lindsay  shall,  immediately  the  keel  of 
the  said  vessel  is  laid,  mark  thereon  the  initials  of  the  said 
407]  Marshall,  Osborne  &  Co.,  as  owners,  and  the  *name 
of  the  said  vessel,  and  as  soon  as  practicable  mark  the  name 
of  the  said  vessel  and  the  initials  of  the  said  Marshall,  Os- 
borne &  Co.,  as  owners  thereof,  in  legible  characters,  subject 
nevertheless  to  the  builder's  lien  for  any  unpaid  instalments." 

(5.^  ''The  price  of  the  said  vessel  shall  be  £7,600." 

(6.)  "The  said  vessel  shall  be  launched  on  or  before  the 
1st  of  August,  1874,  and  delivered  to  the  purchasers,  com- 
plete in  hull  and  everything  named  in  the  specification,  by 
the  Ist  of  September,  1874,  one  day  additional  being  allowed 
for  every  day  Marshall,  Osborne  &  Co.  keep  the  vessel  at 
their  works  solely  for  their  own  use  in  putting  in  machinery, 
&c.,  and  if  not  so  completed  by  the  said  E.  Lindsay  on  the 
1st  of  September,  then  the  said  E.  Lindsay  shall,  on  demand, 
pay  to  the  said  Marshall,  Osborne  &  Co.  £10  per  week  for 
every  week  beyond  that  date,  or  Marshall,*  Osborne  &  Co. 
may,  if  they  prefer  it,  deduct  same  oflf  contract  price.*' 

And  in  consideration  of  these  provisions  Marshall,  Osborne 
&  Co.  agreed  with  Lindsay  to  pay  for  the  vessel  as  follows : 

"When  keel  is  laid  £100  cash,  and  £500  by  6  months'  bilL 
"      framed  £1000  "  6        " 

"  plated  £200  cash,  and  £2000  "  4  " 
"  launched  £200  "  £2000  "  4  " 
"      finished        Balance  by  6  months'  biU." 

"All  bills  given  during  construction  to  be  retired  by  Mar- 
shall, Osborne  &  Co.  at  completion  and  transfer." 

The  construction  of  the  vessel  was  commenced  and  pro- 
ceeded with  by  Lindsay.  On  the  9th  of  February,  1874,  he 
drew  upon  Marshall,  Osborne  &  Co.  two  six  months'  bills 
for  £200  and  £300  respectively,  which  were  expressed  to  be 
"value  received  at  keel  being  laid  for  steamer.'^  On  the  Isb 
of  June,  1874,  Lindsay  drew  two  six  months'  bills  on  Mar- 
shall, Osborne  &  Co.  for  £500  each,  which  were  expressed  to 
be  "value  received  in  iron  screw-steamer  now  building." 
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On  the  9th  of  July,  1874,  Lindsay  drew  two  four  months' 
bills  on  Marshall,  Osborne  &  Co.  for  £1,000  and  £500  respect- 
ively, which  were  expressed  to  be  *' value  received  in  iron 
screw-steamer  now  building."  £100  was  paid  by  Marshall, 
Osborne  &  Co.  to  Lindsay  on  the  12th  of  *February,  [408 
1874,  upon  the  keel  of  the  vessel  being  laid,  but  this  was  the 
only  cash  payment  made.  All  the  biUs  were  accepted  by 
Marshall,  Osborne  &  Co.,  and  all  of  them  (except  the  bill  for 
£300),  were  discounted  by  Lindsay  with  Messrs.  Lambton  & 
Co.,  bankers  at  Newcastle.  On  the  28th  of  July,  1874,  Os- 
borne died.  The  aflfairs  of  his  firm  were  founa  to  be  em- 
barrassed, and  on  the  31st  of  July  Marshall  filed  a  liquidation 
petition.  His  creditors,  at  their  first  meeting,  resolved  to 
accept  a  composition  of  Bs,  in  the  pound,  and  this  resolution 
was  confirmed  at  the  second  meeting  on  the  18th  of  Septem- 
ber. The  liability  in  respect  of  the  above  bills  of  exchange 
was  included  in  Marshall's  statement,  and  the  composition 
in  respect  of  them  was  tendered  to  the  bankers,  but  was  re- 
fused by  them.  Marshall,  on  the  10th  of  October,  1874, 
gave  notice  to  Lindsay  of  his  intention  to  abandon  the  con- 
tract. The  value  of  iron  steamers  had  materially  decreased 
since  the  agreement.  On  the  14th  of  August,  1874,  Lindsay 
summoned  a  meeting  of  his  creditors  by  a  circular,  in  which 
he  stated  that  he  was- unable  to  meet  his  engagements.  This 
meeting  was  held  on  the  19th  of  August,  but  no  arrangement 
was  come  to,  and  on  the  20th  of  August  a  bankruptcy  peti- 
tion was  presented  against  Lindsay  by  a  creditor  named 
Procter.  On  the  7th  of  September  Lindsay  wsCs  adjudicated 
a  bankrupt.  This  adjudication  was  annulled  by  the  Chief 
Judge  on  the  10th  of  November,  and  the  proceedings  under 
that  petition  were  dropped.  On  the  18th  of  November  Lind- 
say nled  a  liquidation  petition,  and  he  was  ultimately  adju- 
dicated a  bauKrupt  on  the  11th  of  December  upon  a  petition 
S resented  by  another  creditor.  From  the  20th  of  August 
oseph  Greener  had  been  in  possession  of  Lindsay's  estate, 
first  as  receiver  and  manager,  and  then  as  trustee  under  the 
first  petition,  and  afterwards  in  the  same  characters  under 
the  liquidation  petition,  and  the  second  bankruptcy  petition. 
Greener  was  appointed  trustee  under  the  second  bankruptcy 
petition  on  the  29th  of  December.  At  the  time  of  the  pre- 
sentation of  the  first  TV3tition  the  vessel  was  lying  in  Lindsay's 
yard  unfinished,  and  Greener,  as  receiver  and  manager,  com- 
pleted her  ready  for  launching,  and  expended  for  this  pur- 
pose £1,067. 

The  bills  having  been  dishonored  at  maturity,  the  bank- 
ers claimed  to  be  entitled  to  a  lien  on  the  vessel  for  the 
12  Eng.  Rep.  99 
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409]  amount  they  *had  paid  thereon,  and  they  applied  to 
the  County  Court  to  enforce  this  claim.  The  judge  decided 
in  favor  of  the  claim,  and  ordered  the  trustee  to  sell  the  ship 
and  to  apply  the  proceeds  of  sale  in  paying,  first  his  costs 
of  the  sale,  next  nis  advances  to  complete  the  ship,  and 
then  the  sum  due  to  the  bankers  in  respect  of  the  bills,  with 
interest.  Lindsay's  trustee  appealed,  and  the  Chief  Judge 
reversed  the  decision  (*). 


O  Mar.  1,  1875. 

Sir  James  Bacon,  C.J.:  After  the 
very  long  argument  I  have  heard  it  is 
satisfactory  to  be  able  to  bring  the  case 
back  to  a  very  simple  shape.  Lindsay 
agreed  to  build  a  ship  for  Marshall, 
Osborne  &  Co.  for  £7,600.  If  he  builds 
the  ship  they  are  to  pay  him  £7,600, 
and  if  they  do  not  pay  him  £7,600  the 
ship  must  remain  his.  That  £7,600 
has  not  been  paid.  Then  on  what 
ground  could  any  one  but  Lindsay 
claim  to  have  any  interest  in  the  ship  ? 
It  is  one  entire  contract,  and  the  sub- 
stance of  it  is  that  which  I  have  stated. 
The  ship  is,  of  course,  proceeded  with 
progressively.  There  is  a  stipulation 
for  payment  by  way  of  advances  as  the 
ship  proceeds.  There  is  a  stipulation 
that,  to  the  extent  of  these  advances, 
the  purchasers  shall  have  a  property  in 
the  ship,  but  all  that  is  overridden  by 
this  general  universal  stipulation : 
'*  Until  you  pay  me  £7,600  the  ship  is 
not  to  be  yours,  nor  any  interest  in  it." 
The  .purchasers  can  claim  nothing. 
Now  it  seems  to  me  that  this  disposes 
of  the  question  altogether,  because  un- 
less that  state  of  facts  can  be  shaken 
Ex  parte  Waring  (19  Ves.,  345)  cannot 
be  resorted  to,  and  no  other  principles 
of  law  need  be  resorted  to.  Lindsay  is 
to  build  the  ship,  and  as  in  the  course 
of  building  expenses  are  incurred  by 
him  from  day  to  day  as  the  ship  pro- 
ceeds, advances  are  to  be  made  to  him 
by  the  purchasers.  The  agreement  is 
so  plain  and  so  clear  that  it  is  impos- 
sible to  have  any  doubt  whatever  on 
the  subject.  The  4th  clause— ;that  on 
which  the  learned  judge  of  the  court 
below  most  relied — has  furnished  to  a 
great  degree  the  argument  on  the  part 
of  the  respondents.  [His  lordship  re- 
ferred to  it.]  There  is  also  a  stipula- 
tion as  to  the  time  within  which  the 
ship  is  to  be  completed,  and  the  periods 
at  which  bills  are  to  be  given  as  the 
ship  proceeds.     A.\\&  there  is  this  ex- 


press agreement— that  aU  the  bills 
given  during  the  construction  of  the 
vessel  are  to  be  retired  by  Marshall. 
Osborne  &  Co.  at  completion  and  trans- 
fer ;  so  that,  although  bills  were  given 
before  the  completion,  when  the  ship 
was  completed,  and.  when  its  delivery 
was  asked  for  by  the  purchasers,  the 
whole  sum  must  have  been  paid  to 
Lindsay.  That  is  of  the  very  essence 
of  the  contract.  Then  wliat  takes 
place  is  this  :  £100  is  paid  in  cash,  and 
at  certain  periods  bills  of  exchange  are 
given  for  other  sums.  These  bifls  are 
discounted  by  the  bankers  in  the  most 
ordinary  course  of  trade ;  no  sugges- 
tion, no  stipulation  that  the  bills  were 
on  the  security  of  the  ship  (although 
tliey  do  on  their  face  mention  the  ship 
then  building),  but  without  the  remotest 
intention  dn  the  part  of  anybody  (dis- 
counter, drawer,  or  acceptor)  that  there 
should  be  any  connection  between  the 
moneys  advanced  on  the  bills  and  the 
ship  in  course  of  building.  It  has  been 
suggested,  on  the  authority  oi  ^  parte 
Waring t  that  the  holders  of  these  bills 
are  entitled  to  a  lien  on  the  ship.  On 
what  part  of  the  ship  I  ask  ?  Because 
it  goes  only  to  the  extent  of  the  pur- 
chasers' advances.  That  is  clear  from 
the  contract.  On  what  part  of  the  ship, 
then,  are  they  entitled  to  a  lien  ?  The 
ship  is,  as  one  entire  substantive  thing, 
to  be  subject  to  the  builder's  lien,  not- 
withstanding that  it  is  to  belong  to  ihe 
purchasers  to  the  extent  of  their  ad- 
vances. It  is  the  property  of  the 
builder  until  he  is  paid.  The  bankers, 
on  the  authority  of  Ex  parte  Waring, 
as  they  say,  contend  that,  inasmuch  as 
there  has  been  a  double  insolvency,  and 
as  there  is  a  right  of  double  proof  upon 
these  bills,  they  are  entitled  to  apply 
the  principle  of  Ex  parte  Waring.'  In 
my  opinion,  nothing  can  be  more  for- 
eign to  the  prhiciple  of  Ex  parte  War- 
ing than  the  case  now  before  me.  Ex 
parte  Waring  proceeds,  not  upon  any 
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*Mr.  De  Oex^  Q.C.,  and  Mr.  Doria^  for  the  appel-  [410 
lant :    The  doctrine  of  Ex  parte  Waring  {')  applies.    Had 

him.     But  he  had  not  the  means  of 


favor  to  the  bill-holders,  but  upon  the 
equitable  rights  subsisting  between  the 
parties  to  the  bills.  The  holders  are  dis- 
regarded for  all  purposes  of  legal  claims, 
but  in  order,  as  Lord  Eldon  said,  and 
that  is  the  very  marrow  and  point  of  his 
decision,  in  order  to  work  out  the  equity 
between  the  persons  liable  on  the  bills  in 
a  matter  in  which  they  are  both  inter- 
ested, but  in  which  neither  of  them  can 
claim  the  property,  it  must  be  realized 
for  the  benefit  of  the  holders  to  whom 
both  are  under  an  obligation  to  pay  a 
share.  There  the  equity  is  clear,  and  if 
there  is  any  balance  it  is  to  be  proved  for 
in  the  ordinary  way  by  the  bill-holders. 
What  has  that  to  do  with  this  case? 
What  equity  subsists  here?  There  are 
no  equities,  no  legal  rights,  that  the 
purchaser  of  the  ship  can  claim  until, 
he  has  paid  £7,600.  What  can  he  do, 
although  there  is  this  stipulation  in 
the  4th  clause  of  the  agreement  ?  Can 
he  sell  any  part  of  the  ship  thus  said 
to  belong  to  him  ?  Could  he  interfere 
with  what  any  assignee  or  contractor 
might  do  for  ths  completion  of  the 
ship  ?  The  object  and  intention  of  that 
clause  is  perfectly  obvious.  It  is  to 
prevent  the  operation  of  the  doctrine  of 
order  and  disposition,  and  it  is  not  un- 
frequent  for  such  a  stipulation  to  be 
made.  It  can,  however,  have  no  force 
with  respect  to  the  completion  of  the 
ship.  As  to  the  double  insolvency,  I 
quite  agree  that  it  is  possible,  as  has 
been  suggested  to  me,  that  assignees 
might  lay  their  heads  together  and 
practise  a  fraud  on  persons  holding 
bills.  I  have  not  the  least  reason  to 
suppose  that  any  such  thing  has  been 
done  here,  and  I  find  nothing  whatever 
resembling  it.  What  is  the  state  of 
circumstances  ?  Mr.  Marshall  becomes 
insolvent.  He  is  unable  to  pay  his 
debts,  and  he  sununons  his  creditors 
together,  and  they  agree  to  take  5s.  in 
the  pound.  The  bill-holders  are  bound 
by  that  agreement  to  the  extent  of 
Marshall's  debt,  and  his  liability  on  the 
bills.  What  is  his  position?  Here  is 
a  ship  in  course  of  building  in  respect 
of  which  a  small  part,  less  than  one- 
half,  of  the  agreement  price  has  been 
paid.  All  that  he  could  by  any  possi- 
bility do  was  to  pay  the  difference,  and 
insist  on  the  ship  being  completed  for 


completing  the  ship  by  paying  the  dif- 
ference between  the  sums  advanced  by 
him  and  the  value  of  the  ship.  To  re- 
lieve himself  of  the  burden  of  this  con- 
tract he  gives  notice  to  the  builders 
that  he  abandons  the  contract.  He 
was  free  by  means  of  the  composition 
resolutions,  and  he  declines  to  have 
any  responsibility  whatever.  Suppose 
it  had  been  otherwise,  and  that  his 
rifi^ht  and  his  interest  in  the  contract, 
which,  vested  in  him  by  the  composi- 
tion, had  been  sold  by  him,  could  it  be 
said  that  the  bankers,  who  had  stipu- 
lated for  nothing,  and  who  knew  of 
notliing  with  regard  to  the  ship — for 
so  I  must  take  it  to  be — had  a  lien  on 
it?  In  my  opinion,  Ex  parte  Waring 
has  nothing  whatever  to  do  with  this 
case.  Jikc  parte  Waring  contains  law 
which  has  never  been  questioned ;  it 
has  been  very  often  misunderstood  I 
agree,  but  the  principle  of  it  has  never 
been  questioned.  It  has  no  sort  of  ap- 
plication to  this  case,  and  if  it  had,  it 
would  be  directly  in  favor  of  the  appel- 
lant, because  the  equitable  and  legal 
rights  arising  out  of  the  contract  could 
not  be  arranged  on  any  other  terms 
than  the  parties  resplve.  I  decline  to 
bind  myself  by  any  opinion  now  as  to 
what  device  may  be  resorted  to,  and 
with  what  success,  with  regard  to  Bx 
parte  Waring.  Bijt  in  this  case  I  find 
it  clear  and  distinct  that,  after  Mar- 
shall's insolvency,  and  when  he  aban- 
doned the  contract,  the  trustee  in  the 
bankruptcy  of  Lindsay,  acting  in  the 
discharge  of  his  simple  duty,  furnished 
money  to  complete  the  ship,  and  the 
ship  being  completed,  it  is  a  part  of 
Lindsay's  estate,  not  to  be  affected  by 
any  transactioii  arising  out  of  the  bills, 
and  not  to  be  affected  by  the  principles 
of  Ex  parte  Waring.  But  by  reason  of 
the  original  contract,  if  that  had  stood 
alone,  and  by  reason  further  of  the 
conduct  of  Marshall,  who  w^  able  to 
deal  with  and  dispose  of  his  own  prop- 
erty, the  trustee  of  Lindsay  is  entitled 
to  the  proceeds  of  this  sliip,  and  there 
is  no  ground  whatever  for  the  claim 
which  the  bankers  make  as  the  holders 
of  the  bills.  The  order  of  tl*^  County 
Court  must  be  discharged. 
(')  19  Vea.,  346. 
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there  been  no  agreement  the  vendor  would  have  been  enti- 
411]  tied  to  a  Hen  on  the  *ship  for  the  amount  of  the  bills. 
It  is  the  bankers'  money  which  nas  built  the  ship.  This  is  like 
the  ordinary  case  of  the  vendor  of  a  bale  of  cotton  drawing 
for  it  on  the  purchaser.  The  vendor  gets  the  bill  discounted. 
Both  vendor  and  purchaser  become  insolvent,  and  the  bill  is 
not  paid.  In  sucn  a  case  it  is  a  mere  matter  of  course  that 
the  cotton  shall  pay  the  bill.  The  vendor's  estate  cannot 
have  the  goods  because  he  has  sold  them  ;  the  purchaser's 
estate  cannot  have  them  because  he  has  not  paid  for  them. 
That  is  exactly  the  present  case,  and  the  rule  in  Ex  parte 
Waring  (*)  was  adopted  as  the  only  way  of  getting  rid  of 
the  dead  lock,  and  by  it  the  bill-holders  "benefit.  The  doc- 
trine applies  directly  there  is  a  double  insolvency ;  it  is  not 
necessary  that  there  should  be  a  bankruptcy :  Powles  v. 
Hargreaves  (*).  The  assignees  of  a  bankrupt  cannot  defeat 
this  right  of  the  bill-holders  when  it  has  once  attached,  nor 
412]  can  the  debtor  himself  defeat  it  by  compounding  *with 
his  creditors.  Lindsay  was  in  a  state  of  insolvency  from 
the  14th  of  August,  Marshall  from  the  31st  of  July,  so  that 
the  equity  had  attached  long  before  the  notice  to  rescind 
was  given.  Our  case  is  supported  by  Bank  of  Ireland  v. 
Perry  (*).  The  decision  of  the  Chief  Judge,  that  no  prop- 
erty passed,  is  contrary  to  Woods  v.  Hicssell  (*)  and  Wood  v. 
Jietl  (').  The  cases  of  Bishop  v.  ShiUito  (*)  and  Barrow  v. 
Coles  f ),  referred  to  below  on  the  other  side,  are  inapplicable. 

Mr.  Little^  Q.C.,  Mr.  Winslow^  Q.C.,  and  Mr.  CoU^  for 
the  trustee:  Ex  parte  Waring {')  does  not  apply.  The 
resolutions  in  Marshall's  composition  were  completed  on 
the  18th  of  September,  so  that  he  was  competent  to  deal 
with  his  property,  and  on  the  10th  of  October  ne  gave  notice 
to  rescind. 

[The  Lord  Justice  Mellish:  How  do  you  show  that 
that  notice  was  accepted.] 

There  is  no  evidence  of  its  having  been  in  express  terms 
accepted,  but  the  conduct  of  the  parties  shows  that  they 
agreed  to  abandon  the  contract.  The  property  in  the  ship 
did  not  pass  to  Marshall,  Osborne  &  Co.:  Mucklow  v. 
Mangles^).  But  suppose  it  did,  the  interest  of  Marshall, 
Osborne  &  Co.  was  over-ridden  by  the  vendor's  lien,  which 
is  expressly  stipulated  for  by  the  contract.  No  one,  there- 
fore, can  take  tne  possession  from  Lindsay's  trustee  except 

(')  19  Ves.,  345.  (»)  6  E.  A  B..  772;  6  E.  A  B.,  365. 

(«)  3  D.,  M.  A  G.,  430.  (•)  2  B.  A  A.,  329,  n. 

(»)  Law  Rep.,  7  Ex.,  14.  O  8  Camp..  92. 

(^)  5  B.  A  A.,  942.  (»)  1  Taunt,  818. 
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by  satisfying  this  lien :  Ex  parte  Chalmers  (*).  There  never 
were  two  bankruptcies  or  insolvencies  subsisting  together, 
for  Marshall  was  discharged  by  his  composition  before  Lind- 
say's  petition  was*  filed,  so  the  state  oi  circumstances  nec- 
essary to  bring  Ex  parte  Waring  into  application  never 
existed. 

Mr.  De  Oex^  in  reply:  In  Powles  v.  Hargreaves (^)  the 
representatives  of  one  party  disclaimed,  and  the  court  held 
this  to  make  no  difference.  The  *iiotice  by  Marshall  [413 
to  rescind  cannot,  therefore,  take  away  the  equity  of  the 
bill-holders. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  that  the  appel- 
lant's contention  in  this  case  is  really  a  reductio  ad  aosur- 
dum  of  the  case  of  Ex  parte  Waring  (*).  The  bill-holders 
never,  either  by  contract  or  the  conduct  of  anybody,  ac- 

auired  or  had  any  charge  whatever,  direct  or  indirect,  upon 
lis  thing  which  was  to  have  been  a  ship,  and  which  nas 
now  become  a  ship.  Thev  were  bill-holders  having  a  right 
against  the  acceptor,  and  having  a  right  against  the  drawer. 
The  bills  came  into  existence,  no  doubt,  in  connection  with 
a  contract  for  building  the  ship,  and  in  a  certain  state  of 
circumstances,  if  there  nad  been  two  insolvent  estates  under 
the  administration  of  the  Court  of  Chancery  or  the  Court  of 
Bankruptcy,  or  one  estate  under  the  Court  of  Bankruptcy 
and  one  estate  under  the  Court  of  Chancery,  it  might  nave 
been  the  duty  of  the  trustees  of  the  one  estate,  as  against 
the  trustees  of  the  other  estate,  or  it  might  have  been  the 
•duty  of  both  sets  of  trustees,  to  have  insisted  upon  the  ship 
being  sold,  or  that  which  was  to  be  a  ship  being  sold,  for 
the  purpose  of  taking  up  the  bills.  I  say  there  might  have 
been  circumstances,  whicn  one  might  well  conceive,  m  which 
such  a  right  would  have  been  acquired  ;  but  I  cannot  con- 
ceive that  because  in  such  a  state  of  circumstances  as  that, 
merely  in  order  to  get  rid  of  what  is  said  to  be  .a  dead  lock, 
a  course  is  adopted  in  which  accidentally  and  casually  a 
benefit  arises  collaterally  to  the  persons  who  were  holding 
the  bills,  therefore  the  bill-holders,  who  never  had  a  right 
by  contract  or  otherwise  with  regard  to  the  ship,  could  in- 
terfere with  the  right  of  the  two  parties,  the  vendor  and  the 
purchaser,  or  the  assignees  of  the  vendor,  or  the  assignees 
of  the  purchaser,  to  make  such  arrangements  as  they  other- 
wise could  honestly  and  properly  make  with  regard  to  that 
thing  which  is  the  subject  of  an  executory  contract.  I  can- 
not conceive  that  the  holders  of  the  bills  would  have  a  right 
to  interfere  in  such  a  case  as  that.     Mr.  Marshall  had  a  lull 

(»)  Law  Rep.,  8  Ch.,  289-293.  («)  8  D.,  M.  <&  G.,  430.  (»)  19  Yes.,  346. 
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right,  if  he  thought  it  was  for  the  benefit  of  himself  or  his 
creditors,  to  rescind  or  abandon  the  contract,  and  to  say, 
414]  "I  *cannot  complete,"  and  the  other  had  a  right 
to  say,  *'  We  will  accept  your  abandonment  of  the  contract, 
and  we  will  complete  the  ship  for  ourselves  and  take  what- 
ever remedies  we  may  have."  It  seems  to  be  an  absolute 
right  in  the  parties,  on  the  one  side,  to  make  the  abandon- 
ment, and  on  the  other  to  accept  it.  There  never  was  a 
moment  of  time  at  which  Messrs.  Marshall  &  Osborne,  or 
their  assignees,  had  a  right  to  say,  ''Sell  that  unfinished 
chattel  and  apply  the  proceeds  in  the  payment  of  the  bills, 
because  both  you  and  1  are  liable  to  the  holders  of  them." 
There  was  no  such  right,  and  Messrs.  Marshall  &  Osborne 
could  not,  by  becoming  insolvent,  alter  the  rights  of  the 
other  party.  The  right  of  the  other  party  was  to  say,  '*I 
will  keep  that  ship  until  you  have  paid  the  purchase- 
money,"  and  the  bankers  had  no  right  to  interfere  with  the 
contract  which  existed  between  Messrs.  Marshall  &  Osborne 
and  the  vendor,  or  to  enlarge  the  rights  of  Messrs.  Marshall 
&  Osborne,  or  to  diminish  the  rights  of  the  vendor.  The 
Chief  Judge  was  of  opinion  that  the  purchaser  had  no  in- 
terest in  the  ship  except  a  right  to  have  it  upon  payment 
It  appears  to  me  that  it  is  altogether  unnecessary  to  decide 
any  point  as  to  the  exact  nature  of  the  property  which  was 
transferred  from  time  to  time,  or  the  exact  nature  of  the 
charge  or  lien  which  from  time  to  time  existed  with  regard 
to  it.  The  substance  of  the  contract  was  that  the  vendors, 
that  is,  the  makers  or  the  builders  of  the  ship,  were  not  to 
part  with  their  whole  interest,  legal  and  equitable,  except  in 
exchange  for  full  payment  of  the  purchase-money,  less  the 
last  instalment,  and,  therefore,  they  had  a  right  to  say  to 
every  one  you  shall  not  take  that  Ship  unless  you  pay  the 
full  purchase-money.  I  am  of  opinion,  therefore,  that  the 
Chiet  Judge  was  perfectly  right  in  the  decision  at  which  he 
arrived. 

Sir  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  I  con- 
fess that  when  this  appeal  was  first  opened  I  was  a  little 
alarmed  at  what  appeared  to  be  an  expression  of  opinion 
on  the  part  of  the  Chief  Judge  in  Bankruptcy  that  no  prop- 
erty had  passed  in  this  ship ;  because  for  years  I  have 
always  understood  the  law  to  be,  since  what  was  said  by 
Lord  Tenterden  in  the  case  of  Woods  v.  RusselH^)^  that 
415]  where  *a  contract  is  made  for  building  a  ship  and  the 
price  is  to  be  paid  by  instalments  in  proportion  to  the  amount 

(1)  6  B.  A  A.,  942. 
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of  the  work  done  upon  the  ship,  that  there  is  an  inference 
that  the  property  passes  ;  because  if  any  doubt  were  thrown 
upon  that  rule,  it  would,  in  my  opinion,  very  seriously 
affect  the  rights  of  purchasers  of  ships  to  be  built  in  the 
event  of  the  insolvency  of  the  vendor. 

Now  that  this  case  comes  to  be  understood,  it  really  seems 
to  me  that  it  signifies  very  little  whether  the  property  had 
actually  passed  or  not.  it  appears  to  me  to  be  perfectly 
plain  upon  the  construction  or  the  contract,  that  either  the 
property  had  passed  to  the  purchaser  subject  to  the  vendor's 
lien  remaining  in  the  vendor  for  all  the  sums  due  and  owing, 
except  the  last  bill,  or  else  the  property  remained  in  the  ven- 
dor subject  to  a  charge  in  favor  of  the  purchaser  for  any 
sums  that  lie  might  pay,  and  as  an  indemnity  for  him  as 
against  acceptance  of  bills,  although  I  rather  think  myself, 
having  regard  to  the  express  mention  of  the  vendor's  lien  in 
the  contract,  that  the  true  construction  of  the  contract  is, 
that  the  property  passed  subject  to  the  vendor's  lien,  not 
only  for  the  giving  of  the  bills,  but  until  the  bills  were  paid. 
But  although  the  property  may  have  passed,  I  apprenend 
that  the  purchaser  of  a  ship  which  is  being  built  for  him,  is 
not  entitled  to  possession  of  it  except  upon  payment  of  the 
full  amount,  and  if  the  purchaser  becomes  insolvent  during 
the  time  that  the  ship  is  building,  his  merely  becoming  in- 
solvent will  not  of  itself  dissolve  the  contract ;  but  in  the 
case  of  composition,  which  this  is,  where  the  property  of  the 

! purchaser  never  becomes  vested  in  any  trustee,  it  is  still  for 
lim  to  determine,  or  if  he  becomes  bankrupt  it  is  for  his 
trustee  to  determine,  whether  it  is  for  the  benefit  of  his  estate 
to  have  the  contract  completed,  for  it  does  not  follow  that 
because  he  is  insolvent  it  may  not  be  possible  for  the  benefit 
of  the  estate  to  complete  the  contract.  The  ship  might  be 
very  nearly  completed,  ships  might  have  largely  risen  in 
value,  and  a  ship  which  a  man  might  have  to  pay  £10,000 
for,  might  be  worth  when  completed  £16,000.  In  that  state 
of  things,  notwithstanding  that  the  purchaser  was  insolvent, 
he  would  have  no  difficulty  in  borrowing  money  upon  the 
ship  with  which  to  pay  the  full  price ;  and  in  that  case  I  ap- 
prehend that  the  vendor  would  be  obliged  to  complete  tne 
contract,  notwithstanding  the  ^insolvency  of  the  pur-  [416 
chaser.  On  the  other  hand,  when  the  purchaser  becomes  in- 
solvent, the  contract  might  be  a  very  onerous  one.  If  the 
building  of  the  ship  were  to  go  on,  and  it  was  to  be  com- 
pleted, the  cost  to  the  estate  would  only  be  increased,  and 
therefore  it  is  that  he  may  give  notice  at  once,  if  he  pleases, 
to  the  vendor  that  he  abandons  the  contract,  and  in  that  case 
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the  vendor  might  take  the  property  back  to  himself  and  prove 
for  his  damages.  The  eflfect  of  giving  notice  is,  that  it  fixes 
the  damages  to  the  time  when  the  notice  is  given. 

It  appears  to  me,  that  it  is  unnecessary  to  determine 
whether  if  Marshall,  Osborne  &  Co.  had  become  bankrupt 
their  trustee  might  have  done  that.  In  point  of  fact  there 
was  a  composition  which  left  the  propertjr  in  the  ship 
in  them,  ana  I  do  not  understand  what  possible  right  the 
bill-holders  had  to  say  that  Messrs.  Marshall  &  Osborne 
were  not  entitled  to  abandon  their  contract  with  the  vendors, 
if  that  was  most  beneficial  to  them.  Then  it  is  said,  that  if 
here  they  gave  notice  to  abandon,  there  was  no  sufficient 
evidence  that  Lindsay  or  his  trustee  accepted  the  abandon- 
ment. I  think  there  is  quite  enough  evidence,  for  in  the  ab- 
sence of  evidence  to  the  contrary  we  may  presume  that  a 
person  accepted  an  offer  which  was  for  his  benefit.  Lind- 
say's first  bankruptcy  was  annulled,  he  went  on  completing 
the  ship,  and  when  he  was  made  bankrupt  upon  a  subse- 
quent occasion,  then  his  trustee  went  on  and  completed  the 
ship.  For  what  purpose  did  the  trustee  go  on  and  complete 
the  ship  ?  Was  it  for  the  benefit  of  Messrs.  Marshall  & 
Osborne,  who  had  become  insolvent,  and  who  had  given  no- 
tice that  they  did  not  claim  the  ship,  but  had  abandoned  it  i 
An  unfinished  ship  is  worth  nothing,  and  it  was  necessary  to 
complete  it  in  order  to  get  something  for  it ;  and  I  cannot 
conceive  what  possible  right  the  bill-holders  had  to  prevent 
the  trustee  from  doing  so  for  the  benefit  of  Lindsay's  estate. 
There  are  various  reasons  why  the  rule  in  ^x  parte  War- 
ing (*)  should  not  be  applied  to  this  case.  One  conclusive 
reason  is,  that  at  the  time  when  this  application  was  made, 
Messrs.  Marshall  &  Osborne  had  ceased  to  have  any  interest 
whatever  in  the  ship,  which  was  exclusively  the  property  of 
Lindsay' s  estate.  JSx parte  Waring  only  applies  either  where 
4171  the  property  of  the  acceptor  has  been  pledged  *with 
the  drawer,  or  the  property  of  the  drawer  has  oeen  pledged 
with  the  acceptor,  and  not  where  the  property  is  exclusively 
the  property  of  one  of  the  parties,  i  think,  therefore,  that 
the  decision  of  the  Chief  Judge  was  perfectly  right,  and  that 
this  appeal  must  be  dismissed,  and  dismissed  with  costs. 

Solicitors :  Mr.  O.  B.  Wheeler;  Mr.  8.  JR.  Hoyle. 

0)  19  Yes.,  846. 
See  note  to  Anglo,  etc.,  v.  Rennie,  12  Eng.  Rep.,  845,  857  note. 
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Company — Memorandum  of  Anodation — Artides  of  AsBociaiUm — Powers  of  Company 
—InereoM  of  Capital— Preference  Shares— Companies  Act,  1862  (26  <fc  26  Vict. 
c\  89), «.  12. 

If  the  piemorandum  and  articles  of  association  of  a  company  are  silent  on  the  sub- 
ject, it  is  an  impli'Ml  condition  that  the  shareholders  are  entitled  to  rank  equal  as 
regards  dividend  without  preference  or  priority  between  themselves;  but  such 
implication  will  b»  rebutted  if  the  articles  of  association  contemporaneous  with  the 
memorandum,  contain  clear  provisions  as  to  the  preference  or  priority  of  classes 
of  shares. 

The  memorandum  of  association  of  a  company  Incorporated  under  the  Companies 
Act,  1862,  declared  that  the  capital  was  £2,700,000,  divided  into  186,000  shares  of 
£20  each.  It  was  provided  by  the  articles  of  association  that  the  directors  might, 
with  the  sanction  of  a  special  resolution  of  the  company  previously  given  in  general 
meeting,  increase  the  capital  by  the  issue  of  new  shares,  such  increase  of  capital  to  be 
made  in  such  manner,  to  such  amount,  and  to  be  with  and  subject  to  such  rules,  reg- 
ulations, privileges,  and  conditions  as  the  company  in  general  meeting  should 
think  fit: 

Held,  on  demurrer,  that  special  resolutions  authorizing  an  increase  of  the  capital 
by  the  issuing  of  preferred  shares  were  not  in  excess  of  the  powers  of  the  company. 

Hutton  V.  Scarborough  Cliff  Hotel  Company  (*)  distinguished. 

The  defendants,  the  Mexican  Railway  Company,  Limited, 
were  a  company  incorporated  ^nd  registered  as  a  company 
limited  by  shares  under  the  provisions  of  the  Companies 
Act,  1862,  for  the  purpose  of  making,  maintaining,  and 

(»)  2  Dr.  <fc  S.  M.,  614,  621 ;  4  D.,  J.  <fc  S.,  672. 
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working  a  railway  from  Vera  Cruz  to  the  town  of  Mexico, 
with  a  branch  to  r uebla,  pursuant  to  certain  concessions  of 
the  Mexican  Government. 

By  the  memorandum  of  association,  dated  the  19th  of^ 
August,  1864,  it  was  declared  that  the  capital  of  the  com- 
pany was  £2,700,000,  divided  into  135,000  shares  of  £20  each. 

The  articles  of  association  were  of  even  date  and  contained 
the  following  clauses : 

"39.  The  directors  may,  with  the  sanction  of  a  special  res- 
olution of  the  company  previously  given  in  general  meet- 
359]  ing,  increase  *its  capital  by  the  issue  of  new  shares  or 
stock,  or  may  raise  any  further  sum  by  the  issue  of  bonds, 
such  increase  of  capital  and  such  further  issue  of  bonds  to 
be  raised  and  made  m  such  manner,  to  such  amount,  and  to 
be  with  and  subject  to  such  rules,  regulations,  privileges, 
and  conditions  as  the  company  in  general  meeting  at  the 
time  or  respective  times  of  authorizing  such  creation  of  new 
shares  or  stocks  or  issue  of  bonds  shall  think  fit. 

"40.  Any  capital  raised  by  the  creation  of  new  shares  or 
stock,  unless  otherwise  directed  by  the  resolution  author- 
izing the  same,  shall  be  considered  as  part  of  the  original 
capital  or  stock,  and  shall  be  subject  to  the  same  provisions 
with  reference  to  the  payment  of  calls,  and  the  forfeiture  of 
shares  on  non-payment  of  calls,  or  otherwise,  as  if  it  had 
been  part  of  the  original  capital." 

It  was  also  provided  by  the  articles  of  association  (Art.  8) 
that  in  consideration  of  tne  assignment  of  the  concession  to  be 
made  to  the  company  Antonio  Escandon,  the  concessionaire, 
his  executors,  aoministrators  and  assigns,  should  be  entitled 
to  receive  and  should  be  paid  in  perpetuity  4  per  cent,  of  the 
net  profits  of  the  company  in  eacn  year,  after  payment  of  all 
charges  and  expenses  whatsoever,  and  after  payment  of  a 
dividend  to  the  shareholders  of  8  per  cent,  per  annum ;  (Art. 
12)  that  the  directors  should  have  power  to  borrow  for  the 
purposes  of  the  company  the  sum  of  £2,700,000,  and  such  sum 
should  be  raised  by  the  issue  of  bonds  or  obligations  under  the 
seal  of  the  company,  each  bond  to  be  of  such  value  as  might 
be  determined  by  the  directors  for  the  time  being,  and  to  be 
issued  under  such  conditions  and  upon  such  terms  as  the 
directors  might  think  fit ;  (Art.  13)  that  all  interest  or  divi- 
dends which  should  be  declared  on  the  shares  of  the  company 
should  be  paid  half-yearly  in  London,  Paris  and  Mexico,  as 
most  convenient  to  the  shareholders  ;  (Art.  36)  that  the  direc- 
tors might  convert  paid-up  shares  into  stock  ;  (Art.  38)  that 
the  several  holders  of  stocK  should  be  entitled  to  participate 
in  the  dividends  and  profit's  of  the  company,  according  to  the 
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amount  of  their  respective  interests  in  such  stock ;  and  such 
interests  should,  in  proportion  to  the  amount  thereof,  confer 
on  the  holders  thereof  respectively  the  same  privileges  and 
advantages  for  the  pui-pose  of  voting  at  meetings  of  the 
company,  and  for  other  purposes,  as  *  would  have  [360 
been  conferred  by  shares  of  equal  amount  in  the  capital  of 
the  company ;  but  so  that  none  of  such  privileges  or  advan- 
tages, except  the  participation  in  dividends,  should  be  con- 
ferred by  any  such  alicjuot  part  of  consolidated  stock  as 
would  not,  if  existing  in  shares,  have  conferred  the  like 
privileges  and  advantages ;  (Art.  69)  that  in  addition  to  the 
sum  of  £260  per  annum  each  director  should  also  be  entitled 
to  receive,  as  further  remuneration  for  his  services,  4  per 
cent,  of  the  net  profits  of  the  company  which  should  remain 
after  a  deduction  made  for  the  expenses  of  the  company  and 
for  the  reserve  fund  thereinafter  mentioned,  and  for  the  pay- 
ment of  the  4  per  cen^.  payable  to-Escandon,  and  for  interest 
on  the  shares  of  the  company  to  the  extent  of  8  per  cent. 

Ser  annum ;  (Art.  82)  that  during  the  construction  of  the 
ifferent  sections  of  the  railway  the  produce  of  the  sections 
opened  should  be  aj)plied  in  payment  of  the  general  expenses 
of  the  railway,  the  interest  on  the  company's  bonds,  and  in- 
terest on  the  shares  issued  to  the  extent  of  8  per  cent.;  the 
deficiency,  if  any,  to  be  made  up  out  of  capital;  (Art.  83) 
that  after  payment  of  all  the  costs  and  expenses  of  the  rail- 
way, and  payment  of  the  percentage  on  profits  payable  to 
Escandon,  and  the  i)ercentage  payable  to  the  directors  and 
the  8  per  cent,  interest  on  the  shares  issued  by  the  company, 
th^  directors,  before  recommending  any  further  interest  or 
dividend  to  be  paid  to  the  shareholders,  should  appropriate 
4  per  cent.'  of  the  remaining  profits  as  a  reserved  fund  to 
meet  contingencies. 

The  whole  of  the  original  share  capital  of  the  company, 
with  the  exception  of  about  £250,000,  was  issued,  and  the 
shares  which  were  issued  had  been  fully  paid  up. . 

In  the  course  of  the  construction  of  the  railways  the  com- 
pany expended  sums  in  excess  of  its  share  capital,  and 
agreed  to  issue  8  per  cent,  bonds  in  satisfaction  of  the  claims- 
of  its  creditors. 

Such  bonds,  however,  were  not  issued,  but  special  resolu- 
tions were  passed  for  the  issue  of  preferred  shares  in  lieu 
thereof  at  an  extraordinary  general  meeting  of  the  company 
held  on  the  11th  of  November,  1874,  and  were  confirmed  at 
a  second  extraordinary  general  meeting  held  on  the  1st  of 
December. 

Such  special  resolutions  were  as  follows : 
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'*1.  That  the  capital  of  the  company  shall  be,  and  hereby 
is,  increased  by  the  addition  of  so  mxich  of  the  sum  of 
361]  £2,600,000  in  *preferred  shares  of  £20  each  as  shall 
(with  the  previous  consent  of  the  Mexican  Government)  be 
issued  by  the  board  of  directors  to,  and  taken  by  creditors 
of  the  company  as  fully  paid-up  shares  in  lieu  or  satisfactioa 
of  an  equal  amount  of  principal  moneys  owing  or  which 
may  be  owing  by  the  company  on  bonds  bearing  interest  at 
the  rate  of  8  per  cent  per  annum,  agreed  to  be  issued  in  satis- 
faction of  the  claims  of  its  creditors.  And  that  in  the  divi- 
sion of  the  net  profits  of  the  company  accrued  in  respect  of 
any  half  year  no  dividend  shall  be  paid  in  respect  of  any 
share  of  the  original  capital  until  the  holders  of  the  pre- 
ferred shares  issued  in  pursuance  of  this  resolution  shall 
have  received  a  dividend  at  the  rate  of  8  per  cent,  per  an- 
num on  the  nominal  amounts  of  their  said  shares  in  respect 
of  that  half  year.  And  that  after  the  holders  of  the  said 
preferred  shares  shall  have  received  a  dividend  in  respect  of 
any  half  year  at  the  rate  (jf  8  per  cent,  per  annum  on  the 
amounts  of  their  shares,  no  further  dividend  shall  be  paid 
to  them  on  those  shares  in  respect  of  that  half  year,  and  no 
deficiency  of  dividend  to  either  class  of  shareholders  in  re- 
spect of  any  one  half  year  shall  be  made  good  out  of  any 
excess  of  profits  in  respect  of  any  other  half  year.  And 
further,  that  in  case  any  surplus  of  the  capital  assets  of 
the  company  is  to  be  returned  to  shareholders  upon  the 
winding-up  of  the  company,  or  otherwise,  the  holders  of  the 
preferred  shares  to  be  issued  in  pursuance  of  this  resolution 
shall  be  entitled  to  have  the  full  nominal  amount  of  their 
said  shares  returned  to  them  before  any  return  of  capital  is 
made  in  respect  of  any  shares  of  .the  original  cafpital  of  the 
company." 

'*2.  That  the  capital  ©f  the  company  shall  be,  and  is 
hereby,  increased  by  the  addition  thereto  of  so  much  of  the 
sum  of  £1,200,000  in  preferred  shares  of  £20  each  as  shall 
be  issued  by  the  board  of  directors  to,  and  taken  by  credit- 
ors of  the  company  in  satisfaction  of,  an  equal  amount  of 
the  nioneys  owing  by  the  company  to  them  for  interest 
accrued  before  the  year  1874.  And  that  in  the  division  of 
the  net  profits  of  the  company  accrued  in  respect  of  any 
half  year  no  dividend  shall  be  paid  in  resi)ect  of  any  share 
of  the  original  capital  of  the  company  until  the  holders  of 
the  preferred  shares  issued  in  pursuance  of  this  resolution 
shall  have  received  a  dividend  at  the  rate  of  6  per  cent,  per 
annum  on  the  nominal  amounts  of  their  shares  in  respect  of 
362J  that  half  year.    *And  that  after  the  last-mentioned 
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dividend  has  been  paid  no  farther  dividend  shall  be  paid  in 
respect  of  the  said  preferred  shares  out  of  the  profits  of  that 
half  year,  and  no  deficiency  of  dividend  to  either  class  of 
shareholders,  in  respect  of  any  one  half  year,  shall  be  made 
good  out  of  any  excess  of  profits  out  of  any  other  half 
year." 

"3.  In  the  division  of  the  net  profits  of  the  company  ac- 
crued in  respect  of  any  half  year  no  dividend  shall  be  paid 
in  respect  or  any  preierred  share,  which  in  pursuance  of  a 
special  resolution  (marked  2),  passed  on  the  day  of  passing 
this  resolution,  shall  be  issued  to,  and  taken  by,  a  creditor 
of  the  company  in  satisfaction  of  an  equal  amount  of  inter- 
est owine  to  him  by  the  company,  until  the  holders  of  the 
preferred  shares  which  in  pursuance  of  a  special  resolution 
(marked  1),  also  passed  on  the  day  of  the  passing  of  this 
resolution,  may  be  issued  to,  and  taken  by,  creditors  of  the 
company  in  lieu  of  bonds,  shall  have  received  a  dividend  at 
the  rate  of  8  per  cent,  per  annum  in  respect  of  that  half 
year." 

The  bill  was  filed  on  the  13th  of  January,  1875,  by  George 
Sydney  Harrison,  on  behalf  of  himself  and  all  other  the 
holders  of  shares  in  the  original  capital  of  the  company,  ex- 
cept the  defendants,  against  the  company  and  the  directors. 
It  contained  statements  to  the  foregoing  effect,  and  alleged 
that  the  directors  had  applied  for  and  expected  to  obtain 
the  consent  of  the  Mexican  Government  to  the  issue  of  pre- 
ferred shares  pursuant  to  the  resolutions,  and  that  acting 
under  color  of  the  resolutions,  they  threatened  and  intended 
to  issue  to  the  creditors  of  the  company  (who  were  willing 
to  accept  the  same)  new  shares  of  the  company  in  discharge 
and  satisfaction  of  the  amounts  due  to  such  creditors,  for 
principal  and  interest,  and  to  attach  to  such  shares  a  prefer- 
ential dividend  of  8  per  cent.,  in  priority  to  the  holders  of 
the  original  share  capital,  and  also  (as  respects  the  new 
shares  to  be  issued  in  satisfaction  of  the  principal  moneys 
due  .to  such  creditors)  a  right,  in  case  any  surplus  of  the 
assets  of  the  company  was  to  be  returned  to  sliareholders 
upon  the  winding-up  of  the  company  or  otherwise,  to  have 
the  full  nominal  amount  of.  the  said  new  or  preferred  shares 
returned  before  any  return  of  capital  was  made  to  the  hold- 
ers of  the  original  shares. 

The  bill  charged  that  such  issue  of  preferred  shares  was 
*not  authorized  by  anything  contained  in  the  memo-  [363 
randum  or  articles  of  association,  and  was  in  excess  of  the 
power  of  the  company  ;  and  that  even  if  the  special  resolu- 
tions could  operate  as  an  alteration  of  the  articles  of  asso- 
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elation  so  as  to  confer  on  the  company  power  to  issue  pre- 
ferred shares,  such  an  alteration  would  be  inconsistent  with 
the  fundamental  constitution  of  the  company ;  and  prayed 
that  it  might  be  declared  that  the  increase  of  the  capital  of 
the  company  by  the  issue  of  such  preferred  shares  was  in 
excess  of  the  powers  of  the  company,  and  that  the  defen- 
dants might  be  restrained  from  creating  any  shares  purport- 
ing to  be  preferred  shares  of  the  companj'-,  pursuant  to  the 
special  resolutions. 

The  company  demurred  to  the  bill. 

Mr.  Sovzhgate^  Q.C.,  and  Mr.  KekewicTi^  for  the  demur- 
rer: The  question  is,  whether  the  articles  of  association 
authorize  the  increase  of  the  capital  by  the  issue  of  prefer- 
red shares  in  pursuance  of  the  special  resolutions.  Mvtton 
V.  Scarborough  Cliff  Hotel  Company  ('),  which  will  be  relied 
on  as  an  authoritj^  for  the  bill,  and  Melhado  v.  Hamil- 
ton ('),  are  distinguishable.  In  each  of  these  cases  a  power 
to  increase  the  capital  by  the  issue  of  shares,  on  such  con- 
ditions as  the  company  should  determine,  was  held  not -to 
authorize  the  issue  of  preferred  shares.  But  in  the  present 
case  there  is  power  to  increase  the  capital  by  the  issue  of 
new  shares,  ''with  and  subject  to  such  rules,  regulations, 
privileges  and  conditions"  as  the  company  shall  direct.  It 
IS  submitted  that  a  preferential  right  to  dividends  is  a  privi- 
lege within  the  meaning  of  article  39,  and  that  the  demurrer 
must  be  allowed. 

Mr.  Fischer^  Q.C.,  and  Mr.  Davey^  in  support. of  the 
bill :  The  constitution  of  a  company  incorporatea  under  the 
provisions  of  the  Companies  Act,  1862,  is  contained  in  the 
memorandum  of  association,  and  cannot  be  qualified  by  in- 
consistent expressions  occurring  in  the  articles  in  the  face 
of  the  prohibition  against  alteration  occurring  in  sect.  12  of 
that  act :  In  re  Financial  Corporation  (').  It  is  part  of  the 
364]  constitution  of  such  a  company,  in  the  *absence  of  a 
stipulation  to  the  contrary,  that  the  shareholders  shall  par- 
ticipate equally  in  the  profits.  To  create  a  new  class  of 
shareholders  with  a  preference  in  respect  of  dividends  over 
the  original  shareholders  would  be  an  essential  alteration  of 
the  constitution,  and  not  a  mere  matter  of  internal  regulation : 
Bryon  v.  Metropolitan  Saloon  Orrinihus  Company  (*) ;  HvUon 
V.  Scarborough  Ctiff  Hotel  Company  (*) ;  Melhado  v.  Hamil- 
ton 0).  It  is  submitted,  therefore,  that  the  proposed  increase 
of  capital  by  the  issuing  of  new  shares  with  a  preference  divi- 
dend is  in  excess  of  the  powers  of  the  company.     It  has  been 

(')  2  Dr.  &  Sm.,  621.  («)  Law  Rep..  2  Ch,,  714. 

O  21  W.  R.,  619,  874.  {*)  3  DeG.  <fe  J..  123. 
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argued  that  this  is  not  the  case,  because  of  the  ambiguous 
word  **  privileges"  occurring  in  art.  39  ;  but  whatever  might 
be  the  meaning  of  the  word  standing  alone,  it  is  controlled 
here  by  the  context,  it  being  clear  from  articles  8, 13,  38,  69, 
82,  83  that  the  inteption  of  the  parties  to  the  contract  was 
that  all  the  shareholders  alike  should,  if  possible,  receive 
8  per  cent,  on  their  shares. 

Sir  G.  Jessel,  M.R.:  The  first  question  to  be  decided 
is,  what  is  the  law  on  this  subject?  1  am  bound  by  the  de- 
cisions in  HvMonv,  Scarborough  Cliff  Hotel  Company  i^)^ 
not  only  by  the  decision  of  Lord  Chancellor  Westbury,  but 
also  by  the  decision  of  Vice- Chancellor  Kindersley,  altnough 
that  is  a  decision  of  a  court  of  co-ordinate  jurisdiction.  It 
is  not  a  recent  decision,  and  it  is  not  one  that  I  can  take 
upon  myself  to  pronounce  to  be  erroneous.  I  mention  those 
decisions  as  binding  upon  me,  because  I  desire  to  abstain 
from  expressing  any  opinion  of  my  own  as  to  the  correct- 
ness of  either  of  those  decisions. 

It  has  been  admitted  that  the  effect  of  the  second  decision 
of  Vice- Chancellor  Kindersley,  in  Hutton  v.  Scarborough 
Cliff  Hotel  Company^  is  no  more  thati  this,  that  the  12th 
section  of  the  Companies  Act,  1862,  prohibits  any  alteration 
of  the  conditions  of  the  memorandum  of  association,  whether 
such  conditions  are  expressed  or  implied ;  and  if  the  memo- 
randum of  association  is  silent  upon  the  subject  of  the  terms 
of  the  original  contract  under  *which  the  company  [365 
was  formed,  then  there  is  an  implied  condition  that  all  the 
holders  of  shares  are  entitled  to  rank  ec[ually  as  regards 
dividend,  without  any  preference  or  priority  between  tnem- 
selves ;  but  if  it  does  clearly  appear  upon  the  articles  of 
association  that  that  was  not  the  meaning  of  the  original 
contract,  then  there  is  no  such  implication  of  law  as  to  the 
meaning  of  the  memorandum  of  association,  that  implica- 
tion being  rebutted  by  the  clear  terms  of  the  contemporane- 
•  ous  instrument.  It  was  asserted  that  the  intention  to  confer 
a  priority  must  clearly  appear  by  the  articles  of  association. 
But  that  argument  does  not  carry  the  case  any  further, 
because  if  the  true  construction  of  an  instrument  is  once 
discovered  by  ordinary  rules  of  interpretation,  then  tliat 
construction  does  clearly  appear  upon  the  written  instru- 
ment, that  is,  with  sufficient  clearness  for  the  court  to  act 
upon  it.  So  that,  after  all,  the  real  question  to  be  decided 
is,  whether  or  not,  according  to  the  true  construction  of 
these  articles,  the  company  has  or  has  not  power  to  issue 
shares  to  which  a  preferential  dividend  shall  be  attached. 

(')  2  Dr.  <fe  Sm.,  614,  521 ;  4  D.,  J.  &  S.,  672. 
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The  formation  of  the  company  is  peculiar.  The  memoran- 
dum of  association  is  silent  upon  the  point ;  it  simply  gives 
the  number  of  the  original  shares,  and  there  it  stops.  The 
articles  of  association  clearly  contemplate  an  increase  of 
capital,  and  the  question  is,  upon  what  terms  that  capital 
can  be  increased.  It  is  to  be  observed  that  in  the  construc- 
tion of  these  articles  we  must  not  pay  too  much  attention  to 
the  technical  meaning  of  some  of  the  terms  used.  Some  of 
those  terms  are  used  indifferently,  either  in  a  popular  sense, 
or  a  technical  sense.  The  first  article  to  wnich  attention 
has  been  drawn,  and  which  it  is  necessary  to  discuss,  is  the 
8th,  by  which  Escandon  is  to  be  ''entitled  to  receive,  and 
shall  be  paid  in  perpetuity,  4  per  cent,  of  the  net  profits  of 
the  company  in  each  year,  after  payment  of  all  charges  and 
expenses  whatsoever,  and  after  payment  of  a  dividend  to 
the  shareholders  of  8  per  cent,  per  annum."  The  word 
there  used  is  '*  dividend,"  and  I  think  that  is  the  correct 
word  to  use,  when  you  find  afterwards  out  of  what  fund  the 
8  per  cent,  is  to  be  paid.  The  next  article  is  the  13th,  and 
there  the  draftsman  departs  from  the  ordinary  use  of  tech- 
nical language,  and  begins  in  this  way:  "AH  interest  or 
dividends  which  shall  be  declared  on  the  shares  of  the  com- 
3661  pany  shall  be  payable  *half-yearly  in  London,  Paris 
and  Mexico."  Now,  strictly  speaking,  interest  is  not  payable 
upon  the  shares  of  the  company,  though  dividends  are,  be- 
ing dividends  payable  out  or  net  profits.  But  there  he  varies 
his  language  from  ''dividends"  to  "interest  or  dividends." 
Then  we  come  to  the  38th  article.  There  is  a  previous 
article  which  provides  that  shares  may  be  converted  into 
stock.  The  stockholders  are  to  have  "the  same  privileges 
and  advantages,  .for  the  purpose  of  voting  at  meetings  of 
the  company,  and  for  other  purposes,  as  would  have  been 
conferred  by  shares  of  equal  amount  in  the  capital  of  the 
company,  but  so  that  none  of  such  privileges  or  advantages, 
except  the  participation  in  the  dividends  and  profits  of  the 
company,  shall  be  conferred  by  any  such  aliquot  part  of 
consolidated  stock  as  would  not,  if  existing  in  shares,  have 
conferred  such  privileges  or  advantages."  There  is  an  ob- 
servation to  be  made  upon  that  article,  that  whatever  mean- 
ing the  word  "privileges"  may  have,  standing  j!>er  se^  it 
does  in  that  article,  include  participation  in  dividends  and 
profits,  or,  to  speak  more  accurately,  the  right  so-  to  par- 
ticipate, 
rfiis  honor  then  read  the  39th  article,  and  continued :] 
Words  of  larger  import  could  hardly  be  imagined.  Yet 
it  is  said  that  the  language  is  not  sumcient  to  convey  the 
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power  to  authorize  the  shares  which  are  issued  for  the  pur- 
pose of  increasing  the  capital  to  be  issued  with  the  privilege 
of  having  attached  to  tnem  a  preferential  dividend.  The 
capital  is  to  be  raised  or  to  be  increased  ''in  such  manner, 
and  with  and  subject  to  such  rules,  regulations,  privileges 
and  conditions,"  as  the  company  maj?^  think  fit.  I  can  find 
no  such  limit  either  in  the  term  ''privilege"  or  in  the  term 
"condition"  as  has  been  suggested.  It  seems  to  me  that 
they  are  words  of  extensive  meaning,  and  fully  ample  to 
cover  all  that  is  proposed  to  be  done.  I  should  say,  had  I 
not  heard  a  long  argument  upon  the  suj^ject,  that  they  are 
words  free  from  ambiguity  and  do  not  i-aise  any  doubt  as  to 
their  meaning.  I  think  that  there  is  no  limit  to  the  privilege 
that  may  be  attached  to  the  shares  by  the  general  meeting, 
80  far  as  regards  participation  in  dividends,  or  any  other 
right  whatever. 

^ut  then  it  is  suggested  that  some  other  clauses  control  it. 
The  40th  article  appears  to  me  to  support  the  construction  I 
have  mentioned  oi  the  preceding  article,  if  it  required  any 
support  *whatever,  which  I  do  not  think  it  does.  It  [36 1 
excepts  what  is  "otherwise  directed  in  the  resolution  au- 
thorizing the  same;"  that  is,  it  implies  that  the  resolution 
authorizing  the  same  may  direct  that  the  shares  so  issued 
shall  be  treated  in  a  manner  altogether  different  from  the 
manner  in  which  they  would  be  treated  if  they  were  con- 
sidered as  part  of  the  original  capital.  The  argument  in 
support  of  the  bill  is,  that  there  is  no  power  to  issue  shares 
that  shall  not  carry  an  ecj^ual  right  with  the  original  shares 
to  participation  in  the  dividends. 

Another  clause  that  I  have  been  referred  to  is  the  69th, 
where  the  word  used  is  "interest."  But,  having  traced  the 
history  of  this  term  throughout  the  articles,  I  cannot  accede 
to  the  argument  that  the  8  percent,  is  other  than  a  dividend. 
The  82d  article  is  limited  to  the  period  of  construction  of  the 
line,  and  there  the  word,  no  doubt,  is  "interest."  The  83d 
article  also  has  the  word  "  interest."  The  thing  is,  as  I  said 
before,  correctly  described  as  a  dividend,  because  you  pay 
your  expenses  before  you  get  to  the  payment  of  8  per  cent. 
In  other  words,  the  result  of  the  articles  is  this,  that  you  do 
not  pay  more  than  8  per  cent,  in  the  shape  of  dividend  to 
the  shareholders  until  you  have  set  aside  a  reserve  fund  of  4 
per  cent.,  and  have  obtained  the  sanction  of  a  general  meet- 
ing to  such  further  distribution  of  profits. 

Those  are  all  the  articles  to  whicn  my  attention  has  been 
drawn  ;  and  I  think  it  does  fairly  and  clearly  appear  from 
them  that  there  is  no  limit  to  the  power  of  the  company  to 
12  Exo.  Rep.  101 


802  EQUITY  CASES.  [L.  R 

1875  Harrison  v.  Mexican  Railway  Co.  M.R. 

issue  new  shares  with  a  preference  dividend.  But  there  is 
one  observation  upon  the  39th  article  that  occurred  to  me 
during  the  argument.  The  power  is  not  confined  to  an  in- 
crease of  capital  by  the  issuing  of  new  shares  and  stock, 
it  extends  to  the  raising  of  money  by  bonds.  Now  the 
interest  to  be  paid  upon  such  bonds  would  precede  the 
dividend  upon  the  shares,  and  it  appears  to  me  that  that 
shows  strongly  that  the  meaning  of  the  draftsman  was, 
that  the  company  might  attach  a  preferential  payment 
to  anything  issued  under  the  39tli  article,  whether  bonds 
or  shares. 

But  the  peculiarity  of  the  case  does  not  quite  stop  there, 
for,  having  agreed  to  issue  the  8  per  cent,  bonds,  tne  com- 
pany now  propose  to  issue  these  new  preference  shares  bear- 
ing the  same  rate  of  interest  to  the  bondholders ;  so  that, 
368]  instead  of  derogating  *from  the  rights  of  the  original 
shareholders,  they  are  in  fact  assisting  them.  In  other 
words,  instead  of  naving  the  right  to  demand  both  principal 
and  interest  before  the  other  shareholders  can  get  anything, 
to  the  imminent  danger  of  destroying  the  company,  the  cred- 
itors are  now  restricted  to  a  demand  for  interest  only,  and 
that  only  if  the  revenue  of  the  company  is  sufficient  to  pay 
it.  It  is  plain,  therefore,  that  what  is  proposed  to  be  d!one 
does  not  in  any  shape  or  way  derogate  irom  the  original 
right  of  the  shareholders. 

Taking  the  whole  matter  into  consideration,  I  have  arrived 
at  the  conclusion  that  what  is  proposed  to  be  done  is  proper 
to  be  done,  and  therefore  I  shall  allow  the  demurrer. 

Then  comes  the  question  of  costs.  I  must  say,  if  contracts 
are  drawn  in  the  way  this  contract  has  been  drawn,  I  cannot 
be  surprised  at  persons  not  thoroughly  understanding  their 
meaning  at  first  sight ;  and  I  do  not  think  that  the  directors, 
in  a  case  of  this  kind,  ought  to  complain  of  the  result  if,  as 
I  intend,  I  make  no  order  as  to  costs. 

Solicitors  for  the  plaintiff :  Messrs.  RandaM  <6  Angier, 
Solicitors  for  the  defendants :  Messrs.  FresTifields  &  Wil- 
Uams. 

It  is  not  uUra  fsires  for  a  railroad  145-7 ;    Everhart  v.  Wettehetter,  etc., 

company  to  agree  to  issue  to  contrac-  28  Penn.  St.  R. ,  339. 

tors,  for  the  completion  of  the  road,  pre-  See  Matter  .of  Bangor ,  etc. »  L.  R.».  20 

ferred  stock ;  provided  the  whole  num-  Equity  Cases,  59,   to  appear  in  next 

ber   of    shares    does    not    exceed  the  volume. 

amount    authorized    by    the   cliarter:  An  agreement  by  a  corporation  to  pay 

Hazelhurst  v.  SatantMh,  etc.,  43  Geor-  annual  dividends  to  preferred  stock- 

gia,  13.    2  Redf.  on  Railways  (5th  ed.)>  holders,  without  reference  to  its  ability 

527  ;  Brice's  Ultra  Vires,  (1st  Am.  ed.),  to  pay  them  from  earnings,  is  opposed 
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to  public  policy  and  void :   Lockhart  v.  180  ;    St.  John  v.   Erie  RaUway,  22 

Van  Alstyne,  31  Mich.,  76.  Wall.,  186. 

As  to  when  a  corporation  Is  bound  to  An  action  at  law  may  be  maintained 

pay  dividends  on  preferred  stock,  and  against    a   railwav    company   by    the 

the  remedy  therefor,  see  Lockhart  v.  holder  of  shares,  for  not  appropriating 

Van  AUtyne^   31  Mich.,  76  ;    Taft  v.  to  the  shares  of  such  holder  a  due  pro- 

Hartford,   etc.,  8  Rhode  Island,  810 ;  portion  of  the  futds  applied  by  the 

Bailey  v.  R.  R.  Co.,   17  Wallace,  96,  company  in  payment  of  dividends  on 

1  Dillon,  174  ;  Prauty  v.  Michigan,  etc.,  other  shares  of  the  same  order  of  pri- 

4  N.  Y.  Supreme  Ct.  Rep.,  230, 1  Hun,  ority  with  those  of  the  plaintiff.     The 

655  ;    Thompson  v.  Brie  Railway  Co. ,  question  as  to  whether  certain  pref er- 

45  N.  Y.,  468  ;  Bate^  v.  Andriscoggin,  red  shares  were  to  be  paid  a  preferred 

etc.,  40  Maine,  491 ;  St.  John  v.  Erie,  dividend  out  of  the  profits  of  the  com- 

etc,  10  Blatchf.,  271;  2  Redfield  on  pany,  pan  |ww*u  with  preference  shares 

Railways  (5th  ed.),  627 ;  Brice's  Ultra  issued  under  a  prior  act  determined  : 

Vires,  (1st  Am.' ed.),  147  n.;  Em-hart  Coey  v.  Belfast,  etc.,  Irish  L.   R.,  2 

V.  WUtehester,  etc.,  28  Penn.  St.  R.,  C.  L.,  112. 


[Law  Reports,  19  Equity  Cases,  869.] 
V.C.M.,  Feb.  19, 1875. 

*ScRUTTON  V.  Pattillo.  [369 

[1870    S.     260.] 
Wife^8  Property — Reduction  into  Possession. 

A  woman  having  a  sum  of  money  deposited  with  a  merchant,  and  standing  in  her 
name,  married  a  man  whom  she  afterwards  accompanied  on  a  voyage,  and  both  were 
drowned  at  the  same  time.  The  money  was  transferred  by  the  merchant  into  the 
names  of  the  husband  and  wife ;  but  the  only  direction  given  to  the  merchant  by  the 
husband  was  to  keep  this  property  separate  from  his  other  moneys.  The  husband 
by  his  will,  after  reciting  that  his  wife  had  previously  to  her  marriage  deposited 
with  the  merchant  this  money,  which  was  standing  in  her  name,  disposed  of  the 
property  as  his  own  : 

Held,  that  the  husband  had  done  no  act  to  reduce  the  wife's  money  into  possession, 
and  that  it  would  go  to  her  personal  representatives. 

•   Petition. 

The  petition  stated  tliat  Catherine  Ewin,  the  widow  of  a 
captain  of  a  merchant  vessel,  had  become  possessed  of  his 
property  on  his  death  to  the  amount  of  £762,  which  was  de- 

Eosited  in  the  hands  of  Messrs.  Scrutton  &  Co.,  shipbrokers. 
atherine  Ewin  afterwards  married  Augustus  Edward  Mor- 
ris, also  the  captain  of  a  merchant  vessel,  belonging  to 
Messrs.  Scrutton,  Sons  &  Co. 

In  March,  1866,  A.  E.  Morris  made  his  will,  and  on  the 
14th  of  November,  1866,  he  executed  the  following  codicil 
to  his  will : 

"Whereas  my  wife  previous  to  her  marriage  with  me  de- 
posited with  Messrs.  Scrutton,  Sons  &  Co.  the  sum  of  £750, 
which  said  sum  is  now  standing  in  the  name  of  my  said  wife, 
now  I  do  hereby  in  the  event  of  myself  and  my  wife  dying 
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about  the  same  time  give  and  bequeath  the  said  sum,  or  any 
other  sum  of  money  that  may  be  standing  in  the  name  of 
mv  said  wife  with  Messrs.  Scrutton,  Sons  &  Co.,  or  any 
other  person  or  persons,  in  manner  following,  that  is  to  say : 
the  sum  of  £1Q0  part  thereof  to  William  and  Catherine  Pat- 
tillo, the  father  and  mother  of  my  said  wife,  or  to  the  sur- 
vivor of  them  ;  the  remainder  to  and  between  the  children  of 
James  and  Margaret  Pattillo,  to  and  between  the  children  of 
Thomas  and  Elizabeth  Maclntire,  to  James  Black,  and  to 
Robert  Black,  or  to  the  suiTivor  or  survivors  of  them,  in 
equal  shares." 

370]  *In  the  beginning  of  the  year  1868  Catherine  Morris 
accompanied  her  husband  Captam  Morris  on  a  voyage  in  the 
ship  Joseph  Hume,  which  was  run  down  by  another  vessel 
in  May,  1868,  and  foundered,  and  both  Captain  Morris  and 
his  wife  were  drowned  at  the  same  time. 

It  appeared  that  after  the  death  of  Mrs.  Morris's  first  hus- 
band the  above  sum  of  £752  was  transferred  into  her  name 
in  the  books  of  Messrs.  Scrutton  &  Co.,  and  when  she  mar- 
ried the  testator  it  was  still  standing  in  her  name  in  the  said 
books,  but  the  money  was  subsequently  transferred  to  an 
account  headed  ''Captain  and  Mrs.  Morris." 

The  petitioner  was  the  personal  representative  of  Mrs. 
Morris,  and  the  petition  prayed  that  tlie  £762  so  standing 
in  the  books  of  Messrs.  Scrutton  &  Co.  might  be  paid  over 
to  him. 

The  question  now  raised  was,  whether  the  £752  properly 
belonged  to*  Captain  Morris  at  the  time  of  his  death,  or 
whjjther  it  remained  the  property  of  his  wife  and  passed  to 
her  legal  personal  representatives. 

Mr.  Thomas  Scrutton,  of  the  firm  of  Scrutton,  Sons  &  Co., 
stated  in  an  affidavit,  that  Captain  Morris  had  given  direc- 
tions to  the  firm  to  keep  this  money  separate  and  distinct 
from  his  other  property  m  their  hands.  The  witness  could 
recollect  no  other  directions  given  by  the  testator  as  to  the 
money. 

It  was  also  in  evidence  that  both  Captain  and  Mrs.  Morris 
had  drawn  drafts  upon  this  fund  which  had  been  honored 
by  the  merchants. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  JS.  Robertson^  in  support 
of  the  petition :  It  is  admitted  by  all  parties  in  this  case 
that  it  cannot  be  ascertained  which  of  the  two  persons,  Cap- 
tain Morris  or  his  wife,  Catherine  Morris,  died  first ;  there- 
fore the  question  is,  whether  Captain  Morris  had  reduced 
into  possession  this  sum  of  £752,  which  was  his  wife's  prop- 
erty when  he  married  her.     By  the  codicil  to  his  will  he  dis- 
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posed  of  the  money,  and  provided  for  the  event  which  hap- 
pened— that  of  the  two  dying  at  the  same  time ;  but  this  is 
no  proof  that  he  had  done  any  act  to  reduce  it  into  posses- 
sion. At  the  date  of  the  codicil  the  money  waS  standing  in 
the  *book8  of  Messrs.  Scrutton  &  Co.  to  an  account  [371 
headed  '*  Captain  and  Mrs.  Morris,"  and  there  is  the  evi- 
dence of  Thomas  Scrutton  that  Captain  Morris  directed  them 
to  keep  this  money  separate  and  distinct  from  his  other 
property  in  their  hands.  It  is  submitted  that  his  direction 
to  keep  the  money  separate  is  evidence  that  he  did  not  in- 
tend to  exercise  any  act  of  ownership  over  it.  There  is  no 
evidence  that  it  was  directed  to  be  placed  in  the  joint  names 
of  the  liusband  and  wife,  this  must  have  been  done  in  a 
purely  voluntary  manner  by  Messrs.  Scrutton  &  Co.  Priiaa 
facle^  then,  the  money  was  the  property  of  the  wife,  and 
we  seek  to  have  it  paid  over  to  her  representatives ;  the  bur- 
then, therefore,  rests  on  the  husband's  representatives  to 
show  that  he  ever  reduced  it  into  possession. 

Mr.  Olasse^  Q.C.,  and  Mr.  J.  Gutter^  for  the  administrator  of 
Captain  Morris :  The  testator  by  the  codicil  to  his  will  assumed 
to  dispose  of  this  property,  and  we,  therefore,  say  that  the 
burden  of  showing  it  was  not  his  rests  with  the  representa- 
tives of  the  wife.  There  is  evidence  that  the  testator  directed 
the  money  to  be  kept  separate  and  distinct,  and  the  fact  that 
after  the  marriage  the  money  was  transferred  to  a  new  account 
by  the  firm,  and  placed  in  the  names  of  Captain  and  Mrs.  Mor- 
ris, shows  that  Captain  Morris  exercised  a  control  over  it,  and 
must  have  believed  that  he  had  done  all  that  was  necessary 
to  make  the  property  his.  He  would  not  otherwise  have 
disposed  of  it  by  the  codicil  to  his  will.  The  fact  of  his 
drawing  out  a  portion  of  the  money  is  also  sufficient  to  cause 
a  reduction  into  possession  of  the  whole  fund. 

[As  to  the  onus  of  proof  they  cited  Wing  v.  Angrave  (*); 
In  re  Lewes'  Trusts  (^)\  In  re  Phene's  Trusts  (^)\  Under- 
wood V.  Wing  (*). 

Mr.  Whitehouse^  for  Messrs.  Scrutton  &  Co. 

Mr.  W,  F,  RobinsoTiy  for  other  parties. 

*Sin  R.  Mali^s,  V.  C:  The  circumstances  in  this  [372 
case  are  rather  peculiar.  It  appears  that  Captain  Ewin,  the 
captain  of  a  merchant  ship,  died  in  1865,  and  his  widow  be- 
came possessed  of  his  pro;perty,  amounting  to  £762,  which 
was  at  the  time  of  Captain  Ewin's  death  deposited  with 
the  firm  of  Scrutton  &  Co.,  who  were  the  owners  of  the  ship 

0)  8  H.  L.  C,  183.  C)  Law  Rep.,  6  Ch.,  139. 

(«)  Law  Rep.,  11   Eq.,  236;    Ibid.,   6         {*)  4  D.,  M.  &  G.,  633. 
Ch.,  856. 
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of  which  he  was  captain  ;  and  after  his  death  the  mone^  was 
transferred  into  the  name  of  his  widow,  and  was  standing  to 
an  account  headed  with  her  name  on  the  28th  FebruarTi  1866. 
The  widow  afterwards  married  Captain  Augustus  Edward 
Morris,  who  was  also  the  captain  of  a  ship  owned  by  Messrs. 
Scrutton  &  Co.,  and  she  went  with  her  husband  on  a  voyage. 
The  ship  in  which  they  sailed  was  run  into  by  another  vessel, 
and  it  foundered  and  both  the  husband  and  wife  were  drowned. 
Now  if  anything  had  been  done  by  Captain  Morris  by  which 
he  had  exercised  an  ownership  over  tne  fund  in  question, 
then  the  money  would  have  been  reduced  into  poseession  by 
him,  and  being  reduced  into  possession,  then  it  is  clear  that 
those  claiming  under  him  would  be  entitled  to  the  money, 
and  so  also  the  money  would  belong  to  his  representatives 
if  Captain  Morris  had  survived  his  wife,  but  as  they  both 
died  under  the  circumstances  I  have  stated,  it  is  impossible 
to  prove  which  of  them  died  first.  For  the  purpose  of  show- 
ing that  the  husband  had  a  right^  to  dispose  of  his  wife's 
property,  you  must  either  prove  *that  she  died  before  him 
or  that  he  reduced  the  property  into  possession  during  his 
life.  And  for  this  purpose  conjecture  will  not  do,  you  must 
have  proof  of  the  fact.  What  then  is  the  proof  ?  It  appeai-s 
that  about  a  month  before  the  marriage  this  sum  of  £752 
ceased  to  stand  in  the  books  of  the  firm  to  the  credit  of  the 
wife,  for  I  find  upon  examining  the  books  of  the  firm,  which 
are  kept  in  the  usual  correct  style  of  merchants  in  general, 
that  the  money  is  entered  on  a  page  to  which  there  is  no 
heading,  but  in  the  corner  I  observe  that  the  words  Captain 
and  Mrs.  Morris  are  written  in  pencil.  The  conclusion  I  draw 
from  this  is  that  Messrs.  Scrutton  &  Co.  knew  the  money  had 
belonged  to  Mrs.  Morris's  first  husband,  and  that  it  then  be- 
longea  to  her,  but  they  did  not  exactly  know  in  what  name  it 
was  then  to  be  entered,  consequently  until  they  had  some 
information  upon  the  subject  they  entered  it  in  blank  and 
373]  wrote  **in  the  corner  the  names  of  Captain  and  Mrs. 
Morrijp  to  indicate  to  whom  it  belonged.  Then  the  account 
is  subsequently  transferred  to  another  book,  and  there  we 
find  it  entered  under  the  heading  Captain  and  Mrs.  Morris, 
which  leads  me  to  believe  that  the  clerk  who  entered  the  ac- 
count, seeing  those  names  in  pencil,  thought  he  was  doin^ 
right  in  entering  the  amount  to  the  credit  of  Captain  and 
Mrs.  Morris,  and  did  so  without  any  authority  upon  the 
subject.  But  to  prove  that  the  property  was  reduced  into 
possession  by  Captain  Morris  it  must  be  shown  that  this  was 
done  by  his  express  direction.  There  must  be  positive  proof 
whetlier  it  was  done  by  his  direction  or  not.    It  apj^ears  that 
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both  Captain  Moms  and  his  wife  drew  upon  this  fund. 
Mrs.  Morris  wrote  a  letter  to  the  firm  requesting  them  to 
pay  a  sum  of  money  to  her  parents,  and  this  letter  was  hon- 
ored, in  so  far  that  the  firm.  Knowing  that  the  money  had  be- 
longed to  Mrs.  Morris,  made  no  objection  to  the  payment 
of  a  sum  of  money  out  of  it  to  the  person  named  in  the  let- 
ter. In  other  words,  they  honored  her  check.  But  not  onlj 
did  Mrs.  Morris  draw  upon  the  fund,  but  Captain  Morns 
also  drew  upon  it.  I  put  this  question  during  the  argument, 
suppose  a  wife  on  her  marriage  is  possessed  of  a  sum  of 
£1,000,  and  her  husband  draws  out  £100,  portion  of  his 
wife's  property,  does  that  prove  that  he  reduced  into  pos- 
session the  remaining  £900 1  I  am  clearly  of  opinion  that 
it  does  not.  If  there  is  a  large  sum  belonging  to  the  wife, 
and  part  of  it  is  dealt  with  by  the  husband  either  by  drawing 
checks  upon  it  or  otherwise,  all  that  he  does  not  deal 
with  remains  in  the  possession  of  the  wife.  If  there  was 
clear  evidence  that  Captain  Morris  intended  to  reduce  this 
property  into  possessioh  then  there  could  be  no  question 
that  those  persons  who  claimed  under  him  would  be  en- 
titled, but  what  is  the  evidence  ?  There  is  an  affidavit  made 
by  Mr.  Thomas  Scrutton,  one  of  the  firm,  in  which  he  says 
that  he  does  not  remember  whether  Captain  Morris  or  his 
wife  ever  gave  any  special  instructions  as  to  how  this  sum 
was  to  be  dealt  with,  except  that  Captain  Morris  directed 
it  should  be  kept  separate  and  distinct  in  the  books  of  the 
firm  from  the  rest  of  the  money  belonging  to  him ;  the 
meaning  of  this  probably  was,  that  knowing  it  to  have  been 
his  wife's  he  did  not  wish  it  mixed  up  with  his  own  accounts, 
but  this  is  no  evidence  to  show  that  he  ever  *dealt  [374 
with  the  property  as  his  own  or  intended  to  reduce  it  into 
possession. 

There  is  no  further  evidence  to  prove  the  case,  and  un- 
der these  circumstances  my  opinion  is  that  the  persons 
claiming  under  Captain  Morris  s  will  have  no  right  to  the 
fund,  and  it  must  go  to  the  legal  personal  representatjves  of 
the  wife. 

StHctly  speaking,  the  costs  would  follow  the  result  and  the 
losing  party  would  have  to  pay  the  costs,  but  as  the  ques- 
tion IS  a  fair  question  to  raise,  and  the  parties  not  objecting, 
I  think  all  the  parties  to  this  petition  should  have  their  costs 
out  of  the  fund. 

Solicitors  for  the  plaintiff :  Messrs.  Pitman  <fe  Lane, 

Solicitors  for  the  defendants:  Messrs.  Nashy  Field  & 
Matheios. 

See  11  Eiig.  Rep.,  610  note. 
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[Law  Reports,  19  Equity  Cases,  896]. 
V.C.B.,  Feb.  17,  18,  19,  24 ;   March  8, 1876. 

395]  *Thursby  v.  Thursby. 

[1878    T.     1.] 

Will — Tenant  for  Id/e  and  Remainderman — Leasehold  CoUieriet^^ProJUs,  Itow  to  he 

enjoyed, 

A  testator,  seized  of  real  estate,  and  possessed  of  leasehold  collieries  which  he 
was  working,  by  his  will  devised  all  his  real  estate,  "and  also"  all  his  leasehold 
estates,  "and"  all  his  "goods,  chattels,  and  credits"  to  three  trustees,  so  that 
they  should  have  the  legal  estate,  upon  trust,  as  to  one  moiety  for  his  mar- 
ried daughter  for  life  (not  to  her  separate  use),  then  to  her  husliand  (one  of  the 
trustees)  for  life,  then  to  her  first  son  absolutely;  and  as  to  the  other  moiety 
for  his  only  other  child,  an  unmarried  daughter,  for  her  separate  use  for  life  (without 
restraint  upon  anticipation),  then  to  her  children,  and  in  default  (which  happened), 
upon  the  trusts  of  the  other  moiety.  He  empowered  the  married  daughter,  and  her 
husband,  and  also  the  unmarried  daughter,  to  Appoint  portions  to  be  raised  and  paid 
out  of  his  "  said  real  and  personal  estates  respectively."  He  empowered  the  unroar> 
ried  daughter  to  appoint  any  part  not  exceeding  one  half  of  the  "  rents,  issues,  and 
profits,  interest,  dividends,  and  annual  income "  of  her  moiety  during  the  lifetime  of 
any  husband  for  his  use.  The  trustees  were  empowered  to  "  levy  and  raise  and  pay 
and  apply  "  for  advancement  any  part  or  parts  of  the  moieties ;  and  to  pay  and  apply 
such  part  as  they  should  think  nt  of  "  the  income  and  annual  produce  "  for  mainte- 
nance. He  gave  power  to  the  trustees  to  lease  "all  or  any  part"  of  his  "  said  free- 
hold or  leasehold  estates  "  for  twenty-one  years ;  to  "  alter,  vary,  and  transpose  "  the 
"  state  of  investment  of  the  property,"  provided  the  same  shall  consist  of  "  real  estate, 
securities  upon  real  estate,  or  shares  in  the  public  funds,"  for  which  purpose,  and  also 
for  the  pur[M)se  of  "  raising  *'  such  sums  of  money  as  it  might  become  "necessary  to  raise 
in  pursuance  of  the  powers,"  to  "  sell  and  convert  into  money  "  all  or  any  part  of  tlie 
"  said  trust  estates,"  or  to  mortgage  the  same.  He  then  empowered  the  trustees, 
"  in  case  they  should  deem  it  beneficial  to  do  so,"  to  continue  the  collieries  and 
either  to  increase  or  abridge  the  business  thereof,  and  all  losses,  costs,  charges  and 
expenses  of  carrying  on  the  basiness  should  be  "  borne,  paid,  and  defrayed  "  out  of 
his  "  real  and  personal  estate,"  and  also  to  procure  any  lease  of  the  collieries  to  be 
renewed,  and  to  continue  the  business  after  such  renewal. 

The  testator  died  in  1884.  The  son-in-law  was  the  sole  proving  executor,  and 
was  the  only  acting  trustee  until  the  marriage  of  the  unmarried  daughter  in 
1886,  shortly  after  which  date  her  husband  was  appointed  co-trustee.  The  trus- 
tees continued  and  enlarged  the  colliery  business  for  thirty-seven  years,  takinj^ 
leases  of  additional  collieries,  making  large  profits,  and  greatly  increasing  the 
value  of  the  plant. 

396]  Upon  suit  by  the  eldest  son  of  the  eldest  daughter,  claiming  to  have  the  *profits 
over  £4  per  cent,  on  the  value  of  the  collieries  at  the  death  of  the  testator  capitalized, 
and  made  to  form  part  of  the  estate : 

Ilddy  that  there  were  sufficient  indications  of  intention  in  the  will  to  exclude 
the  operation  of  the  rule  in  Hoioe  v.  Lord  Dartmouth  {}),  and  that  the  tenants  for  life 
were  entitled  to  the  enjoyment  in  specie  of  the  produce  of  all  the  collieries. 

Motion  for  decree. 

John  Hargreaves,  of  Ormerod  House  and  of  Bank  Hall, 
near  Burnley,  being  seised  of  considerable  real  estate,  and 
also  possessed  of  collieries  which  were  being  worked  by 
Mm  under  leases  from  other  owners,  by  his  will  dated  the 
19th  day  of  May,  1882,  devised  and  bequeathed  "all  and 

(')  7  Ves.,  137. 
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every  the  manors,  messuages,  lands,  tenements  and  heredit- 
aments, and  all  other  my  real  estate  of  or'to  which  I  or  any 
person  or  persons  in  trust  for  me  am,  is,  or  are  seised  or  en- 
titled," whether  freehold  or  copyhold,  "And  also  all  and 
every  my  leasehold  estates,  lands,  and  tenements,  and  all 
my  goods,  chattels,  and  credits,"  and  other  personal  estate 
to  the  use  of  three  persons,  of  whom  William  Thursby  and 
Thomas  Legh  became  the  survivors,  *'  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and 
quality  of  the  said  premises  respectively,  as  trustees,  and  so 
that  they  may  have  and  hold  the  legal  estate  therein,"  upon 
trust,  as  to  one  moiety,  for  his  daughter  Eleanor  Mary,  wife 
of  William  Thursby,  for  life,  and  after  her  death,  upon 
trust  for  the  said  William  Thursby  for  life,  and  after  the  de- 
cease of  the  survivor,  upon  trust  for  the  first  or  only  son  of 
Eleanor  Mary  Thursby  who  should  attain  t went v- one,  his 
heirs,  executors,  administrators,  and  assigns,  absolutely, 
''according  to  the  respective  nature  and  qualities  of  the  said 
premises.  He  empowered  William  Thursby  and  Eleanor 
Mary  his  wife,  or  the  survivor  of  them,  to  appoint  such  sum 
and  sums  of  money  "to  be  raised  and  paid  out  of  my  said 
real  and  personal  estates  respectively"  for  the  portions  of 
younger  children  as  they  or  the  survivor  should  think  proper. 
He  declared  that  the  trustees  should  be  seised  and  pos- 
*sessed  of  the  other  moiety  upon  trust  for  the  separate  use 
of  his  daughter  Charlotte  Hargreaves  for  life  (but  without 
any  restraint  upon  anticipation) ;  and  he  empowered  her  to 
appoint  that  any  part  not  exceeding  one-half  of  the  "rents, 
issues,  and  profits,  interest,  dividends,  and  annual  income," 
*which  after  her  death  should  accrue  due  on  the  [397 
last-mentioned  moiety,  during  the  lifetime  of  any  husoand 
she  might  marry,  should  be  paid  to  him  for  his  use.  The 
testator  directed  that  after  and  subject  to  the  estates  and  in- 
terests of  his  said  daughter  Charlotte,  and  any  husband  she 
might  marry,  the  moiety  and  the  income  thereof  shall  be  held 
in  trust  for  the  children  of  Charlotte  as  therein  mentioned  ; 
and  he  empowered  his  daughter  Charlotte,  whether  covert 
or  sole,  to  appoint  "such  sum  and  sums  of  money  to  be  raised 
and  paid  out  of  my  said  real  and  personal  estates  respec- 
tively" for  the  portion,  or  for  the  maintenance,  education,  or 
advancement  of  all  or  either  of  her  children  as  she  should 
think  proper.  He  empowered  the  trustees  "at  any  time 
and  from  time  to  time"  thereafter  to  "levy  and  raise  and 
pay  and  apply"  for  the  advancement  of  the  respective 
eldest  or  only  sons  of  his  daughters  any  part  or  parts  of 
the  respcjctive  moieties,  but  during  the  lifetime  of  the  re- 
12  Eng.  Kep.  102 
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spective  parents  only  with  their  consent.  He  further  directed 
tnat,  after  and  subject  to  the  estates  and  interests  of  William 
Thursby  and  Eleanor  Mary  his  wife,  and  Charlotte  Hargreaves 
and  anv  husband  who  might  survive  her  in  whose  favor  she 
might  have  exercised  her  power  of  appointment,  "and  in 
the  meantime  and  until  my  said  real  ana  personal  estate  shall 
become  vested  in  such  eldest  or  only  sons"  respectively, 
it  should  be  lawful  for  the  trustees  to  pay  and  apply  so  much 
as  they  should  think  fit  of  ''the  income  and  annual  produce 
of  the  respective  moieties"  for  his  or  their  maintenance  and 
education.  The  testator  directed  that  in  case  either  of  the  moie- 
ties should  not  vest  absolutely,  it  should  be  held  upon  the 
trusts  declared  of  and  concerning  the  other  moiety ;  and  in 
case  there  should  be  no  person  m  whom  both  the  moieties 
should  vest,  then  that  the  whole  should  be  held  in  trust 
for  the  testator's  sister  Ann,  wife  of  John  Fawcett,  her  heirs, 
executors,  administrators,  and  assigns,  according  to  the  na- 
ture and  quality  thereof." 

The  will  then  contained  powers  of  leasing,  of  selling,  and 
of  continuing  the  testator's  colliery  business,  in  the  follow- 
ing terms : 

"And  I  hereby  further  declare  and  direct  that  it  shall  and 
may  be  lawful  to  and  for  the  trustees  or  trustee  for  the  time 
being  of  this  my  will  to  lease  all  or  any  part  of  my  said  free-, 
hold  or  leasehold  estates  unto  any  person  or  persons  for  any 
398]  term  or  number  of  *vears  not  exceeding  twenty-one 
years  from  the  making  of  such  leases  respectively,  so  as 
there  be  reserved  in  all  such  leases  to  be  granted  as  last 
mentioned  the  best  and  most  improved  yearly  rents  that  can 
be  reasonably  gotten  for  the  same  without  taking  any  fine 
or  premium." 

"And  I  do  hereby  declare  that  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  this  my  will  from 
time  to  time  to  alter,  vary,  and  transpose  the  state  of  invest- 
ment of  the  property  which  from  time  to  time  shall  be  by 
them  held  upon  the  trusts  aforesaid ;  provided  and  so  that 
the  same  shall  be  made  to  consist  of  real  estate,  securities 
upon  real  estate,  or  shares  in  the  public  funds,  for  which 
purpose  and  also  for  the  purpose  of  raising  such  sum 
or  sums  of  money  as  it  may  become  necessary  to  raise  in 
pursuance  of  the  powers  and  provisions  in  this  my  will,  it 
shall  be  lawful  for  the  said  trustees  or  trustee  from  time  to 
time  to  sell  and  convert  into  money  all  or  any  part  of  the 
said  trust  estates,  or  to  mortgage  the  same  either  absolutely 
or  in  fee,  or  for  any  term  or  number  of  years,  and  to  receive 
the  inori<»ys  arising  therefrom,  and  give  and  sign  receipts 
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therefor,  and  to  lay  out  and  invest  the  same  or  the  remain- 
der thereof,  after  paying  such  sum  or  sums  of  money  as 
aforesaid,  in  the  purchase  of  real  estate,  or  on  securities  upon 
real  estate,  or  in  the  public  funds,  and  from  time  to  time  to 
alter,  vary,  and  transpose  such  investments  as  aforesaid." 

*' And  1%  hereby  empower  the  trustees  and  trustee  for  the 
time  being  of  this  my  ^ill,  in  case  they  shall  deem  it  bene- 
ficial so  to  do,  to  conduct,  carry  on,  and  continue  the  collie- 
ries which  I  am  possessed  of,  and  either  to  increase  or  to 
abridge  jthe  business  thereof ;  and  all  losses,  costs,  charges, 
and  expenses  of  carrying  on  and  continuing  the  said  busi- 
ness shall  be  borne,  paid,  and  defrayed  out  of  my  real  and 
personal  estate,  and  also  to  procure  any  lease  or  leases  of  the 
said  collieries  to  be  renewed  to  them,  and  also  to  continue 
the  business  thereof  after  such  renewal." 

The  testator  died  on  the  5th  of  April,  1834,  a  widower, 
and  leaving  his  only  issue  the  above-mentioned  daughters, 
Mrs.  Thursby  and  Miss  Charlotte  Hargreaves.  The  will  was 
proved  by  William  Thursby  alone. 

The  personal  estate  was  insufficient,  and  a  portion  of  the 
real  *estate,  with  which  the  debts,  funeral,  and  tes-  [399 
tamentary  expenses  and  legacies  were  paid,  was  sold  by  the 
trustees. 

,  The  collieries  of  which  the  testator  was  possessed  at  his 
death  were  eleven  in  number,  held  under  three  separate 
leases.  The  stock  belonging  to  them  was  valued  on  the  31st 
of  December,  1834,  at  £17,575  Os.  dd. 

In  December,  1835,  Miss  Charlotte  Hargreaves  married  the 
Hon.  James  Yorke  Scarlett,  afterwards  General  Sir  James 
Yorke  Scarlett;  and  in  September,  1836,  General  Scarlett 
was  appointed  one  of  the  trustees  of  the  will,  together  with 
William  Thursby  and  Thomas  Legh.  . 

In  May,  1857,  Thomas  Legh  died. 

Genei-al  Scarlett  died  on  the  6th  of  December,  1871,  hav- 
ing by  will  bequeathed  the  whole  of  his  property,  real  and 
personal,  to  his  widow.  Lady  Scarlett,  and  having  made  her 
his  sole  executrix. 

There  was  never  any  issue  of  the  marriage  of  General  and 
Lady  Scarlett. 

William  Thursby  and  General  Scarlett,  who  were  the  act- 
ing trustees  of  the  testator's  will,  continued  the  business, 
renewed  the  existing  leases  when  they  expired,  and  took  or 
agreed  to  take  leases  of  other  collieries,  with  the  result  that, 
during  the  thirty- seven  years  which  elapsed  from  the  testa- 
tor's death  to  the  death  of  General  Scarlett,  the  profits 
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averaged  nearly  £11,500  a  year.  The  colliery  plant  was 
valued  in  December,  1871,  at  £161,533  10^.  Id, 

On  the  22d  of  March,  1872,  Lady  Scarlett  was  fonnd  by 
inquisition  to  be  a  lunatic  ;  and  the  question  arose,  whether 
the  tenants  for  life  were  entitled  to  the  profits  of  the  collie- 
ries in  specie,  or  whether  they  were  entitled  to # only  4  per 
cent,  on  the  value  of  the  collieries  ^t  the  testator's  death, 
the  surplus  forming  part  of  the  testator's  estate. 

Administration  with  the  will  annexed  of  Gteneral  Scarlett's 
estate  was,  on  the  14th  of  November,  1872,  granted,  to  Mrs. 
Thursbjr  during  the  lunacy  of  Lady  Scarlett. 

The  bill  was  filed  on  the  7th  of  January,  1873,  by  the  first 
son  of  Mrs.  Thursby,  named  John  Hardy  Thursby,  who  was 
born  on  the  31st  of  August,  1826,  against  Willam  Thursby, 
400]  Eleanor  Mary  *hi8  wife.  Lady  Scarlett,  and  Thomas 
Hughes,  her  committee  in  lunacy,  and  the  representatives  of 
Thomas  Legh. 

It  prayed  (amongst  other  relief  which  it  is  unnecessary 
for  the  present  purpose  to  state)  for  a  declaration  tliat  the 
tenants  for  life  under  the  will  "  were  not  and  are  not  '*  en- 
titled to  receive  the  rents,  and  profits  of  the  collieries  in 
specie,  and  that  a  value  ought  to  be  put  upon  the  collieries 
01  the  testator  at  the  time  of-  his  deatli,  ana  that  such  allow- 
ances might  be  made  to  the  tenants  for  life  out  of  the  profits, 
by  way  of  interest,  as  to  the  court  should  seem  proper ;  and 
that  the  residue  of  the  profits  ought  to  be  invested  and  form 
a  part  of  the  testator's  estate. 

It  further  prayed  a  declaration  that  the  defendant  Wil- 
liam Thursby,  and  the  estates  of  General  Scarlett  and 
Thomas  Legh,  were  jointly  and  severally  liable  to  make  good 
to  the  testator  the  amounts  received  out  of  the  proceeds  of 
the  collieries  on  account  of  the  tenants  for  life  in  excess  of 
the  amounts  to  which  they  were  properly  entitled ;  but  at 
the  hearing  the  relief  prayed  against  the  estate  of  Thomas 
Legh  was  abandoned,  and  his  representatives  were  dismissed 
from  the  suit  with  their  costs. 

Mr.  Soidhgate^  Q.C.,  Mr.  Little^  Q.C.,  and  Mr.  Edmund 
S.  jFord,  for  the  plaintiff,  the  remainderman  :  We  rely  upon 
Meyer  v.  Slmonsen  {')  and  Brown  v.  OellaUy  (•). 

The  question  is,  has  the  testator  bequeathed  his  mines  in 
specie,  so  that  the  tenants  for  life  can  take  all  the  profits,  or 
are  they  entitled  to  no  more  than  £4  per  cent,  interest  on  the 
value  from  the  time  of  the  testator's  death,  and  interest  on 
the  capital  sum  which  should  have  been  accumulated  from 

(')  6  De  G.  <t  Sm.,  723.  («)  Lnw  Rep.,  2  Cli.,  751. 
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year  to  year  by  accretions  of  surplus  of  profits  over  such  £4 
percent.,  and  invested  in  £3  per  Cent.  Government  Stock? 

The  only  clause  which  furnishes  ground  for  argument  is 
the  power  to  continue  the  colliery  business  ;  and  there,  the 
words  "in  case  they  shall  deem  it  beneficial  so  to  do"  are 
equivalent  to  the  words  ''for  the  benefit  of  my  estate"  in 
Brown  v.  Oallatly. 

In  other  respects,  it  is  the  ordinary  case  of  a  gift  to  a  ten- 
ant for  life,  with  remainders  over.  The  words  *'  rents,  issues, 
and  profits  "  *occur  only  once.  The  power  of  leasing  [401 
is  in  the  ordinary  form  of  a  power  to  grant  agriciiltuml 
leases ;  it  does  not  extend  to  mines. 

In  Morgan  v.  Morgan  (')  the  absence  of  a  trust  for  con- 
version was  relied  upon,  but  the  rule  was  applied  notwith- 
standing. Here  we  have  a  power  for  conversion.  But  in 
truth  no  trust  for  conversion  is  necessary,  where  there  is  an 
intention  to  give  enjoyment  in  succession.  ''Beneficial" 
means  beneficial,  not  for  one  class  of  takers  to  the  injury  of 
another,  but  beneficial  for  all  alike :  Oibson  v.  Boti{*) ;  Arwe 
V.  Lord  Dartmouth  {*);  Caidecottv.  Caldecott{*);  Meyer  v. 
8iinonsen(^)\  Be  Llewellyn^  s  Trv^ts{^)\  Brown  v.  Oel- 
latlyO. 

That  a  lease  renewed  by  a  trustee  is  renewed  for  the  bene- 
fit of  the  estate,  appears,  if  necessary,  from  Keech  v.  Sand- 
fordi^) ;  and  it  is  equally  clear  tbat  a  trustee  cannot  make 
a  profit  out  of  the  trust  estate  for  his  own  benefit. 

Mr.  Jackson^  Q.C.,  and  Mr.  E,  Cutler^  for  tlie  committee 
in  lunacy  of  Lady  Scarlett :  The  rule  in  Howe  v.  Lord, 
Dartmouth  may  be  applied  to  a  gift  of  residue ;  it  has 
never  been  applied  to  a  specific  devise  or  bequest.  It  is* 
confined  to  cases  of  property  given  en  masse^  to  be  enjoyed 
in  succession :  Pickervng  v.  Piq^ering  ("). 

The  presence  or  absence  of  a  trust  for  conversion  makes 
all  the  difference.  In  this  case  there  is  a  power  to  convert, 
but  not  an  absolute  trust  for  conversion.  The  principle 
of  Brown  v.  Oellatly  was  that  the  testator  intended  nis  ships 
to  be  sold,  sooner  or  later,  and  the  question  was  what  was 
to  be  done  with  the  intermediate  prohts.  Here  the  will  is 
full  of  indications  of  a  contrary  intention.  Lady  Scarlett's 
separate  life  estate  is  without  restraint  on  anticipation  ;  the 
ultimate  gifts  are  "according  to  the  respective  nature  and 
quality  of  the  said  premises,"  and  "according  to  the  nature 


0)  14  Beav.,  72.  (•)  29  Beav.,  171. 

(«)  7  Ves.,  89.  0)  Law  Rep.,  2  Ch.,  751,  758. 
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and  quality  thereof ;"  portions  and  maintenance  money  are 
to  be  ''raised  and  paid  out  of  my  said  real  and  personal 
402]  estates  ^respectively ;"  the  sums,  if  any,  to  be  ap- 
pointed for  Charlotte's  husband  are  to  be  any  part  not  ex- 
ceeding one-half  of  the  "rents,  issues  and  profits;"  the 
trustees  have  power  to  ''levy  and  raise"  for  advance- 
ment; and,  until  "my  said  real  and  personal  estate  shall 
become  vested,"  pay  and  apply  parts  of  the  "income  and 
annual  proSuce"  or  the  moieties  lor  maintenance.  Finally, 
the  trustees  have  a  discretionary  power  either  to  sell  and 
convert,  "or"  to  mortgage. 

Indications  against  an  intention  to  convert  were  found  in 
Alcock  V.  Sloper  (') ;  BethuTie  v.  Kennedy  (') ;  Daniel  v. 
Warren^)  \  Bowden  v.  Bowden{^)\  Burtmi  v.  Mounty)\ 
Simpson  Y,  Lester  {*).  The  latter  case  established  that  the 
court  looks  at  a  direction  to  sell  at  a  particular  time,  or  for  a 
particular  purpose  only,  as  excluding  the  operation  of  the 
rule.  The  use  of  the  word  "rents"  was  considered  enough 
in  Ooodenough  v.  Tremamondo  (^) ;  when  the  will  was  silent, 
in  Hinves  v.  Hinves  (') ;  Cafe  'v.  Bent  (*) ;  Crowe  v.  Oris- 
ford{'')]  Oreenv.  BrittetiQ'). 

In  Brown  v.  Oellatly  (**)  a  primary  trust  to  convert  was 
assumed  throughout ;  so  in  Morgan  v.  Morgan  (")  and  in 
Re  Llewellyn!  s  Trust  {^^)\  if  there  be  an  absolute  trust  to 
convert,  ccmit  qucestio.  In  Meyer  v.  Simonsen  (")  there  was 
a  gift  of  residue  en  masse^  but  no  direction  as  to  manage- 
ment or  enjoyment. 

The  court  will  also  keep  in  view  the  laches  of  the  plaintiff, 
who  came  of  age  in  1847,  and  has  stood  by  for  twenty- five 
years;  Achesonv.  J^air{'*);  ClegoY.  Edmonson (^''). 

Mr.  Kay^  Q.C.,  and  Mr.  Cecil  Mussell^  for  Mr.  and  Mrs. 
Thursby :  Mrs.  Thursbjr  is  tenant  for  life,  not  to  her  sepa- 
rate use ;  Mr.  Thursby  is  trustee  and  executor ;  and  Mrs. 
Thursby  is  administratrix  during  lunacy  of  the  estate  of  the 
other  tenant  for  life,  who  is  administratrix  of  the  other 
.  trustee. 

403]  *The  plaintiff  does  not  seek  a  sale ;  he  does  not  ask 
the  court  to  put  a  stop  to  the  business — will  the  court  give 
him  profits  made  before  the  filing  of  the  bill  ? 

0)  2  My.  A  K.,  699.  (">)  \1  Beav.,  607. 

(=»)  1  My.  A  Cr.,  114.  (")  1  D.,  J.  <fe  S.,  649. 

(»)  2  Y.  A  C.  Oh.,  290.  (»«)  Law  Rep.,  2  Ch.,  761. 

{*)  17  Sim.,  66.  ('»)  14  Beav.,  72. 

(*)  2  De  G.  A  Sm.,  883.  (")  29  Ibid,  171. 

(•)  4  Jur.  (N.S.).  1269.  (")  6  D.,  G.  A  Sm..  728. 

(')  2  Beav.,  612.  («•)  8  D.  A  War..  612. 

e)  3  Hare,  609.  (")  8  D.,  M.  A  G.,  787. 
(*)  6  Hare,  24. 
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As  for  the  rule  in  Heme  v.  Lord  Dartmouth  {^\  the  courts 
have  always  leaned  against  it ;  they  have  applied  it  unwill- 
ingly ;  and  it  will  yield  readily  to  evidence  of  a  contrary . 
intention.  Here  the  testator  has  bequeathed  all  his  "lease- 
hold estates"  as  a  separate  class  of  his  property.  In  many 
cases  the  test  has  been,  Had  the  testator  any  leaseholds  ? 
K  so,  it  has  been  held  that  the  word  "rents"  can  only  be 
satisfied  by  enjoj^ment  in  si)ecie.  Again,  if  any  part  of  a 
wasting  property  is  to  be  retained  in  specie,  the  whole  must 
be  retained.  Now,  there  is  no  direction  at  all  to  convert  the 
leaseholds ;  there  is  a  ^ower  to  convert,  and  no  more.  A 
case  cannot  be  found  in  which,  where  a  testator,  having 
leaseholds,  gives  a  power  to  lease  those  leaseholds,  the  ten- 
ant for  life  is  not  to  enjoy  in  specie.  It  has  been  said  that 
this  power  of  leasing  will  not  apply  to  mines.  But  it  has 
been  held  otherwise  from  early  times :  Campbell  y.  Leach  ('); 
Daly  V.  Beckett  {*);  Sugden  on  Powers  (*);  Clegg  v.  How- 
land  {*).  It  is  not  arguable  that  this  power  does  not  include 
the  leaseholds,  that  is  to  say,  the  leasehold  mines.  Why 
were  the  tenants  for  life  made  dispunishable  of  waste  ?  Sup- 
pose the  trustees  had  let  the  leasehold  mines,  tg^king  the 
rents,  what  possible  claim  could  the  plaintiff  have  had  to 
any  part  of  those  rents  ?  Where  is  the  direction  to  capital- 
ize the  rents  ?  Why  should  the  testator  give  Mrs.  Thursby 
an  estate,  not  for  her  separate  use,  and  then  make  Mr. 
Thursby,  who  thus  became  the  beneficiary,  his  trustee,  if 
not  that  the  tenants  for  life  were  to  enjoy  in  specie  ?  And 
to  this  very  person  he  gives  the  power  of  leasing.  The 
clause  about  continuing  tiie  business  must  be  read  with  the 
power  of  leasing ;  and  if  the  rents  of  the  mines  would  have 
been  a  part  of  tne  income  to  which  the  tenant  for  life  was 
entitled,  why  not  the  actual  profits  for  which  those  rents 
would  have  been  a  substitute? 

Did  the  testator  intend  that  the  tenant  for  life  was  not  to 
take  profits,  when  he  has  thrown  upon  him  not  only  losses, 
but  the  *cost8  of  working,  such  as  sinking  a  shaft  ?  [404 
Was  a  tenant  for  life  to  make  such  an  outlay,  and  not  take 
the  profits  ?  Why  should  he  give  the  trustees  the  power  to 
use  all  his  real  and  personal  estate  for  the  purpose  of  ex- 
tending the  works  ? 

In  Brown  v.  Oellatlyi^)  the  words  were,  for  the  benefit 
**of  my  estate."     No  such  words  occur  here. 

If  the  plaintiff  seeks  his  strict  right,  we  may  say — "You 

(»)  7  Ves.,  137.  (*)  8th  ed.,  p.  735. 
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shall  have  your  right ;  undo  all  that  has  been  done,  but  if 
you  do  that,  you  must  at  the  same  time  renounce  all  the 
benefit  of  what  you  say  is  your  trustee's  wrongdoing.  We 
submit  to  treat  the  mines,  as  they  stand,  with  the  plant,  as  part 
of  the  trust  estate ;  but  we  must  use  every  weapon  of  de- 
fence ;  and  if  you  come,  the  answer  is,  you  come  tpo  late." 

Mr.  TF.  Pearson^  Q.C.,  and  Mr.  Townsend^  for  the  rep- 
resentatives of  Legh. 

Mr.  Sovthgate^  in  reply :  [He  dealt  with  the  cases,  and 
further  cited  Craig  v.   W heeler  {^)  and  Blann  v.  ^dZZ(').] 

The  expression  '*  according  to  the  respective  nature  and 
qualities  "  merely  refers  to  the  two  classes  of  representatives. 
The  word  ''rents"  here  is  satisfied  by  the  fact  that  the  tes- 
tator had  freeholds.  The  testator  did  not  make  Mr.  Thursby 
his  sole  trustee.  No  issue  of  laches  or  acquiescence  is  raised 
by  the  pleadings :  and  a  remainderman,  who  is  not  a  trustee, 
may  come  when  he  pleases. 

Without  denying  the  authority  of  the  cases  as  to  the  leas- 
ing power  extending  to  mines,  can  that  be  used  as  evidence 
of  intention  ?  Would  the  whole  proceeds  of  such  a  lease 
have  gone  to  the  tenant  for  life  ?  That  is  the  whole  question. 
Was  the  plant  to  have  been  leased  ?  If  so,  it  would  have  been 
worn  out  at  the  end  of  the  term.  The  framers  of  this  will 
did  not  intend  the  leasing  power  to  extend  to  the  mines  and 
plant ;  if  they  did  intend  it,  why  did  they  not  say  so  ? 

The  testator  has  not  said  that  all  the  profits  shall  be  given 
to  the  tenant  for  life,  and  the  losses,  if  any,  borne  hj  the 
405]  remainderman.  *Suppose  a  calamity  like  the  finng  or 
drowning  out  of  a  mine  to  occur,  could  the  remainderman 
have  called  on  the  tenant  for  life  to  make  it  good  ?  If  the 
defendants'  contention  is  right,  the  trustees  might  have  sold 
the  freeholds  and  laid  out  the  proceeds  in  mines. 

Mr.  Jaskson.  in  reply  on  Craig  v.  Wheeler  C)  and  Blann 
V.  Bell  (*). 

March  3.  Sir  James  Bacon,  V.C:  The  question  in  this 
case  is  in  its  nature  of  the  simplest  kind.  I  do  not  mean 
that  the  solution  of  it  is  wholly  free  from  difliculty,  or  that 
the  copious  materials  which  have  been  submitted  to  the 
court  in  the  shape  of  statement  on  the  record,  or  in  the  ar- 
guments at  the  bar,  have  been  superfluous  or  longer  than 
the  interest  of  the  parties  may  have  required,  but  having 
given  the  fullest  consideration  to  all  that  has  been  pleaded, 
and  proved,  and  debated,  I  find  that  there  is  but  one  ques- 
tion to  be  decided,  and  that  depending  wholly  upon  the  true 
construction  of  the  will  of  the  testator.     That  duty,  then,  of 

(')  29  L.  J.  (Ch.),  874.  («)  2  D.,  M.  4  G.,  775. 
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construing  the  will  devolving  upon  the  court,  I  have  now  to 
discharge  it.  The  single  question  arising  upon  that  will  is 
this :  Has  the  testator  so  aisposed  of  his  whole  property  as 
to  entitle  the  persons  to  whom  he  gave  life  interests  in  that 
property  to  possess  and  enjoy  it  m  the  same  manner  as  it 
was  possessed  and  enjoyed  by  him  up  to  his  death,  or 
does  the  rule  of  this  court,  which  constitutes  the  law, 
require  that,  as  to  a  very  important  part  of  that  prop- 
erty, the  right  of  the  tenants  for  life  snould  be  restnctea, 
and  that  the  amount  and  value  of  what  the^^  have  received 
and  may  receive  must  be  very  sensibly  diminished  ?  That . 
the  pecuniary  value  of  the  subject  in  dispute  is  considerable, 
cannot,  I  need  not  say,  aflfect  the  decision.  The  law  is  and 
must  be  the  same  in  all  cases,  and  in  all  cases  like  the  pres- 
ent the  first  and  most  important  consideration  is  the  inten- 
tion of  the  testator  as  it  is  expressed  in  and  of  necessitjr  to 
be  gathered  from  the  terms  of  the  will.  In  investigating 
that  subject  the  greatest  circumspection  and  caution  are  in- 
dispensable. 

*[His  honor  described  the  terms  of  the  will,  the  state  [406 
of  the  family,  the  claims  of  the  parties,  and  the  constitution 
of  the  suit,  and  continued :] 

There  being  no  material  fact  in  dispute  between  the  parties, 
the  plaintiflTs  counsel  have  argued  that  he  is  entitled  to  the 
relief  he  seeks. 

Among  many  authorities  to  which  they  have  referred,  the 
most  prominent,  and  that  most  relied  on,  is  Howe  v.  Lord 
Dartmouth  (*),  from  which  it  may  be  gathered  as  a  rule, 
though  not  thence  for  the  first  time,  that  where  the  will  does 
not  contain  any  direction  by  the  testator  that  his  estate  shall 
be  converted,  and  does  contain  a  gift  not  specific  of  a  sub- 
ject in  its  nature  perishable,  the  court  wiU  cause  the  estate 
to  be  converted  and  invested,  so  that  tenants  for  life  may 
receive  the  income  during  their  lives,  and  the  persons  en- 
titled in  remainder  may  enjoy  the  investment  after  them. 
And  that  this  is  the  universal,  well-established  rule  in  all 
cases  to  which,  upon  the  true  construction  of  the  will,  it  is 
applicable,  cannot  be  questioned.  But  it  is  not  less  clearly 
established  that  neither  this  nor  any  other  rule  can  be  re- 
sorted to  which  would  be  at  variance  with  the  intention  of 
the  testator.  In  Howe  v.  Lord  Dartmouth  there  was  no  in- 
tention expressed  in  the  will,  which  contained  only  a  gen- 
eral bequest  of  personal  estate.  A  part  of  the  property  so 
generally  bequeathed  consisted  of  long  annuities  and  bank 

C)  n  Ves.,  187. 
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stock,  the  one  of  a  nature  subject  to  exhaustion  by  lapse  of 
time,  the  other  exposed  to  the  incidents  and  hazards  of  a 
trading  company.  There  was  no  direction  to  the  executors 
to  convert.  The  court  could  find  nothing  in  the  will  there 
but  an  intention  that  the  property  should  be  enjoyed  by  the 
persons  named,  in  succession.  To  effectuate  this  intention, 
to  secure  a  present  interest  for  the  tenants  for  life,  and  at  the 
same  time  not  to  leave  the  persons  entitled  in  succession 
without  the  right  to  succeed  to  that  which  the  testator  had 
described  and  dealt  with  as  one  entire  subject — ^however 
various  might  be  the  particulars  of  which  it  was  composed, 
the  court  thought  it  right  to  direct  the  conversion  of  the 
long  annuities  and  the  bank  stock,  merely  because  that  was 
the  only  way  in  which  the  intention  of  the  testator  could  be 
fulfilled. 

407]  *  Among  the  cases  cited  on  behalf  of  the  plaintiff,  Mot- 
gan  v.  Morgan  (*)  was  much  relied  on.  In  that  case  a  tes- 
tator made  a  general  bequest  of  his  personal  estate  and 
effects  whatsoever  and  wheresoever  to  trustees,  upon  trust 
to  pay  his  debts  and  legacies — which  general  estate,  and  the 
interest,  dividends,  and  annual  proceeds  arising  therefrom, 
he  directed  that  his  executors  should  stand  possessed  of 
upon  the  trusts  afterwards  declared.  He  then  gave  specifi- 
cally a  certain  real  estate  to  be  enjoyed  by  his  wife  for  her 
life,  directed  it  to  be  sold  after  her  death,  and  then  directed 
the  proceeds  of  the  sale  and  all  the  personal  estate  therein- 
before bequeathed  to  be  divided  eq^ually  between  his  chil- 
dren. A  general  decree  for  administration  was  made,  by 
which  a  small  sum  of  long  annuities  was  ordered  to  be  paid 
into  court,  and  under  which  some  leasehold  parts  of  the  es- 
tate were  sold.  The  question  before  the  Master  of  the  Rolls 
arose  upon  a  claim  made  by  the  widow  to  retain  the  rents 
of  the  leaseholds  which  had  been  received  by  her  up  to  the 
time  when  they  were  sold,  and  to  enjoy  tlie  leaseholds  and 
the  long  annuities  in  specie  for  her  life.  The  Master  of  the 
Bolls  in  deciding  that  case  referred  to  the  rule  in  Howe  v. 
Lord  Dartmouth  ('),  and  noticing  that  the  effect  of  the  later 
authorities  had  been  to  allow  small  indications  of  intention 
to  prevent  the  application  of  the  rule,  said  (') :  "The  ques- 
tion here  is  one  of  construction  whether  the  testator  has,  in 
this  will,  expressed  his  intention  that  this  rule  shall  not  ap- 
ply to  this  particular  case.'"  And  he  decided  that  the  widow 
was  not  entitled  to  the  leaseholds  and  the  long  annuities  in 
specie.  But  that  he  did  this  upon  the  rule  in  Howe  v.  Lord 
Dartmouth  is  apparent ;   for,  referring  to  portions  of  the 

(')  14  Beav.,  72.  (*)  1  Ves.,  137.  O  14  Beav.,  82. 
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will,  he  says  expressly  (*):  "The  rest  of  the  will  confirms 
my  opinion  that  the  testator  had  not  supposed  the  whole 
of  his  property  was  to  remain  unconverted:"  for  that  it 
would  be  the  duty  of  the  executor  to  sell  some  part  of  his 
estate  to  pay  his  debts  and  legacies;  and  he  says,  ''If  a 
part  was  to  be  sold,  why  not  the  whole?"  And  referring  to 
the  executors'  power  to  vary  securities,  he  thought  that  in- 
consistent with  any  intention  by  the  testator  that  his  widow 
should  enjoy  the  long  annuities  in  specie,  since,  as  *his  [408 
executors  might  have  lawfully  sold  the  annuities,  such  in- 
tention would,  i£  they  had  done  so,  been  defeated. 
•  It  had  been  decided  in  Gibson  v.  Bott  (*),  that  where  the 
will  contained  a  direction  to  convert,  all  intention  that  the 
legatee  for  life  should  enjoy  in  specie  was  dispelled.  And 
indeed  it  is  difiicult  to  conceive  a  case  in  which  any  other 
conclusion  could  be  arrived  at.  Certainly  in  none  of  the 
cases  referred  to  has  there  been  any  decision  in  favor  of  en- 
joyment in  specie,  where  there  has  been  a  direction  to  con- 
vert. And  this  makes  it  unnecessary  for  me  to  refer  more 
particularly  (with  one  exception)  to  the  other  cases  which 
have  been  cited  for  the  plaintiff,  although  I  have  not  failed 
to  consider  each  of  them.  They  were  principally  Caldecott 
V.  Caldecott  (') ;  Meyer  v.  Simonsen  (*) ;  Me  Lleu)ellyv!s 
Trusts  (*). 

Nor  does  the  case  of  Brown  v.  Oellcdly  (*),  which  is  the 
exception  I  have  mentioned,  furnish  an  example  to  the 
contrary.  Of  all  the  authorities  referred  to  by  the  plaintiff's 
counsel,  this  was  that  upon  which  they  most  strongly  re- 
lied, and  which,  as  they  argued,  was  a  decision  directly  sup- 
porting their  contention.  In  that  case  the  testator  left  all 
his  property,  personal  or  freehold,  of  whatever  description, 
to  his  executors,  giving  them  ''  full  power  to  realize  the  same 
when  and  in  such  manner  as  they  may  see  fit  without 
being  personally  responsible  for  such  realization,  to  sail 
my  ships  for  the  benefit  of  my  estate  until  they  can  be 
satisfactorily  sold,  and,  without  being  responsible  for  any 
loss  on  any  voyage,  to  sell  the  ships  by  public  or  private 
sale"  for  the  purposes  mentioned  in  the  will,  which  then 
proceeded  to  give  fife  interests  and  other  interests  in  various 
parts  of  the  property  thus  bequeathed  as  an  entire  and  sub- 
stantive thing. 

An  argument  was  raised  on  behalf  of  the  tenants  for  life  of 
the  testator's  residuary  estate,  who  claimed  to  be  entitled 

(»)  14  Beav.,  84.  ^  5  De  G.  <fe  Sm.,  723. 
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to  the  earnings  of  the  ships  for  so  long  as  the  sale  of  them 
should  be  postponed.  Now,  the  decision  pronounced  by  the 
present  Lord  Chancellor  went  directly  to  the  point ;  and  I 
need  not  say  that  it  is  to  be  regarded  as  not  only  a  clear,  but  an 
409]  authoritative  and  ^binding  exposition  of  the  law  upon 
the  subject  then  before  him.  His  Lordship,  referring  to  the 
case  of  Green  v.  Britten  (*),  in  which  the  executors  had  been, 
in  express  terms,  prohibited  from  converting  certain  ships 
there  mentioned  for  seven  years,  and  where,  therefore,  tne 
court  held  that  to  be  a  sufficient  warrant  for  giving  to  the 
tenant  for  life  the  income  which  the  ships  earned  during  the 
seven  years,  said  that  the  principle  on  which  the  court  there 
proceeded  did  not  apply  to  the  case  before  him,  in  which  he 
tound  no  indication  whjitever  of  an  intention  that  the  ships 
were  to  remain  unconverted  for  any  specific  time.  The 
decision,  therefore,  was  that  a  value  must  be  set  upon  the 
ships  as  at  the  death  of  the  testator,  and  the  tenant  for  life 
must  have  4  per  cent,  on  such  value,  and  the  residue  of  such 
property  must,  of  course,  be  invested,  and  become  part  of 
the  estate. 

I  am  wholly  unable  to  perceive  how  this  decision,  clear 
and  distinct  as  \f  is  in  its  terms,  and  irrefragable  in  the 
principles  on  which  it  proceeds,  can  support  or  assist  the 
plaintiff's  contention.  It  is  a  decision  upon  the  construc- 
tion of  the  will— it  is  founded  upon  the  will,  and  upon  the 
intention  of  the  testator  expressed  in  the  will.  The  conver- 
sion of  the  entire  estate  is  stated  and  treated  in  the  judg- 
ment as  a  duty  incumbent  on  the  executors :  the  period  of  the 
conversion  of  so  much  of  the  estate  as  consisted  of  the  ships 
is  postponed  for  obvious  reasons — to  sell  them  at  once  would, 
in  the  testator's  opinion,  be  disadvantageous;  to  keep  them 
unemployed  would,  perhaps,  having  regard  to  the  nature  of 
the  subject,  be  injurious,  would  certainly  be  expensive — ^to 
sail  them  until  a  suitable  opportunity  for  selling  tnem  should 
arise,  was  the  proper  mode  of  managing  this  description  of 
property,  and  directions  to  that  end  are  therefore  given,  but 
given  in  such  a  manner  as  does  not  sever  the  ships  and  their 
earnings  from  the  bulk  of  the  estate,  for  they  are  to  be  sailed 
"for  the  benefit  of  my  estate."  No  notion  of  the  rule  in 
Hovae  V.  Lord  Dartmomh  (")  seems  to  have  been  entertained 
by  the  Lord  Chancellor  (the  case  does  not  appear  from  the 
report  to  have  been  referred  to  in  the  argument),  but  the  de- 
cision proceeded  upon  the  plain  words  of  the  will,  by  which 
the  interest  of  the  tenant  for  life  was  no  more  than  the  in- 
come of  tlie  estate,  which  estate  was  to  be  augmented  by  the 
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earnings  *of  the  ships  until  the  executors  should  add  [410 
those  earnings,  together  with  the  proceeds  of  the  sale  when 
they  thought  fit  to  make  it,  to  the  aggregate  amount  of  the 
general  estate.  Unless,  therefore,  it  can  be  held  that,  upon 
the  true  construction  of  the  present  willj  there  is  to  be  found 
a  general  direction,  or  an  unequivocal  intention,  on  the  part 
of  the  testator,  that  his  personal  estate  unconverted  at  his 
death  should  be  converted,  the  case  of  Brown  v.  OellaMy  (*) 
does  not  appear  to  me  to  furnish  any  authority  in  support  of 
the  plaintiflc's  contention.  Whether  any  such  intention  can 
be  collected  from  the  will  itself  is  the  matter  to  be  considered, 
in  almost  all—if  not  in  all — ^the  cases  in  which  the  point 
has  arisen  since  the  decision  in  Howe  v.  Lord  DartrrwmJi  (*)> 
the  court,  keeping  in  view  the  rule  there  applied,  and  not  in- 
tending to  (]^uestion  or  depart  from  it,  has  held  that  it  cannot  be 
resorted  to  if  there  can  be  found  in  the  will  anjr  indications  of 
a  contrary  intention  ;  and  this  latter  principle  is  not  less 
generally  recognized,  nor  less  firmly  established,  than  the 
rule  referred  to.  On  the  part  of  the  defendants,  reference 
has  been  made  to  many  cases  in  which  the  construction  of 
wills,  and  the  interests  of  tenants  for  life,  and  persons  enti- 
tled in  succession,  being  in  g^uestion,  the  CDurt  has  been  ena- 
bled to  avoid  the  application  of  the  rule.  In  AlcocJc  v. 
Sloper  (•),  where  the  testator  had  given  the  residue  of  his  real 
and  personal  estate  to  trustees  upon  trust  to  permit  his  wife 
"to  receive  the  rents,  profits,  dividends,  and  annual  pro- 
ceeds thereof"  for  life,  and  had  directed  the  trustees  from 
and  immediately  after  her  decease  to  sell  his  freehold  and 
leasehold  houses  by  auction,  desiring  that  a  person  named  be 
employed  as  auctioneer,  "  to  convert  the  whole  of  my  estate 
and  effects  into  money,  and  to  distribute  the  same  in  equal 
shares,"  it  was  held  hj  Sir  John  Leach  that  the  widow  was 
entitled,  during  her  life,  to  the  enjoyment  of  a  part  of  the 
testator's  estate,  consisting  of  long  annuities.  The  Master 
of  the  Rolls,  adopting  the  principle  to  which  I  have  referred, 
although  he  fully  recognized  the  rule  and  the  authority  of 
Howe  V.  Lord  Dartmouth^  and  the  intention  which  nad 
there  been  imputed  to  the  testator,  said(*) :  ''Although  this 
intention  of  the  *testator  i&  prima  facie  to  be  inferred,  [411 
it  may  plainly  appear  upon  the  whole  context  of  the  will 
that  the  testator  had  not  that  meaning,  but  that  his  intention 
was  that  the  tenant  for  life  should  derive  the  same  income 
from  the  residuary  estate  as  he  had  himself  derived  from 
his  property  up  to*^  the  period  of  his  death." 

(»)  Law  Rep.,  2  Ch.,  761.*  (»)  2  My.  A  K.,  699. 

(«)  7  Ves.,  137.  (*)  Ibid.,  702.   ' 
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In  Bethune  v.  Kennedy  (')  Sir  C.  Pepys,  in  dealing  with 
the  case  which,  as  he  says,  was  distinguishable  from  Alcock 
V.  Sloper  C),  and  which  was  in  its  facts  hj  no  means  similar 
to  the  present,  being,  nevertheless,  a  question  between  tenant 
for  life  and  the  persons  entitled  in  succession,  said:  *'The 
question  is  plainly  one  of  intention,  to  be  collected  from  a 
careful  examination  of  the  whole  scope  and  context  of  the 
instrument ;  and  so  it  has  always  been  considered." 

In  Pickering  v.  Pickering  (')  the  same  judge  had  to  deal 
with  a  similar  question,  arising,  however,  out  of  much  more 
complicated  circumstances,  into  which  it  is  not  for  the  pres- 
ent purpose  necessary  to  enter.  The  value  of  the  case,  how- 
ever, is  that  it  contains  an  exposition  of  the  principles  which 
ought  to  guide  courts  of  equity  in  dealing  with  such  questions. 

In  Burton  v.  Mount  (*)  the  testator's  estate,  consisting 
partly  of  leasehold  estates  and  long  annuities,  had  been  be- 
queathed upon  trust  to  pay  the  rents  and  profits,  dividends 
and  interest,  to  a  tenant  for  life,  with  trusts  in  remainder, 
and  with  power  to  the  trustees  to  sell  as  they  should  thiuk 
fit.  The  V  ice-Chancellor  Knight  Bruce  p5  observing  that 
the  will  in  that  case  differed  from  each  of  tne  wills  considered 
in  the  cases  of  Alcoek  v.  Sloper^  Collins  v.  Collins  {'\ 
Bethune  v.  Kennedy^  and  Pickering  v.  Pickering^  said: 
"The  question  is  not  upon  the  letter,  however,  but  upon  the 
spirit ;  the  question  is,  whether,  looking  at  those  four  cases 
together,  they  do  not,  in  spirit,  give  a  rule  of  construction, 
within  the  influence  of  which  the  present  will  does,  as  to  the 
long  annuities,  fall ;  and  I  think  they  do."  He  declined  to  act 
on  what,  he  said,  would  probably  have  been  his  own  opinion 
independently  of  authority,  as  to  the  long  annuities — be- 
cause he  should  be  contradicting  those  decisions  in  their 
412]  spirit.  He  therefore  decided  *the  pointy  as  to  the 
long  annuities  as  well  as  the  leaseholds,  in  favor  of  the  ten- 
ant for  life. 

In  Hinves  v.  Hinves  (')  the  Vice-Chancellor  Wigram  com- 
ments upon  and  explains  the  law,  as  it  has  been  decided  in 
Howe  V.  Lord  Dartmouthi^)  and  in  Pickering  v.  Picker- 
ing{*)j  and  says:  ''But,  if  the  will  expresses  an  intention 
that  the  property  as  it  existed  at  the  death  of  the  testator 
shall  be  enjoyed  in  specie,  although  the  property  be  not, 
in  a  technical  sense,  specifically  bequeathed,  to  such  a  case 
the  rule  does  not  apply.     The  rule  is  settled  with  sufficient 

(1)  1  My.  &  Cr.,  114.  (»)  Ibid.,  388. 

(2)  2  My.  &  K.,  699.  .(«)  2  My.  &  K.,  70S. 

(8)  4  My.  <fe  Cr.,  289.  C)  3  Hare,  609,  611,  612,  613. 

(*)  2  De  G.  <k  Sm.,  883»  («)  1  Vos.,  l37. 
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clearness  ;  the  diflSculty  arises  only  in  its  application  to  par- 
ticular cases,  where  the  intention  of  the  testator  is  expressed 
with  more  or  less  distinctness."  He  says,  further,  that  ''in 
the  more  modem  cases,  the  court,  in  applying  the  rule,  has 
leant  against  conversion  as  strongly  as  is  consistent  with  the 
supposition  that  the  rule  itself  is  well  founded."  After  ex- 
amining those  modern  cases  to  which  he  had  referred,  and 
observing  that  in  the  case  before  him  the  gift  was  of  the 
testator's  property  generally — no  specification  of  particulars 
— and  the  property  thus  generally  described  was  to  go  to 

Sersons  in  succession,  he  says :  "  Stopping  here,  there  is  no 
oubt  that  the  rule  of  the  court  would  require  conversion  ; 
and  the  inquiry  must  be,  whether,  in  the  directions  he  has 
given  for  the  enjoyment  of  his  property  by  the  cestuis  que 
trusty  or  in  the  management  by  his  trustees,  there  is 
anything  which  a  conversion  of  it  at  his  death  would  defeat." 
And,  having  pursued  a  minute  and  critical  examination  of 
the  language  of  the  will,  he  came  to  the  conclusion  that  he 
could  not  nold  that  the  long  annuities  and  the  leaseholds 
(the  subject  of  the  suit  before  him)  were  not  to  be  enjoyed 
in  specie,  without  in  effect  deciding  against  the  cases  to  wmch 
he  had  referred. 

There  have  been  several  other  cases  in  which  the  law  as 
decided  in  that  I  have  last  mentioned  has  been  adopted. 
Several  of  them  have  been  referred  to  in  the  course  of  the  ar- 
gument ;  but  it  does  not  appear  to  me  to  be  necessary  that  I 
should  mention  thena  more  particularly,  for  in  none  of  them 
are  the  rules  of  law,  and  tne  principles  upon  which  those 
rules  are  to  be  applied,  expressed  witn  greater  clearness  and 
force. 

^Following,  therefore,  those  rules,  and  guided  bv  [413 
those  principles,  I  proceed  to  examine  the  terms  of  a  will 
made  by  a  man  apparently  of  great  wealth,  and  part  of  whose 
property  consisted,  of  leaseholds  worth  more  than  £17,000,  by 
means  of  which  he  had  carried  on  the  business  of  extensive 
collieries,  in  which  he  had  laid  out  more  than  other  £17,000 
in  the  purchase  of  the  chattels  by  which  that  business  was 
carried  on,  from  which  he  had  derived  a  considerable  income, 
which  business  he  was  carrying  on  at  the  time  of  his  death, 
and  for  the  continuance  of  which  he  carefully  provided  by 
the  appointment  of  trustees  with  very  anaple  powers  for  that 

Surpose,  and  for  that  purpose  only.  Besides  the  general 
evise  of  all  his  real  estate,  he  gives  all  his  personal  estate, 
including  specifically  and  by  name,  his  "leaseholds"  and 
his  "chattels  and  credits,"  to  trustees,  upon  trust  as  to  one- 
half  for  his  daughter  Mrs.  Thursby,  and  as  to  the  other  half 
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for  his  only  other  child,  Lady  Scarlett,  for  their  respectiTe 
lives,  with  this  difference  only,  that  as  to  Mrs.  Thursby  th^ 
gift  was  not  to  her  separate  use,  but  the  same  moiety  was 
given  to  her  husband  for  life  in  case  he  should  survive,  while 
as  to  Lady  Scarlett,  then  a  spinster,  trusts  for  her  separate 
use  were  declared,  with  power  to  her  to  appoint  any  part 
not  exceeding  one-half  of  "the  rents,  issues,  and  profits, 
interest,  dividends,  and  annual  income"  for  her  husband  for 
life  in  case  he  should  survive  her. 

Pausing  here  for  a  moment,  I  see  no  reason  to  doubt  that 
the  testator  has  given  his  leaseholds,  and  the  chattels  appur- 
tenant to  those  leaseholds,  to  be  enjoyed  by  his  daughters 
in  specie,  and  exactly  in  the  same  manner  and  to  the  same 
extent  as  he  had  himself  enjoyed  them.  The  introduction 
of  trustees  cannot  alter  or  affect  this  bequest,  although  the 
reason  for  their  introduction  is  plainly  apparent,  not  only 
because  of  the  sex  of  the  legatees,  and  the  circumstance 
that  one  of  them  was  then  unmarried,  but  because  the  enjoy- 
ment of  the  mines  in  specie  would  be  most  conveniently 
effected,  with  regard  to  their  interests  and  to  the  interests  of 
the  persons  entitled  in  succession,  by  the  trustees  named. 
But  the  intention  of  the  testator  appears  more  plain  when  it 
is  found  tha^  as  to  this  leasehold  property,  which  did  un- 
questionably comprise  the  collieries,  power  is  given  to  the 
trustees,  "m  case  they  shall  deem  it  oeneficial  so  to  do,  to 
414]  conduct,  *carry  on,  and  continue  the  collieries  which  I 
am  possessed  of,  and  either  to  increase  or  to  abridge  the  busi- 
ness thereof,  and  aU  losses,  costs,  charges,  and  expenses  of 
carrying  on  and  continuing  the  said  business  shall  be  borne, 
paid,  and  defrayed  out  of  my  real  and  personal  estate ;  and 
also  to  procure  any  lease  or  leases  of  the  said  collieries  to  be 
renewed  to  them,  and  also  to  continue  the  business  thereof 
after  such  renewal."  It  has  been  argued  for  the  plaintiff 
that  the  expression,  "in  case  they  shafl  deem  it  beneficial  so 
to  do,"  brings  this  case  within  the  decision  in  Brown  v.  Oel- 
lolly  (*).  In  my  opinion  it  can  have  no  such  effect,  for,  as  I 
have  said,  there  was  in  that  case  a  plain  duty  incumbent  on 
the  executors  to  convert,  and  although  a  provision  was  given 
to  effect  the  conversion  vnth  such  caution  as  one  particular 
subject  required,  the  delay  which  might  ensue  and^its  fruits 
were  declared  to  be  "for  the  benefit  of  my  estate."  It  is,  in 
my  opinion,  clear  that  by  this  provision  the  testator  had  no 
intention  of  diminishing  the  extent  of  that  enjoyment  by  his 
daughters  of  all  his  property  which  in  the  previous  parts  of 
his  will  he  had  conferred  upon  them.     It  would,  I  think,  be 

(')  Law  Rep.,  2  Ch.,  751 
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doing  violence  to  plain  words — I  had  almost  said  the  com- 
mon sense — to  hold  otherwise.  Not  only  has  he  not  said  so, 
but  the  whole  context  of  the  will  leads  to  a  contrary  conclu- 
sion. I  have,  therefore,  no  doubt  that  the  trustees,  in  exer- 
cising their  discretionary  power  as  to  these  leasehold  mines, 
were  to  consider  what  was  for  the  benefit  of  the  owners,  ten- 
ants for  life,  of  these  mines.  If  the  trustees  had  thought  fit 
to  let  these  mines,  as  under  the  leasing  power  in  the  will 
they  might  have  done  (for  I  cannot  restrict  that  power  to 
leases  of  real  estate  or  to  hus)t>andry  leasesi^  as  I  was  invited 
to  do,  without  inserting  a  qualification  not  to  be  found  in  the 
will),  the  tenants  for  life  would  have  been  entitled  to  the 
rente  reserved  upon  any  such  leases.  And  although  I  arrive 
at  this  conclusion  from  the  legal  effect  of  the  terms  in  the 
will,  it  may  also  be  observed  that  the  power  of  appointment 
reserved  to  Lady  Scarlett  to  appoint  m  favor  of  a  husband 
expressly  mentions  "rent"  and  "profits"  as  well  as  all  the 
other  income  of  the  trust  estate. 

If  it  had  been  the  intention  of  the  testator  that  his  lease- 
hold mines  were  to  be  carried  on  by  his  trustees  so  that  they 
might  ^annually,  or  periodically,  invest  the  aggregate  [415 
amount  of  the  profits  they  made,  and  pay  to  the  tenants  for 
life  the  interest  of  such  investments,  it  might  have  been  ex- 
pected that  in  a  will  which  appears  not  to  have  been  made 
without  legal  advice  and  assistance,  there  would  have  been 
some  such  provision,  or  at  least  some  indication  of  such  an 
intention.  It  would,  no  doubt,  be  unsafe  to  rest  the  decision 
of  this  case  upon  the  ground  of  such  silence  or  omissiop,  but 
it  is,  nevertheless,  a  matter  not  to  be  disregarded  in  constru- 
ing the  will,  where  it  is  the  duty  of  the  court  to  consider 
whether  or  not  the  whole  scope  and  context  of  the  instrument 
does  express  an  intention  by  the  testator  that  the  tenants 
for  life  should  enjoy  in  specie  that  property  which  was  his 
at  the  date  of  the  will.  There  are,  however,  in  my  opinion, 
other  indications  which  lead  irresistibly  to  the  conclusion 
that  I  should  be  acting  in  direct  contradiction  to  the  inten- 
tions of  the  testator,  as  thev  are  expressed  and  indicated  by 
his  will,  if  I  were  not  to  hold  that,  upon  the  reasonable  and 
true  construction,  it  was  not  his  intention  that  his  daughters 
should  derive  the  same  income  from  his  estate  as  he  had 
himself  derived  from  his  property  up  to  the  period  of  his 
death.  If  I  did  not,  I  must  wholly  disregard  those  direc- 
tions to  the  trustees  respecting  their  management  of  his 
Froperty,  which  I  find  so  careiully  prescribed  by  the  will, 
should  be  violating  the  letter,  not  less  than  the  spirit  of 
the  instrument,  and  should  be  acting  in  contradiction  to  the 
12  Eng;  Rki\  104 
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authorities  I  have  referred  to,  and  I  should  he  making  a  will 
for  the  testator  wholly  different  from  that  by  which  he 
thought  and  intended  that  he  had  provided  for  the  enjoy- 
ment of  his  property  by  his  daughters  during  their  lives, 
and  for  the  persons  who  might  become  entitled  to  that  prop- 
erty in  succession,  in  the  same  manner  as  he  had  enjoyed 
and  would,  if  his  life  had  been  prolonged,  have  continued  to 
enjoy  it,  with  all  the  benefits  and  advantages  that  might  ac- 
crue from  that  mode  of  management  for  wnich  he  had  care- 
fully provided. 

I  am  of  opinion,  therefore,  that  the  contention  of  the 
plaintiflE  wholly  fails,  and  that  the  plaintiff's  claim  to  reduce 
the  extent  of  the  enjoyment  by  the  tenants  for  life  cannot  be 
supported,  having  regard  to  the  true  construction  of  the  will. 

The  decree  contained  a  declaration  that  the  whole  of  the 
collieries  acquired  by  the  trustees  of  the  will  formed  part  of 
416]  the  testator's  estate :  And  a  declaration  *that  tne  ten- 
ants for  life  were  and  are  entitled  to  receive  the  rents  and 
profits  of  the  collieries  in  specie. 

Solicitors  for  the  plaintiff :  Messrs.  Shaw  &  Tremellen, 
Solicitors  for  the  defendants :  Messrs.  Warry^  Hobins  & 
Surges ;  Messrs.  Barlow^  Bowling  &  Williams^  agents  for 
Messrs.  Arlindale  &  Artindale^  Burnley ;  Messrs.  Lee  & 
Houseman. 


[Law  Reports,  19  Equity  Cases,  426.] 
V.C.B.,  Feb.  26,  1876. 

426]  *JoNES  V.  North. 

[1876    J.     18.] 
Injunction — Breach  of  Contract — Contract  not  to  tender — Particn. 

Tenders  for  the  supply  of  stone  having  been  invited  by  a  corporation,  it  was  agreed 
between  A.,  B.,  C,  and  t).,  quarry  owners,  tliat  B.  should  not  tender,  that  C.  and  I), 
should  tender  above  A/s  price,  that  A.  should  purchase  certain  quantities  of  stone 
from  B.,  C,  and  D.  at  a  fixed  price,  and  that  B.,  C,  and  D.  should  not  supply  the 
corporation  with  stone  during  1876. 

The  stone  was  purchased  as  agreed,  by  A.,  but  B.,  in  breach  of  the  agreement^ 
sent  in  a  tender,  which  was  accepted : 

Held,  on  demurrer,  that  the  agreement  was  not  void,  and  that  a  bill  would  lie  by  A, 
to  restrain  B.  from  supplying  the  corporation  directly  or  indirectly  during  1876  with 
stone,  without  making  the  corporation  parties. 

Demurrer.  The  statements  in  the  bill  were  in  effect  as 
follows : 

On  the  17th  of  December,  1874,  the  corporation  of  Birm- 
ingham issued  an  advertisement  inviting  tenders  for  contracts 
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for  the  supply  of  40,000  tons  of  stone  for  macadamising  the 
causeways  of  the  borough.  A,  form  of  specification  of  the 
work  required  to  be  performed,  together  with  a  form  of 
tender,  was  also  issued.  The  plaintiff  was  the  owner  of  the 
Hailstone  Quarrv,  at  Rowley  K^s,  in  ^Staffordshire,  [427 
and  his  quarry  furnished  stone  nt  and  proper  for  the  pur- 
poses referred  to  in  the  specification.  The  defendants  (car- 
rying on  business  as  the  Rowley  Hall  Colliery  Company) 
were  the  owners  of  another  quarry  in  the  same  district,  also 
furnishing  stone  of  a  quality  available  for  the  purposes  of 
the  specification.  Messrs.  Fitzmaurice  &  Co.  and  Palmer  & 
Lee  were  owners  of  other  quarries  in  the  neighborhood  of 
Birmingham  furnishing  stone  available  for  the  specification. 
When  the  specification  and  form  of  tender  were  issued,  the 
price  at  which  tenders  should  be  sent  in  became  a  matter  of 
serious  moment  to  the  plaintiff,  the  defendants,  and  the 
other  two  firms.  Under  these  circumstances  an  arrange- 
ment was  come  to  between  the  plaintiff,  the  defendants,  Fitz- 
maurice &  Co.  and  Palmer  &  Lee,  that  the  plaintiff  should 
purchase  from  the  defendants  10,000  tons  of  stone,  and  that 
in  consideration  of  his  doing  so  the  defendants  should  not 
send  in  any  tender  to  the  Birmingham  corporation,  nor  sup- 
ply the  corporation  with  any  stone  during  1876 ;  and  that 
the.plaintiff  should  also  purchase  from  Fitzmaurice  &  Co. 
10,000  tons,  and  from  Palmer  &  Lee  6,000  tons,  and  that  the 
plaintiff  jind  the  two  last  mentioned  firms  should  each  send 
in  tenders  at  different  prices,  the  prices  named  in  the  plain- 
tiff's tender  being  the  lowest.  In  accordance  with  these  ar- 
rangements the  plaintiff  entered  into  contracts  with  the 
defendants,  and  with  Fitzmaurice  &  Co.  and  Palmer  &  Lee, 
to  take  the  above-mentioned  quantities  of  stone,  26,000  tons 
in  all.  In  this  way  it  was  apprehended  that  the  corporation 
(though  not  binding  themselves  to  do  so  by  the  terms  of  the 
specification),  would,  in  all  probability,  fix  upon  the  lowest 
tender,  and  thus  the  40,000  tons  would  be  supplied^by  the 
plaintiff,  and  through  him  by  the  contracting  firms;  the 
prices  as  between  the  plaintiff  and  the  other  three  firms  for 
the  quantities  of  stone  to  be  furnished  by  them  being  so  ar- 
ranged as  to  secure  to  each  of  them  a  fair  share  of  the  profit 
arising  from  the  supply  to  the  corporation  under  their 
specification. 

On  the  footing  of  the  agreement,  the  plaintiff,  on  the  30th 
of  December,  1874,  sent  in  a  tender  to  the  Birmingham  cor- 
poration for  40,000  tons  of  stone. 

On  the  27th  of  January,  1876,  the  plaintiff  received  a  note 
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from  an  officer  of  the  corporation  that  the  Public  Works 
428]  Committee  *had  accepted  the  offer  of  the  Rowley  Hall 
Company  (the  defendants)  for  the  supply  of  atone, — in 
breach,  as  the  bill  alleged,  of  their  contract  with  the  plain- 
tifi,  and  notwithstanding  the  said  agreements,  and  the  heavy 
liability  which  the  plamtiff  had  thereby  been  induced  to 
bring  himself  under  as  well  to  the  defendants  as  to  Pitz- 
maurice  &  Co.  and  Palmer  &  Lee  for  the  purchase  of  large 
quantities  of  broken  stone,  the  purchase  of  which  was  wholly 
useless,  and  would,  in  fact,  be  a  dead  loss  to  the  plaintiff 
unless  the  agreement  between  himself  and  the  defendants  be 
duly  acted  upon  and  observed. 

Under  these  circumstances  the  plaintiff  had  filed  his  bill 
against  Messrs.  North  &  Wright  to  restrain  them  from  sup- 
plying any  rough  or  broken  Rowley  ragstone  to  the  Birm- 
ingham corporation  either  directly  or  indirectly  during  1876, 
and  from  supplying  during  such  period  any  other  stone  or 
material,  or  doing  any  act,  whereby  the  corporation  might  be 
supplied  with  stone  in  manner  and  for  the  purposes  required 
and  referred  to  in  and  by  the  specification. 

To  this  bill  the  defendants  had  demurred  for  want  of 
equity. 

Mr.  Jacksorij  Q.C.,  and  Mr.  S.  Ward^  for  the  demurrer: 
1.  The  bill  is  demurrable  for  want  of  parties,  as  it  seeks  to 
prevent  the  defendants  from  carrying  out  their  contract  with 
the  corporation  not  before  the  court,  although  tha  corpora- 
tion will  be  seriously  prejudiced  if  that  contract  be  not  car- 
ried out,  and  therefore  are  necessary  parties  to  the  suit. 

2.  The  bill  is  demurrable  also  for  want  of  equity,  as  the 
iniiinction,  if  granted,  can  in  no  way  alter  or  improve  plain- 
tiff s  position  Dy  giving  him  the  contract  with  the  corpora- 
tion, and  the  only  result  will  be  to  subject  the  defendants  to 
pecuniary  loss  and  liability  with  no  corresponding  benefit  to 
the  plaintiff. 

3.  Admitting  the  truth  of  the  arrangement  between  the 
plaintiff  and  the  other  quarry  owners,  as  averred  in  the  bill, 
the  court  will  not  give  any  assistance  to  a  plaintiff  who  does 
not  come  with  clean  hands,  and  seeks  to  enforce  an  arrange- 
ment which  is  against  public  policy,  inasmuch  as  it  is  a  de- 
vice for  compelling  the  corporation,  under  the  fiction  of  a 
public  competition,  to  accept  tenders  not  representing  the 
real  market  price  of  the  commodity. 

429]  *Ht.  Kay,  Q.C.,  and  Mr.  Ince,  for  the  plaintiff, 
were  not  called  upon. 

Sir  James  Bacon,  V.C:  There  is  nothing  to  justify  this 
demurrer.    The  case  is  very  plain,  and,  on  one  side,  at  least,  a 
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very  honest  one..  Several  gentlemen,  who  are  owners  of  quar- 
ries, agree  that  they  will  sell  to  one  of  them  a  quantity  of 
stone,  in  view  of  his  tendering  to  the  corporation  of  Birming- 
ham for  what  the  corporation  wants,  and  the  present  defen- 
dants sell  by  the  bought  and  sold  note  (which  is  set  out)  a 
quantity  of  stone  to  the  plaintiff.  Upon  it  being  pointed  out 
to  the  defendants  that  what  is  called  tne  bought  and  sold  note 
does  not  specify  that  they  shall  not  supply  the  corporation 
of  Birmingham,  they  enter  into  a  written  engagement,  which 
becomes  part  of  the  contract  for  the  purchase  and  sale,  that 
they  will  not  supply  the  corporation  during  the  year  1875. 
How  are  thev  to  escape  from  that  contract  ?  Is  there  any 
ground  on  which  this  court  can  withhold  from  the  plaintin 
the  protection  to  which  that  contract  Entitles  him  ?  I  am 
aware  of  none.  The  grounds  which  have  been  areued  first 
of  all  are  that  the  corporation  should  be  parties.  Why  ?  The 
corporation,  whatever  the  form  of  the  contract  between  them 
and  the  defendants,  could  not  enforce  specific  performance 
of  it.  If  the  defendants  so  involved  themselves  as  that  they 
are  unable  to  perform  their  contract  with  the  corporation, 
the  corporation  require  no  assistance,  and  are  entitled  to  none 
from  this  court,  because  by  an  action  at  law  they  can  at  once 
inflict  upon  the  defendants  the  penalty  which  they  have  most 
justly  incurred  by  entering  into  a  contract  with  them  totally 
in  violation  of  the  good  faith  which  they  owed  to  the  plain- 
tiff. The  suggestion  that  the  plaintiff's  position  would  not 
be  bettered  by  granting  the  injunction  is  one  to  which  I  can- 
not listen  for  a  moment.  The  plaintiff  does  not  ask  the 
court  to  better  his  position.  All  that  he  asks  is  that  the  de- 
fendants should  not  violate  their  plain  contract  to  the  plain- 
tiff's  prejudice.  What  ground  of  demurrer  can  there  be  in 
that  ?  The  last  point,  which  was  touched  faintly  by  Mr. 
Jackson,  but  enlarged  upon  by  his  junior,  is,  that  the  plain- 
tiff must  come  into  court  with  clean  hands.  *Every-  [430 
body  will  admit  that  cardinal  rule,  ^and  in  my  opinion  his 
hands  are  wholly  unpolluted.  It  is  perfectly  lawful  for  the 
owners  of  three  quarries  to  agree  that  they  will  sell  their 
commodities  upon  terms  suitable  to  themselves,  and  which 
they  approve  of ;  and  although  they  know  tliat  the  pur- 
chaser IS  going  to  supply,  or  offer  to  supply  the  corporation 
of  Birmingham  with  the  commodity,  ttiat  does  not  in  the 
least  restnct  their  right  to  deal  inter  se,  nor  does  such  deal- 
ing deserve  to  be  characterized  as  a  conspiracy.  There  is 
nothing  illegal  in  the  owners  of  commodities  agreeing  that 
they  will  sell  as  between  themselves  at  a  certain  price,  leav- 
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ing  one  of  them  to  make  any  other  profit  that  he  can.  Upon 
no  ground  whatever,  in  my  opinion,  can  this  demurrer  be 
sustained,  and  it  must  be  overruled  with  costs. 

Solicitors :  Messrs.  Emmet  &  Son,  for  Messrs.  Sanders  & 
Smith,  Birmingham;  Messrs.  Newman,  Dale  &  Stretton. 


[Law  Reports,  19  Eqaity  Cases,  488.] 
C.J.B.,  Feb.  22,  1876. 

438]  '''Ex  parte  Dawes.    In  re  Husband. 

T^rader  Debtor — EMot^um — Seizure  and  Sale — ^oHee  of  prior  AH  of  Bankruptcy — 
JSreeuHon  levied  after  Sale  under  prior  Execution  by  the  same  CredUor — Bankrttptcy 
Act,  1869,  w.  6  (mbs.  5),  11,  87,  96. 

A  creditor  issued  execution  against  a  trader  for  a  debt  above  £50.  After  the 
goods  seized  by  the  sheriff  had  been  sold,  the  same  creditor  issued  another  execation 
against  the  debtor  for  another  debt  above  £50.  The  goods  seized  under  the  second 
execution  were  sold,  and  the  money  produced  by  the  sale  was  paid  over  to  the  cred- 
itor, the  sheriff  having  had  no  notice  within  fourteen  days  from  the  sale  of  any  bank- 
ruptcy  petition  against  the  debtor.  Afterwards  the  debtor  was  adjudicated  a  bankrupt 
upon  the  act  of  bankruptcy  committed  by  the  seizure  and  sale  under  the  first  execu- 
tion. The  money  produced  by  the  first  sale  was  not  paid  to  the  creditor  till  after 
the  sale  under  the  second  execution: 

Held,  that,  though  it  was  not  proved  that  the  creditor  had,  when  the  sale  took 
place  under  the  second  execution,  any  actual  knowledge  that  the  sale  had  been  made 
under  the  first,  he  must  be  deemed  to  have  had  notice  of  the  proceedings  under  his 
own  execution,  and  must  therefore  refund  the  money  produced  by  the  second 
execution. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
East  Stonehouse  County  Court. 

Samuel  Husband  was  a  builder  at  West  Looe.  On  the  3d 
of  September,  1873,  J.  R.  Bishop  recovered  a  judgment 
against  him  for  £80  18^.  4d.,  and  issued  a  writ  of  execution, 
under  which,  on  the  6th  of  September,  1873,  the  sheriff 
seized  some  goods  of  Husband.  On  the  17th  of  September 
the  goods  were  sold,  and,  on  the  13th  of  October  the  proceeds 
439J  of  the  sale  were  paid  by  the  *sheriff  to  Bishop.  On 
the  11th  of  September,  1873,  Bishop  recovered  another  judg- 
ment against  Husband  for  £96.  A  writ  of  execution  was 
issued,  under  which  the  sheriff,  on  the  23d  of  September, 
seized  other  goods  of  Husband,  and  sold  them  on  the  29tli 
of  September.  On  the  16  th  of  October  the  proceeds  of  this 
sale,  amounting  to  £33  13^.  4d.,  were  paid  by  the  sheriff  to 
Bishop.  On  the  21st  of  October,  1873,  a  bankruptcy  petition 
was  presented  against  Husband,  the  act  of  bankruptcy 
alleged  being  the  leyy  by  seizure  and  sale  under  Bishop's 
first  execution.     Husband  was  adjudicated  a  bankrupt  on 
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the  6th  of  November.  The  judge  refused  an  application 
made  by  the  trustee  for  an  order  that  Bishop  should  refund 
the  £33  13t9.  4d.     The  trustee  appealed. 

Mr.  Mnlay  Knight^  for  the  appellant :  Sect.  87  of  the 
act  does  not  give  to  an  execution  creditor,  who  has  been  paid 
the  fruits  of  his  execution  by  the  sheriflE,  a  statutory  title  to 
hold  them  in  every  case ;  his  right  is  liable  to  be  defeated  if 
he  had  at  the  time  when  he  levied  his  execution  notice  of  a 
prior  act  of  bankruptcy  committed  by  the  debtor:  Bank- 
ruptcy Act,  1869,  ss.  11,  95 ;  Ex  parteVillars  (*) ;  Ex  parte 
Key  (') ;  Slatei'  v.  Finder  (•).  Here  the  creditor  must  be 
taken  to  have  had  notice  of  the  sale  under  his  own  first 
execution.  ♦ 

Mf .  Doria^  for  the  creditor :  By  Sect.  11  of  the  act  the 
title  of  the  trustee  relates  back  to  the  completion  of  the.  act 
of  bankruptcy  upon  which  the  adjudication  is  made.  I  con- 
tend that  m  this  case  the  act  of  bankruptcy  under  the  first 
execution  was  not  completed  till  the  money  was  paid  to  the 
creditor.  I  rely  also  on  Ex  parte  Villars  as  showing  that, 
after  a  proper  payment  to  the  execution  creditor  by  the 
sheriff  more  than  fourteen  days  after  the  sale,  the  money 
can  under  no  circumstances  be  recalled.  Sect.  87  contains 
the  whole  code  of  bankruptcy  law  with  respect  to  the  exe- 
cution creditors  of  traders  where  the  debt  is  above  £60. 

But,  at  any  rate,  it  must  be  shown  that  the  creditor  had 
notice  of  the  sale  under  the  first  execution,  when  the  sale 
was  made  *under  the  second.  Here  there  is  nothing  [340 
to  show  that  he  had  such  notice,  for  the  money^was  not 
paid  to  him  till  long  after.  The  sheriff  is  not  the  agent  of 
the  execution  creditor  to  receive  notice  of  an  act  of  bank- 
ruptcy committed  by  the  debtor :  Ramsej/  v.  Eaion  (*). 

Sir  James  Bacon,  C.J.:  I  think  this  case  comes  clearly 
within  the  provisions  of  the  statute.  The  decision  in  Ex 
parte  Villars  will  bv  no  means  bear  the  construction  which 
Mr.  Doria  has  sought  to  put  upon  it.  No  one  can  dispute 
that  the  head-note  of  the  report  of  Ex  parte  Villars  states 
the  plain  law  on  this  subject.  If  an  execution  creditor, 
with  no  notice  of  any  prior  act  of  bankruptcy,  levies  upon 
his  debtor's  goods,  and  no  bankruptcy  petition  of  which  the 
sheriff  has  notice  is  presented  against  the  debtor  within 
fourteen  days  after  the  sale  of  the  goods  seized,  the  creditor 
is  entitled  to  the  proceeds  of  the  sale  in  satisfaction  of  his 
debt.  But  what  resemblance  has  that  to  the  case  now  before 
me  ?    The  law  has  been  established  in  bankruptcy  for  many 

(»)  Law  Rep.,  9  Ch.,  482.  (»)  Law  Rep.,  6  Ex.,  228. 

(«)  Law  Rop.,  10  Eq.,  432.  O  10  M.  <fe  W.,  22. 
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years  that  if  an  execution  creditor  has,  before  he  levies  his 
execution,  notice  of  an  act  of  bankruptcy  committed  by  his 
debtor,  he  cannot  maintain  his  execution  as  against  the 
other  creditors.  That  provision  is  re-enacted  by  the  statute 
now  in  force.  But  to  what  end  should  notice  of  the  act  of 
bankruptcy  have  been  given  to  the  execution  creditor  in  the 
present  ca^e  ?  The  notice  could  only  have  been  this :  You 
yourself  have  done  that  which  constitutes  the  act  of  bank- 
ruptcy. A  man  requires  no  notice  of  that  which  he  has 
done  himself.  It  would  be  absxird  to  give  it  to  him.  Here 
the  execution  creditor  can  properly  retain  the  proceeds  of 
his  first  execution.    But  wnen,  having  sold  the  debtor^  a 

foods  under  the  first  execution  on  the  17th  of  September, 
e  on  the  23d  of  September  seized  other  goods  of  the  ddbtor 
under  the  second  execution  for  a  debt  of  more  than  £60,  he 
must  have  done  so  with  notice  of  the  prior  act  of  bank- 
ruptcy, and  the  fruits  of  his  second  execution  cannot  be  re- 
tained as  against  the  other  creditors.  Sect  11  of  the  act 
must  be  read  with  reference  to  the  preceding  sections,  and 
by  sect.  6,  sub-sect.  6,  the  levy  by  seizure  and  sale  of  an 
341]  execution  for  a  debt  *of  £50  is  the  completion  of  an 
act  of  bankruptcy.  The  question  is  whether  a  creditor  who 
had  notice  of  a  prior  act  of  bankruptcy  can  retain  the  pro- 
ceeds of  his  execution  against  the  other  creditors.  That  he 
should  be  able  to  do  so  would  be  against  the  spirit  of  the 
bankrupt  law,  as  well  as  contrary  to  the  very  words  of 
the  act.  The  order  of  the  County  Court  must  be  reversed, 
and  the  money  arising  from  the  second  execution  must  be 
refunded.' 

Solicitor  for  the  trustee:  Mr.  G.  H.  Radford^  agent  for 
Messrs.  Oreenway  &  AdaTos^  Plymovth, 

"Solicitors  for  the  creditor :  Messrs.  R.  W.  Childs  &  Bat- 
teUy  agents  for  Messrs.  Childs  <fe  Son^  LisJceard. 
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[Law  Reports,  19  Equity  Cases,  444.] 
M.R.,  Nov.  21,  18H. 

*/r<t  re  London  and  Paris  Banking  Corporation.  [444 

Company — Winding-up — Crediior*8  PetiUan — Disputed   Debt — Companies  Act,   1862 
(26  d:  29  Vict,  e,  89),  m.  79,  80. 

Th^  omission  of  a  joint  stock  company  to  comply  with  a  statutory  notice  requiring 
payment  of  a  debt,  served  by  a  creditor  on  the  company  under  the  Companies  Act, 
1862,  s.  80,  subs.  1,  is  not  "neglect"  within  the  meaning  of  that  sub-section,  un- 
less there  is  no  reasonable  cause  for  the  omission. 

A  creditor  who  has  served  such  a  notice  is  not  entitled  to  a  winding-up  order  if 
the  company  bona  fide  dispute  the  debt,  and  there  is  no  evidence  of  the  insolvency  of 
the  company  (other  than  the  non-compliance  with  the  notice),  and  insolvency  is  de- 
nied on  the  part  of  the  company. 

Where  a  creditor  whose  debt  was  disputed  served  such  a  notice,  and  at  the  expira- 
tion of  three  weeks  filed  a  petition  to  wind  up  the  company  under  circumstances 
f  which,  in  the  opinion  of  the  court,  showed  that  the  object  of  the  petition  was  not  to 
obtain  a  winding-up  order,  but  to  put  pressure  on  the  company  : 

Held,  that  the  petition  must  be  dismissed  with  costs. 

This  was  a  petition  for  a  compulsory  order  to  wind  up  the 
London  and  Paris  Banking  Corporation,  Limited,  presented 
by  Mr.  Zuccani,  who  claimed  to  be  a  creditor  of  the  com- 
pany for  £267  145. 

The  petitioner  was  a  furniture  dealer,  and  had  supplied 
furniture  and  goods  for  fitting  up  the  offices  of  the  com- 
pany. The  price  charged  by  the  petitioner  for  such  fumi- 
tupe  and  goods  was  £267  14^. ;  the  directors  of  the  company 
were  unwilling  to  pay  this  amount  in  full,  but  offered  to  pay 
£155.  On  the  19th  of  October,  1874,  the  petitioner  caused  a 
demand  in  writing  to  be  served  on  the  company,  under  sect. 
80  of  the  Companies  Act,  1862,  requiring  the  company  to  pay 
the  full  amount  claimed  within  three  weeks.  On  the  follow- 
ing day,  the  20th  of  October,  the  petitioner  commenced  an 
action  in  the  Court  of  Exchequer  for  the  recovery  of  the 
amount  claimed.  On  the  21st  of  October  the  company's  so- 
licitors tendered  to  the  petitioner's  solicitors  a  sum  of  £157 6*. 
in  satisfaction  of  the  claim;  but  the  petitioner's  solicitors 
refused  to  accept  this  sum,  and  stated  that  their  client  would 
insist  on  payment  of  the  full  amount.  Some  correspondence 
then  took  place  between  the  solicitors,  with  the  view  of  hav- 
ing the  matter  referred  to  one  of  the  *Master8  of  the  [445 
Court ;  and  both  sides  expressed  themselves  as  willing  that 
this  should  be  done.  On  the  29th  of  October  the  declara- 
tion in  the  action  was  delivered.  On  the  3d  of  November 
the  company's  solicitors  took  out  a  summons  to  refer  the 
matters  m  dispute  to  a  Master ;  but  the  petitioner's  solicitors 
12  Eng.  Rep.  105 
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having  shown  an  intention  of  opposing  the  application,  the 
company  afterwards  abandoned  it.  The  company  ought  in 
due  course  to  have  pleaded  in  the  action  on  the  5th  of  No- 
vember, but  they  obtained  an  extension  of  time  for  pleading 
until  the  12fch  of  that  month.  On  the  11th  of  November 
the  present  petition  was  presented.  On  the  12th  of  Novem- 
ber the  company  (having  in  the  meantime  obtained  the  re- 
port of  two  valuers  on  the  value  of- the  furniture  and  goods) 
paid  into  the  Court  of  Exchequer  the  sum  of  £197 ;  and  on 
the  same  day  the  company  pleaded  in  the  action. 

The  petition  now  came  on  to  be  heard.  There  was  no  evi- 
dence (independently  of  the  non-compliance  with  the  statu- 
tory demand)  of  the  insolvency  of  the  company ;  and  the 
secretary  of  the  company  had  made  an  affidavit  that  it  was 
solvent. 

Mr.  Oswald  (Mr.  Southgate^  Q.C.,  with  him),  for  the  peti- 
tioner, submitted  that  the  petitioner  had  a  clear  statutory  i 
right  to  a  winding-up  order :    Bowes  v.  Hope  Mutual  Life 
Insurance  Company  (') ;    In  re  Western  of  Canada  Oil, 
Lands,  and>  Works  Company  ('). 

Mr.  Bagshawe,  Q.C.,  and  Mr.  Dundas  Gardiner ,  for  the 
company,  were  not  called  upon. 

Sir  Gt,  Jessel,  M.R.:  The  first  question  to  be  considered 
in  this  case  is.  What  is  the  law  on  the  subject  ?  It  has  been 
asserted  on  the  part  of  the  petitioner  that  there  is  a  statutory 
right  to  a  winding-up  order  given  by  the  80th  section  of  the 
Companies  Act,  1862,  to  any  creditor  who  has  given  the 
statutory  notice  if  non-payment  has  occurred  by  the  com- 
pany for  a  space  of  three  weeks.  Now,  first  of  all,  what 
does  the  statute  say  ?  It  says  that  whenever  a  creditor  to 
whom  a  company  is  indebted  in  a.  sum  exceeding  £50  has 
446]  *servea  on  the  company  in  a  certain  way  a  demand 
nnder  his  hand  requiring  the  company  to  pay  the  sum  so 
due,  and  the  company  has  for  the  space  of  three  weeks  suc- 
ceeding the  service  of  such  demana,  neglected  to  pay  such 
sum  or  to  secure  or  compound  for  the  same  to  the  reasonable 
satisfaction  of  the  creditor,  then  the  company  shall  be 
deemed  to  be  unable  to  pay  its  debts.  It  is  very  obvious, 
on  reading  that  enactment,  that  the  word  ''neglected"  is 
not  necessarily  equivalent  to  the  word  "omitted."  Negli- 
gence is  a  term  which  is  well  known  to  the  law.  Negligence 
in  paying  a  debt  on  demand,  as  I  understand  it,  is  omitting 
to  pay  without  reasonable  excuse.  Mere  omission  by  itself 
does  not  amount  to  negligence.     Therefore  I  should  hold, 

(')  11  n.  L.  C,  889.  O  Law  Rep..  17  E(j..  1. 
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upon  the  words  of  the  statute,  that  where  a  debt  is  bona 
fide  disputed  by  the  debtor  and  the  debtor,  alleges,  for 
example,  that  the  demand  for  goods  sold  and  delivered  is 
excessive,  and  says  that  he,  the  debtor,  is  willing  to  pay- 
such  sum  as  he  is  either  advised  by  competent  valuers  to  pay, 
or  as  he  himself  considers  a  fair  sum  for  the  goods,  then  m 
that  case  he  has  not  neglected  to  pay,  and  is  not  within  the 
wording  of  the  statute. 

It  is  next  to  be  considered  whether  there  is  any  authority 
on  the  subject ;  and  it  is  satisfactory  to  me  to  find  that  the 
more  recent  authorities  adopt  the  view  which  I  have  ex- 
pressed. It  is  true  that  something  occurred  in  the  case  of 
^x  parte  Rhydydefed  Colliery  Oompany  (*),  which  seems 
to  show  that  the  Lord  Justices  did  not  hold  that  view.  In  a 
subsequent  case,  lie  Catholic  Piiblishing  and  Bookselling 
Company  ('),  which  was  heard  in  1864,  Lord  Justice  Kniglit 
Bruce  was  of  opinion  that  the  petition  ought  to  be  dismissed 
on  two  grounds :  first,  that  it  was  not  proved  to  his  satisfac- 
tion that  the  petitioners  were  creditors  of  the  company ;  and 
secondly,  that  assuming  that  they  were,  they  had  not  shown  a 
case  for  winding  up  the  company.  Lord  Justice  Turner  con- 
curred in  the  opinion  that  the  petition  ought  to  be  dismissed, 
but  only  on  the  second  ground  given  by  Lord  Justice  Knight 
Bruce,  viz.,  that  the  proper  time  after  service  of  the  demand 
had  not  elapsed  ;  and  then  he  added  these  words :  ''  Where 
there  is  a  bona  fide  dispute  as  to  the  existence  of  the  debt, 
and  the  case  turns'upon  the  question  whether  there  is  a  debt, 
I  think  the  *court  will  do  well  to  exercise  the  power  [447 
given  it  by  the  86th  section  of  the  act  to  adjourn  the  peti- 
tion till  the  existence  of  the  debt  is  established."  That 
seems  to  be  a  dictum  only.  The  matter,  however,  does  not 
stop  there.  The  exact  point  came  before  Lord  Romilly 
again  in  the  case  of  Re  BrigJiion  Club  and  Norfolk  Hotel 
Company  (').  In  that  case, 'the  builder  who  had  built  the 
hotel — and  I  suppose  a  man  who  builds  an  hotel  is  in 
quite  as  favorable  a  position  as  a  man  who  furnishes  an 
oflice — served  the  company  with  a  statutory  notice  to  pay 
him  a  balance  of  £3,854  claimed  by  him.  The  company  did 
not  pay,  and  at  the  expiration  of  three  weeks  he  presented 
ik  petition  for  winding  up  the  company.  The  claim  was  dis- 
puted by  the  company.  It  was  admitted  that  more  than  £50 
was  due  to  the  petitioner,  but  no  tender  was  made.  The 
counsel  for  the  petition  contended  that  there  being  a  clear 
debt  of  above  £50,  and  a  default  (they  used  this  word  in- 
stead of  the  word  in  the  statute,  which  is  "neglect")  for 

(»)  8  De  G.  A  J.,  80.  («)  2  D.,  J.  <fe  S.,  116.  (»)  36  Beav.,  204. 
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more  than  three  weeks  after  demand  for  payment,  there 
ought  to  be  an  order,  or  that,  at  all  events,  the  petition 
ought  to  stand  over  until  the  petitioner  had  either  substan- 
tiated his  claim,  or  had  failed  in  doing  so.  The  Master  of 
the  Rolls,  without  calling  upon  the  respondents,  said  (') : 
"  This  is  a  novel  experiment,  and  if  I  acceded  to  the  appli- 
cation the  consequence  would  be  very  serious  to  public  com- 
panies. The  meaning  of  the  act  is  this — if  a  debt  above  £60, 
which  is  not  bona  fide  contested,  be  not  paid  or  arranged 
within  three  weeks  after  demand,  the  court  may  order  the 
company  to  be  wound  up.  It  is  not  sufficient  for  a  company 
to  say  'We  dispute  the  debt ;'  they  must  show  some  reason- 
able ground  for  doing  so.  This  is  a  bona  fide  contested  debt, 
and  though  more  than  £50  appears  to  be  due,  I  do  not  think 
that  it  is  such  a  case  as  was  intended  by  the  act  .  .  .  The 
whole  of  the  evidence  which  has  been  laid  before  me  clearly 
establishes  that  this  is  a  contested  question  of  account  be- 
tween the  company  and  the  petitioner,  although  something 
is  due  to  him  which  would  exceed  the  £50  mentioned  by  the 
statute.  This,  however,  is  not  the  case  within  the  statute : 
for  what  should  I  have  to  do  if  I  made  the  order  1  I  could  do 
nothing  but  take  an  account  between  these  parties.  If  I 
made  the  order,  I  should  still  say  to  the  company.  Provided 
448]  you  pay  *what  is  due  to  the  petitioner,  I  will  stop  the 
proceeding.^'  He  then  dismissed  the  petition  with  costs. 
The  same  learned  judffe  gave  a  similar  decision  in  Re  London 
Wharfing  and  Warehousing  Company  (')'.  Although  thelre 
may  have  been  a  difference,  or  apparent  difference,  of  opin- 
ion between  the  Lords  Justices  Knight  Bruce  and  Turner,  I 
believe  the  courts  below  haye  invariably  acted  on  what,  as 
I  understand,  was  the  opinion  of  Lord  Justice  Knight  Bruce ; 
and  I  should  be  bound  by  authority  (even  if  I  entertained  a 
different  opinion,  which  I  do  not)  to  hold  that  if  the  debt  is 
bona  fide  contested,  and  there  is  no  evidence  other  than  non- 
compliance with  the  statutory  notice  to  show  that  the  com- 
pany is  insolvent,  and  the  company  denies  its  insolvency 
(as  this  company  does),  I  ought  k)  dismiss  the  petition.  I 
must  say,  however,  that  the  facts  of  this  case  go  far  beyond 
what  I  have  stated,  and  are  such  as  to  convince  me  that  this 
petition  has  not  been  presented  bona  fide — that  is,  not  with 
the  view  of  obtaining  a  winding-up  order,  but  with  the  ob- 
ject of  extorting  from  the  company  a  larger  sum  than  they 
thought  was  fairly  due,  under  pressure  of  a  threat  to  pre- 
sent the  winding-up  petition. 

(')  85  Beav.,  205.  («)  35  Beav.,  87. 
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[His  honor  then  stated  the  facts  to  the  eflfect  set  forth 
above,  and  continued :] 

That  being  the  position  of  matters,  on  the  11th  of  November 
the  petitioner  thinks  it  right  to  present  the  petition.  I  can- 
not treat  that  as  a  bona  fide  attempt  on  the  part  of  the 
petitioner  to  wind  np  the  company.  Obviously,  if  it  had 
any  meaning  at  all,  it  was  to  put  pressure  upon  the  company, 
perhaps,  by  threat  of  the  advertisements,  or  by  some  other 
means,  to  compel  them  to  pay ;  in  other  words,  to  extort 
from  them  a  sum  larger  than  they  hona  fide  believed  to  be 
due  from  them,  and  a  sum  which  they  had  been  advised  bv 
two  valuers  was  excessive.  I  cannot  encourage  any  such 
course  of  proceeding,  and  I  therefore  dismiss  the  petition 
with  costs. 

Solicitors :  Messrs.  Crook  &  Smith  ;  Messrs.  Innes  &  Son. 

If  one  charged  with  bankruptcy  refuse  Matter  of  Mann/mm,  6  Benedict,  270,  7 

to  pay  commercial  paper  from  an  honest  Bank.  Keg.,  842;    McLean  v.  Brown,  4 

claim  of  defence  thereto,  it  is  not  a  stop-  Bank.  Reg.,  686 ;  Matter  of  HercttUa  Im, 

pa^e  or  suspension  of  payment  within  the  Co.,  6  Benedict,  85,  6  Bank.  Reg.,  888. 

bankrupt  act.     The  failure  to  pay  must  The  party  must  satisfy  the  court  that 

be  for  want  of  means  or  ability  to  do  so :  he  has  good  reason  for  disputing  his  lia- 

Matter  of  Thompson,  2   Bissell,    166,   3  bility,  and  that  there  was  reasonable  doubt 

Bank.  Reg.,  186;    Matter  of  Chandler,  1  to  his  liability:    Matter  of  Mann,  Z  Bis- 

Lowell,  478,  4  Bank.  Reg.,  218;  Banky.  sell,  442,  7  Bank.  Reg.,  468;    Matter  of 

Iron  Co.,  6  Bank.  Reg.,  491;    Matter  of  Wilson,   8  Bank.   Reg.,   396;    Matter  of 

WesteoU,  6  Ben.,  186,  7  Bank.  Reg.,  285 ;  Staptin,  9  Bank  Reg.,  142. 
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*F0X  V.    LOWNDS.  [463 

[1876    F.     1.] 

Charity — Mortmain  Act  (9  Geo,  2,  c.  86) — Voluntary  Covenant — Impure  Per$onaUy-^ 

Abatement. 

A  voluntary  covenant  to  secure  by  will  the  payment  of  a  sum  of  money  to  be  ap- 
plied for  charitable  purposes  cannot  be  satisfied  out  of  the  impure  personalty  of  the 
covenantor ;  and  the  debt  created  by  the  covenant  must,  like  a  legacy,  abate  in  the 
proportion  of  the  impure  to  the  pure  personalty. 

By  an  indenture  dated  the  22d  of  July,  1859,  and  made 
between  Ann  TuUoch  of  the  first  part,  and  the  plaintiffs 
of  the  other  part,  after  reciting  that  Ann  TuUoch  was  de  • 
sirous  of  providing  funds  for  a  permanent  chaplaincy  in 
connection  with  the  infirmary  for  the  counties  of  jNewcastle- 
upon-Tyne,  Durham,  and  ^Northumberland,  upon  the  con- 
ditions and  in  manner  thereinafter  expressed,  it  was  wit- 
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nessed  that  in  pursuance  of  such  desire  Ann  TuUoch  there- 
by covenanted  with  the  plaintiffs  (the  intended  first  trustees) 
that  she  the  said  Ann  Tulloch  would,  durmg  her  life,  pay  to 
the  first  and  every  succeeding  chaplain  who  should  be  ap- 
pointed to  the  infirmary  by  virtue  of  the  indenture  now 
stated  the  yearly  sum  of  £100  (in  addition  to  the  yearly 
salarv  provided  by  the  governors  of  the  infirmary),  by  two 
equal  half-yearly  payments,  as  therein  mentioned :  and  also 
would,  either  by  deed  to  be  executed  by  her  in  her  lifetime, 
or  by  her  will,  well  and  truly  secure  to  be  paid  to  the  said 
trustees,  within  three  months  after  her  decease  at  the  most, 
with  proper  trusts  for  investment,  such  sum  or  sums  of 
money  as  should  thenceforth  be  sufficient  to  produce  in  per- 
petuity the  yearly  sum  of  £130  (in  addition  to  such  yearly 
salary  provided  by  the  said  governors),  and  that  the  said 
yearly  sum  of  £130  should  thenceforth  be  paid  to  such  chap- 
lain as  aforesaid  in  like  manner  as  the  said  yearly  sum  of 
£100,  which  should  then  have  terminated ;  and  the  inden- 
ture contained  divers  regulations  with  respect  to  the  ap- 
pointment of  a  chaplain. 

Ann  Tulloch  afterwards  intermarried  with  John  Blackwell, 
who  died  in  February,  1872. 

Mrs.  Blackwell  made  her  will,  dated  the  29th  of  Novem- 
454]  ber,  *1873,  and  thereby  bequeathed  to  the  trustees  of 
the  indenture  of  the  22d  of  July,  1859,  such  sum  of  money 
as  should  be  deemed  sufficient,  if  invested  in  government 
securities,  to  produce  the  clear  yearly  sum  of  £130 ;  an^  she 
directed  that  the  trustees  of  the  said  indenture  should  stand 
possessed  of  the  sum  so  bequeathed  to  them  upon  the 
trusts  declared  and  contained  in  the  indenture ;  and  she 
further  directed  that  no  deduction  should  be  made  from 
the  said  sum  for  legacy  duty,  and  that  the  said  sum 
should  take  precedence  of  all  other  pecuniary  legacies  be- 
queathed by  her ;  and  she  appointed  the  defendants  ex- 
ecutors. 

Mrs.  Blackwell  died  in  September,  1874.  During  her 
lifetime  she  regularly  paid  the  salary  of  the  chaplain  to  the 
infirmary ;  but  she  did  not  pay  or  secure  to  the  plaintiflFs 
any  sum  for  the  purpose  of  raising  the  yearly  sum  of  £130 
covenanted  to  be  paid  by  her. 

Mrs.  Blackwell  was,  at  the  dates  of  the  indenture  and  of 
her  will  and  at  her  death,  entitled  to  pure  personalty  more 
than  sufficient  for  the  payment  of  the  lund  covenanted  to  be 
provided  by  her.  She  was  also  at  her  death  entitled  to 
realty  and  impure  personalty.  The  defendants,  however, 
refused  to  pay  the  lull  sum  covenanted  to  be  provided  by 
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the  testatrix,  and  this  suit  was  instituted  to  obtain  the  opin- 
ion of  the  court  as  to  whether  there  was  or  was  not  to  be 
an  abatement. 

Mr.  Ji,  Swan  {Mr.  Southgate^  Q.C.,with  him),  for  the  plain- 
tiffs :  No  doubt  if  our  case  depended  on  the  bequest  contained 
in  the  will,  we  should  be  unable  to  recover  the  full  amount 
we  claim,  and  the  legacy  would  have  to  abate  in  the  propor- 
tion of  the  impure  to  the  pure  personalty  of  the  testatrix. 
But  the  covenant  contained  m  the  deed  of  the  22d  of  July, 
1859,  created  a  legal  obligation,  which  it  was  in  the  power 
of  the  testatrix  to  fulfil  by  inserting  a  direction  in  her  will 
that  the  legacy  given  to  the  trustees  of  the  deed  should  be 
paid  out  of  her  pure  personalty  ;  she  has  given  no  such  di- 
rection, and,  consequently,  we  are  entitled  to  prove  against 
her  estate  for  a  breach  of  that  covenant.  The  other  side 
will,  no  doubt,  rely  on  Jeffries  v.  Alexander  {')]  but  in 
that  case  the  covenantor  was  not  entitled  to  any  pure  per- 
sonalty, *and  the  covenant  was  treated  as  a  mere  de-  [455 
vice  for  evading  the  provisions  of  the  Mortmain  Act. 

Mr.  Chiitj/j  Q.C.,  and  Mr.  Williamson,  for  the  defendants  : 
The  case  is  governed  by  Jeffries  v.  Alexander  (*),  which 
decides  that  a  voluntary  covenant  in  favor  of  a  charity  can- 
not be  satisfied  out  of  the  impure  personalty  of  the  cove- 
nantor. This  is  quite  clear  from  the  judgments  of  Lord  St. 
Leonards  and  Lord  Kingsdown.  Lord  St.  Leonards  sajs('): 
'*  In  my  opinion  the  intention  and  the  true  construction  of 
this  instrument  is,  that  it  is  a  voluntary  settlement  of  so 
much  as  the  testator  has  directed  of  his  personal  estate  (the 
nature  of  which  I  will  presently  consider)  to  be  secured  by 
this  deed  in  anticipation  of  his  will.  Equity  in  the  case  of  a 
bond  to  settle  a  certain  sum  of  money  does  not  regard  the 
penalty  or  the  nature  of  the  security,,  but  it  looks  to  the  act 
which  was  intended  to  be  performed,  and  therefore  the  con- 
dition of  a  bond  has  frequently  been  considered  and  acted 
upon  as  an  agreement  for  a  settlement.  Now  the  act  of  Par- 
liament expressly  strikes  at  a  settlement  made  in  any  way, 
attempting  to  charge  property  or  to  transmit  property  of  the 
nature  of  chattels  real  to  a  charitable  use."  Again :  ''  No- 
body pretends  that  it  is  a  charge  in  the  proper  sense  of 
charge,  but  it  is,  indirectly,  a  settlement  for  charitable  pur- 
poses of  that  property  which  he  could  not  directly  settle  or 
charge ;"  and  he  puts  this  question,  "  Does  or  does  not  the 
gift  by  this  deed,  as  the  rule  of  equity  stands,  putting  it 
on  the  highest  ground  on  which  you  can  place  it,  amount 
simply  to  a  legacy,  a  legacy  secured  or  directed  by  a  de.ed, 

(>)  8  H.  L.  C,  594.  («)  8  H.  L.  C,  657,  669,  664. 
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but  still  a  legacy  in  the  creation  of  it,  a  legacy  in  the  gift 
of  it,  a  legacy  in  the  administration  of  assets  for  the  pay- 
ment of  it,  a  legacy  in  all  characters  and  qualities  that  it 
can  possibly  have?"  Lord  Kingsdown  also  lays  it  down 
that  though  in  point  of  form  there  was  in  that  case  a  debt, 
yet  in  substance  it  was  a  legacy:  and  being  in  effect  a  gift,  it 
could  make  no  difference  whether  it  was  made  by  deed  or 
will.     All  these  observations  apply  to  the  present  case. 

Mr.  Swarij  in  reply. 
456]  *SiR  Gr.  Jessel,  M.  R.  :  I  am  of  opinion  that  the  case  is 
really  governed  by  the  decision  in  Juries  v.  Alexander  {^), 
I  must  consider  first  of  all  what  is  the  law  on  the  subject. 
Now  the  law  on  the  subject  prohibited  anybody  giving  any 
interest  out  of  real  estate,  or  any  moneys  to  be  paid  out  of 
real  estate,  except  in  the  manner  pointed  out  by  the  statute. 
That  was  the  law.  Has  this  lady  given  money  to  be  paid 
out  of  her  real  estate  1  Upon  that  there  can  be  no  question. 
This  is  a  voluntary  deed  ;  it  is  therefore  a  gift,  and  the 
money  which  is  claimed  by  the  plaintiffs  is  to  be  paid  to  the 
extent  to  which  it  is  questioned  out  of  her  real  estate. 
Therefore,  if  I  hold  this  to  be  valid,  I  do  enable  her  to  give 
in  an  indirect  way,  money  but  of  her  real  estate  for  the 
benefit  of  a  charity.  This  is  the  exact  mischief  aimed  at  by 
the  statute,  and  the  case  is  clearly  within  the  spirit  of  the 
statute.  Are  the  words  of  the  enactment  sufficient  ?  I  see 
no  reason  to  doubt  their  sufficiency.  Then,  is  this  a  gift  of 
something  to  be  paid  out  of  real  estate  ? .  On  that  I  think 
the  observations  oi  Lord  St. "Leonards  and  Lord  Kingsdown, 
in  the  case  of  Jeffries  v.  Alexander^  are  conclusive.  This  is 
in  effect  a  covenant  by  this  lady  that  her  executors  shall 
pay ;  that  is  what  it  comes  to,  though  it  is  in  form  a  cove- 
nant that  she  will,  either  by  deed  or  will  (she  did  it  by  will), 
within  three  months  after  her  death,  secure  to  be  paid  money 
sufficient  to  raise  the  annual  salary  of  the  chaplain  of  an 
infirmary.  Any  one  executing  a  deed  such  as  that  must  in- 
tend to  create  a  voluntary  debt,  as  it  is  called,  which  does 
not  stand  in  a  court  of  equity  in  the  same  position  as  a 
debt  for  value,  to  be  paid  after  the  decease  of  the  person 
entering  into  the  obligation  out  of  the  assets  of  that  person. 
In  wliat  shape  or  way  does  that  differ  from  a  legacy  in  this 
court,  which  is  the  court  which  deals  more  especially  with 
the  administration  of  assets  ?  It  is  postponed  to  all  debts 
for  value ;  it  takes,  no  doubt,  a  certain  priority  over  lega- 
cies, but  except  in  that  respect  it  differs  in  no  way  from  a 
legacy.     It  is,  so  far  as  regards  the  administration  of  assets, 

(»)  8  H.  Ia  C,  594. 
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in  the  same  position  as  a  legacy,  or  as  it  was  put  in  Jeffries 
V.  Alexander^  it  is  in  the  nature  of  a  legacy.  Now  what  is 
the  position  of  a  legacy  as  regards  assets?  A  man  who 
gives  a  simple  legacy  of  £100  to  *a  charity  does  not  [457 
give  any  express  directions  that  it  shall  be  paid  out  of  one 
class  of  assets  more  than  anotheV,  but  he  does  that  which 
sets  the  law  in  motion,  and  which  (when  there  is  no  question 
as  to  charity)  would  entitle  the  legatee  to  be  paid  out  of  his 
assets  generally ;  and  to  the  extent,  therefore,  to  which  real 
estate  or  impure  i)ersonalty  would  be  liable  to  contribute,  to 
that  extent  the  testator  does  direct  his  legacy  to  be  paid  out 
of  realty  and  impure  personalty,  not  by  express  words,  but 
by  the  necessary  consequence  of  the  gift  itself. 

Now,  as  I  understand  the  decision  in  Jeffries  v.  Alexan- 
der {^\  it  is  quite  immaterial  whether  the  direction  in  the 
voluntary  instrument  to  pay  the  charitable  provisions  out  of 
assets  is  given  in  the  form  of  a  voluntary  deed  of  covenant 
or  is  given  by  the  will  itself ;  the  effect  is  the  same  ;  the  in- 
tention is  the  same ;  and  the  intention  is  one  which  the  law 
will  not  allow  to  operate.  In  my  opinion,  therefore,  looking  at 
that  authority,  the  gift  must  be  treated  as  failing  to  the  ex- 
tent of  the  proportion  of  the  impure  to  the  pure  personalty. 

Solicitors:  Messrs.  Williamson^  Hill  &  Co, ^  agents  for  Mr. 
J".  A.  Philipson^  NewcasUe-upon-Tyne. 

(1)  8  H.  L.  C,  694.  See  note,  10  Eng.  Rep.,  781. 


[Law  Reports,  19  Equity  Cases,  462.] 
M.R.,  March  8,  9,  1876. 

♦Printing  and  Numerical  Registering  Company  [462 

V.  Sampson. 

[1873    P.     177.] 

Patent — Assignment — Covenant  to  assign  future  Patents  of  like  Nature — Public  Policy, 

An  agreement  by  the  vendor  of  a  patent  to  assign  to  the  purchaser  all  future  patent 
rights  which  the  vendor  may  hereafter  acquire  of  a  like  nature  to  the  patent  sold,  is 
not  contrary  to  public  policy. 

In  Angust,  1872,  Marcus  Bebro,  William  Ashcroft,  and 
Simeon  Sampson  (the  defendant  in  this  suit)  were  entitled 
to  seven-eighth  shares  of  letters  patent  relating  to  inventions 
made  by  Bebro,  described  as  "inventions  api)licable  to  the 
mechanism  or  apparatus  employed  for  numbering  and  print- 
ing tickets  consecutively,  and  for  containing  and  delivering 
tickets  or  continuous  lengths  of  paper,  or  other  similar  mate- 
12  Eng.  Rep.  106 
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rials  ;"  and  it  was  intended  to  form  a  company  with  limited 
liability  for  the  purpose  of  purchasing  and  working  these 
patents.  Accordmgly  an  agreement  in  writing,  dated  the 
31st  of  August,  1872,  was  entered  into  between  Bebro  of  the 
first  part,  Ashcroft  of  the  second  part,  the  defendant  of  the 
third  part,  and  E.  Samuelson  of  the  fourth  part,  whereby  the 
parties  of  tlie  first  three  parts  (therein  called  the  vendoi-s) 
agreed  immediately  after  tne  allotment  of  shares  in  the  pro- 
posed company  to  deduce  a  good  title  to  the  aforesaid  shares 
m  the  said  patents,  and  to  assign  the  same  to  the  company, 
or  trustees  for  the  company ;  and  thereupon  the  company 
was  to  pay  to  the  vendors  a  sum  of  £48,750  in  such  shares 
and  at  such  time  and  in  such  manner  as  thereby  provided. 
The  agreement  contained  the  following  stipulation:  "The 
vendors  shall  enter  into  a  covenant  with  the  said  company 
to  assign,  as  and  when  required  by  the  company  or  their 
directors,  all  future  patent  rights,  or  in  the  nature  of  patent 
rights,  which  they  or  any  or  them  may  hereafter  acquire 
with  respect'  to  the  aforesaid  inventions,  or  any  of  them,  or 
any  of  a  like  nature  in  the  United  Kingdom,  or  any  part 
thereof,  the  Channel  Islands,  the  Isle  of  Man,  or  all  or  any 
part  of  the  continent  of  Europe." 

The  proposed  company  was  duly  registered  and  incorpo- 
463]  rated  in  ^December,  1872.  The  agreement  of  the  31st 
of  August,  1872,  was  carried  into  effect ;  the  purchase-monej' 
was  paid,  and  the  patents  were  assigned  by  the  defendant 
and  the  other  persons  entitled  thereto ;  but  no  covenant  to 
assign  future  patents  was  entered  into  as  provided  by  the 
agreement. 

In  Februaiy,  1873,  the  defendant  took  out  a  patent  for  an 
invention  which  the  directors  of  the  company  alleged  to  be 
of  a  like  nature  with  those  which  were  the  subject  of  the 
agreement  of  August,  1872 ;  and  the  directors  accordingly 
required  the  defendant  to  assign  to  the  company ;  but  the 
defendant  refused  to  do  so ;  and  thereupon  the  bill  in  this 
suit  was  filed  by  the  company,  seeking  to  compel  the  defen- 
dant to  assign  tne  patent  in  question,  and  to  execute  a  deed 
of  covenant  to  the  effect  stipulated  for  by  the  agreement  of 
the  9th  of  August,  1872. 

The  cause  now  came  on  to  be  heard.  At  the  hearing  two 
defences  were  relied  upon :  first,  that  the  patent  of  Febru- 
ary, 1873,  was  not  of  a  like  nature  to  those  comprised  in  the 
agreement  of  August,  1872  ;  secondly,  that  an  agreement  to 
assign  future  patents  was  against  public  policy,  as  tending 
to  discourage  inventors.  This  report  is  confined  to  the  latter 
question. 
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Mr.  Aston,  Q.C.,  Mr.  CMtty^  Q.C.,  and  Mr.  Buiding^  for 
the  plaintiffs. 

Mr.  Southgate,  Q.C.,  Mr.  Marten^  Q.C.,  and  Mr.  Hamil- 
ton Humphreys,  for  the  defendant. 

Sir  Gr.  Jessel,  M.R.,  after  discussing  the  nature  of  the  in- 
ventions which  were  the  subject  of  the  agreement  of  the  31st 
of  August,  1872,  continued : 

The  buyers  were  about  to  form  a  company  fo  work  the  in- 
vention, that  means  to  produce  tickets  with  numbers.  That 
was  to  be  their  business.  They  were  to  produce  and  sell  a 
commodity^  the  object  of  the  invention  being  to  produce  that 
commodity  more  cheaply  than  had  been  done  before.  It 
was  an  old  commodity,  an  old  product,  but  had  not  been 
produced  in  the  same  manner  before.  The  object  of  the 
company,  therefore,  was  to  sell  the  old  product  at  a  lower 
price  than  the  price  at  which  it  could  be  produced  by 
the  modes  in  use  before  this  invention  was  patented,  and 
*thereby  to  obtain  business.  That  is  the  object.  Be-  [464 
ing  about  to  establish  that  company,  and  being  about  to  buy 
the  invention,  they  found  the  invention  not  in  the  exclusive 
hands  of  the  inventor,  but  in  the  hands  of  himself  and  his 
assigns,  persons  who  had  acquired  by  purchase  some  portion 
of  his  patent  rights. 

Now  nothing  is  better  known  than  this,  that  when  persons 
have  turned  their  attention  to  a  particular  class  of  invention 
they  are  likely  to  go  on  and  invent,  and  likely  to  continu- 
ously improve  the  nature  of  their  invention,  and  continu- 
ously to  discover  new  modes  of  attaining  the  end  desired. 
Persons,  therefore,  who  buy  patents  of  inventors  are  in  the 
habit  of  protecting  themselves  from  the  utter  destruction  of 
the  value  of  the  thing  purchased  by  bargaining  with  the  seller 
that  he  shall  not  use  anj^  new  invention  of  his  for  produc- 
ing that  product  in  which  they  are  about  to  deal  at  a  cheaper 
rate,  because  if  he  were  allowed  to  do  so  he  might,  the  day 
after  he  had  sold  his  patent,  produce  something  which,  with- 
out being  technically  an  infringement,  and  without  being 
technically  an  improvement,  might  accomplish  the  desired 
object  in  some  otlier  way,  and  utterly  destroy  the  value  of 
that  which  they  had  purchased.  They,  therefore,  not  un- 
reasonably, and  not  unusually,  make  it  a  part  of  their  bar- 
gain that  whatever  the  man  discovers  of  the  same  kind  in 
the  shape  of  machinery  or  apparatus  which  will  produce  the 
product  in  which  they  are  about  to  deal  shall  belong  to 
them.  They  say,  "  We  cannot  buy  on  any  other  terms,  be- 
cause otherwise  we  are  exposed  to  the  instantaneous,  or  al- 
most instantaneous,  competition  of  the  inventor  with  the 
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benefit  of  his  previous  experience."  That,  as  I  said  before, 
is  not  an  unusual,  nor  is  it  an  unreasonable,  bargain.  Now 
the  vendors  in  this  case  were  of  two  classes.  There  were  the 
class  of  inventor  and  the  class  of  purchaser  of  inventions, 
and  it  is  quite  reasonable  that  there  being  the  latter  class  in 
the  market  the  purchasing  body  of  persons  should  say  to 
the  vendors,  '*  You  shall  not  buy  up  any  of  these  inventions 
to  set  up  against  me,"  otherwise  the  same  evil  might  arise 
from  purchase  as  from  fresh  invention ;  the  vendors  being  in 
the  trade,  or  undertaking  the  trade,  or  having  turned  their 
attention  to  the  trade,  might  look  out  next  day  for  a  similar 
patent,  for  some  patent,  that  is,  which  produced  the  same 
result,  and  start  in  trade  against  the  purchaser.  It  is,  there- 
fore, not  unreasonable  to  provide  that  the  vendors  shall  not 
465]  even  buy  any  patent  except  *upon  the  terms  that  it 
shall  belong  to  the  purchaser.  •  That  is  the  position  of  the 
parties. 

Now,  it  was  said  on  the  part  of  the  defendant,  that  such 
a  contract  as  that  which  I  have  mentioned,  a  contract  by 
which  an  inventor  agrees  to  sell  what  he  may  invent,  or  ac- 
quire a  patent  for  before  he  has  invented  it,  is  against  pub- 
lic policy,  and  it  was  said  to  be  against  public  policy, 
because  it  would  discourage  inventions;  tnat  if  a  man 
knows  that  he  cannot  obtain  anj;^  pecuniar^  benefit  from  his 
invention,  having  already  received  the  price  for  it,  he  will 
not  invent,  or  if  ne  does  invent  will  keep  it  secret,  and  will 
not  take  out  a  patent.  It  must  not  be  forgotten  that  you 
are  not  to  extend  arbitrarily  those  rules  which  say  that  a 
given  contract  is  void  as  being  against  public  policy,  because 
if  there  is  one  thing  which  more  than  another  public  policy 
requires  it  is  that  men  of  full  age  and  competent  understand- 
ing shall  have  the  utmost  liberty  of  contracting,  and  that 
their  contracts  when  entered  into  freely  and  voluntarily 
shall  be  held  sacred  and  shall  be  enforced  by  courts  of 
justice.  Therefore,  you  have  this  paramount  public  policy 
to  consider — that  you  are  not  lightly  to  interfere  witn  this 
freedom  of  contract.  Now,  there  is  no  doubt  public  policy 
may  say  that  a  contract  to  commit  a  crime,  or  a  contract  to 
give  a  reward  to  another  to  commit  a  crime,  is  necessarily 
void.  The  decisions  have  gone  further,  and  contracts  to 
commit  an  immoral  offence,  or  to  give  money  or  reward  to 
another  to  commit  an  immoral  offence,  or  to  induce  another 
to  do  something  against  the  general  rules  of  morality,  though 
far  more  indefinite  than  the  previous  class,  have  always  been 
held  to  be  void.  I  should  be  sorry  to  extend  the  doctrine  much 
further.     I  do  not  say  there  are  no  other  cases  to  which  it 
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does  apply ;  but  I  should  be  sorry  to  extend  it  much  fur- 
ther. However,  I  am  satisfied  there  is  no  reason  for  sq  ex- 
tending it  in  this  case.  In  the  first  place,  it  is  assumed  that 
a  man  will  not  invent  without  pecuniary  reward.  Experience 
shows  us  that  that  must  not  be  taken  as  an  absolute  truth. 
Some  of  the  of  the  greatest  inventions,  which  have  been  of 
the  most  benefit  to  mankind,  have  been  invented  by  per- 
sons who  have  given  their  inventions  freely  to  the  world. 
Again  it  is  supposed  that  a  man  who  has  obtained  money 
for  the  future  products  of  his  brain  will  not  be  ready  to  pro- 
duce these  products.  That  must  not  be  assumed.  'Nothing 
is  more  common  in  intellectual  *pursuits  than  for  men  [46o 
to  sell  beforehand  the  future  intellectual  product  before  it 
is  made,  or  even  conceived.  Does  any  one  imagine  that  it  is 
against  public  policy  for  an  artist  to  sell  the  picture  which 
he  has  never  painted  or  designed,  or  for  the  sculptor  to 
sell  the  statue,  the  subject  of  which  is  to  be  hereafter  given 
to  him,  or  for  the  author  to  sell  the  copyright  of  the  book, 
the  title  of  which  is  even  as  yet  unknown,  or,  more  than 
that,  that  a  contributor  to  a  periodical  may  agree  that  he 
will  devote  himself  to  the  exclusive  service  of  a  certain  pe- 
riodical for  a  given  period,  for  a  given  reward  ?  These  ex- 
amples are,  to  my  mind,  entireljr  repugnant  to  the  argument 
that  there  is  any  public  policy  in  prohibiting  such  contracts. 
On  the  contrary,  public  policy  is  the  other  way.  It  encour- 
ages the  poor,  needy,  and  struggling  author  or  artist.  It 
enables  him  to  pursue  his  avocations,  because  people  rely 
upon  his  honor  and  good  faith,  and  the  ordinary  practice  of 
mankind ;  and  it  will  provide  for  him  the  means  beforehand 
which,  if  the  law  prohibited  such  a  contract,  he  could  not 
otherwise  obtain.  This  appears  to  me  to  apply  as  much  to  a 
patent  invention  as  to  vmy  other  subject  which  the  intellect 
can  produce.  A  man  who  is  a  needy  and  struggling  inventor 
may  well  agree  either  for  a  present  payment  in  money  down, 
or  for  an  annual  payment,  to  put  his  intellectual  gifts  at  the 
service  of  a  purchaser.  I  see,  therefore,  not  only  no  rule  of 
public  policy  against  it,  but  a  rule  of  public  policy  for  it, 
because  it  may  enable  such  a  man  in  comparative  ease  and 
affluence  to  devote  his  attention  to  scientific  research,  where- 
as, if  such  a  contract  were  prohibited  he  would  be  compelled 
to  apply  himself  to  some  menial  or  mechanical  or  lower  call- 
ing, in  order  to  gain  a  livelihood.  I  think,  therefore,  if  the 
question  were  to  be  debated  solely  on  those  considerations, 
such  a  contract  as  this  could  not  be  deemed  against  public 
policy,  and  I  say  that  because  this  argument  is  one  which 
is  frequently  used,  and  when  it  is  brought  forward  deserves, 
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as  it  has  received  from  me  on  the  present  occasion,  the  most 
attentive  consideration. 

[ffis  honor  tlien  considered  the  remaining  points,  and 
made  a  decree  for  the  plaintiffs.] 

Solicitors:   Messrs.  NewTnan^  Dale  &  Stretton;  Messrs. 
PritcTiard^  Englefleld  &  Co, 

See  Cartis  on  Patents  (4tli  ed.),  6194,  et    lace,  452;  MUcheU  y.  HaxOey,  16  WaU., 
seq.;  NicTioUan,  etc.,  v.  Jenkins,  14  Wal-    644 ;  Bunson  v.  Dodge,  18  WaUace,  414. 
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485]  *J'^  ^<?  Ujs^ivERSAL  Non-Tariff  Fiee  Insurance 

Company. 

forbes  a  co.'s  claim. 

Fire  Insurance — Agent  of  Company — Mudencription  of  Buildings — Materiality  of 

MutstatemeiU. 

A  fire  insurance  was  effected  in  respect  of  certain  property  through  an  agent  named 
Donald,  who  inspected  the  premises.  One  condition  of  the  policy  was,  that  any  ma- 
terial misdescription  of  the  property  would  render  the  policy  void.  The  buildings 
were  described  as  built  of  brick  and  slated,  but  it  turned  out  that  one  of  the  build- 
in]^  was  not  roofed  with  slate  but  with  tarred  felt.  The  company  alleged  that  Don- 
ald was  not  their  agent,  but  the  agent  of  the  insured ;  and  that  the  misdescription 
rendered  the  policy  void : 

Held,  that  tlie  misdescription  was  immaterial,  and  not  sufficient  to  vitiate  the 
policy ;  but  that  if  material,  it  was  made  by  Donald,  as  the  agent  of  the  insurance 
company,  and  the  insured  were  not  responsible  for  it. 

This  was  an  adjourned  summons  in  the  winding-up  of  the 
Universal  Non-Tariff  Fire  Insurance  Company  upon  a  claim 
carried  in  by  Messrs.  Peter  ForbeS  &  Co.,  of  Port  Dundas, 
Glasgow,  oil  refiners,  for  a  loss  sustained  by  the  claimants 
by  a  fire  which  occurred  in  their  premises,  the  subject  of  a 
policy  issued  by  the  company  to  tne  claimants. 

The  company  was  incorporated  and  registered  on  the  29th 
of  March,  1871.  The  capital  was  to  be  4250,000,  divided 
into  100,000  shares  of  £2  10^.  each ;  but  it  appeared  from 
the  evidence  that  no  more  than  1,119  shares  were  ever  taken. 
The  claimants  being  desirous  of  insuring  their  premises,  en- 
tered into  negotiation  with  the  company  through  a  person 
named  William  Donald,  who  resided  at  Glasgow,  and  repre- 
sented himself  to  be  the  agent  of  the  company.  A  policy 
was  effected  with  the  company  to  the  amount  of  £1,550,  in 
four  separate  risks,  on  the  8th  of  September,  1871.  The  fire 
took  place  on  the  19th  of  December,  1871,  and  a  claim  for 
damages  was  delivered  to  the  company  for  £1,350. 
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This  claim  was  disputed  by  the  company,  and  finally  an 
action  was  commenced  by  the  claimants  in  the  Court  of  Ex- 
chequer against  the  company  on  the  24th  of  February,  1872. 
The  *company  appeared,  and  pleaded  various  pleas ;  [486 
and  the  claimants  believing  tnat  the  company  were  vexa- 
tiously  defending  the  action,  and  having  ascertained  that  only 
£3,000  of  their  capital  had  been  subscribed,  presented  a  pe- 
tition to  wind  up  the  company,  which  petition  was  ordered 
to  stand  over  till  after  the  action  had  been  tried.  The  ac- 
tion was  tried  at  Hertford  on  the  10th  of  July,  1872,  and  a 
verdict  was  entered  for  the  plaintiffs  for  £1,350,  subject  to  a 
special  case  and  payment  into  court  of  £1,000  b^  the  com- 
pany.    The  £1,000  was  paid  into  court  in  the  action. 

In  November,  1872,  the  company  resolved  to  wind  up 
.  voluntarily  ;  and  in  December,  1872,  before  the  special  case 
could  be  agreed  upon,  an  order  was  made  by  this  court  con- 
tinuing the  liquidation  under  supervision.  An  application 
was  then  made  for  leave  to  proceed  with  the  special  case ; 
but  this  was  refused,  and  the  claimants  were  directed  to  es- 
tablish their  claim  before  the  Vice-Chancellor ;  and  an  order 
had  since  been  made  in  the  common  law  action,  that  the 
£1,000  should  be  bi'ought  into  this  court  to  be  dealt  with 
under  the  order  of  the  Vice-Chancellor. 

The  present  claim  was  defended  by  the  liguidators,  on  the 
following  principal  grounds:  First,  that  William  Donald, 
of  Glasgow,  who  negotiated  the  policy  between  Peter  Forbes 
&  Co.  and  the  insurance  company,  was  not  the  agent  of  the 
insurance  company  but  the  agent  of  Forbes  &  Co. ;  secondly, 
that  there  were  misdescriptions  and  misrepresentations  made 
by  the  claimants  which  rendered  the  policy  void. 

Some  of  the  witnesses  were  cross-examined  in  court. 

The  evidence  on  the  first  point  was,  that  William  Donald 
held  various  appointments  as  agent  to  insurance  companies, 
and  described  himself  as  "Insurance  agent;"  that  he  solicited 
risks  from  all  persons,  and  effected  insurances  in  several  offi- 
ces ;  the  assured  paid  him  their  premiums,  and  received  from 
him  their  policies  of  insurance ;  he  received  his  commission 
from  the  company,  and  not  from  the  assured,  who  looked 
upon  him  as  the  representative  of  the  company.     It  ap- 

J eared  that  Donald  commenced  in 'May,  1871,  writing  to 
ones,  who  was  the  general  manager  of  this  company,  about 
Forbes  &  Co.'s  risk,  and  a  long  correspondence  ensued, 
which  demonstrated,  as  the  claimants  alleged,  that  Donald 
was  the  agent  of  the  company,  and  prospectuses  and  check- 
books for  *the  receipt  of  deposits  wei*e  sent  to  him  [487 
to  assist  him  in  getting  business  for  the  company. 
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On  the  9th  of  August  Donald  wrote  to  Forbes  &  Co.  for 
certain  particulars,  and  stated  that  the  company  accepted 
the  risk  on  the  terms  therein  specified,  being  at  the  rate  of 
£3  *ds,  per  cent,  on  the  buildings,  and  31^.  6d.  per  cent,  on 
the  stock-in-trade. 

On  the  following  day,  Forbes  &  Co.  wrote  to  Donald,  as 
'*  agent  of  the  Universal  Non-Tariflf  Company,"  showing  that 
they  looked  upon  him  as  the  company' s  agent  and  not  theirs. 
Donald  himself  inspected  the  buildings,  having  free  access 
to  all  parts,  and  ne  communicated  the  particulars  to  the 
company. 

On  the  22d  of  August,  Jones,  the  manager,  sent  Donald  a 
deposit  receipt  book,  and  wrote  to  him  thus:  "Please  do 
not  put  the  company  on  risk  until  advised  of  the  acceptance 
from  here."  Subsequently  the  business  was  completed  by  . 
Donald,  and  Forbes  &  Co.  paid  him  the  premium.  He  sent 
them  the  policy,  indorsed  with  his  own  name  as  agent,  and 
he  afterwards  received  his  commission  of  16  per  cent,  from 
the  company. 

The  company,  on  the  other  hand,  denied  that  Donald  a^ted 
as  their  agent.  Their  evidence  was  principally  that  of  their 
manager^  E.  C.  Jones,  who  stated  that  he  kept  a  book  with 
a  list  of  the  agents  of  the  company,  and  Donald's  name  was 
not  entered  in  that  list.  He  only  considered  Donald  as  a 
correspondent.  Another  book  had  been  produced,  called 
the  "  Proposal  Book,"  in  which  Donald's  name  was  entered 
as  an  agent ;  but  Jones  alleged  that  the  entry  was  not  made 
by  himself,  or  by  his  instructions.  He  acknowledged,  how- 
ever, that  the  book  was  kept  for  his  information.  Jones 
further  admitted,  that  although  the  company  was  advertised 
with  a  capital  of  £260,000,  as  a  matter  oi  fact  there  was  not 
more  than  £3,000  subscribed. 

On  the  second  point,  as  to  misdescription  and  misrepre- 
sentation, it  appeared  that  the  first  condition  of  the  policy 
upon  which  the  buildings  were  insured  was  in  these  terms : 
"Any  material  misdescription  of  any  of  the  property  pro- 
posed to  be  hereby  insured,  or  of  any  building  or  place  in 
which  the  property  to  be  so  insured,  is  contained,  and 
any  misstatement  of  or  omission  to  state  any  fact  mate- 
rial to  be  known  for  estimating  the  risk,  renders  the  policy 
void  as  to  the  property  affected  by  such  misdescription, 
misstatement,  or  omission  respectively."  The  buildings 
488]  were  described  in  *the  policy  as  built  of  brick  and 
slated.  The  policy  was  divided  into  four  separate  risks,  as 
applicable  to  the. different  buildings.  When  the  fire  oc- 
curred a  high  wall,  which  divided  one  part  of  the  premises 
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from  another,  fell  down,  and  disclosed  the  fact  that  the  roof 
of  that  part  of  the  building  which  was  not  burnt  consisted 
of  tarred  felt,  and  this  was  the  princii)al  misdescription  of 
which  the  company  complained.  This  roof  could  not  be 
seen  before  the  fire  took  place,  and  there  was  no  evidence 
to  prove  that  Forbes  &  Co.  ever  knew  of  the  tarred  felt 
rooting  when  the  insurance  was  effected.  Donald  went  to 
the  premises  himself,  made  his  own  survey,  wrote  down  all 
the  particulars,  and  therefore  if  a  mistake  was  made,  it 
was  made,  as  the  claimants  allege,  by  Donald,  and  not  by 
themselves. 

It  was  also  stated  by  Donald,  that  Jones,  the  manager  of 
the  company,  had  gone  down  to  Glasgow  and  inspected  the 
premises  himself,  but  the  inspection  of  the  premises  was  de- 
nied by  Jones. 

Mr.  Higgins^  Q.C.,  and  Mr.  Langley^  for  the  claimants, 
Peter  Forbes  &  Co.:  The  two  questions  raised  upon  this 
claim  are,  whether  Mr.  Donald  was  the  agent  of  the  insurance 
company ;  and  whether  there  was  any  misrepresentation  by 
the  claimants  of  the  nature  of  their  premises  which  would 
entitle  the  company  to  say  that  the  policy  has  become  in- 
valid. 

On  the  first  point,  we  say  that  the  evidence  of  Donald 
himself  is  conclusive,-  and  that  all  the  evidence  in  the  case 
goes  to  prove  what  he  states.  It  was  Donald  who  solicited 
the  claimants  to  effect  a  policy  with  this  company.  The 
evidence  shows  without  doubt  that  Donald  was  recognized 
as  the  agent  of  the  company. 

As  regards  the  misdescription  of  the  premises,  we  have 
evidence  that  they  were  several  times  carefully  inspected  by 
Donald,  and  nothing  was  concealed  from  him.  There  is  no 
evidence  of  any  statement  made  by  the  insured  as  to  the 
nature  of  the  premises,  and  therefore  there  could  be  no 
misstatement  bv  them. 

Mr.  OUbsse^  Q.C.,  and  Mr.  CooJcson^  for  the  liquidator  of 
the  company :  The  evidence  as  to  Donald  being  the  agent 
does  not  show  that  he  was  the  agent  of  the  company,  but 
the  agent  of  the  assured.  *He  was  in  the  habit  of  ob-  [489 
taining  policies  for  any  persons  who  wished  to  effect  insur- 
ances, and  he  inspected  the  premises  as  the  agent  of  the  in- 
sured, and  gave  such  information  as  he  was  supplied  with 
by  Forbes  &  Co.  They  were  consequently  liable  for  any 
misdescription  that  was  sent  to  the  company.  No  doubt  he 
received  a  commission  from  the  company,  but  this  is  usual 
in  all  cases  where  business  is  introduced  to  an  insurance 
company.  It  does  not  prove  that  he  was  the  agent  of  the 
12  Eng.  Rep.  107 
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company,  and  there  is  no  evidence  to  show  that  the  claim- 
ants considered  him  as  sach. 

It  has  been  held  in  many  cases  that  the  representations 
made  by  the  assured  must  be  strictly  in  accordance  with 
the  terms  upon  which  the  policy  is  granted.  In  this  case 
the  first  condition  of  the  policy  was,  that  any  material  mis- 
description of  any  of  the  property  proposed  to  be  insured 
would  render  the  policy  void.  The  premises  were  described 
as  roofed  with  slate,  whereas  a  portion  of  the  roof  was  of 
tarred  felt,  which  is  of  an  inflamniable  nature,  and  is,  of 
course,  a  serious  misdescription  of  the  premises. 

The  burthen  of  proof  as  to  the  statements  made  at  the 
time  the  policy  was  effected  lies  upon  the  claimants  to  show 
that  the  misrepresentations  were  not  made  by  them  but  by 
'  the  agent,  and  that  they  have  failed  to  prove.  This  princi- 
ple was  laid  down  in  Parsons  v.  Bignotd  (').  We  say  that 
if  the  misrepresentation  was  made  by  Forbes  &  Co.,  it  would 
vitiate  the  contract,  and  in  default  of  proof  to  the  contrary 
by  Forbes  &  Co.,  it  must  be  taken  to  nave  gone  from  them 
through  Donald  to  the  company.  The  statement  in  this  case 
was  that  the  buildings  were  slated ;  that  statement  is  not 
borne  out,  and  therefore  the  policy  is  vitiated,  as  was  the 
case  in  Newcastle  Fire  Insurance  Company  v.  MacTnorran  (*). 
The  same  decision  was  arrived  at  in  Anderson  v.  FitzgeraM  (•), 
where  a  person  who  effected  a  policy  upon  his  life  failed  to  an- 
swer correctly  the  questions  put  to  him  upon  his  application  to 
the  oflSce.  In  Hoare  Y.Bremridge  (*)  your  honor  said,  if  you 
were  bound  to  decide  the  question,  you  would  follow  the 
case  of  British  Equitable  Insurance  Company  v.  Great 
Western  Railway  Company  {^\  where  you  had  previously 
490]  decided  that  withholding  a  fact  from  the  *knowledge 
of  the  insurance  company  which  ought  to  have  been  known 
by  them,  was  a  concealment  which  vitiated  the  transaction. 
That  was  also  the  decision  in  Bates  v.  Hewitt  i^\  and  Mac- 
donald  v.  Law  Union  Fire  and  Life  Insurance  Society  (^). 

There  is  no  evidence  to  show  that  Messrs.  Forbes  &  Co. 
ever  stated  this  roof  to  be  of  felt,  therefore  it  must  be  taken 
as  a  statement  by  them  that  it  was  of  slate,  since  it  was  the 
duty  of  any  member  of  the  firm  in  going  over  the  premises 
with  Donald  to  j)oint  out  to  him  that  the  roof  was  of  felt. 
You  cannot  go  into  the  materiality  of  the  misstatement,  be- 
cause it  is  part  of  the  contract  that  the  buildings  are  of  brick 

Q)  15  L.  J.  (Oh.).  379.  (»)  38  L.  J.  (Oh.),  182,  814. 

(<)  3  Dow.,  256.  («)  Law  Rep.,  2  Q.  B.,  595. 

('')  4  H.  L.  C,  484.  C)  Law  Rep.,  9  Q.  B.,  828. 
[*)  Law  Rep.,  14  Eq.,  622. 
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and  slated.  The  evidence  therefore,  is  of  very  little  import- 
ance. It  is  or  it  is  not  in  the  terms  of  the  contract.  If  it 
tnrns  out  that  the  roof  is  of  felt  and  not  of  slate,  then  it  is 

•  not  the  contract  entered  into,  and  consequently  the  policy 
must  fail. 

Mr.  Higgins^  in  reply :  Most  of  the  cases  cited  go  upon 
this  principle,  that,  where  there  is  an  express  warranty  com- 
prised in  the  contract  for  a  policy,  then  a  variation  "^in  the 
terms  of  the  warranty  is  fatal,  and  the  materiality  of  the 
misdescription  would  be  of  no  consequence.  That  was  ttfe 
only  ground  of  the  decision  in  the  Newcastle  Fire  Insurance 
Company  v.  Macmorran  (*).  The  difference  in  this  case  is 
that  we  were  not  called  upon  to  make  any  representation 
whatever.  Donald  says  that  he  went  over  the  premises  him- 
self -with  Townsend,  one  of  the  firm  of  Forbes  &  Co.,  and 
that  he  had  every  facility  given  him  for  inspecting  the  prem- 
ises. It  has  been  argued  that  the  whole  case  stands  upon 
warranty,  and  that  you  cannot  go  into  the  question  of  mate- 
riality; but  warranty  is  not  the  basis  of  this  contract. 
The  policy  says  that  any  material  misdescription  of  the 
Ijremises  shall  render  the  policy  void.  Then  it  is  impera- 
tively necessary  to  show  the  materiality  of  the  misdescription 
if  there  is  any,  and  it  appears  in  the  result  that  only  a  small 
portion  of  the  premises,  which  was  insured  at  a  value  of 
£200,  was  roofed  with  felt,  because  the  premises  were  divided 
with  respect  to  the  premium  paid,  and  that  small  building 
was  not  burnt.  We  insisted  upon  four  separate  *risks,  [^491 
and  this  felt-roofed  building  was  one  of  the  separate  nsks. 
The  question  is,  whether  this  misstatement  is  material,  and 
we  say  it  is  not.  It  is  a  variation  which  is  of  no  consequence,  ' 
such  as  the  variation  in  the  case  of  Towlev,  National  Guar- 
dian  Insurance  Society  {*),  which  was  held  not  to  vitiate  the 
policy,  and  in  Benhamv,  United  Guarantee  and  Life  Assur- 
ance Company  (*).  The  principle  of  the  law  is  clearly  stated 
in  Smith's  Mercantile  Law(*),  showing  that  if  the  description 
of  the  property  be  substantially  correct,  the  error  is  not 
material ;  and  Story  on  Evidence  (*)  confirms  that  view  of 
the  law. 

Feb.  20.  SiE  R.  Malins,  V.C  :  This  company  was  in- 
corporated and  registered  on  the  29th  of  Marcn,  1871.  The 
capital  was  to  be  £260,000,  divided  into  100,000  shares  of 
£2  10^.  each.  The  company  was  a  failure  from  the  begin- 
ning, for  it  appears  from  the  evidence  of  Mr.  Jones,  the 

(»)  3  Dow.,  266.  {*)  Sth  ed,  p.  406. 

•  («)  3  Giff..  42.  (*)  8d  ed.,  pi.  68,  p.  70. 
(»)  7  Ex.,  744. 
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manager,  on  his  cross-examination  of  the  16th  of  December, 
1873,  that  no  more  than  1,119  shares  were  ever  taken,  pro- 
ducing a  capital  of  £2,817  10*.  (assuming  the  shares  to  be 
paid  in  full,  which  they  were  not),  out  of  which  the  expenses 
of  forming  the  company  had  to  be  paid ;  and  with  this  capi- 
tal they,  had  the  boldness — I  may  say,  audacity — to  begin 
the  business  of  fire  insurers,  and  to  hold  themselves  out  as  a 
substantial  company,  with  a  sufficient  capital  to  meet  all  de- 
mands that  could  be  made  upon  them.  It  is  plain  that  this 
W!as  an  imposition  practised  on  the  public,  for  which  all 
the  parties  concern^  in  it  ought  to  be  answerable.  The 
claimants  in  this  case  were  in  1871  carrying  on  business  as 
manufacturing  chemists  and  paraffin  oil  makers  at  Port 
Dundas,  G-lasgow,  and,  believing  the  representations  made 
by  this  company,  they  had  the  misfortune  to  open  negotia- 
tions with  tnem  for  an  insurance  on  their  manufactory  in 
the  month  of  May,  1871,  which  resulted  in  their  effecting  a 
policy  with  them  on  the  8th  of  September  following  for  the 
sum  of  £1,660.  The  insured  property  was  destroyed  by  an 
492]  accidental  tire  on  the  23d  of  December  *following,  by 
which  the  claimants  have  sworn  that  projjerty  covered  by 
the  insurance  to  the  value  of  £1,360  was  destroyed.  The 
claim  for  this  amount  was  sent  to  the  company  in  the  usual 
course,  and  I  have  no  doubt  it  would  have  been  promptly 
met  if  they  had  been  in  funds ;  but  the  facts  I  have  stated 
show  that  they  were  not  in  a  situation  to  meet  the  demand, 
and  the  consequence  was  that,  as  mi^ht  have  been  expected, 
objections  were  taken  to  the  validity  of  the  policy,  which 
would  not  have  been  thought  of  if  it  had  not  been  for  the 
•  state  of  poverty  and  insolvency  of  the  company.  It  appears 
from  the  cross-examination  or  the  same  Mr.  Jones,  the  man- 
ager, that  when  the  demands  of  the  claimants  under  the 
policy  ought  to  have  been  satisfied,  namely,  in  April,  1872, 
the  balance  of  the  company  at  their  bankers  was  £20,  and 
that  they  had  the  command  of  between  £200  and  £300  alto- 
gether, though,  upon  being  pressed,  he  declined  to  say 
where  it  was.  The  claimants  oeing  unable  to  obtain  satis- 
faction of  the  demand  under  the  policy,  presented  a  petition 
to  wind  up  the  companv  on  the  20th  of  March,  1872.     That 

J)etition  came  on  to  he  heard  before  me  on  the  31st  of  May 
oUowing,  when  it  was  resisted  on  the  ground  that  the  com- 
pany disputed  their  liability  under  the  policy,  and  there- 
fore the  debt  upon  which  it  was  founded  ;  but  they  stated, 
most  erroneously,  as  it  now  appears,  that  they  were  perfectly 
solvent  and  able  to  pay  the  debt  of  the  petitioners  if  they, 
proved  it.     The  debt  in  respect  of  which  the  petition  was 
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presented  being  thus  disputed,  I  ordered  the  petition  to 
stand  over  until  the  petitioners  had  proved  their  debt.  For 
the  j)urpose  of  doing  so,  thev  immediately  brought  an  action 
against  the  company,  which  was  called  on  for  trial  at  the 
Summer  Assizes  at  Hertford  on  the  10th  of  July,  1872,  but 
as  there  was  not  sufficient  time  to  try  the  case,  a  verdict  was 
taken  for  the  petitioners  for  £1,350,  subject  to  a  special  case. 
For  some  reason,  which  has  not  been  explained,  the  judge 
who  tried  the  case  appears  to  have  required  the  company  to 
pay  £1,000  into  court,  which  they  accordingly,  by  some 
means,  did.  Befote  anything  furtner  had  been  done,  the 
company  resolved  to  wind  up  voluntarily  in  November,  1872, 
and  another  creditor  having  presented  a  petition  to  wind  up 
the  company,  upon  that  petition  an  order  to  continue  the 
voluntary  winding-up  under  supervision  was  made  *by  [493 
me  in  December,  1872.  Under  this  order  Messrs.  Peter 
Forbes  &  Co.  have  claimed  the  £1,350,  which- they  say  is 
due  to  them  under  the  policy,  as  a  debt  against  the  company ; 
and  their  demand  being  resisted  by  the  liq  uidator,  I  have  to 
decide  the  question  which  has  been  raised  as  to  the  validity 
of  the  policy.  I  should  state  that  the  premium  paid  on  the 
policy  was  at  the  rate  of  £3  3^.  per  cent,  on  the  buildings, 
and  6\s.  6d,  per  cent,  on  the  stock-in-trade.  These,  I  am 
informed,  are  about  the  largest  premiums  ever  paid,  and  it 
may,  therefore,  have  been  well  supposed  by  the  insured  that 
they  paid  such  to  cover  all  risks.  But  the  liability  under 
the  policy  was  resisted,  on  the  ground  that  there  was  such  a 
misdescription  of  the  property  insured  as  to  render  it  void  ; 
and  that  misdescription  consists  in  a  statement  that  the 
buildings  were  slated — that  is,  roofed  with  slate  ;  while  one 
"of  them,  the  still  and  boiler-house,  was  roofed  with  felt. 
The  insured  contend  that  this  is  not  such  a  misdescription 
as  to  vitiate  the  policy,  and  that  if  it  could  have  that  effect, 
it  would  only  do  so  as  to  the  particular  building,  to  which  a 
liability  of  £200  only  was  attached,  which  they  say  became 
unimportant,  as  that  building  was  not  destroyed  or  affected 
by  the  fire.  And  they  also  contend  that  if  the  misdescrip- 
tion was  important  it  was  not  made  by.  them,  but  by  Mr. 
Donald,  who  was  the  agent  of  the  company  at  Glasgow,  to 
inspect  the  property  for  the  purpose  of  hxing  the  amount  of 
the  premium,  and  that  he  forwarded  the  description  to  the 
company  without  having  been  told  by  them  what  the  roof 
was,  or  having  made  any  inquirjj^  of  them  on  the  subject. 
Now  as  to  the  materiality  of  the  misdescription,  the  first  con- 
dition inaorsed  upon  the  policy  was  as  follows :  "Any  ma- 
terial misdescription  of  any  of  the  property  proposed  to  be 
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hereby  insured,  or  of  any  building  or  place  in  which  the 
property  to  be  so  insured,  is  contained,  and  any  misstate- 
ment of  or  omission  to  state  any  fact  material  to  be  known 
for  estimating  the  risk,  renders  the  policy  void  as  to  the 
property  affected  by  such  misdescription,  misstatement,  or 
omission  respectively." 

It  is  suggested,  on  the  part  of  tha  company,  that  thev 
would  have  refused  the  risk  if  thev  had  known  of  the  felt 
roof;  but  I  am  satisfied  they  would  not  have  done  so,  and 
that  a  higher  premium  would  not  have  been  required,  and  I 
494]  do  not,  therefore,  *consider  that  it  was  a  material  mis- 
description within  the  meaning  of  the  first  condition  of  the 
policy,  and  I  am  satisfied  that  no  such  defence  would  have 
been  set  up  if  it  had  not  been  for  the  state  of  poverty  of  this 
company,  to  which  I  have  already  referred. 

Several  cases  were  cited  by  the  counsel  for  the  liquidator, 
for  the  purpose  of  justifying  the  defence.  There  is  no  doubt 
that  if  a  description  is  in  the  form  of  a  warranty,  or  amount- 
ing to  a  warranty,  it  must  be  strictly  true,  or  the  policy  will 
be  void.  This  is  the  point  decided  in  the  case  of  Newcastle 
Fire  Insurance  Company  v.  Macmorran  (*)  decided  by  the 
House  of  Lords — that  is,  by  Lord  Eldon,  and  the  decision  is 
of  the  highest  authority.  That  was  a  case  in  which  the  prop- 
erty by  the  rules  of  the  society  was  divided  into  two  classes. 
It  was  a  manufactory,  and  the  insured  gave  a  statement  that 
it  was  of  the  class  number  one,  and  therefore  paid  a  smaller 
premium.  The  courts  in  Scotland  had  decided  even  there  in 
lavor  of  the  validity  of  the  policy,  bu<  Lord  Eldon  took  the 
view  that  it  was  a  warranty  ;  that  there  was  a  positive  state- 
ment that  it  was  of  class  one,  and  therefore  as  the  warranty 
was  not  borne  out,  the  policy  was  void.  Lord  Eldon  says  ('/: 
"But  if  the  mill  was  warranted  as  of  the  first  class,  and  was 
really  of  the  second  class,  the  judgment  of  the  court  below  was 
truly  erroneous  ;  for  it  is  a  first  principle  in  the  law  of  insur- 
ance, on  all  occasions,  that  where  a  representation  is  material 
it  must  be  complied  with — if  immaterial,  that  immateriality 
may  be  inquired  into  and  shown ;  but  that  if  there  is  a  war- 
ranty it  is  part  of  the  contract  that  the  matter  is  such  as  it  is 
represented  to  be.  Therefore  the  materiality  or  immateriality 
signifies  nothing.  The  only  question  is  as  to  the  mere  fact.^' 
The  case  of  Parsons  v.  Bignold  {*)  which  was  cited  by  Mr. 
Cookson,  and  much  relied  upon,  was  this :  there  was  a  pol- 
icy on  a  life  for  which  property  was  held ;  certain  represen- 
tations were  made  in  the  particulars,  which  turned  out  to  be 
untrue,  as  to  the  nature  ot  the  interest.    The  representations 

0)  3  Dow.,  266.  (»)  8  Dow.,  262.  («)  16  L.  J.  (Cli.),  879. 
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were  made  by  the  insured  to  an  agent  of  the"  office ;  the 
agent  of  the  office  did  not  write  all  the  information  he  got 
from  the  insured  at  the  time,  but  half  an  hour  after  the  in- 
sured had  left  him ;  and  the  question  was,  whether  the  repre- 
sentation was  made  bv  the  *insured  or  whether  there  [495 
was  a  mistake  made  by  the  agents  of  the  insurers.  Ii  the 
mistake  was  made  by  the  agents  of  the  insurers,  then,  of 
course,  the  policy  was  valid ;  if  the  misrepresentation  was 
made  by  the  insured  himself,  then  the  policy  was  void. 
The  assured  filed  a  bill  in  chancery,  before  Vice-Chancellor 
Knight  Bruce,  to  have  the  policy  corrected,  and  in  that  form 
of  proceeding  the  burden  of  proof  was  upon  him  to  show 
that  the  misrepresentation  was  not  made  by  him,  but  by  the 
agent  of  the  insured.  The  agent  of  the  insured  was  exam- 
ined, but  could  not  recollect  what  passed — he  could  make 
no  positive  statement  on  the  subject.  Therefore,  inasmuch 
as  the  burden  of  proof  was  on  the  insured,  the  plaintiff,  Vice- 
ChanceUor  Knignt  Bruce  dismissed  the  bill,  inasmuch  as  he 
had  not  discharged  himself  of  the  proof  which  he  was  bound 
to  give.  That  was  appealed,  and  came  on  before  Lord  Cot- 
tenham,  who  took  the  same  view.  Therefore  the  case  failed 
because  the  burden  of  proof  being  on  the  plaintiff,  he  failed 
to  prove  that  which  was  essential  in  that  particular  form  of 
relief.  But  it  was  assumed  throughout  that  if  the  misrepre- 
sentation had  been  the  fault  of  the  agent  of  the  insurance 
company  the  policy  would  have  been  valid. 

The  case  of  Anderson  v.  Fitzgerald  (*)  was  cited  and 
much  commented  upon.  It  is  a  well-known  authority ;  and 
that  is  a  case  also  in  which  it  will  be  remembered  the  original 
Court  of  Queen's  Bench  in  Ireland  and  the  Exchequer  Cham- 
ber in  Ireland  had  decided  in  favor  of  tlie  validity  of 
the  policy.  That  was  reversed  by  the  House  of  Lords. 
The  case  was  this  :  There  was  a  policy  on  a  life,  and  a  pro- 
viso in  the  policy  that  if  any  fact  which  was  the  basis  of  the 
insurance  was  misstated,  the  policy  should  be  void.  Two 
questions  were  asked  of  the  insured:  "Have  applications 
been  made  to  any  other  office  to  insure?  Answer:  No. 
Have  any  members  of  the  family  died  of  consumption  ?  No." 
Now  both  these  representations  were  false ;  and  there  being 
a  proviso  that  any  misstatement  on  the  policy  of  a  material 
fact  should  vitiate  it,  it  followed,  in  the  judgement  of  the 
House  of  Lords,  that  the  policy  was  void  from  the  beginning. 

Bates  V.  Hewitt  (")  was  also  cited.  That  was  the  case  of 
an  ^insurance  on  the  ship  Georgia.  The  ship  G-eorgia  [496 
was  well  known  in  all  parts  oi  England  and  elsewhere  as 

0)  4  H.  L.  C,  484.  0  Law  Rep.,  2  Q.  B.,  695. 
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one  of  the  Confederate  cruisers.  The  person  who  effected 
the  insurance  did  not  state  the  fact  that  it  was  the  Gfeorgia, 
which  had  been  a  Confederate  cruiser,  and  having  been  a 
Confederate  cruiser  she  was  liable  to  be  seized  by  the  Federal 
Government  of  America ;  she  was  accordingly  seized,  and 
the  question  was,  whether  the  insurers  were  liable.  It  was 
held  that  they  were  not,  because  that  was  a  suppression  .of 
a  fact  most  material  to  be  known  by  the  insurers,  since  they 
insured  against  the  perils  of  the  sea,  whereas  this  was  not 
a  peril  of  the  sea,  but  a  peril  of  being  captured  by  a  govern- 
ment against  whose  laws  she  had  been  engaged.  In  giving 
iudgment,  Lord  Chief  Justice  Cockburn  says  that  which 
has  been  said  on  many  other  cases,  "The  party  proposing 
the  insurance  is  bound  to  communicate  to  the  insurer  all 
matters  which  will  enable  him  to  determine  the  extent  of 
the  risk  against  which  he  undertakes  to  guarantee  the 
insured." 

With  regard  to  the  roof  in  this  case,  whether  it  was  felt 
covered  with  tarpaulin  or  slate  in  my  opinion  would  have 
made  no  difference  whatever. 

The  case  of  MdcdonaldY.  Law  Union  Fire  and  Life  Insur- 
ance Society  (*),  cited  by  Mr.  Glasse,  goes  on  the  same  princi- 
Ele.  There  was  a  positive  statement  made  with  regard  to  the 
f  e,  which  statement  proved  to  be  untrue,  and  there  was  a  con- 
dition in  the  policy  tnat  if  any  statement  was  not  accurately 
true  the  policy  should  be  void. 

These  authorities  do  not  in  my  opinion  apply  to  the  pres- 
ent case,  but  the  principle  applicable  to  this  case  is,  I  think, 
that  stated  in  Smith's  Mercantile  Law  ('),  "If  the  descrip- 
tion of  the  property  be  substantially  correct,  and  a  more 
accurate  statement  would  not  have  varied  the  premium,  the 
error  is  not  material."  Amongst  the  authorities  which  Mr. 
Smith  cites  for  that  is  Doe  v.  Laming  (•),  where  there  was  a 
lease  granted  upon  a  condition  that  the  property  should  be 
kept  duly  insured.  It  was  insured  at  common  hazard,  but 
497]  there  was  a  condition  in  the  policy  that  the  ^premium 
was  to  be  forfeited  if  it  was  used  as  an  inn,  and  the  landlord 
brought  an  action  of  ejectment  against  the  tenant  on  the 
ground  of  a  breach  of  contract  to  insure.  The  question 
turned  upon  whether  the  house  kept  by  the  tenant  was  an 
inn  or  a  coffee  house,  because  if  it  was  an  inn  the  insurance 
company  considered  that  the  trade  of  an  innkeeper  was 
doubly  hazardous.  Lord  Ellenborough  said  that  Grigsby's 
Coffee  House  was  like  any  other  coffee  house,  and  was  not 
an  inn  within  the  meaning  of  the  policy. 

(')  Law  Rep.,  9  Q.  B.,  328.  (^  8th  ed.,  p.  405.  (»)  4  Camp.,  73. 
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The  case  of  Benham  v.  United  Ouarantee  and  Life  As- 
surrnice  Company  (*)  was  cited  by  Mr.  Higgins  for  the 
claimants.  That  was  a  case  in  which  the  integrity  of  a  tax 
collector  was  to  be  assured  by  the  society.  Amongst  the 
statements  was  one  made  as  the  basis  of  the  insurance  that 
the  accounts  should  be  settled  every  fortnight.  They  were 
not  so  settled,  and  that  was  held  by  the  Court  of  Excnequer 
not  to  vitiate  the  policy.  It  was  not  considered  as  an 
essential  or  important  condition  of  the  policy,  but  a  mere 
statement. 

The  case  of  TouiLe  v.  National  Guardian  Insuran/^e  So- 
ciety ('),  before  Vice-Chancellor  Stuart,  was  also  cited  and 
relied  upon  by  Mi.  Higgins. 

I  had  not  the  book  at  the  time,  but  when  I  took  up  the  re- 

Jort  I  found  in  a  note  to  the  case,  "In  this  case  the  Lords 
ustices  differed  from  his  honor,  and  reversed  the  decree." 
Therefore  I  cannot  rely  upon  that  for  the  purpose  for  which 
it  was  cited.  But  there  is  a  material  statement  that  a  tax 
collector,  having  to  collect  more  than  £9,000  a  year,  his  state- 
ment was  that  he  shoijld  never  have  more  than  £50  in  his 
hands  at  a  time,  because  he  would  settle  weekly,  and  there- 
fore divided  the  amount  by  52,  whereas  at  the  quarterly  col- 
lection he  frequently  had  as  much  as  £2, 000  or  £3, 000.  That 
was  held  to  amount  to  a  misstatement  which  would  vitiate 
the  policy. 

On  these  grounds,  therefore,  I  come  to  the  conclusion  that 
there  is  no  such  misdescription  in  the  policy  as  would  have 
the  effect  of  voiding  it  if  it  had  been  made  by  the  insured 
themselves. 

But,  assuming  this  description  to  be  material,  I  am  of 
opinion  it  *was  made  by  Donald  as  the  agent  of  the  [498 
company,  and  that  the  insured  were  not  answerable  for  it. 

It  was  strongly  contended  by  the  counsel  for  the  liquida- 
tor that  Donald  was  not  the  agent  of  the  company,  but  the 
correspondence  between  him  and  Mr.  Jones,  the  manager  of 
the  company,  completely  shows  that  he  was  their  agent, 
and  this  part  of  the  defence  was  virtually  given  up.  The 
proposal  for  the  insurance  was  made  by  him  m  a  letter  dated 
the  30th  of  May,  1871,  and  the  correspondence  between  him 
and  the  company  was  continued  down  to  the  date  of  the 

Eolicy,  and  afterwards,  and  throughout  that  correspondence 
e  is  treated  as  the  agent  of  the  company,  and  in  their  books 
he  is  stated  to  be  so. 

A  great  number  of  letters  were  read  on  the  part  of  the 
liquidator.     It  is  not  necessary  to  go  through  them ;  but 

O  7  Ex.,  744.  («)  SGiff.,  42. 

12  Exo.  Rep.  108 


858  EQUITY  CASES.  [U  B. 

1876  In  re  Universal  Non-Tariff  Fire  Ins.  Co.     Forbes  &  Co.'s  Claim.      V.C.M. 

there  itf  one  dated  the  the  22d  of  August,  1871,  before  the 

!plicy  was  effected,  from  Mr.  Jones,  the  m^naffer,  to  Mr. 
)onald,  which  conclusively  shows  that  he  was  the  agent  of 
the  company.  There  are  several  policies  mentioned,  and  of 
course,  therefore,  he  was  writing  and  was  written  to  as  the 
agent  of  the  office — Peter  Forbes  &  Co.  is  one  of  them,  the 
policy  now  in  question.  Mr.  Jones,  the  manager  in  London, 
writes  to  Mr.  Donald,  in  Glasgow,  ''This is  accepted,  less  a 
reduction  of  £350  in  the  third  item,  making  a  total  ot 
£1,550,"  which  is  the  amount  for  which  the  policy  was 
issued ;  ''please  send  exactly  wording  of  the  policy."  Now 
comes  the  passage,  which  I  think  conclusively  shows  that 
they  treated  him  as  their  agent.  "I  semd  deposit  receipt 
book ;  please  do  not  put  the  company  on  risk  till  advised 
of  its  acceptance  from  here."  How  could  Donald  put  the 
company  on  risk,  if  he  was  not  their  agent  ?  Was  he  the 
agent  of  the  company  to  inspect  and  describe  the  property 
of  the  insured  ?  Mr.  Donald^s  affidavit  of  the  25th  of  April, 
1872,  contains  a  statement  upon  which  there  has  been  much 
cross-examination,  and  whicn,  in  my  opinion,  has  not  been 
in  the  slightest  degree  shaken.  Mr.  Donald,  I  am  bound  to 
say,  appears  to  me  to  be  a  man  of  trutli,  and  straightfor- 
ward feeling.  I  cannot  say  I  have  the  same  impression  of 
all  the  other  parties  concerned.  Mr.  Donald,  in  that  affi- 
davit, says:  "I  solicited  the  petitioners  for  business,  and 
499]  ultimately  got  an  offer  from  them  to  *insure  their  build- 
ing sand  stock,  and  I  submitted  the  offer  to  the  defendants 
on  the  30th  day  of  May,  1871.  I  had  a  good  deal  of  trouble 
with  the  risk,  on  account  of  its  being  a  somewhat  hazardous 
one,  and  the  company  being  particular  about  the  details,  I 
examined  the  premises  several  times,  and  made  a  sketch  of 
them  for  the  use  of  the  office,  at  the  reque.^t  of  the  manager. 
The  company  had  no  si^jrveyor  in  Glasgow  at  that  time.  I 
acted  in  the  capacity  oi  a  suiTeyor  in  examining  the  build- 
ings, making  the  sketch  referred  to,  and  giving  the  necessary 
information  to  the  office.  I  had  every  access  to  all  part«  of 
the  premises,  and  was  furnished  by  the  petitioners  with  all 
the  information  that  I  wished.  I  consider  that  the  building, 
stock,  and  machinery  which  I  saw  was  worth  from  £10,000 
to  £20,000,  and  I  considered  the  petitioner's  risk  the  best 
of  its  kind  I  had  seen.  I  have  seen  every  oil  refinery  in 
Glasgow.  After  the  said  30th  day  of  May,  I  received  a  let- 
ter from  Mr.  Jones,  the  manager  of  the  said  company,  to 
the  purport  that  he  was  coming  to  Glasgow.  Mr.  Jones  did 
come  to  Glasgow,  and  he  called  upon  me  and  had  a  conver- 
sation with  me  regarding  the  risk,  and  gave  me  to  under- 
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Stand  that  he  had  come  to  Glasgow  to  examine  this  and 
other  risks,  and  he  then  authorizea  me  to  give  to  the  peti- 
tioners a  deposit-receipt  for  the  interim  insurance,  which  I 
did,  upon  receiving  a  deposit."  It  is  sworn  by  Mr.  Donald, 
that  Jones  having  gone  to  Glasgow,  told  him  he  had  been 
and  looked  at  the  place  and  examined  the  place  insured. 
Jones  says,  he  never  did  so  to  see  that  place.  Why  he  went 
to  Glasgow,  excej)t  to  do  his  duty  in  that  way,  I  cannot  see. 
However,  there  is-  the  contradiction.  Which  is  correct  I 
cannot  tell ;  but  that  he  told  Donald  he  had  been  there  I 
have  no  doubt  whatever,  for  I  am  satisfied  Donald  is  a  man 
of  truth. 

Mr.  Townsend,  who  was  one  of  the  partners  in  the  firm 
of  Forbes  &  Co.,  states  that  there  was  no  misdescription 
whatever  of  the  premises,  and  no  omission  to  state  any  facts 
material  to  be  known  to  the  company.  That  the  description 
was  not  supplied  by  the  insured  but  by  the  agent  Donald, 
after  he  had  repeatedly  and  carefully  inspected  the  premises, 
for  which  inspection  all  facilities  were  given  by  the  firm. 

I  may  further  remark,  that  if  this  company  had  attached 
any  *importance  to  the  representations  made  by  the  [500 
insured,  it  was  their  duty  to  have  a  written  statement, 
whereas  from  the  beginning  to  the  end  not  one  scrap  of 
writing  is  produced  of  any  statement  whatever  made  by  the 
insured.  It  is,  therefore,  in  my  opinion,  a  case  in  which  the 
principles  of  common  sense  will  apply,  where  property  of 
this  description,  upon  which  forty  times  the  common  hazard 
premium  was  paid,  was  insured.  They  appear  to  have  said, 
You  must  send  your  agent  or  surveyor  to  look  at  the  place, 
and  tell  us  upon  what  terms  you  will  take  the  policy. 
That,  in  my  opinion,  was  done,  and  that  is  the  basis  of  tlie 
insurance. 

Upon  a  careful  consideration  of  this,  evidence,  and  of  the 
other  evidence  in  the  case,  I  am  of  opinion  that  the  descrip- 
tion of  the  property  was  given  to  the  company  by  Donald, 
as  their  agent,  and  did  not  proceed  from  ttie  insured  at  all, 
and  they  are  not  responsible  for  the  mistake  which  was 
made  as  to  the  roof,  or  for  any  other  misdescription  of  the 
property. 

I  am,  therefore,  of  opinion  upon  the  whole,  that  the  in- 
sured have  established  their  nght  to  stand  as  creditors 
against  the  company  for  the  damage  sustained  bv  the  fire, 
not  exceeding  tne  sum  of  £1,360,  which  they  claimed  in 
the  outset,  and  I  am  also  of  opinion  that  the  £1,000  paid 
into  court  in  the  action  must  be  applied  in  or  towards 
satisfaction  of  the  amount  for  which  tney  may  prove  them- 
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selves  to  be  creditors.  I  suppose  the  amount  of  the  loss 
must  be  ascertained  in  chambers  if  it  is  disputed.  The 
claimants  must  have  their  costs  at  law  and  in  this  court. 


Solicitors  for  the  claimants : 
Solicitors  for  the  liquidator : 


Messrs.  J^licx  &  Co. 
Messrs.  Wilkins  &  Blyth. 


Where,  at  the  time  of  applying  for 
insurance,  a  paper  called  in  the  policy 
a  survey,  is  filled  out  by  the  applicant 
and  delivered  to  the  agent  of  the  in- 
surer, and  the  policy  expressly  refers 
to  such  survey  and  makes  it  a  part  of 
the  policy,  any  representation  contained 
therein  is  to  be  deemed  a  warranty : 
Bipley  v.  JEtna,  etc.,  80  N.  Y.,  136,  re- 
versing 29  Barb.,  552 ;  Chase  v.  Hamil- 
ton, efc.,  20 N.  Y.,  52 ;  Briu  v.  Ina,  Co., 

55  N.  Y.,  240;  Bank  v.  Ins.  Co.,  50 
N.  Y.,  45  ;  Snow  v.  Ins.  Co.,  48  N.  Y., 
624;  LeBoyy.lns.  (7<?.,  45  N.  Y.,80; 
Footw.  .^na,  etc.,  61  N.Y.,  571 :  West, 
etc.,  V.  Sheets,  26  Gratt.  (Va.),  854 

But  see  Imperial,  etc. ,  v.  Murray,  73 
Penn.  St.  R.,  13;  McCuUoeh  v.  J^or- 
wwd,  58  N.  Y.,  563  ;  0v>e7is  v.  Ins.  Co., 

56  N.  Y.,  565 ;  Clinton  v.  I)is.  Co.,  45 
N.  Y.,  454;  Ctishman  v.  Ins,  Co.,  1 
Week.  Dig.,  441 ;  Cheever  v.  Union, 
etc.,  1  N.  Y.  Weekly  Dig.,  374,  Super. 
Court  of  Cincinnati. 

And  if  the  statements  considered  in 
such  survey  are  to  be  considered  prom- 
issory, rather  than  an  affirmative  war- 
ranty, yet  the  rights  and  duties  of  the 
parties  are  not  altered.  If  the  promise 
has  not  been  kept — ^the  condition  prece- 
dent performed — the  insurer  is  not 
bound  by  the  policy :  Bipley  v.  .^na 
Ins.  Co.,  30  N.  Y.,  136,  reversing  29 
Barb.,  552 ;  Bilbrotwhy.  Metropolis  Ins. 
Co.,  5  Duer,  587 ;  Bank  v.  Ins.  Co.,  50 
N.  Y.,  45;  West,  etc.,  v.  Sheets,  26 
Gratt.,  854. 

But  see  Alston  v.  MecJianics,  etc.,  4 
Hill,  329 ;  8mUh  v.  Mecfianics,  etc.,  32 
N.  Y.,  399. 

As  to  life  insurance,  some  of  the 
courts  have  held  policies  void  for  war- 
ranties which  would  not  have  avoided 
fire  policies:  Vatton  y.  National,  etc., 
20  N.  Y.,  32  ;  Fitch  v.  Ins.  Co.,  59  N.  Y., 
657  ;  Smith  v.  JStnalns.  Co.,  49  N.  Y., 
211 ;  Cushman  v.  IT.  S.  Ins.  Co.,  1  N.  Y. 
Weekly  Dig.,  441,  reversing  4  Hun, 
783  ;  Day  v.  Mutual,  etc. ,  1  MacArthur, 
41,  6  Am.  Law  Times  Rep.,  286. 

But  see  Insurance  Co.  v.  Francisco, 
17  Wallace,  672 ;  II(>rn  v.  Amicable, 


etc.,  64  Barb.,  81 ;  Swift  v.  Mass.  Life 
Ins.  Co.,  1  N.  Y.  Weekly  Dig.,  895. 

If  an  agent  of  the  assurer  niakes  out 
a  survey  and  tells  the  applicant  he  has 
authority  from  the  company  to  do  so, 
and  the  applicant  signs  the  survey 
without  looking  at  its  correctness,  the 
company  is  liable  if  the  representations 
of  the  agent  as  to  his  authoritj  were ' 
correct :  Plumb  y.Catteraugus  Ins.  Co., 
18  N.  Y.,  392 ;  Bawley  v.  Empire  Ins. 
Co.,  36  N.  Y.,  550;  S.  C,  more  fully, 
4  Abb.  Court  Appeals  Dec. ,  181 ;  Ames 
V.  N.  7.,  etc.,  14  N.  Y.,  253 ;  O^jcen  v. 
Farmws,  etc.,  57  Barb.,  518  ;  Baker  v. 
Home  Ins.  Co.,  2  N.  Y.  Weekly  Dig., 
366;  Ins.  Co.  v.  WiZkinson,  13  Wall., 
222  ;  Ins.  Co.  v.  Mahone,  21  Wall.,  152. 

See  Pindar  v.  Besolute,  ttc.,  47 
N.  Y.,  114 ;  Shoemaker  v.  Olens  FaU$, 
etc.,  60  Barb.,  84, 102  ;  Hopkins  v.  Pro- 
vincial Ins.  Co.,  18  Upper  Can.  C.  P., 
74  ;  Foot  V  JStna,  etc.,  61  N.  Y.,  571. 

Knowledge  of  the  agent  of  the  as- 
sured of  facts  affecting  the  risk  is  im- 
material in  the  absence  of  fraud  or  of 
his  having  prevented  their  statement 
by  the  applicant :  Chase  v.  Hamilton, 
etc.,  20  N.  Y.,  52 ;  Foot  v.  j&na  Ins. 
(7(?.,61N.  Y.,571. 

But  see  BidweU  v.  Ins.  C5p.,  24  X.  Y., 
302;  Magee  v.  Exchange  Ins.  Co.,  3 
Abb.  Court  Appeals  Dec. ,  265  ;  Bowley 
V.  Empire,  etc.,  4  Abb.  Court  Appeals 
Dec.,  131 ;  Hopkins  v.  Provincial  Ins. 
Co.,  18  Upper  Canada  C.  P.,  74. 

Parol  evidence  to  show  that  the 
agent  of  the  insurers  was  informed  that 
a  watchman  was  not  kept  in  the  build- 
ing insured,  from  twelve  o'clock  Satur- 
day night  till  twelve  o'clock  Sunday 
night  is  inadmissible  :  Bipley  v.  .^:&na 
Ins.  Co.,  30  N.  Y.,  186.  161-2,  revers- 
ing 29  Barb. ,  552  ;  Alston  v.  Mechatues, 
etc.,  4  HiU,  329. 

Bat  see  Bey noldsv.  Ins.  Co.,  47  N.  Y., 
597  ;  BidweUv.  NoHh  Western  Ins.  Co., 
24  N.  Y.,  302  ;  Bowley  v.  Empire  Ins. 
Co.,  4  Abb.  Court  Appeals  Dec.,  131, 
36  N.  Y.,  550 ;  Hopkins  v.  Provincial 
Ins.  Co.,  18  Upper  Canada  C.  P.,  74. 

Wliere  one  of  the  questions  asked 
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was  the  "  relative  situation  of  the  prop- 
erty to  be  insured  as  to  other  buildings  ; 
distance  to  each  within  10  rods "  :  the 
printed  form  concluded  with  the  state- 
ment, "All  of  the  exposures  within  10 
rods  are  mentioned "  :  Held  that  the 
application  constituted  a  warranty  that 
no  other  building  than  those  named 
existed  within  ten  rods :  Chaffee  v.  Cai- 
ieraugus,  etc.,  18  N.  T.,  876. 

Held  that  the  insured  was  bound  to 
state  all  the  buildings  within  ten  rods, 
and  could  not  claim  that  buildings 
within  ten  rods  were  not  exposures: 
Chaffee  v.  Catteraugus,  etc.,  18  N.  Y., 
376. 

But  see  Huntley  v.  Perry,  38  Barb., 
569. 

A  failure  to  state  the  direction  of  the 
two  nearest  buildings,  or  to  disclose 
other  buildings  a  few  feet  off,  not  known 
to  the  applicant  or  hi&  agent  who  made 
the  application,  will  not  avoid  the  pol- 
icy :  Mall  V.  People's,  etc.,  6  Gray,  185. 

To  an  inquiry  in  the  application 
whether  the  assured  was  * '  owner,  mort- 
gagee or  lessee,"  he  replied  **  owner." 
The  buildings  belonged  to  the  appli- 
cant but  stood  on  leasehold  land.  The 
insured  defended  on  the  ground  of 
this  alleged  misstatement.  ''  At  the 
trial  plaintiff  tendered  the  evidence  of 
the  owner  of  an  adjoining  building  to 
show  that  he  (witness)  had  told  defen- 
dants' agent  how  the  buildings  were 
situated,  and  that  the  agent  knew  the 
position  of  all  to  be  the  same  ;  but  this 
evidence  was  rejected  as  contradicting 
plaintiff's  own  written  statement,  and 
the  jury  were  directed  to  find  for  defen- 
dants on  the  above  plea,  the  learned 
judge  refusing  to  leave  to  them  the 
question  of  misrepresentation  on  plain- 
tiff 's  part :  Held  that  this  direction  was 
wrong :  that  the  word  "owner"  having 
DO  definite  meaning  in  law,  but  being 
applicable  to  various  interests  which 
parties  have  in  buildings,  if  plaintiff 
used  it  in  good  faith  he  ought  not  to 
suffer,  and  the  question  whether  he 
fairly  represented  the  facts  regarding 
the  risk  should  have  been  left  to  the 
jury. 

Held,  also,  that  in  order  fairly  to 
judge  of  the  answers  of  plaintiff,  evi- 
dence might  be  given  of  the  surround- 
ing facts  as  to  the  ownership  of  the 
building  and  of  the  land :  and  that  to 
establish  the  bona  fides  of  plaintiff's 


answer  he  might  show  that  defen- 
dant's agent  who  drew  up  his  state- 
ment had  been  informed  by  plaintiff, 
or  some  one  else  to  plaintiff 's  knowl- 
edge of  the  state  of  the  title  to  the 
premises.  A  new  trial  was,  therefore, 
granted :  Hopkirhs  v.  Promndal  2ns, 
Co.,  18  Upper  Canada  C.  PI,  74. 

Where  the  application  states  that  the 
building  was  used  as  a  hotel  the  fact 
that,  without  the  knowledge  or  assent 
of  the  assured  it  was  used  by  the  ten- 
ant as  a  house  of  ill-fame,  will  not  avoid 
the  policy:  Hall  v.  People^ s,  etc.,  6 
Grav,  185. 

The  issuing  of  a  policy  upon  an  ap- 
plication, one  interrogatory  in  which  is 
unanswered,  is  a  waiver  of  that  defect : 
Hall  V.  Peoples,  etc.,  6  Gray,  185. 

The  moment  the  parties  agree,  the 
one  to  insure  and  the  other  to  pay  the 
premium,  it  becomes  a  binding  contract 
between  them,  though  never  reduced  to 
writing.  The  insured  becomes  bound 
for  the  premium  when  he  has  agreed 
to  pay  it,  and  the  insurer  is  bound  to 
give  a  policy,  and  must  indemnify  in 
case  of  loss :  TVain  v.  Holland  Pur- 
chase Ins.  Co.,  1  N.  Y.  Weekly  Dig., 
249  ;  BuTiten  v.  Orient,  etc.,  8  Bosw., 
448,  affirmed  1  Abbott  Court  App. 
Dec.,  257. 

But  if  the  transaction  was  but  the 
preliminaries  to  making  a  contract  of 
insurance  and  no  premium  was  paid  or 
credit  given  therefor  there  is  no  in- 
surance :  Dinning  v.  Ph€&nix  Ins.  Co. , 
68  Illinois,  414 ;  Brook.  Bap.  Church 
V.  Brooklyn,  28  N.  Y.,  153  ;  Mackey  v. 
Mutual,  118  Mass.,  178. 

But  see  Bap.  Ch.  v.  Brooklyn,  etc., 
19  N.  Y.,  305  ;  Post  v.  JStna  Ins.  Co., 
43  Barb.,  351. 

So  where  the  application  is  not  an 
ordinary  one,  and  no  rate  of  premium 
has  been  agreed  upon,  and  no  policy 
issued,  the  contract  of  insurance  is  not 
oompletealthough  the  secretary  of  the 
company  stated  to  the  applicant  that 
he  might  "hold  himself  insured:" 
Christie  v.  North  British,  etc.,  3  Cases 
in  Court  of  Sessions  (Scotland),  360, 
S.  C,  1  Bennett's  Fire  Ins.  Cas.,  145 ; 
Bap.  Church  v.  Brooklyn,  etc.,  28  N. 
Y.,  153. 

But  see  Bap.  Church  v.  Brooklyn, 
etc.,  19  N.  Y.,  305 ;  Post  v.  .^mna  Ins. 
Co.,  43  Barb.,  351,  361 ;  JShelton  v.  At- 
lantic, 26  N.  Y.,  460. 
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The  insured  is  liable  for  the  premium 
the  moment  he  agrees  for  an  insurance, 
whether  a  policy  be  issued  or  not: 
Sun,  etc.,  V.  Davis,  8  Robertson,  254, 
19  Abb.  Prac..214. 

In  Baldwin  v.  Chouteau  Ins.  Co. ,  (56 
Mo.,  152),  the  court  said  :  •*  In  Keim  v. 
Hmnelns.  Co.,  (42  Mo.,  88),  the  court 
said  :  *  We  decided  that  where  an  ap- 
plication for  insurance  was  filed,  and 
on  the  same  day  the  company  proceeded 
to  make  out  and  sign  the  policy,  it  rati- 
fied the  application,  and  its  consent 
was  complete :' "  See  the  numerous 
cases  cited,  66  Mo.,  153-157  ;  see  also 
Home,  etc.,  v.  Curtis,  82  Mich.,  402, 
May  on  Ins.,  §  44. 

In  the  case  of  Train  v.  HoUand  Pur- 
chase Ins.  Co.,  (1  N.  Y.  Weekly  Dig., 
249),  without  any  express  agreement 
as  to  the  rate  of  insurance  or  as  to  the 
company  in  which  the  insurance  should 
be  procured,  the  agent  had  written  de- 
fendants for  a  policy  in  behalf  of  the 
plaintiff,  plaintiff  had  not  expressly 
accepted  the  policy.  No  premium  was 
paid  by  plaintiff,  though  the  policy  con- 
tained a  clause  that,  "  If  the  premium 
of  insurance  shall  not  have  been  paid, 
such  insurance  shall  be  void."  The 
policy  was  delivered  to  plaintiff  by  the 
agent  after  the  fire  without  the  pay- 
ment of  any  premium.  (1  Hun,  527). 
The  Supreme  Court  held  the  company 
was  not  liable,  and  nonsuited  the  plain- 
tiff. The  Court  of  Appeals  reversed 
the  nonsuit,  saying:  "Then,  the  ap- 
plication sent  by  Goggin  was  the  appli- 
cation of  the  plaintiff  to  the  defendant, 
and  as  soon  as  it  was  accepted  by  the 
defendant,  the  contract  between  them 
was  complete.  The  plaintiff  was  then 
bound  to  pay  the  premium,  and  the  de- 
fendant was  bound  to  indemnify  the 
plaintiff."  See  also  Home,  etc.,  v.  Cur- 
tis, 82  Mich.,  402. 

That  a  parol  agreement  to  insure 
binds  the  company  to  do  so,'  and  to 
issue  a  policy  for  the  amount,  although 
no  policy  has  in  fact  been  written  out 
or  delivered,  is  now  well  settled  :  Ari- 
gel  V.  naHf(yrd  Ins.  Co.,  59  N.  Y.,  171 ; 
Trustees  v.  Trustees,  19  N.  Y.,  305,  18 
Barb.,  69;  Ellis  v.  Albany  City  Fire 
Lis.  Co.,  50  N.  Y.,  402,  aflirming  4 
hans.,  483,  437-8  ;  Audubon  v.  Excel- 
sior Ins.  Co.,  27  N.  Y.,  216 ;  Hotchkiss 
V.  Germania  Ins.  Co.,  5  Hun,  90,  96-9 ; 
Carpenter  v.  Mutual,  e^c,  4Sandf.  Ch., 


408 ;  Post  V.  umna  Ins.  Co.,  43  Barb.. 
852,860-4,868;  WhUtaker  v.  Farmer^, 
etc.,  29  Barb.,  812  ;  Rhodes  v.  RaUuiay. 
etc.,  5  Lans.,  71  ;  Perkins  v.  WaA. 
Ins.  Co.,  4  Cow.,  645  ;  KeUy  v.  Com- 
monweaUh  Ins.  Co.,  10  Bosw.,  82 ; 
Leeds  v.  Mechanics,  etc.,  8  N.  Y.,  351 ; 
BidweU  v.  Astor,  etc.,  16  N.  Y.,  263  : 
Oerrish  v.  German,  etc.,  55  ^.E.,  355. 

Otherwise  in  Georgia,  by  statute  : 
Simonton  v.  Liverpool,  etc.,5\  Geo.,  76. 

The  case  of  Bradley  v.  The  Potomac 
Fire  Ins.  Co.  ,(8  Am.  Rep.,  121.  32  Mary- 
land, 108),  is  not  necessarily  in  conflict 
with  this  proposition.  It  may  be  sus- 
tained as  an  "inchoate "  agreement  for 
insurance. 

Bradley  had  fifteen  days  in  which  to 
determine  whether  he  would  accept 
the  contract  or  not ;  had  he  elected  not 
to  accept  it  he  could  have  done  so,  and 
would  not  have  b^n  liable  for  the  pre- 
mium. It  was  a  conditional  contract 
which  the  party  had  a  rieht  to  accept 
or  not  as  he  saw  fit.  In  that  case  Uiere 
was  no  completed  contract  of  insnrance. 
But  if  in  conflict  with  the  main  propo> 
sltions  it  is  clearly  contrary  to  the  car- 
rent  of  authority. 

Where,  however,  an  application  for 
insurance  was  made  in  March  but  was 
not  to  take  effect  until  the  making  of  a 
policy,  and  the  latter  was  not  made  un- 
til the  succeeding  January,  held  that 
the  applicatiqn  spoke  as  of  the  latter 
date,  and  any  intervening  increase  of 
risk  would  not  avoid  the  policy  :  Fvur- 
dinierv.  Hartford,  etc.,  15  Upper  Can. 
Com.  PI.,  403. 

A  policy  delivered  to  and  accepted  by 
the  insured  may  be  reformed  at  any 
time  thereafter.  The  length  of  lime 
he  keeps  it,  after  delivery,  without  ob- 
jection, is  a  circumstance  of  more  or 
less  cogency,  to  show  there  was  no  mis- 
take ;  but  is  not  as  matter  of  law  a  de- 
fence to  a  reformation :  Van  Tuyi  v. 
WestcJvester,  etc.,  55  N,  Y.,657:  Bid- 
weU V.  Astor,  etc.,l^  N.  Y.,  263.  Bat 
see  Pindar  v.  Resolute,  etc.,  A7  N.  Y. 
K..  114. 

So  if  the  insurer  has  waived  payment 
of  the  premium  at  the  prescribed  time 
it  may  be  paid  after  loss :  Hotoell  v. 
Knickerbocker,  etc.,  44  N.  Y.,  277 ;  Wor- 
den  V.  Guardian  Mutual,  etc.,  39  N.  Y. 
Sup.  Court  Rep.,  317 ;  Whittaker  v. 
Farmers^  Ins.  <h.,  29  Barb.,  812  ;  Chase 
V.  Hamilton,  etc.,  22  Barb.,  527  ;  SAata 
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V.  Republic  Ins.  Co.,  2  N.  Y.  Weekly 
Dig.,  212. 

Or  may  be  deducted  or  recouped  from 
the  insurance  :  Martin  v.  Intetnaiional, 
etc.,  53  N.  Y.  339,  reversing  62  Barb..  181. 

An  offer  to  pay  the  same  within  a 
reasonable  time  is  sufficient :  Leslie  v. 
Knickerbocker t  etc.,  1  N.  Y.  Weekly 
Dig.,  232,  2  Hun.,  616,  5  N.  Y.  Sup. 
Ct.  Rep.  (T.  &  C),  193  ;  Fried  v.  Royal, 
«<c.,  47  Barb.,  128. 

But  if  credit  is  given  only  for  a  defi- 
nite time,  the  premium  must  be  paid 
within  that  time  or  the  policy  is  not 
binding  :  Roehnerv.  Knickerbocker,  etc., 
1  N.  Y.  Weekly  Dig.,  346,  Court  of  Ap- 
peals ;  WaU  V.  MoToe  Ins.  Co.,  36  N.  Y., 
157,  affirming  8  Bosw.,  597. 

Where  the  occurrence  of  war  between 
the  state  of  the  assured  and  of  the  in- 
surer prevents  the  transmission  of  the 
premiums,  it  excuses  payment  thereof, 
and  a  condition  in  the  policy  forfeiting 
the  policy  and  all  payments  made  there- 
on in  case  of  non-payment  of  the  annual 
premiums  as  they  fall  due  is  suspended 
during  the  existence  of  the  war.  A  ten- 
der within  a  reasonable  time  after  its  ter- 
mination, of  the  premiums  unpaid  with 
the  premiums  upon  each  from  the  time  it 
fell  due,  revives  the  policy  :  Co?ien  v. 
Ins.  Co.,  50  N.  Y.,  610 ;  Sands  v.  Ins. 
Co.,  50  N.  Y.,  626  ;  Afartin  v.  Interna- 
tional, 53  N.  Y.,  839. 

Sickness  of  the  assured  is  not  a  suffi- 
cient excuse  for  non-payment  of  premi- 
ums at  the  time  fixed  :  Howell  v.  Ins. 
^  Co.,  44  N.  Y.,  276  ;  HoweU  v.  Knicker- 
^  boeker,  etc.,  44  N.  Y.,  277,  285;  Trus- 
tees, etc.,  v.  Brooklyn,  etc.,  19  N.  Y., 
805  ;  lYusteesy.  lYustees,  28  N.  Y.,  153 ; 
Woody.  Poug?ikeepsie,  etc.,  32  N.  Y., 
619;  Pratt  v.  H.  Y.,  etc.,  55  N.Y.,  505. 511 
affirming  64  Barb.,  589 ;  Hotchkiss  v.  Otr- 
mania,  etc.,  5  Hun,  90,  98,  99 ;  Sfiear 
V.  PhcBTtix,  4  Hun,  800  ;  Bean  v.  yEtna, 
etc.,  2  Hun,  358 ;  4  N.  Y.  Sup.  Ct.  li. 
(T.  &  C),  504  ;  Post  v.  .^Una  Im.  Co., 
43  Barb. ,  351,  360-364 ;  CarroU  v.  Char- 
ter Oak,  etc.,  40  Barb.,  292,  affirmed  1 
Abb.  Ct.  App.  Dec,  316;  CarroU  v. 
ChaHer  Oak,  etc.,  38  Barb.,  402  ;  Wi- 
nan-s  v.  AUemania,  etc.,  38  Wise.,  342. 
Payment  of  the  premium  at  the  time 
of  making  the  contract  for  an  insurance 
is  not  necessary  to  make  the  contract 
binding  upon  the  company  :  if  a  credit 
be  given  by  the  agent  it  is  equally  ob- 
ligatory:  Angel  v.  Hartford,  etc.,  59 
1^  Y.,  171. 


Although  by  the  printed  terms  of  the 
policy,  it  IS  stated  that  no  policy  will  be 
considered  binding  until  the  premium 
is  paid,  yet  the  agent  may  waive  such 
condition  and  give  a  credit :  Dean  v. 
jEtna,  1  N.  Y.  Weekly  Dig.,  281,  Court 
of  Appeals ;  Bohen  v.  The  WiUiams- 
burgh,  etc.,  35  N.  Y.,  131  ;  Shelden  v. 
Atlantic,  etc.,  26  N.  Y.,  400. 

So  a  parol  waiver  of  a  condition  in  a 
policy  is  good,  notwithstanding  a  pro- 
vision in  the  policy  that  nothing  but  a 
written  agreement,  signed  by/ui  officer 
of  the  company,  shall  have  that  effect : 
CarroU  v.  C/iarter  Oak,  etc.,  1  Abb. 
Court  Appeals,  Dec.,  316,  affirming  40 
Barb.,  292  ;  Van  AUen  v.  Fanners,  etc., 
4  Hun,  413  ;  Parker  v.  Arctic  Ins.  Co. , 
1  N.  Y.  Sup.  Court  Rep.  (T.  &  C),  397, 
affirmed  59  N.  Y.  R.,  1 ;  G<ntY.  Nation- 
al Prot.  Ins.  Co.,  25  Barb.,  189  ;  PU- 
neyy.  Glens  Falls,  etc.,  61  id.,  335. 

Waiver  of  present  payment  by  a  clerk 
who  is  sent  to  the  assur^  with  the 
policy,  may  be  held  good  ;  Eclectic,  etc., 
V.  Fahrenkrug,  68  Illinois,  463 ;  Kol- 
yers  v.  T/ic  Guardian,  etc.,  10  Abb. 
Prac.  (N.  S.),  176 ;  Leslie  v.  Knicker- 
boeker,  etc.,  1  N.  Y.  Weekly  Dig.,  232, 
Court  Appeals,  2  Huu,  616,  5  N.  Y. 
Supreme  Court  Rep, ,  193 ;  Bodine  v. 
Exchange  Ins.  Co.,  51  N.  Y.,  117  ;  Dean 
V.  ^tna  Ins.  Co.,  1  Weekly  Dig.,  281. 
In  Leslie  v.  Knickerbocker  Ins.  Co., 
(decided  Oct.  5,  1875),  there  was  no 
agreement  for  credit  or  an  extension  of 
'time  to  pay  the  principal.  The  agent 
of  the  company  had  simply  said  he 
would  notify  the  assured  of  the  time 
for  payment  ;  that  it  was  the  custom 
of  the  company  to  notify  the  assured 
bv  mail.  This  it  neglected  to  do  (5 
N.  Y.  Sup.  Court  Rep.,  T.  &  C,  193,  3 
Hun.  010).  The  Court  of  Appeals  held 
(IN.  Y.  Weekly  Dig.,  232),  that  proof 
that  it  was  customary  for  the  company 
to  send  the  assured  notices  was  compe- 
tent, and  on  proof  of  that  fact,  the  jury 
were  authorized  to  find  that  the  as- 
sured relied  upon  it,  and  if  he  did, 
such  custom  and  statement  were  a  suf- 
ficient excuse  for  non-payment  at  the 
time  prescribed  by  the  policy. 

An  agreement  by  an  agent  or  officer 
of  an  insurance  company,  that  a  policy 
of  insurance  shall  take  effect  without 
payment  of  the  premium,  notwithstand- 
ing it  contained  a  clause  that  it  shall 
be  of  no  binding  force  upon  the  insurer, 
until  payment  of  the  premium,  may  be 
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established  by  or  inferred  from  the  cir- 
comstancea  surrounding  the  trana 
action. 

A  contract  to  give  credit  for  the  pre- 
mium or  a  waiver  of  payment  '  *  may  be 
shown  by  direct  proof  that  credit  was 
given,  or  may  be  inferred  from  drcum- 
iftanceny*  Bodine  v.  Exchange,  etc.,  51 
N.  Y.,  117;  Boeheny,  WiUianu^urgh, 
etc.,  35  id.,  131  ;  Bovoman  v.  AgricuL- 
turcd  Ins.  Co.,  59  N.  Y.,  621.  affirming 
2  N.  Y.  Sup.  Court  Rep.  (T.  &  C), 
261;  G&U,y.  National  Prot.  Ina.  Co., 
25Barb.,189,  Allen,  J. 

But  see  Biplyv.  uMna,  30  N.  Y.  R., 
136;  O'Beill}/  v.  Guardians,  etc.,  60 
N.  Y.,  169. 

An  agreement  by  parties  may  be  in- 
ferred from  circumstances :  Umith  v. 
Otigerty,  4  Barb.,  615  ;  Meehan  v.  WH- 
Hams,  2  Daly,  367 ;  Mayor,  etc.,  v.  But- 
ler, 1  Barb.,  325. 

And  may  be  raised  by  implication 
from  their  conduct  and  the  transactions 
between  Uiem,  even  aa  to  an  undertak- 
ing which  is  irregular  and  which  the 
party  could  not  l^  obliged  to  accept: 
Decker  v.  Judson,  16  N.  If.,  443. 

So  a  waiver  of  payment  of  the  pre 
mium  before  a  policy,  or  a  renewal  of 
one,  shall  take  effect,  or  an  extension 
of  time  to  pay  the  premium,  may  be 
established  by  proof  of  a  custom  by  the 
company  or  a  particular  agent  to  give 
credit  for  the-  premium  :  May  on  In- 
surance,  434 ;  Kolgers  v.  Guardian,  etc., 
10  Abb  Prac,  (N.  8.),  176  ;  Bucld)ee  v. . 
U.  8.  Insurance  Co.,  18  Barb.,  541  ; 
Helm  V.  Philadelphia,  etc.,  61  Penn.  St. 
R.,  107  ;  Staunton  v.  Western  Assur- 
ance Co.,  21  Grant's  (Upper  Canada) 
Ch.  R.,  578 ;  Bodine  v.  Excfuw^e,  etc., 
51 N.  Y.,  117  ;  Eclectic,  etc.,  v.  Fahren- 
krug.  68  Ills.,  463. 

The  previous  course  of  business  be- 
tween the  assured  and  insurer  will  be 
regarded  as  a  part  of  the  implied  agree- 
ment between  them  ;  Iscuics  v.  Bayal, 
etc.,  h.  R.,  5  Excheq.,  296;  HaU  v, 
/»<?<'i,  68  Illinois,  231. 

So  the  fact  that  on  a  single  occasion 
the  company  had  given  credit  for  the 
premium,  or  it  had  been  accepted  after 
the  policy  took  effect,  is  sufficient  to 
warrant  a  submission  to  the  iury  of  the 
question  whether  the  condition  had 
been  waived  and  sufficient  to  sustain  a 
verdict  so  finding :  Bowman  v.  Agri- 
culturallnt.  CV,  59  N.  Y.,521,  affirm- 


ing 2  N.  Y.  Supreme  Court  Rep.  (T.  & 
C),  261. 

And  where  any  circumstances  tend- 
ing to  prove  that  the  policy  was  to  take 
effect,  notwithstanding  non-payment  of 
the  premium,  it  is  sufficient  to  send 
the  case  to  the  jury  on  that  question  : 
Stieldon  v.  Atlantic  Ins.  Co.,  26  N.  Y., 
460,  465,  466  ;  Helm  v.  PAtfa.  Ufe  Ins, 
Co.,  61  Penn.  St.  R.,  107. 

It  is  immaterial  whether  the  suit  was 
brought  for  a  specific  performance  of  an 
agreement  to  insure  or  for  damages 
upon  a  contract  to  insure.  The  rule 
of  damages  is  the  same  :  PHed  v. 
Boyal  Insurance  Co.,  50  N.  Y.,  243, 
alfirming  47  Barb.,  127;  Angel  ▼. 
Hartford,  etc.,  59  N.  Y.,  171 ;  Post  y. 
.Mfia  Ins.  Co.,  43  Barb.,  852. 

It  is  no  part  of  an  agreement  to  in- 
sure that  its  validity  shall  depend  upon 
an  actual  delivery  of  a  policy  of  insur- 
ance to  the  insured  :  Fried  v.  Royal, 
etc.,  47  Barb.,  217,  affirmed  60  N.  Y., 
243  ;  Angel  v.  Hartford,  etc.,  59  N.  Y., 
171;  Home, etc., y.  Cnrtis,'SSiMich.,402, 

A  policy  which  recites  that  it  is 
"signed,  sealed  and  delivered"  is 
complete  and  binding  as  against  the 
party  executing  it  though  in  fact  it  re- 
mains in  his  possession,  unless  there  is 
some  particular  act  required  to  be  done 
by  the  other  party  to  declare  his  adop- 
tion of  it.  It  is  not  necessary  that  the 
assured  should  formally  accept  or  take 
away  the  policy  in  order  to  make  the 
delivery  complete  :  Xenoa  v.  Witk?iam, 
L.  R.,2H.  L.,296. 

Nor  if  a  building  insured  be  burned 
before  the  assured  call  for  the  policy 
or  pay  the  premium  is  he  bound  to  in- 
form the  insurer  of  such  destruction. 

"The  judge  before  whom  the  action 
was  tried  has  fouud  that  there  was  no 
fraud  or  concealment  on  the  part  of  the 
plaintiff,  and  I  think  the  plaintiff  was 
under  no  legal  or  moral  obligation  to 
inform  the  defendant,  or  its  agent,  of 
the  fire,  before  or  at  the  time  the  pre- 
mium was  paid,  for  the  agent  had  re- 
ceived the  application  for  uie  insurance 
and  given  the  plaintiff  credit  for  the 
premium,  according  to  the  finding  of 
the  judge  upon  the  evidence  (2  Dutcher, 
274).  The  plaintiff  was  entitled  to 
have  his  application  folr  insurance 
acted  upon  by  the  defendant,  after  the 
fire,  in  precisely  the  same  manner  that 
it  would  have  been  if  no  fire  had  oc- 
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curred  :  IfhUtaker  v.  F^armers,  etc.,  29 
Barb.,  814  ;  RaQock  v,  C&mmereial,  etc., 
26  N.  J.  Law,  2  Dutcher,  268,  274 ; 
HoioeU  V.  Knickerbocker,  «te.,  44  N.  Y., 
277  ;  Worden  r.  Ghaardian,  etc,,  89  N. 
Y.  Superior  Court  Rep.,  317 ;  CTiase  v. 
•  Hamilton,  22  Barb.,  527. 

In  Baldmn  y.  CJumteau  Ine,  Go.  (56 
Missouri,  152),  the  court  said,  "that 
the  acceptance  of  the  proposal  to  insure 
for  the  premium  offered  was  the  com- 
pletion of  the  negotiation,and  that  when 
the  'companj  accepted  the  premium  and 
delivered  the  policj,  the  agreement  to 
insure  was  complete  and  executed,  and 
related  back  to  the  day  when  the  ap- 
plication was  filed  and  the  policy  maae 
out  and  signed,  and  that  the  building 
insured  having  been  burnt  in  the  mean- 
time, the  plaintiff  was  under  no  legal 


or  moral  obligation  to  inform  the  com- 
pany of  that  fact. 

See  9  Eng.  Rep.,  861  note;  HoTns, 
etc.,  V.  Owrtis,  82  Mich.,  402. 

Where  one  agreds  with  an  insurance 
company  for  an  insurance  without  any 
agreement  or  understanding  to  that 
effect,  the  insurer  has  no  right  to  insert 
a  clause  in  the  policy  that  the  insurance 
shall  not  take  effect  until  payment  of 
the  premium. 

Until  the  delivery  or  a  tender  of  a 
policy  containing  such  a  clause,  "  the 
condition  usually  inserted  in  such 
policies,  requiring  prepayment  of  the 
premium  to  make  them  binding,  unless 
adopted  by  the  parties  in  such  ond  con- 
tract, forms  no  part  of  the  contract  of 
insurance  between  them  " — the  parties  : 
KeUy  V.  CormnonwedUh  eto. ,  10  Bos  w.  ,82 . 
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ABATEMENT. 

1.  In  an  action  against  the  defendant  for 
negligently  allowing  an  area  to  remain 
open  in  a  highway,  whereby  the  plain- 
tiff (an  infant,  suing  by  next  fnend), 
was  injured,  the  case  was  tried  after 
term,  and  a  nonsuit  directed,  on  the 
ground  that  there  was  no  evidence  .of 
negligence;  the  judge  staying  execu- 
tion to  enable  the  plaintiff  to  move  to 
set  aside  the  nonsuit.  During  the  vaca- 
tion the  plaintiff  died.  In  the  following 
term,  the  plaintiff's  next  friend  ob- 
tained a  rule  ni»i  to  set  aside  the  non- 
suit, on  the  ground  that  there  was  evi- 
dence of  negligence,  and  the  defendant 
a  rule  niai  to  tax  his  costs,  or  why  the 
court  should  not  allow  judgment  to  be 
signed  for  him  nunc  pro  tune  ; 

Held,  that  the  action  having  abated 
by  the  plaintiff's  death,  a  motion  to 
set  aside  the  nonsuit  could  not  be  enter- 
tained .  As  however  the  jud^  by  stay- 
ing execution  had  intimated  Uiat  he 
regarded  the  question  as  to  the  defen- 
dant's liability  a  doubtful  one,  judgment 
nunc  pro  tune  ought  not  to  be  entered 
for  the  defendant  The  defendant'8 
rule  must  be  discharged,  without  costs, 
and  the  plaintiff's  rule  lUlowed  to  drop. 
Hemming  v.  Batckehr.       515,  519  note. 

See  Wrongful  Death,  810. 


ABATEMENT  OF  LEGACIES. 
See  Rial  Estate,  887. 

[a^ccession. 

See  Bamkeuptct,  714,  718  note. 


ACCESSORY. 
See  Criminal  Law,  686,  688  note, 

ACCOMPLICE. 
See  CamiNAL  Law,  686,  688  note, 

ADDITION 
See  Chattel  Mortgage,  624. 

ADEMPTION.] 
See  Gift,  760. 

ADMIRALTY. 

1.  Where  over  the  miun  deck  of  a  ship 
there  was  a  covering  or  awning  open 
at  the  sides,  and  unfat  for  the  carriage 
of  cargo,  passengers,  or  crew,  it  was 
hdd  by  the  House,  affirming  the  decis- 
ion appealed  from,  that  tonnage  was 
not  chargeable  in  respect  of  such  cover- 
ing or  awning  as  if  it  were  a  third 
deck : 

Per  The  Lord  Chancellor:  I  am 
of  opinion  that  the  ship  in  this  case 
has  not  a  third  deck,  available  for 
carffo,  or  for  the  berthing  or  accommo- 
dation of  passengers  or  crew. 

2.  Per  Lord  O'Hagan  :  The  measurement 
of  the. ship's  tonnage  should  be  in  ac- 
cordance with  her  carrying  capacity. 
Lord  Advocate  v.  Clyde,  etc,        •     104 
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8.  By  a  charterparty  mado  with  the  de- 
fendant, plaintiff's  ship  was  to  proceed 
to  W.,  and  there  load  a  cargo  "  in  the 
customary  manner/*  and  proceed  to  R. 
and  deliver,  "the  cargo  to  be  dis- 
charged in  ten  working  days  (weather 
permitting),  commencing,  <&c.  Demur- 
rage at  £2  per  100  tons  reg.  per  day.  .  . 
The  ship  to  have  an  absolute  lien  on 
cargo  for  freight  and  demurrage,  the 
charterer's  liability  to  any  clauses  in 
this  charter  ceasing  when  he  has  de- 
livered the  cargo  alongside  ship."  The 
customary  rate  of  losing  at  W.  was 
proved  to  be  twenty  tons  a  day : 

Held,  that  the  clause  for  lien  and  for 
exemption  of  the  charterer  applied  only 
to  demurrage  at  the  port  of  aischarge, 
not  to  damages  for  delay  at  the  port  of 
loading.    Lockhart  v.  ^alk,  578 

4.  A  bark  laden  with  a  carso  shipped  at 
Charleston  under  bills  of  lading  where 
by  the  carso  was  to  be  delivered  on 
payment  of  freight  at  Bremen,  whilst 
prosecuting  her  voyage  to  Bremen,  was 
run  into  m  the  English  Channel  and 
damaged  by  another  vessel,  which  was 
alone  to  blame  for  the  collision.  The 
masteV  and  crew  of  the  bark  abandoned 
her,  and  in  her  abandoned  state  she 
was  taken  possesion  of  by  salvors,  who 
brought  the  bark  and  her  cargo  into 
Dover.  The  cargo  was  damaged  bv 
sea-water,  and  was  alleged  to  be  deteri- 
orating. .  In  a  suit  instituted  by  some 
of  the  salvors  against  the  bark,  her 
cargo,  and  freight,  the  court,  on  an  ap- 
plication made  on  behalf  of  the  plain- 
tiffs, without  notice  to  the  owners  of 
the  bark,  ordered  the  cargo  to  be  sold. 
The  owners  of  the  bark  afterwards  hear- 
ing of  the  order,  and  wishing  to  have 
the  cargo  transhipped  and  carried  on 
to  its  ^tination,  applied  to  the  court 
to  rescind  the  order,  and   offered    to 

five  bul  for  the  cargo.  The  court 
einff  of  opinion  that  it  was  for  the 
benelit  of  all  parties  that  the  cai^ 
should  be  sold,  refused  to  prevent  we 
sale,  but  reserved  all  questions  of 
freight.  Afterwards  the  careo  was 
sold,  and  the  proceeds  brought  into 
court,  and  the  owners  of  the  bark  then 
applied  to  the  court  to  order  the  pay- 
ment out  of  the  proceeds  in  court  of  a 
sum  of  money  in  respect  of  freight: 

Hddt  that,  by  the  abandonment  of 
the  bark,  the  contract  to  pay  freight 
had  been  dissolved,  and  that  the  own- 
ers 9f  the  bark  were  not  entitled  to  any 


payment  in   respect  of  frdght     7%b 
Kamem,  646 

See  iMsu&AiroE,  Marine,  201., 


ADVERSE  POSSESSION. 
See  Light,  726. 

AGREEMENT. 

.  Plaintiff  .lent  defendants  £60  under  an 
agreement:  ''Defendants  agree  to  bor- 
row from  plaintiff  the  sum  of  £60  at  the 
rate  of  £6  per  annum,  and  plaintiff 
agrees  to  lend  defendants  the  above  sum 
for  the  term  of  nine  or  six  months  " : 
.  Hddy  that  the  option  of  making  it  a 
loan  for  six  or  nine  months  was  in  the 
defendants,  the  borrowers.  Beedr.  KU- 
bum,  295,  296  note, 

.    See  Damages,  296. 

Frauds,  Statcte  or. 
Indemkitt,  816,  822  note. 
Insurance. 
Mortgage,  748. 
Sale,  681. 
Title,  845,  867  note. 


AIR. 
See  LuBT,  726. 

AMBiaUITY. 
SeeWuAs,  1. 

APPRENTICE. 

1.  Declaration,  that  the  defendant  agreed 
with  the  plaintiff  to  take  his  son  aa  an 
apprentice  for  three  years,  to  learn  the 
business  of  a  tea-broker;  and  In  con- 
sideration of  £200,  to  teach  him  such 
business  and  pay  him  a  salary,  provided 
that  he  should  obey  all  commands  and 
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give  his  seryioes  entirely  to  the  busi- 
ness during  office  hours :  Breach,  that 
the  defen&nt  dismissed  the  son  from 
bis  service.  Plea:  that  the  son  mis- 
conducted himself  in  the  service,  by 
wilfally  disobeying  the  orders  of  the 
defendant,  and  by  habitually  neglecting 
his  duties  and  refusing  to  give  ills  ser- 
vices during  office  hours  without  just 
cause,  wherefore  the  defendant  dis- 
charged him  : 

Hdd,  on  demurrer,  that  the  proviso 
empowered  the  defendant  to  discharge 
the  apprentice,  and  that  the  plea  was 
good.     WeBtioick  v.  Tkeodor.  280 


APPURTENANCES. 
See  Grant,  760. 

APPURTENANT. 
See  Kaskmxnt,  250,  266  note, 

ARBITRATION  AND  AWARD. 

.  An  award  will  not  be  sent  back  to  the 
arbiti'ator  on  the  ground  that  he  has 
xnade  a  mistake  In  the  legal  principle 
upon  which  his  award  is  based,  except 
where  the  arbitrator  himself  admits  the 
mistake.    Dinn  v.  Blake.  449 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  686,  688  mte. 


ASSIGNMENT. 

1.  A  writing '  opening  a  credit  for  a  par- 
ticular sum  cannot,  of  itself,  constitute 
an  equitable  assignment  or  specific  ap- 
propriation of  that  sum  so  as  to  create 
a  trust.  It  is  a  mere  statement  that 
the  person  writing  it  will  act  as  pay- 
maeter  to  the  person  to  whom  it  is 


written,  up  to  a  certain  amount,  on  his 
performing  the  conditions  set  forUi  in  it. 

2.  L.  entered  into  a  contract  (dated  the 
80th  of  November,  1870)  with  the  French 
Minister  of  War,  represented  by  J.,  his 
delegate  at  London,  to  supply  20,000,- 
000  of  ball-cartridges  of  a  certain  qual- 
ity, the  whole  to  be  supplied  by  the 
10th  of  January,  1871.  Time  was  to 
be  considered  of  the  essence  of  the  con- 
tract L.  desired  some  arrangements 
to  be  made  as  to  payment  M.  (k  Co., 
who  acted  in  London  as  financial  agents 
for  the  French  Government,  wrote  to 
L.  a  letter  dated  the  let  of  December, 
1870,  in  these  terms:  "We  are  in- 
structed by  J.  to  advise  you  that  a 
special  credit  for  the  sum  of  £40,000 
has  been  opened  with  us  in  your  favor, 
and  that  it  will  be  paid  lo  you  ratably 
ad  the  goods  are  delivered,  upon  receipt 
of  certmcate  of  reception  issued  by  the 
French  Ambassador  or  by  J."  The 
goods  were  not  delivered  according  to 
the  contract : 

Hdd,  that  this  letter  did  not  consti- 
tute Messrs.  M.  &  Co.  trustees  for  L. 
as  to  the  sum  named,  nor  constitute  an 
equitable  assignment  as  of  a  fund  in 
their  hands,  and  that  consequently  this 
was  not  a  matter  for  the  exercise  of 
the  jurisdiction  of  the  Court  of  Chan- 
cery.   Morgan  v.  Lativiere,         62,  66 

See  Insuranok,  Marinx,  282. 
Notice,  886. 
Patent,  841. 


ATTORNEY 

1.  How  far  client  bound  by  acts  of. 

127,  146  note, 

2.  The  defendant  having  recovered  a  sum 
of  money  in  an  action  brought  by  him 
against  M.,  B.,  the  defendanrs  attorney 
in  that  action,  had  taken  out  a  sum- 
mons for  an  order  charging  his  costs  in 
such  action  upon  the  sum  recovered. 
The  plaintiff  afterwards,  having  recov- 
ered judgment  in  his  action  agamst  the 
defendant,  obtained  an  ex  parte  gar- 
nishee order  attaching  the  sum  recov- 
ered by  defendant  against  M.,  in  exe- 

'  cution. 

Under  these  circumstances  the  parties 
came  before  a  judge  at  Chambers,  B., 
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claiming  to  have  a  charging  order  on 
the  judgment  debt  as  property  recov- 
ered within  the  28th  section  of  28  (fe  24 
Vict.  c.  127,  and  the  plaintiff  claiming 
an  order  on  M.  to  pay  the  sum  attached 
to  him.  The  judge  made  an  order  in 
favor  of  B. : 

Hddy  that  he  was  right  in  so  doing ; 
that  the  sum  recovered  was  property 
within  the  section,  and  that  the  attor- 
ney was  entitled  to  priority,  Birchall 
V.  Pugin,  458,  462  note 

8.  B.  acted  as  attorney  for  G,  in  an  action 
which  resulted  in  G/s  recovering  a 
lar^e  sum.  A  bill  was  filed  by  persons 
claiming  through  G.  to  establish  their 
equitable  title  to  that  sum,  and  in  Feb- 
ruary, 1871,  the  defendant  in  the  action 
paid  the  sum  recovered  into  court  to 
the  credit  of  the  cause  in  which  B.  was 
a  defendant  in  respect  of  his  lien.  In 
March,  1871,  B.  delivered  his  bill  of 
costs  in  the  action  to  G.  In  December, 
1873,  ^the  suit  was  compromised  and 
the  fund  distributed,  except  a  sum  kept 
in  court  to  answer  B.'s  claims  : 

^<jW (reversing  the  decision  of  Malins, 
y.C).  that  B.  was  not  entitled  to  have 
his  bill  of  costs  paid  out  of  the  fund 
without  taxation,  however  the  case 
mi^ht  have  stood,  if  his  bill  had  been 
delivered  at  such  a  time  that  G.'s  right 
to  tax  it  would  have  been  lost  before  the 
fund  was  paid  into  court.  De  Bay  v. 
Griffin,  781 


4.  A  defendant,  shortly  after  filing  an  af- 
fidavit as  to  documents,  entered  into 
liquidation  of  his  affairs  by  arrange- 
ment. Some  time  afterwards  he  changed 
his  solicitors.  The  plaintiff  applied  for 
production  of  tlie  documents,  which  the 
defendant  resisted  on  the  ground  that 
they  were  in  the  possession  of  his  for- 
mer solicit'Ors,  who  claimed  a  lien  on 
them : 

/Ttf/tf  (affirming  the  decision  of  Bacon, 
V.C),  that  an  order  for  production 
must  be  made,  with  liberty  to  apply  in 
case  the  defendant  found  it  impossible 
to  produce  the  documents,  the  plaintiff 
not  to  attach  the  defendant  without 
leave  of  the  coitrt. 


6.  /Vr  James,  L.J^  A  eolicitor  cannot  set 
up  a  lien  acquired  in  a  cause  as  against 
tho  right  of  other  parties  in  the  cause 
to  production.      Vale  v.  OpperL        748 


AVERAGE. 
Sett  Insuramck,  MABurs,478. 

AWARD. 
Se«  AasiTEAnoN  and  Award,  449. 


BANKRUPTCY. 

1.  All  the  parties  to  certain  bills  of  ex- 
change, the  payment  of  which  was 
secured  as  between  some  of  them,  be- 
came insolvent — one  of  them  (a  com- 
pany) bein^  ordered  to  be  wound  up. 
The  secunties  were  realized,  and  the 
proceeds  paid  to  the  bill-holders,  upon 
the  principle  of  Ez  parU  Warmff, 
After  the  bills  had  matured,  but  before 
the  securities  were  realized,  the  holders 
had  proved  against  the  company  for 
the  full  amount : 

Held  (affirming  the  deddon  of  the 
Master  of  the  Rolls),  that  the  proof 
must  be  reduced  by  the  amounts  re- 
ceived by  the  bill-holders  from  the 
securities,  and  any  dividends  received 
on  the  excess  of  the  original  over  the 
reduced  proof  must  be  refunded.  Mai^ 
ier  of  Bamed^i  Banking  Co,  704 

2.  A  creditor  of  a  bankrupt  died  before 
the  commencement  of  the  bankruptcv, 
and  his  estate  was  administered  In 
chancery  in  a  suit  instituted  by  a  cred- 
itor against  the  administratrix.  The 
Court  of  Chancery  appointed  a  person 
who  was  not  the  administratrix  to 
prove  the  debt  against  the  banliTupt's 
estate: 

Heldf  that  the  person  appointed  by 
the  court  had  a  right  to  prove  the 
debt,  and  also  to  vote  for  the  appoint- 
ment of  a  trustee  at  the  meeting  of 
creditors. 

8.  The  67th  and  68th  rules  of  the  Bank- 
ruptcy Rules,  1870,  only  apply  to  ordi- 
nary cases,  and  not  to  proofs  by  persons 
appointed  by  the  Court  of  Chancery  or 
of  Lunacy  to  represent  the  creditor's 

711 


represent 
estate.     Mz  parte  Hare 
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4.  A  petition  for  liqnidAtion  haying  been 
presented,  a  receiver  was  appointed  and 
ordered  to  take  possession  of  ike  fix- 
tures and  stock-in-trade  at  the  debtor's 
brewery ;  and  an  injunction  was  granted 
restraining  a  mortgagee,  who  was  in 
possession  of  the  brewery  under  a  bill 
of  sale,  from  intermeddling  with  the 
chattels  in  the  brewery.  When  the  in- 
junction was  granted  the  receiver  and 
the  debtor  mve  undertaking  to  be 
answerable  ror  damages  The  mort- 
gagee afterwards  established  his  title  to 
the  brewery  and  the  chattels  in  it,  and 
then  applied  for  an  inquiry  as  to  dam- 
ages sustained  by  the  occupation  of  the 
receiver : 

Held,  that  the  receiver  must  be  treated 
as  the  agent  of  the  creditors,  and  not  of 
the  mortgagee,  and  could  not  charge 
the  mort^igee  with  the  expense  of  car- 
rying on  the  business ;  and  that  he  was 
liable,  under  his  undertaking,  for  dam- 
age for  deterioration  of  the  property, 
and  for  rent  for  use  and  occupation 
of  the  fixtures  and  stock-in-trade ;  and 
an  inquiry  was  directed  accordingly. 
Et  parts  Warrefi,  714,  718  note. 

6.  A  creditor  issued  execution  against  a 
trader  for  a  debt  above  £60.  After 
the  goods  seized  by  the  sheriff  had  been 
sold,  the  same  creditor  issued  another 
execution  agidnst  the  debtor  for  another 
debt  above  £60.  The  goods  seized 
under  the  second  execution  were  sold, 
and  the  money  produced  by  the  sale 
was  pud  over  to  the  creditor,  the 
sheriff  having  had  no  notice  within 
fourteen .  days  from  the  sale  of  any 
bankruptcy  petition  against  the  debtor. 
Afterwards  the  debtor  was  adjudicated 
a  bankrupt  upon  the  act  of  bankruptcy 
committed  by  the  seizure  and  sale  un- 
der the  first  execution.  The  money 
pn^uced  by  the  first  sale  was  not  paid 
to  the  creditor  till  after  the  sale  under 
the  second  execution : 

Held,  that,  though  it  was  not  proved 
that  the  creditor  had,  when  the  sale 
took  place  under  the  second  execution, 
any  actual  knowledge  that  the  sale  had 
been  made  under  the  first,  he  must  be 
deemed  to  have  had  notice  of  the  pro- 
ceedings under  his  own  execution,  and- 
must  tiierefore  refund  the  money  pro- 
duced by  the  second  execution.  JEk 
parte  Dawes,  880 

6.  The  omission  of  a  joint  stock  company 
to  comply  with  a  statutory  notice  re- 
quiring payment  of  a  debt,  served  by  a 


creditor  on  the  company  under  the 
Companies  Act,  1862,  s.  80,  subs.  1,  is 
not  "  neglect "  within  the  meaning  of 
that  su&section,  unless  there  is  no 
reasonable  cause  for  the  wnission. 

7.  A  creditor  who  has  served  such  a 
notice  is  not  entitied  to  a  winding-up 
order  if  the  company  bona  fide  dispute 
the  debt)  and  there  is  no  evidence  of  the 

-  insolvency  of  the  company  f other  than 
the  non-compliance  with  tne  notice), 
and  insolvency  is  denied  on  the  part 
of  the  company. 

8.  Where  a  creditor  whose  debt  was  dis- 
puted served  such  a  notice,  and  at  the 
expiration  of  three  weeks  filed  a  peti- 
tion to  wind  up  the  company  under  cir- 
cumstances which,  in  the  opinion  of  the 
court,  showed  that  the  object  of  the 
petition  was  not  to  obtain  a  winding-up 
order,  but  to  put  pressure  on  the  com- 
pany: 

Hdd^  that  the  petition  must  be  dis- 
missed with  costs.  MaUer  of  London^ 
de,.  Banking  Co,  888,  887  mU. 

See  Las,  782,  792  note. 
NoTiox,  886. 
Pbuccipal  AMD  SuBXTT,  707,  711  note. 


BILLS  OP  EXCHANGE. 

See  Bona  Fidk  Holder,  692,  608  note, 
.NxGLiosMoi,  617,  628  note. 


BILL  OF  LADING. 
iSto  Factor,  418. 

BODIES. 
£100  Burial,  664,  666  note. 

BONA  FIDE. 

See  Bamkruftot,  880. 
Factor,  418. 
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INBBX. 


BONA  FIDE  HOLDER. 

1.  The  title  of  *  creditor  to  *  m^otuble 
aecarity  ^yen  to  him  oo  account  of  « 
pre-exJHting,  drf>t,  and  reodyed  by  him 
oana  Jlde  «nd  withont  notice  <S  any 
ijifinniiy  of  title  on  the  peri  of  the 
debtor,  is  indefeasible,  wnether  that 
aecarity  be  payable  at  a  Ibtiire  time  or 
Currie  ▼.  Mua, 

692,  «08 


8m  BonM»  166,  166  noie. 
Nmuodics,  617, 628  noU, 


BONDS. 

1.  ffeld,  that  the  act  of  the  proWndal  leg- 
ielatore  of  New  Bmnewick  (3S  Vict  c 
41),  intituled  "  An  act  to  authorize  the 
iaraiog  of  debentoree  on  tiie  credit  of 
the  lower  district  of  the  parish  of  St. 
Stephen,  in  the  coonty  of  Charlotte," 
which  empowered  the  majority  of  the 
inhabitants  of  that  parish  to  raise  by 
local  taxation  a  snbsidy,  designed  to 
promote  the  construction  of  a  railway 
extending  beyond  the  limits  of  the 
province,  but  already  authorised  by 
statute,  is  within  the  legislatiye  capaci- 
ty of  that  legislature. 

2.  Under  art  2  of  sect.  92  of  Uie  British 
North  America  Act,  1867,  passed  by 
the  Imperial  Parliament,  the  provincial 
legislature  is  enabled  to  Impose  direct 
taxation  for  a  local  purpose  upon  a  par- 
ticular locality  withm  the  province. 

8.  The  act  in  question  relates  to  "a 
matter  of  a  merely  local  or  private 
nature  in  the  province,'*  which  by  the 
92d  section  of  the  Imperial  Act  is  as- 
signed to  the  exclusive  competency  of 
the  provincial  legislature,  and  does  not 
relate  to  the  railway,  or  any  local  work 
or  undertaking  within  the  excepted  sub- 
jects mentioned  in  art.  10,  sub-sect,  (a) 
of  the  said  section.    I>ow  v.  Black. 

156,  165  noU. 

4.  Scrip  issued  in  England  by  the  agent 
of  a  foreign  government,  by  which  the 
holder  is  to  oe  entitled,  on  payment  of 
the  instalments,  to  delivery  by  the 
agent  of  definitive  bonds  of  tlie  foreign 
government  on  their  arrival  in  this 
coantry,  is  negotiable,  and  passes  by 


ddivety  to  m  6dM  >&  holder  far  yi 

without  title.     Gttodmm  y.  BobmrU. 

625.  U4i 


BROKER. 
8m  Ymcvm,  418. 


BURIAL. 

1.  Under  Epennal  drcamslancea  m  faad^ 
may  be  granted  far  the  fxttHam.  of  a 
school  on  a  portion  of  a  pariah  church- 
yard  closed  for  burials  by  order  in 
Council.    JZejBaOMM.       664.  666  aoA^ 


BY-LAWa 
See  OKDUTAHcn,  218.  226  iwCe. 


CARRIER. 

1.  The  pluntiff  travelled  by  the  defen- 
dantfl^  nul  way  from  L.  to  G.  as  a  drover 
with  cattle,  without  payment,  on  the 
condition,  which  he  knew,  that  he  trav- 
elled at  his  own  risk.  On  the  train 
arriving  at  G.  it  stopped  on  a  bridge 
over  a  river ;  the  parapet  of  the  bridee 
was  very  low  ana  dangerous,  and  l£e 
night  dark.  The  plaintiff  got  out  of 
the  tndn,  and  in  walking  along  the 
railway  from  the  spot  where  the  train 
stopped  to  go  off  the  defendants'  prem- 
ises, fell  over  the  parapet  of  the  bridge 
and  was  injured : 

Held,  that  the  terms  under  which  the 
plaintiff  travelled  exempted  the  defen- 
dants from  liability,  not  only  during  the 
actual  transit  on  the  railway,  but  whilst 
the  plaintiff  was  going  Irom  the  defen- 
dants' premises.  OalRn  v.  London,  eic 
268,  273  note, 

2.  The  plaintiff  was  consignee  of  some  flax 
sent  by  the  defendants*  railway  to  N. 


INDEX. 
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station.  On  iia  arrival  at  N.  station, 
defoDdants  sent  to  plaintiff  an  advice- 
note  of  its  arrival,  requiring  him  to  re- 
move it,  and  stating  that  they,  defen- 
dimte,  would  hold  it  "  not  as  common 
carriers  but  as  warehousemen,  at  own- 
er s  sole  risk,  and  subject  to  the  usual 
warehouse  charges.** 

Soon  after  the  receipt  of  this  notice, 
the  plaintiff  went  to  the  station  and 
removed  two  tons  of  the  flax,  but  left 
the  rest  at  the  station  for  more  than  two 
months.  There  were  no  warehouses 
at  the  station,  and  the  flax  remained  on 
open  ground  insufliciently  covered,  and 
became  damaged  by  wet 

In  an  action  for  the  damage  it  was 
admitted  that,  if  the  defendants  were 
bound  to  take  reasonable  care  of  the 
flax,  they  had  not  done  so  : 

ITddy  that,  treating  the  advice-note 
acquiesced  in  by  the  plaintiff  as  a  con- 
tract, the  teVms  of  it,  taken  altogether, 
did*  not  exempt  the  defendants  from 
liability  for  n€«^ligence  to  the  extent 
that  they  would  be  liable  as  warehouse- 
men or  oailees  for  hire ;  and  that  they 
were  therefore  liable  for  the  danuige. 
JiUehell  V.  Lancaahirt,  eU,  288 


CASES  OVERRULED,  REVERSED 
AND  CONSIDERED. 

Ayndey  v.  Qlaver,  11  Eng.  R.,  521,  af- 
firmed. 726 

BeUs  V.  Oihhim,  2  Ad.  <&  EU.,  67,  fol- 
lowed. 816 

Borrie$  v.  HutchinMm,  18  C.  B.,  N.  S.,  446, 
466,  followed.  296 

Caledonian,  etc.,  v.  Sprot,  2  Macq.,  649, 
distinguished.  778 

Charier  v.  Charter,  1  Eng.  R.,  249,  af- 
firmed. 1 

Cole  V.  North  Western,  etc.,  10  Eng.  R., 
249,  affirmed.  418 

DaeoUa  v.  Keir,  8  Russ.,  860,  explained. 

22 

Ihirria  v.  Evane,  1  H.  A  C,  174,  dis- 
tinguished. 667 

Edteardt  v.  Edwarde,  16*Beav.,  867,  over- 
ruled. 22,  40 

OaUand  v.  Leonard,  1  Swanst.,  161,  ex- 
plained. 22 

HaUerdy  v.  Burr,  4  H.  <fc  C,  628,  dis- 
cussed. 218 

Heathcot^e  Tnui,  Matter  of,  8  Eng.  R*,  716, 
reversed,  40 

Holker  V.  Porritt,  4  Eng.  R.,  480,  affirmed. 

520 

12  Eng.  Rep.  110 


H<me  y.  PiUoM,  2  Myl.  <lr  E.,  16,  ex- 
plained. 22 

Howe  V.  Lwd  Dartmouth,  7  Ves.,  187,  dia- 
tinguiahed.  808 

Button  V.  Settrborouffh,  etc.,  2  Dr.  A  Sm., 
614, 621, 4  D.  J.  lb  S.,  672,  distingniahed. 

798 

Mavro  y.  Ocean,  etc,,  10  Eng.  R.,  826, 
affirmed.  478 

Megrath  y.  Gray,  L.  R.,  9  C.  P..  216,  fol- 
lowed. 707 

MUIy,  Sawker,  10  Eng.  R.,  468,  affirmed. 

688 

Morgan  v.  Lariviere,  8  Eng.  R.,  499,  re- 
versed. 68 

More  Le  Blanch  v.  TFt&on,  6  Eng.  R.,  286, 
disapproved.  496 

aMatwney  v.  Burdett,  ID  Irish  Chy.,  N. 
S..  14,  affirmed.  22 

PhiUipe  V.  Miller,  8  Eng.  R.,  490,  re- 
veraed.  479 

Radley  v.  London,  etc,,  8  Eng.  R.,  616,  re- 
versed.  644 

Rez  V.  Alien,  8  E.  A  E.,  888,  distinguished. 

181 

Savin  v.  Hoylake,  L.  R.,  1  Exch.,  9,  dis- 
tinguished. 691 

Staiey,  Matter  of,  4  De  G.  J.  A  S.,  407. 
approved.  .     148 

Thorn  v.  Mayor,  ete„  9  Eng.  R.,  476, 
affirmed.  666 

JTirefaU  v.  Borwick,  2  Eng.  R.,  689« 
affirmed,  266 

Toplie  V.  Grane,  6  Bing.  N.  C,  686,  fol- 
lowed. 816 

Tyere  y.  Boeedale,  eic,,  7  Eng.  R.,  278,  re- 
versed.  681 

Waring,  Ex  parte,  19  Vea.,  846,  dis- 
tinguished. 704,  788 
Wxleon  v.  LUyyd,  6  Eng.  R.,  642,  disap- 
proved* 707 
Yatee  v.  Umvereity  College,  6  Eng.  R., 
664,  affirmed.  67 
Young  v.  Edufarde,  88  L.  J.  M.  C,  227, 
discussed*                                         218 


CERTIFICATE. 

1.  When  of  city  surveyor,  as  to  building 
being  dangerous,  is  conclusive.  €9ieet- 
ham  V.  Mayor,  824 


CHARTERPARTY. 

See  Admibaltt. 
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CHATTEL  MORTGAGE. 

1.  The  grantor  of  a  bill  of  sale  was  de- 
scribed in  the  affidavit  filed  under  the 
Bills  of  Sale  Act,  as  an  "  accountant.'' 
He  was  in  fact  a  clerk  in  the  acconnt- 
ant's  department  at  the  Easton  ^oare 
Station  of  the  London  and  North  W  est- 
ern  Railway  Company,  bat  in  his  leismre 
time  was  occasionally  employed  to 
balance  tradesmen's  books : 

Hdd  (affirming  the  decision  of  the 
court  below)  an  insufficient  description. 
Larehm  v.  Nwrlh,  etc.  624 


CHILDREN. 
See  Parent  and  Child,  109, 128  note. 

CHURCH  DECORATIONS. 

1.  A  carved  stone  structure  or  screen  at 
the  back  of  the  holy  table,  called  a 
reredos,  was  erected  in  Exeter  Cathe- 
dral by  the  Dean  and  Chapter  of  Exeter. 
On  the  structure  were  sculptured  repre- 
sentations, in  bas-relief,  of  the  Ascen- 
sion, the  Transfiguration,  and  the  De- 
scent of  the  Holy  Ghost  on  the  day  of 
Pentecost,  and  figures  of  angels,  ana  the 
screen  was  surmounted  by  a  cross. 

The  Bishop  of  Exeter,  at  a  visitation 
of  the  cathe<u*al  of  the  dean  and  chap- 
ter, held  the  structure  to  be' illegal,  and 
ordered  it  to  be  removed  : 

Hdd,  by  the  Court  of  Arches,  that  it 
had  jurisdiction  to  entertain  an  appeal 
from  the  judgment  of  the  bishop  : 

2.  Hdd  also,  that  the  structure  was  not 
illegal ;  that  if  it  were  illegal,  the  bishop 
had  not  jurisdiction  to  order  its  re- 
moval.    Boyd  V.  FhUlpoUa,  670 


CITY. 

See  Municipal  Corporations. 
Ordinances,  218,  226'note, 


CIVIL  DEATH. 
See  Service,  688,  690  note. 


COBfPROMISE. 
See  Duress,  786,  741  note, 

CONDITION. 
See  Writ,  67. 

CONFUSION. 
See  Bankruptot,  714,  718  nofe. 

CONSIDERATION,  FAILURE  OF. 

.  Leasehold  premises  were  mortgaged  by 
S.,  who  subsequently  married  L.  After 
the  death  of  L.  his  executors  concurred 
in  a  sale  by  the  mortgagee  to  C,  and 
received  the  balance  of  the  purchase- 
money  after  payment  of  the  mortgage 
debt,  interest^  and  expenses,  and,  in  the 
bona  fide  belief  that  L.  was  legally  enti- 
tled to  the  equity  of  redemption,  dis- 
posed of  such  balance  as  part  of  hia  es- 
tate. S.,  the  widow  of  L.,  afterwarda 
filed  a  bill  against  C,  the  purchaser  to 
recover  the  property,  and  obtained  a 
decree  against  him  tor  the  value  of  the 
equitjr  of  redemption, — C.  being  treated 
as  assi^ee  of  the  mortgage : 

Hddl  that  C.  could  not  recover  back 
the  money  paid  to  the  executors,  as 
upon  a  failure  of  consideration:  but 
must  have  recourse  to  his  remedy  upon 
the  covenant,  for  title,  if  any.  Clare  v. 
Lamb.  899 


CONSTRUCTION. 

See  Mortgage,  748. 
Wills. 


CONTRIBUTION. 


1.  When  and   how  far 
wrongdoers. 


enforced   among 
822  noU, 


INDEX 
CONTRIBUTORY  NEGLIGENCE. 
See  NcGUGENOX,  644. 
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CONVICT, 
See  Sbryicb,  688,  690no<«. 

CORPORATIONS. 

..  A  power  in  a  deed  of  settlement  of  a 
joint  stock  company  aothorizin^  the  di- 
rectors to  mort^Eige  or  charge  the  prop- 
erty of  the  company,  does  not  aathorize 
them  to  inclaoe  in  snch  mortgage  or 
charge  future  calls,  or,  in  other  words, 
the  unpaid  capital  of  the  company. 

1.  The  capital  not  pidd  up  is,  according 
to  the  usual  forms  of  deeds  of  settle- 
ment, only  mb  modo  the  property  of 
the  company ;  a  precedent  condition  to 
the  absolute  proprietary  right  of  the 
company  therein  being  the  due  making 
of  a  call  by  a  resolution  of  the  board  of 
directors.  Bank  South  AustraXki  y. 
AbrahafM,  148,  164  note. 

See  Baxkkuptct,  888,  887  note. 
Frauds,  Statute  of,  468. 
Municipal  Cobporationb. 
Ordinances. 

Stockholders,  691,  699  note. 
Ultra  Vires,  798,  802  note. 
Witness,  701, 


CORPSE. 
S«e  Burial,  664,  666  note, 

COSTS. 

1.  When  may  be  recoyered  as  part  of  the 
damages  to  which  a  party  is  entitled. 
Baxendale  y.  LondoH^  etc.,  496,  606  note. 

See  Will,  1. 


COUNSEL. 


1.  How  far  client  bound  by  acts  of. 

127,  146  note. 


COUNSELLOR. 
See  ArroRNBT,  468.  462  noU,  781. 

COUNTERCLAIM. 
See  SsT-orr,  868. 

COUPONS. 
See  Bonds,  626,  684  note.  . 


COVENANT. 

1.  Where  express  cannot  reooyer  upon 
implied.     Ulare  y.  Lamb.  899 

See  Warrants,  666. 


CRIMINAL  LAW. 

1.  Aeeenory.  Two  men,  haying  quar- 
relled, agreed  to  fight  with  their  fists, 
and  to  bind  themselyes  to  fight  each 
put  down  £1,  so  that  £2  might  be  paid 
to  the  winner.  The  prisoner  consented 
to  hold  the  £2,  and  pay  it  oyer  to  the 
winner.  Otherwise  he  had  nothing  to 
do  with  the  fight,  and  he  was  not  pres- 
ent at  it.  There  was  no  reason  to  sup- 
pose that  the  life  of  either  man  would 
De  endangered. 

The  men  fought,  and  one  of  them  re- 
ceiyed  injuries  of  which  he  afterwards 
died.  The  prisoner  haying  been  in- 
formed who  was  the  winner,  but  not 
knowing  of  the  other  man's  danger,  pud 
oyer  the  £2  to  the  winner : 

Held,  that  the  prisoner  was  not  an 
accessory  before  the  fact  to  the  man- 
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slaughter  of  the  man  killed.    Hegina  y. 
Toj^,  636,  638  note. 

2.  3nbezdtment.  The  prisoner's  father 
was  clerk  to  a  local  board,  and  held 
other  appointments.  The  prisoner  lived 
with  hb  father,  and  assisted  him  In  his 
office  and  in  the  business  of  the  board. 
In  his  father's  absence  the  prisoner 
acted  for  him  at  the  meetings  of  the 
board,  and  when  present. he  assisted 
him.  The  prisoner  was  not  appointed 
or  paid  by  the  board;  and  there  was 
no  evidence  that  he  received  any  salary 
from  his  father.  The  board  having  oc- 
casion to  raise  a  loan  on  mortgafi;e,  the 
prisoner  managed  the  business  ror  his 
lather,  and  at  his  father's  office  received 
the  money  from  the  mortgagees,  and 
appropriated  a  part  of  it  to  his  own 
use: 

ffdd,  that  there  was  evidence  that  the 
prisoner  was  a  clerk  or  servant,  or  em- 
ployed as  .a  clerk  or  servant,  and  was 
guilty  of  embezzlement.  Regina  v. 
Fwllcn,  640,  648  twle. 

8.  ItUent,  At 'an  election  of  a  member  of 
a  local  board  of  health,  a  voting  paper 
(form  sch.  A  to  11  <fc  12  Vict.  c.  63)  was 
delivered  at  the  house  of  £.  R.,  a  voter ; 
the  wife  of  the  voter,  having  her  hus- 
band's authority,  put  a  cross  at  the 
bottom  of  the  paper,  and  the  respondent 
then  put  E.  B.,  the  voter's  initials,  in 
the  margin  opposite  the  name  of  the 
candidate  for  which  the  vote  was  in- 
tended, and  the  respondent  signed  his 
name  as  witness  to  the  mark  of  the 
voter.  An  information  having  been 
laid  against  the  respondent  under  21  <& 
22  Vict.  c.  98,  s,  13,  subs.  (5),  for  "  fab- 
ricating "  the  voting  paper ;  the  justices 
dismissed  the  summons,  finding,  on  the 
above  facts,  that  the  respondent  bona 
fide  believed  (as  the  fact  was)  that  the 
wife  had  authority  to  put  her  husband's 
name  to  the  paper,  and  that  the  re- 
spondent had  no  criminal  or  unlawful 
intention  in  putting  his  name  as  witness- 
ing the  mark  of  the  voter  : 

Hdd^  that  the  justices  were  right :  for 
that  mem  rea  was  necessary  to  consti- 
tute the  offence.  Aberdare,eU^Y,Ham- 
meU,  280,  284  note. 

4.  Sentence,  EnfoTcemenl  of.  M.  and  M., 
convicted  at  the  sessions  of  the  Supreme 
Criminal  Court  of  Victoria,  of  man- 
slaughter committed  on  board  a  British 
ship  on  the  high  seas,  were  sentenced 


to  penal  serritiide  for  fifteen  yean,  and 
were  subsequently  detained  m  a  poblie 
gaol  within  the  meaning  of  the  Colonial 
Act,  the  Statute  of  Gaols,  1864.  On  a 
return  to  a  writ  of  habem  eorptUy  to  the 
effect  that  M.  and  M.  were  detained 
"  for  the  cause  and  to  the  end  that  they 
may  undergo  the  sentence  aforesaid,^ 
the  court  ordered  that  the  prisoners 
"be  discharged  from  their  u^iprisoo- 
ment  and  set  at  large,*  on  the  groimd 
that,  by  16  A  17  Vict,  a  99,  a.  6,  sen- 
tence of  penal  servitude  could  not  be 
carried  into  execution  in  the  colony 
without  the  intervention  of  the  Secre- 
tary of  State : 

Held,  by  the  Privy  Council  that  the 
return  was  sufficient^  and  that  in  any 
case  the  oourt  erred  in  not  remanding 
the  prisoners  until  it  was  clear  that  no 
lawful  means  of  executing  the  sentence 
could  be  found. 

6.  Although  the  act  (12  A  13  YicL  c.  96) 
under  which  the  Supreme  Court  ob- 
tained jurisdiction  over  the  prisoners 
only  authorized  a  sentence  of  transpor- 
tation according  to  the  law  of  England 
then  in  force,  and  although  20  dc  21 
Vict.  c.  8,  which  abolished  transporta- 
tion, and  substituted  penal  servitude, 
does  not  in  terms  include  the  colonies, 
yit  this  latter  act  is  applicable  to  the 
colonies  with  respect  to  the  sentences 
to  be  passed  on  persons  convicted  in 
the  colonies  of  offences  only  triable 
there  by  virtue  of  the  Admiralty  juris- 
diction conferred  by  the  former  act  on 
Colonial  Courts.  'Ae  policy  of  the  for- 
mer act  was  to  authorize  the  Colonial 
Courts  to  try  offences  properly  cogniz- 
able in  England,  with  tne  consequences 
which  would  have  attended  a  trial  there ; 
and  that  policy,  in  the  absence  uf  an  ex- 
pressed intention  to  the  contrarv,  must 
govern  the  construction  of  both  act&* 
The  direction  in  16  it  17  Vict.  c.  99. 
a  6,  that  the  Secretary  of  State  should 
point  out  the  place  of  confinement  in 
case  of  a  person  sentenced  to  penal  ser- 
vitude, relates  only  to  the  manner  of 
executing  the  sentence,  and  to  matters 
of  administration,  and  therefore  need 
not  be  resorted  to  in  the  case  of  sen- 
tences passed  in  the  colonies,  which  may 
be  executed  according  to  the  local  pro- 
cedure. 

6.  Under  the  combined  effect  of  Imperial 
and  Colonial  legislation  sentences  of 
penal  servitude  may  be  executed  in 
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Victoria;  were  this  otherwiBe,  a  sen- 
tence directed  by  an  Imperial  act  may 
not  be  treated  ae  null,  because  no  means 
have  been  preyiously  provided  in  the 
colony  for  carrying  it  into  effect  JR*- 
gina  t.  Mount  '      181 

See  ExoiSB,  259. 


DAMAGES. 

1.  The  defendant  contracted  to  supply  to 
plaintiff  2,000  pieces  of  gray  shirtings, 
to  be  delivered  on  the  20th  of  October, 
certain,  at  so  much  per  piece,  the  de- 
fendant being  informed  thlat  they  were 
for  shipment.  Shortly  before  the  20th 
of  October,  defendant  mformed  plaintiff 
that  he  would  be  unable  to  complete  his 
contract  by  the  time  specified,  on  which 
plaintiff  endeavored  to  get  the  shirtings 
elsewhere,  but,  there  Ming  no  market 
in  England  for  it,  that  kind  of  shirtings 
could  only  be  procured  by  a  previous 
order  to  manufacture  it  The  plaintiff, 
therefore,  in  order  to  ship  according 
to  his  contract  with  his  snbvendee,  pro- 
cured 2,000  pieces  of  other  shirtings  of 
a  somewhat  superior  quality,  at  an  in- 
crease of  price,  which  the  subvendee 
accepted,  but  paid  no  advance  in  price 
to  plaintiff.  The  plaintiff  sought  to 
recover  against  defendant  for  the  breach 
of  his  contract,  the  difference  between 
what  he  paid  for  the  substituted  shirt- 
ings and  the  defendant's  contract  price. 
It  was  admitted  at  the  trial  that  llie 
shirtings  which  plaintiff  bought  were 
the  nearest  in  price  and  quality  that 
could  be  got  by  the  20th  of  October ; 
and  the  jury  returned  a  verdict  for  the 
amount  claimed : 

Held,  that  there  beina  no  market  for 
the  article  contracted  for,  the  measure 
of  damaees  was  the  value  of  it  at  the 
time  of  breach ;  and  that  the  plaintiff 
having  done  the  best  thing  he  cotild, 
was  entitled  to  recover  the  difference 
in  the  price.    Hinde  v.  lAddeU,        296 

2.  H.  having  contracted  with  the  plain- 
tiffs, who  were  carriers,  for  the  carriage 
of  two  pictures  from  London  to  Pans, 
the  plaintiffs  contracted-  with  the  defen- 
dants for  the  carriage  by  the  defen- 
dants of  the  pictures  over  a  part  of  the 


distance.  The  pictures  were  damaged 
on  the  journey  by  the  defendants'  neg- 
ligence. H.  uiereupon  brought  an  ac- 
tion agunst  the  plaintiffs,  who  gave 
notice  of  it  to  the  defendants,  and  re- 

3 nested  them  to  defend  it  The  defen- 
ants  refused,  and  told  the  plaintiffs 
to  take  their  own  course.  The  plain- 
tiffis  defended  the  action  brought 
against  them  by  H,  without  success, 
and  then  brought  an  action  against  the 
defendants  to  recover  not  only  the  dam- 
ages found  by  the  jury  to  nave  been 
sustained  by  H.,  but  also  the  costs  of 
the  unsuccessful  defence.  The  defen- 
dants paid  the  damages  into  court,  and 
disputed  tlieir  liability  as  to  the  costs  : 
UM  (reversing  the  judgment  of  the 
court  below),  that  the  costs  were  not 
recoverable,  Inasmuch  as  they  could  not 
be  considered  as  the  natural  conse- 
quence of  the  dendants*  default,  the 
contracts  between  H.  and  the  plaintiffs, 
and  between  the  plaintiflfs  and  the  defen- 
dants having  been  separate  and  inde- 
pendent     Saxendale  v.  London,  etc. 

496,  606  note. 

See  Yemdok  Ain>  Vbcdss,  499. 


DEAD  BODIES. 
See  BuKiAL,  654,  656  note, 

DEAT^,  CIVIL. 
See  Skbvioe,  688, 690  note. 

DECORATIONS. 
See  Chubch  Decorations,  690. 

DEED. 
See  Easbmejit,  250,  256  note. 

DEMURRAGE. 
See  Adiubaltt,  5'73. 
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DESCRIPTION. 
See  Chattbl  Mortgaos,  624. 

DESERTION. 
See  Divorce,  688. 

DIRECTORS. 
See  CoRPORATioKS,  148,  164  note. 


DISCOVERY. 

.  In  an  action  for  libel,  on  an  affidavit 
that  the  libel  was  in  a  printed  hand- 
bill to  which  there  was  no  printer's 
name,  that  the  plaintiff  could  not  ascer- 
tain who  was  the  printer,  and  that  the 
defendant  had  been  seen  with  a  person 
who  affixed  some  of  the  handbills,  and 
was  also  seen  posting  one  himself,  the 
court  allowed  mterrogatories  to  be  ad- 
ministered to  the  defendant  as  to 
whether  he  had  not  been  instrumen- 
tal in  printing  and  publishing  the  libel. 
Oreenjuld  yTlUay,  273 

See  Witness,  701. 


DIVIDEOT)S. 
See  Ultra  Vires,  798,  802  note. 

DIVORCK 

1.  A  husband  petitioning  for  a  dissolu- 
tion of  his  marriage  emitted  that  he 
had  separated  himself  from  his  wife 
before  the  adultery  complained  of,  and 
had  not  contributed  to  her  support,  but 
alleged  that  such  separation  was  caused 
by  her  persistent  refusal  to  allow  him 
to  consummate  the  marriage,  although 
he  was  able  and  willing  to  do  so.  The 
respondent  did  not  deny  the  fact  of 
non-consummation,  but  alleged  that  the 
petitioner  was  to  blame  for  it  owing  to 
his  physical  incapacity.      The  court, 


without  deciding  the  question  of  fret 
whether  the  non-consummation  was  the 
fault  of  the  petitioner  or  of  the  respon- 
dent, came  to  the  conclusion  that  the 
petitioner  had  acted  under  a  bona  fide 
belief  that  the  respondent  had  wronged 
him,  and  therefore  considered  that  he 
had  not  been  guilty  of  such  desertion 
or  wilful  separation  without  reasonable 
excuse  as  to  deprive  him  of  his  right 
to  a  decree  of  dissolution  on  the  ground 
of  the  respondent's  adultery,  ^utty  y. 
Owey.  683 

2.  In  every  matrimomal  suit,  which  be- 
fore the  passing  of  the  Divorce  Act  (20 
d  21  Vict  c.  86),  mieht  have  been  de- 
termined in  an  Ecclesiastical  Court,  ^e 
Judge  Ordinary  may,  if  he  considers 
the  circumstances  of  the  case  to  require 
it,  direct  that  the  hearing  shall  take 
place  in  private.    A,  v.  A,  686 

See  Parent  andCeild,  109, 12S  ntitt. 


DURESS. 

1.  The  prosecutors  in  a  trade-mark  case 
offered  no  evidence  against  the  offender, 
and  he  was  acquitted,  he  g^vinf  a  letter 
of  apology,  witn  authority  to  the  proee- 
cutors  to  make  such  use  of  it  as  they 
might  think  necessary.  The  proeecn- 
tors  published  this  letter  by  advertise- 
ments, and  continued  to  do  so  for  nearly 
two  months: 

Bdi^  that  the  arrangement  as  to  the 
apology  was  not  void  as  made  under 
duress,  and  that  the  prosecutors  cofuld 
not  be  restrained  from  continuing  to 
publish  the  letter. 

2.  Where  an  offence  is  of  such  a  nature 
that  the  offender  may  be  proceeded 
against  either  civilly  or  criminally, 
there  is  nothing  illegal  or  improper  m 
a  compromise  of  the  criminal  proceed, 
ings  taken  agunst  him.  FUhgr  y.  ApoL 
linarie  Co,  786,  741  note. 


E 


EASEMENT. 

1.  By  indenture,  executed  by  both  p«r- 
ties,  defendant  conveyed  to  plaintiff  in 
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fee  certain  land,  "  subject,  neverthelees, 
to  the  joint-ownership  and  right  to  the 
use  by  the  defendant  and  the  owners 
and  occupiers  for  the  time  beinjg,  of  cer- 
tain adjoining  land,  "as  then  enjoyed  by 
him  or  them,  but  no  further  or  other- 
wise, of  the  drain  running  through  or 
laid  in  the  land  conveyed,and  the  course 
and  direction  of  which  was  delineated 
on  a  plan  in  the  margin  of  the  deed,  and 
sulnect  to  the  right  of  the  defendant 
and  the  occupiers,  Ac.,  at  all  reasonable 
times  to  enter  upon  the  land  thereby 
conveyed  for  the  -purpose  of  repairing 
the  drain  and  laying  or  replacing 
pipes  therein." 

The  Local  Board  of  Health,  under  s. 
49  of  11  A  12  Vict  a  68,  after  the 
above  conveyance,  constructed  a  new 
sewer  (in  lieu  of  the  old  one,  into  which 
the  drain  discharged  the  sewerage  from 
the  plaintiff's  and  defendant's  premises), 
at  a  lower  depUi;  and  the  defendant 
thereupon  lowered  the  drain  between 
two  and  three  feet  and  put  fresh  pipes 
(but  in  the  course  of  the  old  drain),  in 
order  to  adapt  it  to  the  new  sewer. 
Plaintiff  .having  brought  an  action  of 


^eld,  that  the  effect  of  the  deed,  ex- 
ecuted by  both  parties,  was  either  to 
create  a  tenancy  m  common  in  the  drain 
between  the  plaintiff  and  defendant,  or 
only  an  easement  in  the  defendant,  but 
that,  in  either  view,  the  defendant  had 
done  no  more  than  he  had  the  right  to 
da  Finlinsm  v.  Porter.    250,  266  note. 

See  Grant,  760. 
LioHT,  726. 
Watbbooubse,  620. 


ELECTION. 
See  AoUBXMEMT,  295,  296  note. 

EMBEZZLEMENT. 
See  Crdonal  Law,  640,  648  note. 


ESTOPPEL. 

1.  The  plaintiff  bought  goods  which  were 
to  be  consigned  to  him  at  Liverpool 
fromf  St.  Helen's  by  the  defendants'  rail- 


way.   On  the   7th  of  July,  1878,  the 

Slaintiff  received  advice-notes  from  the 
efendants  informing  him  that  three  par- 
cels of  goods  had  been  received  by  them 
for  his  account,  and  that  thev  held  them 
subject  to  his  order  and  to  the  payment 
of  rent  and  charges.  The  plaintiff  im- 
mediately instructed  his  broker*  to  sell 
the  whole.  Early  in  August  the  plain- 
tiff received  invoices  of  the  three  par- 
cels from  his  vendors,  and  paid  for  the 
whole  by  an  acceptance  which  was  duly 
honored.  The  goods  were  sold  on  the 
21st  of  August,  and  the  rent  and  charges 
on  the  three  parcels  were  paid  to  the 
defeudants  by  the  broker  :  but  it  turned 
out  that  tioo  parcels  only  had  been  de- 
livered to  tine  defendants  (the  tliird 
still  remaining  on  the  premises  of  the 
vendors),  and  the  plaintiff  was  obliged 
to  pay  to  his  vendees  £6  4«.  Id.,  the 
difference  between  the  price  at  which 
they  had  boneht  the  t^rd  parcel  and 
what  they  haa  to  pay  for  other  goods. 
The  defendants'  servants  were  aware  on 
the  9th  of  July  that  they  had  never  re- 
ceived the  third  parce(  but  no  notice 
of  the  mistake  was  ffiven  to  the  plain- 
tiff until  the  1st  of  September,  after 
the  goods  had  been  resold  and  the 
charges  paid : 

Held,  m  a  special  action  for  non-deliv- 
ery of  the  third  parcel,  with  a  count  in 
trover,  that  the  defendants  were  not  es- 
topped  from  showing  that  the  goods  had 
never  reached  their  hands;  and  con- 
sequently could  neither  be  liable  in  tro- 
ver nor  for  breach  of  contract  in  not 
delivering  the  gooda 

2.  Ordinary  definitions  of  an  estoppel  in 
pais.     Carr  v.  London,  etc.  864, 876  note. 

When  arises  and  when  not,  and  principles 
of.  875  note 

SeeVojunM,  Suit,  127. 


EVIDENCE. 

1.  When  parol  evidence  admissible  and 
when  not.  248  note. 


EX  POST  FACTO  STATUTE. 
See  Excise,  269. 
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EXCISE. 

1.  By  88  &  84  Vict.  c.  29,  b.  14,  "every 
person  convicted  of  felony  shall  forever 
oe  disqoaliiied  from  selling  spirits  by 
retail,  and  no  license  shall  be  wanted 
to  aiiy  person  who  shall  have  been  so 

'  convicted ;  and  if  any  person  after  hav- 
ing been  so  convicted  shall  take  oot  or 
have  a  license,  the  same  shall  be  void 
\o  all  intents  and  purposes ;  and  every 
person  who,  after  having  been  so  con- 
victed, shall  sell  spirits  by  retail,  shall 
incur  the  penalty  for  doing  so  without 
a  license :" 

Hdd  {by  Cockburn,  G.J.,  and  Mellor 
and  Archibald,  JJ. ;  Lush,  J.,  dissent- 
ing), that  the  section  applied  to  a  per- 
son convicted  of  felony  either  before 
or  after  the  act  passed;  and  that  licenses 
held  by  a  person  convicted  before  the 
act,  became  void  on  the  passing  of  the 
act    Bifffnay-  Vine,  269 


EXECUTORS  AND  ADMINIS- 
TRATORa 

1.  The  deceased  by  his  will  made  his  wife 
sole  executrix  and  residuary  legatee. 
•By  a  codicil  he  devised  and  bequeathed 
to  A.  B.  all  property  held  by  hun  upon 
any  trust  or  by  way  of  mor1fi;affe.  The 
deceased  died  insolvent,  ana  the  widow 
renounced  probate  of  the  will  and  codi- 
cil as  executrix,  and  administration  as 
residuary  legatee.  The  court  granted 
administration  with  the  will  and  codi- 
cil annexed,  to  A.  B.,  limited  to  the 
trust  propertv  so  far  as  it  was  person- 
alty left  to  him  by  the  codicil  Oootb 
of  Prothero,  671 

See  Wills,  678. 

Wrongful  Death,  810. 


FACTOR- 

1.  A  warehouse-keeper  who  has  goods 
deposited  with  him  as  such  la  sot  "  an 
agent  intrusted  with  the  possession"  of 
them,  within  the  Factors  Act,  5  <fc  6 
Vict.  c.  89,  although  he  be  also  a  bro- 
ker, and  is  usuaUy  employed  to  sell 
the  goods,  but  ahrays  upon  specific  in- 
structions for  that  purpose  received 
from  the  principal 


One  Slee  carried  on  the  busineM  of 
a  sheep's  wool  broker  in  Liverpool, 
and  also  that  of  a  warehouse-keeper. 
In  his  capacity  of  warehouse-keeper 
he  was  in  the  habit  oi  receiving  ftctm, 
the  plaintifb,  merchants  in  London, 
bills  of  lading  for  sheep's  wool  and 
g^ts'  wool  to  arrive  in  Liverpool, 
which  when  landed  was  deposited  in 
his  warehouses^  under  directions  to  send 
the  plainti£b  a  report  and  valuation, 
but  he  was  not  authorixed  to  seil  with- 
out specific  instructioiks.  The  sheep's 
wool  BO  deposited  with  him  was  usually 
sold  by  Slee,  and  the  proceeds  received 
by  him  for  the  plaintiflb.  The  post^ 
wool  Slee  never  sold,  he  not  being  a 
gloats*  wool  broker. 

Having  wools  of  the  plalDtiffii  of  both 
descriptions  in  his  warehouse,  but  not 
having  received  any  Instruclio&s  am  to 
the  sale  of  either,  Slee  professed  to 
pledge  the  whole  with  the  defendants, 
oankers  in  Liverpool,  by  a  letter  in 
which  he  undertook  to  hold  them  as 
trustee  for  the  defendants,  to  seoore  the 
sum  advanced : 

Jffeid^  by  the  Ezdieqoer  Chamber^ — 
affirming  the  judgment  of  the  Conri  of 
Common  Pleas, — that  Slee  was  not,  as 
to  any  of  the  wools  so  agreed  to  be 
pledged,  "  an  agent  intrusted  with  the 
possession,''  within  the  FactocB  Aot^  6 
4  6  Vict.  0.  89. 

2.  Per  Blackburn,  J. :  The  intsntioo  of 
the  Factors  Act.  6  A  6  Vict  o.  89,  wis, 
that,  where  a  third  person  has  intrusted 
goods  or  the  documents  of  title  to  goods 
to  an  agent  who  in  the  course  of  such 
agency  sells  or  pledges  them,  he  should 
be  deemed  by  that  act  to  have  misled 
any  one  who  bona  fide  deals  with  the 
agent,  and  makes  a  purchase  from  or  an 
advance  to  him  without  notice  that  he 
was  not  authorized  to  sell  the  goods  or 
to  procure  the  advance. 

8.  Per  Bramwell,  B.:  The  statute  was 
meant  to  apply  to  those  cases  where 
one  person  has  given  an  apparent  au- 
thority to  another,  and  a  third  person 
has  dealt  with  that  other  in  the  belief 
that  the  authority  really  existed.  CoU 
V.  Mrth  Western,  etc.  418 


FELON. 

See  ExciSB,  269. 

SsEviOB,  688,  690  note. 
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FIXTURES. 

1.  A  lessee  of  business  premises  having 
become  insolvent,  the  trustee  in  liqui- 
dation put  UT)  the^  fixtures  for  sale  by 
auction,  under  conditions  which  re- 
quired them  to  be  "cleared"  by  the  pur- 
chaser in  two  days  from  the  sale.  The 
plaintiff  boug:ht  the  fixtures;  but,  with 
the  knowledge  of  the  trustee,  allowed 
them  to  remain  on  the  premises  whilst 
he  was  treating  with  the  landlord  for 
a  new  lease.  This  negotiation  fell 
through,  and  the  trustee  surrendered 
the  premises  to  the  landlord,  who  re- 
let them,  the  fixtures  still  remaining  af- 
fixed. About  a  fortnight  afterwards 
the  plaintiff,  learning  of  the  surrender, 
applied  to  the  landlord  for  the  fix- 
tures. ^  In  an  interpleader  issue  between 
the  plaintiff  and  a  person  claiming  title 
througfh  the  new  tenant : 

HM,  that  the  plaintiff  had  not  lost 
his  right  by  delay  or  laches,  and  that 
he  was  entitled  to  the  fixtures.  8aird 
V.  i^%.  677,  581  7iofc. 

Set  Trees,  248  noA;. 

FORECLOSURE. 
Set  Rkdeicption,  719. 

FOREIGN  GOVERNMENT. 
Set  JuBiSDicTioN,  62,  66  fioto. 

FOREIGN  LAW. 
Set  Lex  Loci. 

FORFEITURE. 


1.  When  courts  wiU  reliere  from. 


2.  What  wiuver  of. 


416n«te. 
416  noU, 


8.  Mortgage  conditioned  if  interest  not 
paid  all  to  become  due^  416  note 

12  Eng.  Rep.  ill 


FORGERY. 
/S'^eNEOLiGENCB,  617,  628  note. 


FORMER  SUIT. 

1.  On  the  81  St  of  December,  1839,  certain 
uncollected  rents  belonging  to  the  estate 
of  a  deceased  person  were  sold  by  his 
executors  to  the  respondent.  In  1869, 
the  appellant,  claiming  as  residuary 
legatee  under  the  will  of  the  deceased, 
sued  the  respondent  and  the  surviving 
executor  to  cancel  the  sale  and  for  an 
account  and  payment,  and  after  certain 
abortive  negotiations  for  a  compromise, 
foreclosed  the  pleadings  in  the  action. 
Thereupon  a  "transaction"  was  on  the 
4th  of  June,  1870,  made  between  the 
respondent  and  L.,  the  counsel  and 
attorney  of  the  appellant,  to  the  effect 
that  the  cause  was  stayed  on  certain 
terms  of  payment  and  the  foreclosuro 
removed,  "jusqra'a  nouvel  avis  ,•"  which 
"  transaction,"  on  the  10th  of  June,  the 
respondent  revoked  and  pleaded  to  the 
action.  Thereafter  the  appellant  prayed 
for  judgment  in  terms  of  the  com- 
promise, which  was  refused. 

In  January,  1871,  the  appellant 
brought  another  action  to  enforce  the 
compromise,  and  the  respondent  plead- 
ed, first,  that  the  pendeDcy  of  the  orig- 
inal action  for  suDstantially  the  same 
cause  was  a  bar,  or  that  the  discontin- 
uance thereof  was  a  condition  prece- 
dent to  the  right  to  maintain  a  fresh 
one;  secondly,  res  judicata;  thirdly, 
fourthly  and  fifthly,  that  the  "trans- 
action" was  conditional  on  ratification 
by  the  court,  was  made  by  L.  without 
appellant's  authority,  and  under  mis- 
take, surprise,  or  fraud: 

Held,  first,  that  the  pendency  of  the 
first  action  was  not  a  bar  to  the  institu- 
tion of  the  second ;  nor  was  the  discon- 
tinuance of  the  first  a  condition  prece- 
dent to  bringing  the  second.  The  right 
mode  of  enforcing  the  "transaction" 
was  by  a  separate  action. 

2.  Secondly,  the  "transaction"  was  in- 
tended to  be  final,  but,  according  to  the 
Canada  Civil  Code,  interpreted  by  the 
aid  of  the  French  law,  L.,  in  the 
absence  of  special  authority,  had  not, 
.  by  reason  of  his  being  "avocat"  and 
"  avoue"  any  power  to  bind  his  client 
thereby. 
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8.  Am  awui  can,  however,  bind  his  client 
(until  desavm)  by  any  proceeding  in  the 
cause,  though  taken  without  his  client's 
authority,  or  even  in  defiance  of  his 
prohibition.     King  v.  PenxoncauU. 

127,  145  note. 


FRAUD. 

.  A  man  twenty -six  years  of  ace,  entitled 
to  a  reversion  of  £600,  but  wholly  with- 
out present  means,  applied  to  a  money 
lender,  who  advancea  him  £85  on  a 
mortgage  of  the  reversion  for  £100, 
Avitb  a  provision  that  if  default  should 
be  made  in  payment  of  the  £100,  the 
£100  should  bear  interest  at  5  per  cent, 
per  month.  Twelve  years  afterwards 
the  reversion  fell  into  possession,  and 
on  a  bill  filed  by  the  personal  repre- 
sentative of  the  mortgagor,  a  decree 
was  made  for  redemption  on  payment 
of  the  sum  borrowed  and  simple  inter- 
est at  5  per  cent.    Beynon  v.  Cook. 

769 

See  Insurance,  FiaE,  846  note, 
Nbglioence,  617,  628  note. 
Will,  76,  101  note. 


FRAUDS,  STATUTE  OF. 

1.  The  defendant's  son,  II.,  junior,  gave 
a  verbal  order  in  London  on  the  18th 
of  February,  1870,  to  the  plaintiffs  to 
send  thifee  cases  of  leather-cloth  to  the 
defendant  at  Cologne;  the  plain tifis 
had  been  in  the   habit  of  forwarding 

foods  to  the  defendant  through  U.  £ 
'.,  Rotterdam,  and  H.,  junior,  being 
informed  that  the  port  of  Rotterdam 
was  blocked  with  ice,  directed  that  the 
three  cases  should  be  sent  through 
Messrs.  G.,  Ostend.  When  the  plain- 
tiffs had  executed  the  order  Rotter- 
dam was  again  open,  and  Messrs.  G. 
had  given  up  their  Ostend  route.  The 
plaintiffs  therefore  forwarded  the  three 
cases  through  H.  <&  P.,  via  Rotterdam; 
and  on  the  same  day,  the  1st  of  March, 
they  forwarded  the  invoice  from  the 
plamtiffs  to  the  defendant,  giving  the 
price,  «fcc.,  with  a  letter,  in  which  they 
said :  "  Inclosed  we  hand  you  invoice 
of  three  cases  leatlier-cloth.  This  or- 
der came  through  Mr.  H.,  junior,  who 


instructed  us  to  send  it  through  Messrs. 
G.,  Ostend,  but  as  they  have  given  up 
that  route  we  have  sent  it  through  H. 
<&  P.,  Rotterdam,  as  before."  The  de- 
fendant received  but  did  not  answer 
this  letter,  but  gave  further  orders  for 
goods  to  the  plaintifis,  wjiich  were  for- 
warded via  Rotterdam.  The  ship  by 
which  the  three  cases  were  sent  was 
stranded  and  the  goods  damaged.  On 
the  28th  of  June  the  plaintiffs  wrote  to 
the  defendant,  inclosing  their  statement 
of  account,  and  reauesting  payment ; 
and  on  the  5th  of  July  defendant  wrote 
to  plaintiffs,  acknowledging  the  receipt 
of  the  statement,  and  saying,  "  In  look- 
ing over  your  statement  I  find  you  have 
charged  me  for  goods  which  have  been 
entirely  lost  in  the  sunk  ship,  being 
sent  via  Rotterdam.  You  state  in  your 
letter  of  March  1st  tliat  Mr.  U.,  junior, 
instructed  you  to  send  the  goods 
through  Messrs.  G.,  via  Ostend,  but  on 
account  of  their  having  given  up  that 
route  3'ou  sent,  without  any  instruc- 
tions, the  goods  via  Rotterdam."  Fur- 
ther correspondence  ensued,  and  de- 
fendant having  refused  to  pay  for  the 
three  cases,  an  action  was  brought,  and 
the  above  fact^  and  correspondence 
appeared  on  the  trial. 

The  judge  ruled  that  there  was  suffi- 
cient memorandum  in  writing,  signed 
by  the  defendant,  of  the  contract;  and 
left  it  to  the  jury  to  say,  firom  the 
silence  and  subsequent  conduct  of  de- 
fendant, whether  or  not  there  had  been 
an  assent  by  him  to  the  chan^  of  route 
from  Ostend  to  Rotterdam  before  the 
loss :  and  they  found  in  the  affirmative, 
and  a  verdict  passed  for  the  jdaintiffs : 

Held,  that  there  was  sufficient  mem- 
orandum of  Uie  original  contract;  and 
that  there  was  evidence  from  which 
the  jury  might  find  that  the  defen- 
dant had  assented  to  the  substituted 
performance  in  the  change  of  route, 
which  assent  need  not  be  in  writing. 
LecakeTf  etc.,  Co,  v.  Hleronimtu. 

211,  217  note, 

2.  Declaration  that  the  plaintiff  and  de- 
fendant had  been  negotiating  for  the 
letting  by  the  defendant  to  the  plaintiff 
of  a  messuage,  together  with  the  use 
of  the  furniture  therein,  and  the  plain- 
tiff objected  to  become  tenant  on  the 
ground  that  the  messuage  was  in  im- 
perfect repair  and  insufficiently  fur- 
nished ;  tliat  the  defendant,  in  order  to 
induce,  i^  he  in  fact  did  thereby  in- 
duce, the  defendant  to  become  forth- 
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vrith  tenant  to  him  of  the  messoase 
"without  requiring  the  defendant  to  do 
any  repairs  or  sending  additional  fur- 
niture into  the  same  previously  to  the 
creation  of  the  tenancy,  verbally  prom- 
ised the  plaintiff  that  he  would  within 
a  reasonable  time  after  the  creation  of 
the  tenancy  do  such  repairs  and  send 
additional  mrniture  into  the  messuage ; 
and  thereupon,  afterwards,  in  considera- 
tion that  the  plaintiff,  at  the  request  of 
the  defendant,  had  so  forthwith  become 
tenant  to  the  defendant  of  the  messuage 
without  requiriog  the  defendant  to  do 
any  such  repairs  or  to  send  into  the 
meesuaee  any  such  additional  furniture, 
the  defendant  promised  the  plaintiff 
that  he  would,  within  a  reasonable 
time,  do  such  repairs  and  send  such 
additional  furniture  into  the  messuage. 
Averment  of  conditions  precedent. 
Breach,  that  the  defendant  did  not 
perform  his  last-mentioned  promise : 

Held,  on  demurrer,  that  the  agree- 
ment declarecl  on  did  not  relate  to  an 
interest  in  land  within  s.  4  of  tlie 
SUtute  of  Frauds  (29  Car.  2,  c.  8);  and 
nn  action  could  be  maintaiued  upon 
it  though  not  in  writing.  Angm  v. 
Duke.  286,  241  iwU. 

8.  The  defendants,  a  municipal  corpora- 
tion, were  possessed  of  a  dock  of  which 
they  allowed  the  use  to  ships  needing 
repairs,  under  certain  printed  regula- 
tions. The  plaintiff  entered  into  a  parol 
agreement  with  the  defendants  for  the 
use  of  the  dock,  upon  the  terms  of  such 
regulations.  By  these  regulations  it 
was  provided  that  the  dock  should  be 
"let"  to  parties  requiring  the  same  for 
the  repair  of  vessels  at  such  rates  as 
the  council  of  the  borough  should  from 
time  to  time  sanction,  and  that  vessels 
entered  in  a  book  kept  by  the  borough 
treasurer  should  be  allowed  to  enter  the 
dock,  as  far  as  possible,  according  to 
the  order  of  entry  in  the  book.  The 
regulations  contamed  provisions  that 
the  defendants  should  be  entitled  to 
detain  the  vessel  in  the  dock  until  the 
dockage  was  pidd,  that  the  corporation 
foreman  should  open  and  shut  the  dock 
gates,  and  various  other  provisions  tend- 
ing to  show  that  the  defendants  intended 
to  retain  possession  of  and  control  over 
the  dock  while  in  use  by  vessels.  The 
defendants  did  not  admit  the  plaintiff's 
vessel  into  the  dock  in  her  turn : 

Hddy  in  an  action  for  breach  of  con- 
tract by  the  plaintiff  against  the  defen- 


dants, that  the  contract  was  not  for  an 
interest  in  land  within  the  4th  section 
of  the  Statute  of  Frauds,  and  therefore 
need  not  be  in  writing;  and,. secondly, 
that  the  contract  need  not  be  under  the 
seal  of  the  corporation.  Wdk  v.  May- 
or, etc,  468 

4.  In  an  action  to  recover  the  price  of 
clocks  sold  by  the  plaintiff  to  the  de- 
fendant, it  appeared  that  the  plaintiff's 
traveller  when  he  took  the  order  for 
the  eoods  wrote  out  in  the  presence  of 
the  defendant  upon  printed  forms  two 
memoranda  of  it,  putting  the  defendant's 
name  upon  them,  and  handing  one  of  the 
papers  to  the  defendant,  who  kept  it: 
Held  that  there  was  no  evidence  that 
the  plaintiff's  traveller  signed  the  mem- 
oranda as  agent  of  the  defendant  so  as 
to  bind  him  within  s.  17  of  the  Statute 
of  Frauds.     Murphy  v.  Boese, 

667,  672  nUe. 


FREIGHT. 
See  Admiraltt,  646. 


.GIFT. 

1.  A  testatrix,  both  before  and  after  she 
made  her  will,  purchased  sums  of  stock 
in  the  names  of  herself  and  the  son  of 
her  daughter-in-law.  By  her  will  she 
gave  the  residue  of  her  estate  to  her 
daughter-in-law  for  life,  and  after  her 
death  to  the  son  and  the  daughter  of  the 
daughter-in-law  : 

Heldt  that,  under  the  circumstances, 
the  sums  of  stock  so  purchased  were  a 
gift  to  the  son  of  the  daughter-in-law: 

2.  Hdd,  that  in  such  a  case  the  evidence 
of  the  son  and  his  wife  was  admissible, 
and  could  not  be  disregarded  as  rebut- 
ting the  presumption  of  a  resulting 
trust;  ana  that,  coupled  with  the  cir- 
cumstances under  which  the  stock  was 
purchased,  it  was  sufficient  to  rebut  the 
presiunption : 

8.  Heid,  on  the  facts,  that  the  testatrix 
had  not  placed  herself  in  loco  parerUit 
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to  the  0on  of  her  danf  hter-in-law  or  to 
the  other  residaary  legatee,  and  that 
both  these  facts  would  have  to  be 
proved,  to  make  the  gift  an  ademption 
of  the  residuary  bluest.  Fowha  v. 
Patcoe,  750,  760  w>U. 


GRANT. 

.  A  landowner,  who  has  demised  for  a 
term  of  years  the  right  of  shooting  oyer 
his  lands,  is  not  thereby  prevented  from 
cutting  timber  as  he  thinks  fit  in  the 
ordinary  management  of  his  land,  al- 
though injurious  to  the  shooting.  Geams 
V.  Baker,  760 

See  Easmmkht,  250,  256  noie. 


HABEAS  CORPUS. 
See  CanoNAL  Law,  181. 

HEARING  IN  PRIVATE. 
See  DivoBOB,  686. 

HEIR. 
See  Feaud,  769. 

HIGHWAY. 
See  Neou&knok,  275. 

HUSBAND  AND  WIFK 

1.  A  woman  having  a  sum  of  money  de- 
posited with  a  merchant,  and  standing 
in  her  name,  married  a  man  whom  she 


afterwards  aooompanied  on  a  voyage, 
and  both  were  drowned  at  the  same 
time.  The  money  was  transferred  by 
the  merchant  into  the  names  of  the  hoe- 
band  and  wife ;  but  the  ynly  direction 
g^ven  to  the  merchant  by  the  husband 
was  to  keep  this  property  separate  firom 
his  other  moneys.  The  hosband  by  his 
will,  after  reciting  that  his  wife  had 
previously  to  her  marriage  depooted 
with  the  merchant  this  money,  whkli 
was  standing  in  her  name,  dispoaed  of 
the  property  as  his  own : 

Heldt  that  the  hosband  had  done  no 
act  to  reduce  the  wife's  money  into  poa- 
session,  and  that  it  woold  go  to  her 
personal  representatlvea.  SenaUom  v. 
FaOiUo.  SOS 

See  Masukd  Womn,  808. 


iDiora 

See  LuvATio,  699. 

TausTs  A2n>  Taunsn^  7S4, 7S6. 


ILLEGAL  AGREEMENTS. 

1.  Tenders  for  the  supply  of  stone  havings 
been  invited  by  a  corporation,  it  was 
agreed  between  A.,  B.,  C,  and  D.,  qnar- 
rv  owners,  that  B.  should  not  tender, 
tnat  C.  and  D.  should  tender  above  A.'s 
price,  that  A.  should  purchase  certain 
quantities  of  stone  from  B.,  C,  and  D. 
at  a  fixed  price,  and  that  B.,  C,  and  D. 
should  not  supply  the  corporation  with 
stone  during  187^. 

The  stone  was  purchased  as  agreed, 
by  A.,  but  B.,  in  breach  of  the  agree- 
ment, sent  in  a  tender,  which  was  ac- 
cepted: 

I£dd^  on  demurrer,  that  the  agreement 
was  not  void,  and  that  a  bill  would  lie 
by  A.  to  restrun  B.  from  supplying  the 
corporation  directly  or  indirectly  during 
1875  with  stone,  without  making  the 
corporation  parties.  Jonee  v.  North.  826 

See  Duaiss,  736,  741  noU, 
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IMPLIED  INDEMNITY. 
8b$  IifPXMNiTT,  816,  822  noU. 

INCIDENT. 
See  Grant,  760. 

INDEMNITY. 

1.  The  plaintifis  were  in  poesession  of  cer- 
tain tracks,  which  were  claimed  by  the 
defendant,  and  also  by  the  proprietors 
of  the  K.  P.  Colliery.  A  correspond- 
ence took  place  between  the  plaintiffs 
and  the  defendant,  in  which  the  plain- 
tififs  asked  for  an  indemnity  if  they 
should  deliver  up  the  trucks  to  the  de- 
fendant Th0  derendant,  without  giving 
any  answer  as  to  the  indemnity,  wrote 
requiring  the  plaintiffs  to  send  the 
trucks  back  to  him,  which  they  there- 
upon did.  The  K.  P.  Colliery  proprie- 
tors then  brought  an  action  against  the 
plaintiffs  for  conversion  of  the  trucks, 
and  their  dalm  proving  well  founded, 
the  plaintiffs  were  obliged  to  pay  a  sum 
of  money,  in  settlement  of  the  action, 
which  they  sought  to  recover  from  the 
defendant  upon  a  contract  of  indemnity  : 

Held,  following  the  doctrine  laid  down 
in  Bdts  v.  OiJt>bin»  (2  Ad.  &  E.  57)  and 
Toplia  V.  Grane  (6  Bing.  N.  C,  636), 
that  there  was,  under  the  circumstances 
of  the  case,  evidence  of  an  implied 
promise  to  indemnify. 

2.  The  principle  upon  which  in  such  cases 
a  contract  of  indemnity  is  implied  is 
not  confined  to  cases  of  principal  and 
agent,  or  employer  and  employed.  Dug- 
£Ue  V.  Loverififf.  8 1 6,  822  note. 


INJUNCTION. 

See  Grant,760. 

Illbgal  Agbbehbnt,  826. 


INNKEEPER. 

1.  A.  went  to  the  defendant's  inn   and 
stayed  there  with  his  family  for  some 


time;  he  took  with  him  to  the  inn  a 
*  piano  as  his  own  which  he  had  hired 
of  the  plaintiff.  A.  having  left  the  inn 
in  debt  to  the  defendant,  Sie.  defendant 
claimed  as  against  the  plaintiff  to  detain 
the  piano  by  virtue  of  his  lien  as  inn- 
keeper: 

Aeld,  affirming  the  decision  of  the 
Court  of  Queen's  Bench,  that,  whether 
the  defendant  as  innkeeper  was  bound 
to  take  in  the  piano  or  not,  having  done 
so  he  had  a  hen  upon  it  ThrefaXL  v. 
JBorwiek,  266,  268  note. 

See  SxoiBB,  259. . 


INSURANCE. 
See  Nones,  886. 

INSURANCE,  FIRE.  • 

1.  Under  the  terms  of  a  lease  the  tenant 
was  bound  to  insure  against  fire,  and 
had  an  option  of  purchasing  the  prop- 
erty. He  insured  ii^a  sufKcient  sum. 
The  premises  were  damaged  by  fire, 
and  it  then  appeared  that  the  landlord' 
had  a  policy  on  the  premises  in  another 
office,  of  which  the  tenant  had  no  notice. 
The  two  offices  apportioned  the  amount 
of  loss  between  the  two  policies,  and 
the  landlord  received  what  was  thus  pay- 
able under  the  policy  effected  by  him. 
The  tenant  shortly  after  the  fire  gave 
notice  to  exercise  his  option  of  pur- 
chase, and  proposed  that  the  insurance 
money?  under  both  policies  should  go 
in  part  payment  of  the  purchase-money. 
The  landlord  claimed  to  retain  for  his 
own  benefit  the  money  received  under 
the  policy  effected  by  him,  and  insisted 
on  the  money  under  the  other  policy 
being  applied  in  reinstating  the  prem- 
ises, and  on  the  tenant  declining  to 
do  this  brought  ejectment  against  him  : 

Held,  that  the  landlord  was  not  en- 
titled to  retain  .for  his  own  benefit  the 
moneys  received  under  the  policy  effect- 
ed by  him,  nor  to  insist  on  the  moneys 
being  applied  in  reinstating  the  proper- 
ty alter  the  tenant  had  exercised  his 
option  of  purchase.  Reynard  v.  Arnold. 
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2.  A  fire  insurance  was  effected  in  respect 
of  certain  property  through  an  agent 
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named  Donald,  who  inspected  the  prem- 
ises. One  condition  of  the  policy  was, 
that  any  material  misdescription  of  the 
property  would  render  the  policy  void. 
The  buildings  were  described  as  built 
of  brick  and  slated,  but  it  turned  out 
that  one  of  the  buildings  was  not 
roofed  with  slate  but  with  tarred  felt. 
The  company  alle|?ed  that  Donald  was 
not  their  agent,  but  the  agent  of  the 
insured ;  and  that  the  misdescription 
rendered  the  policy  void : 

Hdd^  that  the  misdescription  was 
immaterial,  and  not  sufficient  to  vitiate 
the  policy ;  but  that  if  material,  it  was 
made  by  Donald,  as  the  agent  of  the 
insurance  company,  and  the  insured 
were  not  responsible  for  it.  In  re  Uni- 
versal, etc,  846,  860  uote. 


INSURANCE,  MARINE. 

1.  The  master  of  a  vessel  has  no  power 
to  sell  her  so  as  to  affect  the  insurers, 
except  under  circumstances  of  strin- 
gent necessity;  such  circumstances  as, 
after  sufficient  examination  of  her  con- 
dition, after  every  exertion  in  his  power, 
within  the  means  at  his  disposal,  to  ex- 
tricate her  from  peril  or  to  raise  funds 
for  the  repair,  leave  him  no  alternative 
but  to  sell  her  as  she  is. 

2.  Rule  made  absolute  (reversing  the  or- 
der of  the -Supreme  Court)  for  ^  new 
trial,  on  the  ground  that  the  verdict  in 
favor  of  the  insured  was  against  the 
weight  of  the  evidence  as  to  the  neces- 
sity for  sale.  Cobequidy.  Barteaiiz,    201 

8.  On  the  24th  of  November.  1871,  V. 
Brothers  insured  with  defendants  in 
London  a  cargo  of  linseed,  1>eIonging  to 
them,  then  on  board  a  brig  at  Constan- 
tinople, for  a  voyage  thence  to  a  port 
of  call  and  discharge  in  the  U.  K.  to  be 
named,  including  ail  risks  of  craft  or 
lighters  to  and  from  the  brig,  each 
lighter  to  be  considered  as  if  separately 
insured,  the  policy  expressing  the  agree- 
ment to  be  with 'v.  Brothers  and  their 
assigns.  The  linseed  was  shipped  un- 
der a  bill  of  lading,  whereby  it  was  to 
be  delivered  at  a  safe  port  in  U.  K.  to 
y.  Brothers  or  asnigns.  Whilst  the  bri^ 
was  on  the  voyage  the  agents  of  V. 
Brotlier8,on  the  17th  of  February,  1872, 
sold  in  Loudon  to  plainttfs  the  cargo  of 


linseed ;  by  the  sold-note  the  seed  was 
to  be  delivered  at  destined  port  in  sooDd 
merchantable  condition,  and  paid  for  in 
fourteen  days  from  being  ready  for 
delivery  by  cash  less  2h  per  ceoU  dis- 
count, or  at  seller^s  option  on  banding 
shipping  docmnents,  less  interest  at  5 
per  cent  The  vessel  to  f^  to  any  safe 
floating  port  in  U.  K.  The  bill  of  la- 
ding was  indorsed  to  plain tiffe.  On  the 
21st  of  February,  plaintiflis  named  a  safe 
floating  port,  and  on  the  arrival  of  the 
brig  at  the  port  the  cargo  was  landed  b j 
public  lighters  employed  by  plaintiffs ; 
on  the  28th  of  February,  one  of  the 
lighters  was  spnk  off  the  pUuntiffis'  wharf, 
being  a  loss  within  the  terms  of  the  de- 
fendants' policy.  The  loss  occnrred 
when  part  only  of  the  cai^o  had  been 
disluir^ed,  andoefore  plaintiffs  had  paid 
the  price  of  the  careo.  In  Juno,  187i, 
the  policy  was  handed  by  V.  Brothers 
to  plaintiffs;  and  on  the  17th  of  Octo- 
ber V.  Brothers  indorsed  on  it  an  as- 
signment to  plaintiffs,  and  they  brought 
an  action  upon  it  to  recover  for  the  loss 
of  the  seed  in  the  lighter  : 

Heid,  that  the  plaintiflb  could  not  re- 
cover. The  policy  was  not  expressly 
agreed  to  be  assigned  to  plaintiffs  by  the 
sold-note ;  and  no  such  Intention  could 
be  inferred  from  the  terms  of  the  note, 
inasmuch  as  it  was  necessary  tliat  V. 
Brothers  should  keep  the  policy  for  their 
own  protection  until  right  delivery  of 
the  cargo.  When  the  seed  was  put  on 
board  the  lighter  employed  by  plain- 
tiffs, the  seed  was  delivered  to  plain- 
tiffs, and  V.  Brothers'  interest  ceased  and 
the  policy  lapsed ;  and  the  subsequent 
assignment  by  V.  Brothers  to  plaintiffs 
was,  therefore,  of  no  aviul  imder  31  A 
32  Vict.  c.  86,  8.  1.  JVbrtA,  etc.,  v. 
Ardianffd,  etc.  28*2 

4.  A  policy  of  insurance  on  a  cargo  of 
wheat  shipped  from  Yama  to  Mar- 
seilles contained  the  usual  memorandum 
against  averafi^  unless  general,  and  the 
following  term  '*  geucnu  average  as  per 
foreign  stetement." 

The  ship,  after  starting  from  Varna, 
met  with  heavy  weather,  and  was  forced 
to  carry  a  great  press  of  canvas  to  avoid 
a  lee-shore.  This  caused  her  to  strain 
very  much,  and  having  sprung  a  leak 
and  become  otherwise  disabled,  she  was 
brought  to  the  port  of  Constantinople. 
It  was  found,  on  a  survey,  that  a  tiftii 
of  the  wheat  had  been  damaged ;  and 
the  surveyors   recommended    that  the 
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Toyage  should  end  at  Gonstantmople, 
and  the  damaged  part  of  the  wheat 
should  be  soldj  and  the  rest  tranship- 
ped to  Marseilles.  It  appeared  that 
the  repairs  necessary  for  the  ship  would 
have  taken  from  one  to  two  months. 
Under  these  circumstances,  the  recom- 
mendation of  the  surveyors  was  carried 
out  and  an  adjustment  of  average  in  re- 
spect of  ship  and.  cargo  was  made  at 
Constantinople.  In  such  adjustment 
tlie  damaee  which  the  cargo  of  wheat 
had  sustained  was  treated  as  general 
average,  and  in  accordance  with  such 
average  adjustment  i^  certain  sum  of 
money  became  payable  by  the  under- 
writers upon  the  policy.  The  law  by 
which  the  adjustment  ought  to  have 
been  r^ulated  according  to  the  law  and 
usages  prevailing  at  Constantinople  un- 
der tlie  circumstances  was  the  law  of 
France,  and  the  average  adjustment  wus 
made  up  in  all  respects  in  conformity 
with  such  law.  In  an  action  on  the 
policy  by  the  owners  of  the  wheat,  the 
defendants  paid  into  court  sufficient  to 
cover  the  plaintiffs'  claim  on  all  the 
items  of  tlie  average  adjustment  ex- 
cept the  damage  to  the  wheat  which, 
by  the  law  of  England,  would  not  un- 
der the  circumstances  be  a  general  aver- 
age loss: 

Held,  in  a  special  case  stated  in  the 
action  (affirming  the  decision  of  the 
court  below),  that  the  voyage  was 
rightly  brought  to  an  end  at  Constanti- 
nople, and  the  average  adjusted  there, 
and  that  the  defendimts  were  liable  in 
respect  of  the  damage  done  to  the  wheat. 
Mavro  v.  Ocean,  ele.  478 

6.  An  underwriter  "on  goods"  may  re- 
insure by  the  same  description ;  and  the 
policy  need  not  be  expressed  to  be  a  re- 
insurance. Mackenzie  v.  Whitworlh.  682 


INTEKT. 
See  Criminal  Law,  280,  234  note. 


JOINT  DEBTORS. 

See  Lex  Loci,  306. 
Set-off,  358. 


JOINT  WRONGDOERS. 

1.  When  two  liable  as,  and  when  not. 
Armstrong  v.  Lancatihire,  etc 

508,  614no^«. 


JUDGMENT. 
See  Ceiminal  Law,  181. 

JUDICIAL. 

1.  When  public  officer  acts  judicially. 
Cheetham  v.  Mayor,  324 

JURISDICTION. 

1.  If  a  trust  fund  is  in  the  Court  of  Chan- 
cery, that  court  may  proceed  to  ad- 
minister it,  even  although  a  foreign 
sovereign  may  be  interested  in  it,  and 
may  not  think  fit  to  come  before  the 
court  in  a  suit  relating  to  it.  Morgan 
V.  Larwiere,  52,  66  note. 


LANDLORD  AND  TENANT. 

1.  A  lease  of  a  farm  contained  a  covenant 
on  the  part  of  the  lessee  not  to  "  assign 
or  demise  to  or  permit  any  other  per- 
son to  occupy  the  premises,  or  any  part 
thereof,  without  the  consent  in  writing 
of  the  lessor,'*  and  a  proviso  for  re-entry 
by  the  lessor  for  an  v  breach.  By  agree- 
ment in  writing  the  lessee  underlet  a 
portion  of  the  larm  to  one  T.  for  one 
year  from  the  31  st  of  January,  1878, 
and  the  lessor,  on  the  30th  of  Septem- 
ber, 1873,  with  knowledge  of  the  un- 
derletting, distrained  for  and  received 
rent  due  on  the  29th : 

Held^  that  the  lessor  had  waived  the 
breach  of  the  covenant  not  to  "  assign 
or  demise"  without  consent;  and  that 
the  permitting  T.  to  remain  in  the  oc- 
cupation of  the  land  during  the  re- 
mainder of  the  year  was  not  a  new  or 
continuing  breach  of  the  covenant  not 
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to  "  permit  any  other  person  to  occupy" 

without  consent.     Walrond  v.  Hawking. 

406,  416  note. 

2.  When  covenant  not  to  underlet  broken 
and  when  one  consent  to,  destroys  cov- 
enant. 416  fiote. 

3.  How  far  courts  will  relieve  from  for- 
feiture. 416  note. 

4.  What  waiver  of  forfeiture.       416  note. 

6.  A  written  agreement  for  the  letting  of 
certain  premises  expressed  the  tenancy 
t«  be  "  for  a  year  certain,  and  so  on 
from  year  to  year  untU  a  half-year's 
notice  should  be  given  by  or  to  eitlier 
party,  at  a  yearly  rent  of  £60  payable 
quarterly,  the  first  payment  to  be  on 
the  26th  of  March  next."  The  agree- 
ment was  dated  the  20th  of  December, 
1872,  and  specified  no  date  for  the  com- 
mencement of  the  term : 

Held,  that  a  notice  to  quit  given  by 
the  landlord  on  the  24th  of  June,  1874, 
was  a  good  notice.    Sandil  v.  Franklin. 

489 
See  FiXTURKS,  677,  681  noU. 
Insurance,  Firk,  766. 

YSNDOA  AND    VE.>n>KB,  479. 


LAW  OF  NATIONS. 
JSee  Jurisdiction,  62,  66  note. 

LEASE. 

8ee  Frauds,  Statutb  of,  468. 
Vendor  and  Vendee,  479. 

LEGACY. 

See  Real  Estate,  887. 
Will,  672,  763. 

LEX  LOCL 

1.  To  an  action  against  a  single  defendant, 
for  a  breach  of  an  agreement  to  build  a 
vessel  entered  into  between  the  plaintiffs 
and  C.  (fe  Co.,  the  defendant  pl^ed  that 
there  was  a  trading  partnership  or  firm 
domiciled  and  carrying  on  business  in 


Scotland  by  the  name  of  G.  A  Ca,  and 
that  ttie  agreement  was  an  agreement 
made  in  Scotland  by  the  plaantifis  with 
the  firm,  and  was  to  be  performed  wholly 
in  Scotland  without  the  jurisdiction  o^ 
the  English  courts  and  within  the  joria- 
diction  of  the  Scotch  courta ;  and  by 
the  law  of  Scotland  the  firm  was  and 
is  a  distinct  person  from  any  or  the 
whole  of  the  individual  members  of 
whom  it  consists  and  of  whom  the  de- 
fendant is  one;  and  the  firm,  by  the 
law  of  Scotland,  is  capable  of  maintain- 
ing the  relation  of  deotor  and  creditor 
separate  and  distinct  from  the  obliga- 
tions of  the  partners  as  individuals,  and 
can  hold  property,  and  has  the  capacity 
of  suing  and  being  sued  as  such  8ep»- 
rate  person  by  the  name  of  C.  d  Co. ; 
that  the  agreement  was  made  by  the 
firm  as  such  separate  person  ana  not 
•  jointly  and  severally  by  the  individual 
members  thereof;  that  at  the  date  of 
the  agreement  the  firm  consisted  of  cer- 
tain individual  members,  who  are  all 
domiciled  in  Scotland ;  and  that  by  the 
law  of  Scotland  the  defendant  was,  as 
a  partner  in  C.  <b  Co.  in  the  making  of 
the  agreement,  liable  to  the  plaintifils 
for  the  satisfaction  of  any  judgment 
which  might  be  obtained  against  the 
firm  or  the  whole  of  the  individual  part- 
ners jointly  for  any  breaches  of  th« 
agreement,  and  it  is  a  condition  prece- 
dent to  any  individual  liability  attach- 
ing to  the  defendant  as  an  individual 
member  of  the  firm  in  respect  of  the 
agreement  that  the  firm,  as  such  person, 
or  the  whole  individual  partners  jointly, 
should  first  have  been  sued  and  that 
jadment  should  have  been  recovered 
against  the  firm  or  the  whole  of  the 
partners  jointly,  and  that  the  plaintiffs 
have  not  sued  Uie  firm  of  C.  <b  Co.  nor 
the  whole  of  the  partners  jointly,  nor 
recovered  judgment  against  it  or  them : 
Held,  on  demurrer,  that  the  matters 
stated  in  the  plea  were  matters  of  pro- 
cedure, and  that  the  plea  was  therefore 
bad.     Bullock  v.  Caird.  *         806 


LIBEL. 
See  Discovery,  278. 


LICENSE. 
See  Excise,  269. 
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LIEN. 

.  A  contract  for  the  building  of  a  ship 
providod  that  the  purchase-money  was 
to  be  paid  by  instahnents,  partly  in 
cash  and  partly  by  means  of  biUs  of 
exchange,  to  be  paid  and  given  at  spe- 
cified stages  of  the  progress  of  the  con- 
struction, the  balance  being  paid  on 
completion  by  a  bill.  The  ship  was 
from  the  time  of  paying  or  giving  the 
first  instalment  to  be  the  absolute  prop- 
erty of  the  purchaser  to  the  extent  of 
his  advances,  subject  nevertheless  to 
the  builder's  lien  for  any  unpaid  instal- 
ments. Any  bills  given  during  con- 
struction were  to  be  retired  by  the 
purchaser  at  completion  and  transfer. 
As  the  construction  of  the  ship'  went 
on,  the  vendor  drew  bills  upon  the  pur- 
chaser, which  he  accepted,  for  the  in- 
stalments of  purchase-money.  After 
these  bills  had  been  negotiated,  but  be- 
fore any  of  them  became  due,  the  pur- 
chaser took  proceedings  for  liquidation, 
includiog  his  liability  on  the  bills  among 
his  debts,  and  his  creditors  passed  a 
resolution  to  accept  a  composition.  Tho 
bill-holders  refused  to  accept  the  amount 
of  composition  when  tendered;  The 
purchaser  shortly  after  the  resolution 
gave  notice  to  the  vendor  to  rescind  the 
contract  Not  long  after  this  the  vendor 
became  bankrupt,  and  the  ship  was 
completed  by  his  trustee.  The  bill- 
holders  having  claimed  a  lien  on  the 
ship : 

Hdd  (affirming  the  decision  of  the 
Chief  Judge,  reversing  that  of  the  Coun- 
ty Court  Judge),  that  the  principle  of 
JEx  parts  Warinff  was  not  applicable, 
and  that  the  bill-holders  had  no  lien  on 
the  ship.    Mt  parte  Lambion. 

782,  in  noU. 

See  Attorney,  468,  462  note,  786,  748. 
Innkxefer,  266,  268  note. 


LIGHT. 

1.  In  a  suit  to  restrain  the  defendant  from 
building  so  as  to  obstruct  the  plaintiff's 
ancient  lights,  it  was  proved  that  for  a 
period  of  more  than  twenty  years,  ex- 
tending to  within  a  very  short  time  be- 
fore the  bill  was  filed,  there  had  been 
unity  of  possession  of  the  properties  of 
the  plaintiff  and  the  defendant,  out  there 
was  no  evidence  of  there  ever  having 
been  any  unity  of  title;  and  it  was 
proved  that  before  the  unity  of  po»- 

12  Eng.  Rep.  112 


session  commenced  the  access  of  light 
to  the  windows  had  been  enjoyed  as 
far  back  as  living  memory  went : 

JSeld  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  plaintiff 
had  established  his  title  to  the  access  of 
light,  by  proof  of  enjoyment  from 'time 
immemorial,  independently  of  the  sta- 
tute 2  A  8  Will  4.  c.  71 ;  for  that  the 
statute  does  not  take  aw«y  any  of  the 
modes  of  claiming  easements  which  ex- 
isted before  its  passing : 

2.  Held,  also,  that  the  fact  that  some  of 
the  windows  had  been  considerably  en- 
larged did  not  take  away  the  right  to 
an  injunction  f  and  that  the  plaintiff 
ought  not  to  be  put  upon  the  terms  of 
restorine  the  vdndows  to  their  former 
size.    Ayfuiet/Y.  Olover,  726 


LIQUORS. 
iSSw  ExoisB,  269. 

LUNATIC. 

1.  A  fi^entleman  made  a  settlement  of  near- 
ly the  whole  of  his  property  in  trust  for 
himself  for  life,  ana  then  for  four  of  his 
five  children  and  their  issue.  About 
two  years  afterwards  he  was  found  lu- 
natic. A  son  who  took  no  benefit  under 
the  settlement  desired  to  have  it  im- 
peached, and  adduced  evidence  showing 
that  there  was  reasonable  ground  for 
contending  that  the  settlor  was  of  un- 
sound mind  when  he  executed  it.  The 
income  of  the  lunatic  was  amply  suffi- 
cient for  his  wants : 

Held,  that  no  proceedings  ou^ht  to  be 
directed  at  the  expense  of  the  lunatic's 
estate,  but  that  the  excluded  son  ought 
to  be  allowed  to  file  a  bill,  as  next  friend 
of  the  lunatic,  without  giving  security 
for  costs,  to  impeach  the  settlement.' 
Matter  of  Gordon.  699 

See  Trusts  and  Trustees,  724,  726. 


M 

MANSLAUGHTER. 
See  Criminal  Law,  636,  688  note. 
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MARRIED  WOMAN. 
Bee  Husband  A!n>  Wxfk,  80S. 

MASTER  AM)  SERVANT. 

.  At  a  meetinj?  of  the  members  of  a 
highway  boara  it  was  resolved  that  a 
path  ronning  through  land  in  the  occa- 
pation  of  the  phuntiff  was  a  highway, 
and  that  the  plaintiff  be  directed  to  re- 
move a  lock  from  a  gate  placed  across 
it.  The  surveyor  of  the  board  was  after- 
wards order^  by  them  to  remove  the 
lock,  and  did  so.  On  the  trial  of  an  ac- 
tion of  trespass  brought  by  the  plaintiff 
against  the  members  of  the  board  in 
their  personal  capacity  and  the  sur- 
veyor, in  which  the  defendants  justified, 
Kelly,  C.B.,  nonsuited  the  pluntiff  on 
the  ground  that  neither  the  members 
of  the  board  nor  the  surveyor  were  lia- 
ble individually.  No  evidence  was  there- 
fore given  in  support  of  the  plea  of  jus- 
tification. The  Court  of  Exchequer 
(Kelly,  C.B.,  dissenting)  having  set 
aside  the  nonsuit  and  ordered  a  new 
trial  on  tiie  CTOund,  first,  that  assuming 
that  the  resolution  was  illegal  the  mem- 
bers of  the  board  who  concurred  in  it 
were  personally  responsible ;  secondly, 
that  the  fact  that  the  surveyor  was,  by 
26  <b  26  Vict.  c.  61,8.  16,  bound  to  obey 
the  orders  of  the  board,  did  not  excuse 
him  if  in  obeying  their  ordera  he  did 
an  unlawful  act: 

Held,  by  the  Exchequer  Chamber  (ex- 
pressing no  opinion  as  to  the  liability 
of  the  members  of  the  board),  that  the 
.surveyor  was  liable,  and  that  the  judg- 
ment setting  aside  the  nonsuit  must 
therefore  be  affirmed.  Mill  v.  Hawker. 
538,  544  note. 

See  Afpsentice,  280. 


MINES. 

1.  A  piece  of  land  on  which  a  cotton  mill 
was  to  be  built  was  conveyed,  tiie 
grantor  reserving  to  himself  a  chief 
rent,  and  reserving  all  mines  and  min- 
erals uqder  the  piece  of  land,  and  power 
to  take  the  same  at  pleasure,  making 
compensation  for  damages  to  be  done  to 


the  cotton  mUl.  The  grantee  ooveoant- 
ed  to  bmld  and  keep  in  repur  the  ooCton 
miU: 

Hdd,  that  the  grantor  would  not  be 
restrained  from  working  and  taking  the 
minerals  under  the  piece  of  land,  tboi^ 
the  buildings  on  the  piece  of  land  woold 
neoessarilyoe  thereby  injored.  A^pden 
V.  Seddon.  778 

See  Wiix,  808. 


MISTAKE. 
See  CoNsinBEATioN ,  Failuu  of,  899. 

MONEY  HAD  AND  RECEIVED. 
See  Bankruptcy,  880. 

CONBIDKRATION,  FaILUUE  OF,  899. 

MONEY  PAID. 
See  Vendor  and  Vkndkb,  479. 

MORTGAGE. 

1.  A  mortgage  of  a  foundry,  with  the  en- 
gines, fixtures,  machinery,  tools,  and 
working  plant  therein,  deecribed  the 
chattels  assigned  as  being  **  more  par- 
ticularly enumerated  and  specified  in  an 
inventory  of  even  date  herewith,  to  be 
signed  by  the  parties  hereto,  and  read 
and  construed  as  forming  part  of  these 
presents."  The  deed  contained  no  men- 
tion of  stock-in-trade.  The  inventory, 
which  was  signed  by  the  mortgagors  on 
the  same  day  as  the  deed,  extended 
over  twenty-one  pages.  The  first 
twenty  pages  contained  a  detailed  de- 
scription of  the  engines  and  other 
chattels  which  were  mentioned  under 
general  heads  in  the  deed.  At  the  bot- 
tom of  page  20  was  this  clause  :  '*  The 
stock-in-trade  consists  of  bolts,  brass 
work,  wrought  and  cast  iron  work, 
brass  and  other  work,  both  finished  and 
in  preparation."  And  at  tlie  top  of 
pjige  21   were  these  words  :    "Also  all 


INDEX. 


891 


cast  and  wrought  iron,  steel,  timber,  and 
all  other  stock-in-trade  in  and  apon  the 
before-mentioned  foundry,  workshops 
and  premises.'*  Then  came  this  clause : 
'*  The  contents  of  the  twenty  pre- 
ceding sheets  is  a  complete  and  exact 
inventory  of  the  fixtures,  machinery, 
utensils,  and  things  in,  upon,  or  about 
the  foundry  mortgaged  by  us  this  day." 
This  was  immediately  followed  by  the 
signatureB  of  the  mortgagors  : 

Held  (affirming  the  decision  of  the 
Chief  Judge),  that  the  stock-in-trade 
was  not  included  in  the  mortgage.  Mat- 
ter of  Jardifie.  748 

See  Baxkkuptct,  714. 
Fraud,  769. 
Redsmption,  719. 


MORTGAGE  FORECLOSURE. 
See  Rkdkmption,  719. 

MUNICIPAL  CORPORATIONS. 

.  The  S8th  section  of  the  Manchester 
Improvement  Act,  80  Vict.  c.  xxxvi., 
enacts  that, "  if  the  surveyor  of  the  city, 
or  in  his  absence,  any  other  duly 
qualified  surveyor,  shall  certify  in  writ- 
ing  that  there  is  imminent  danger 
from  any  building,  the  corporation  shall 
and  may^  without  any  presentment,  no- 
tice, or  other  formality,  cause  the  same 
to  be  taken  down  either  wholly  or  in 
parti  or  to  be  repaired  or  secured  m  such 
manner  as  the  corporation  shall  think 
requisite;"  and  by  s.  89  the  expenses 
incurred  are  recoverable  from  the  owner. 
The  city  surveyor  having  certified  that 
there  was  imminent  danger  from  a  build- 
ing of  which  the  plaintiif  was  the  owner 
and  occupier,  the  town-clerk,  assuming 
to  act  on  behalf  of  tlie  corporation,  issued 
a  direction  to  the  surveyor  "  to  cause 
the  building  mentioued  in  his  certifi- 
cate to  be  taken  down  or  repaired  in 
such  manner  as  he  should  think  re- 
quisite." The  surveyor  thereupon  em- 
ployed a  builder  to  take  down  and  re- 
build certain  pflrts  of  the  building,  who 
was  paid  bv  the  corporation  for  so  do- 
ing :  and  the  corporntion  afterwards  re- 
covered the  amount  from  the  plaintiff: 


ffeldf  that  the  certificate  of  the  sur- 
veyor was  conclusive,  and  could  not  be 
questioned  in  an  action  to  recover  back 
the  money  so  paid. 

2.  ffidd,  also,  that  the  acts  of  the  surveyor, 
authenticated  by  the  town-clerk,  were 
the  acts  of  the  corporation ;  or  that,  at 
all  events,  they  were  ratified  and 
adopted  by  them  so  as  to  justify  what 
was  done  under  the  certificate. 

8.  The  certificate  and  notice  referred 
ffenerally  to  the  "building,"  No.  95 
Market  Street :  the  premises  dealt  with 
consisted,  besides  No.  96  Market  Street, 
of  other  premises  adjoining  thereto,  be- 
ing No.  2  Palace  Street,  for  which  the 
plaintiff  was  separately  rated,  but  con- 
nected therewith  by  internal  communi- 
cations, and  occupied  therewith  by  him 
as  one  set  of  business  premises : 

ffeld^  that  the  description  in  the  cer- 
tificate and  notice  was  sufficient  to 
cover  both  sets  of  premises.  Cheetham 
V.  Mayor,  etc.  824 

See  Obdinances,  218,  226  note. 
Wabaantt,  565. 


N 


NEGLIGENCE. 

1.  As  the  plaintiff  was  riding  alonf  a 
highway,  under  which  was  a  sewer,  nis 
horse  trod  on  a  grid,  or  grating,  put 
there  to  drain  the  surface-water  off  the 
road  into  the  sewer.  The  grid  being 
in  a  defective  state  gave  way,  and  the 
horse's  leg  was  injured.  Plaintiff 
brought  an 'action  against  the  Local 
Board  of  Health  of  Uie  district,  who 
are  the  surveyors  of  the  highway,  by 
89.  68,  117,  of  11  A  12  Vict.  c.  63,  and 
in  whom  also  the  sewers  are  vested  un- 
der ss.  48,  45 : 

Held,  that,  though  the  defendants 
might  not  be  liable  as  surveyors  of  the 
highway  they  were  liable  as  owners  of 
the  sewer,  of  which  the  grid  formed 
part,  for  negligence  in  not  keeping  the 
CTid  in  a  proper  state.  WJiile  v.  JJind- 
ley  Load,  etc.  276 

2.  When  and  how  far  stepping  off  a  rail- 
way car  in  motion  is,  when  one  goes  to 
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trw  with  another  protected,  and  duty 
of  company  to  a  lady.  Hobaan  v. 
I^orth  Maatemy  etc.  802,  306  note. 

8.  The  plaintiff,  one  of  the  travelling'  in- 
spectors of  the  carriage  and  wagon 
department  of  the  L.  and  N.  W.  Rail- 
way Company,  was  travelling  under  a 
paaa  from  tliem,  in  one  of  their  car- 
riages, on  a  journey  from  Leeds  to  Man- 
chester. Near  0.  Station,  and  on  the 
line  of  the  defendants,  over  which  the 
L.  and  N.  W.  Railway  had  running 
powers,  the  train  in  which  the  plaintin 
was  travelling  came  into  collision  with 
a  number  of  loaded  wa^ns  which  were 
being  shunted  from  a  siding  by  the  de- 
fendants, and  he  was  Injured.  There 
was  evidence  of  negligence  on  the  part 
of  the  driver  of  the  plaintiff's  train 
in  travelling  at  too  great  a  speed,  so  as 
to  be  unable  to  stop  when  he  came  in 
sight  of  the  danger  signal,  which  had 
b^n  hoisted  by  the  defendants. 

The  jury  found  that  the  accident  was 
caused  by  the  joint  negligence  of  the 
defendants  and  the  L.  and  N.  W.  Rail- 
way Company: 

Held,  Uiat  the  plaintiff  was  so  far 
identified  with  the  L.  and  N.  W.  Railway 
Company  that  he  could  not  recover  : 

4.  SembU,  that  the  evidence  did  not  sup- 
port the  finding  of  the  jury  with  re- 
gard to  the  defendants,  but  showed  that 
3ie  L.  and  N.  W.  Railway  were  solely 
responsible  for  the  accident  Arm- 
slrong  v.  Lancashire,  eU,    508,  514  note. 

5.  The  plaintiffs,  colliery  owners,  had  a 
siding  adjoining  the  defendanta'  line, 
which  was  crossed  by  a  bridge,  and  on 
to  which  the  defendants  were  in  the 

-habit  of  conveying  the  plaintiffs'  empty 
trucks  from  their  line,  the  plaintiffs 
removing  them  as  they  thought  tit  The 
defendants  were  accustomed  to  bring 
such  empty  trucks  along  their  main  line 
at  any  hour  by  day  or  night,  and,  with- 
out notice  to  the  plaintiffs,  to  shunt 
such  trucks  on  to  the  siding  and  leave 
them  there  to  be  disposed  of  by  the 
plaintiffs.  One  Saturday  evening,  af- 
ter working  hours,  the  defendants 
brought  on  to  the  plaintiffs'  siding  and 
left  there  trucks  of  the  plaintiffs,  one 
of  which  was  loaded  with  a  broken 
truck  to  such  a  height  that  it  would  not 
pass  under  the  bridge.  More  than 
twenty-four  hours  afterwards,  but  be- 
fore work  was  resumed  at  the  plaintiffs' 
worktf,    the      defeudauts,    after    dark. 


pushed  on  to  the  siding  other  trucks 
of  the  plaintiffs  which  poshed  the 
loaded  truck  m>  to  the  bridge,  by  which 
means  the  further  progress  of  the  train 
of  trucks  was  checked.  The  engine- 
driver,  believing  that  the  obstruction 
was  caused  by  a  break,  drew  back  the 
engine,  and  gave  with  it  soch  a  posh 
to  the  train  that  the  loaded  track 
knocked  down  the  bridge.  In  an  ac- 
tion for  the  damage  so  done,  the  jury 
found  that  the  plamtifb  were  guilty  of 
contributory  negligence  in  not  removing 
•  the  loaded  truck : 

Held,  by  the  majority  of  the  Ex- 
chequer Chamber  (Denman,  J.,  dissent- 
ing), reversing  the  decision  of  the  Court 
of  Exchequer,  that  there  was  evi 
dence  of  contributory  nei^Ugence  to  go 
to  the  jury.     Radley  v.  LofSan^  etc  544 

6.  The  defendant,  the  salaried  manager 
of  a  bank,  was  appointed  treasurer  to 
guardians  of  the  poor  under  the  Poor 
Law  Consolidated  Order.  A  treas- 
urer's account  between  him  and  the 
guardians  was  duly  kept  according  to 
the  Poor  Law  Orders;  moneys  were 
from  time  to  time  paid  into  the  bank 
of  which  he  was  manager  to  the  ac- 
count of  the  guardians,  and  orders 
signed  by  the  guardians  in  conformity 
with  the  orders  were  cashed  like  checks 
payable  to  order.  The  defendant  re- 
ceived no  salary  or  remuneration,  and 
the  guardians  received  interest  on  their 
balance  when  it  exceeded  £8,000. 

A  person  in  the  service  of  the  clerk 
to  the  guardians,  who  was  employed  to 
fill  up  Uie  orders  for  signature  by  them, 
drew  a  number  of  orders  in  such  a 
way  that  the  amounts  for  which  they 
were  drawn  could  be  increased  by  the 
insertion  of  words  and  figures  in  the 
blank  spaces ;  and  after  signature  of  the 
orders  he  increased  the  amounts  accord- 
ingly. He  also  forged  indorsements  to 
orders  so  increased  in  amount,  and  to 
others  not  so  increased,  and  obtained 
payment  of  them  at  the  bank. 

On  a  case  stated  by  an  arbitrator  in 
an  action  brought  by  the  guardians 
against  the  defendant  for  the  amonnt 
of  the  orders  so  paid,  it  was  found  as 
a  fact  that  the  payment  by  the  trea^ 
urer's  clerks  of  the  excess  was  due  solely 
to  the  fact  that  they  were  misled  by 
want  of  proper  caution  on  tlie  part  of 
the  plaintiffs  and  thefr  derk  in  signing 
the  orders  fraudulently  prepared  for 
their  signature: 

Jlildf  first,  that  the  negligent  draw- 
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in^  of  the  orders  diflentitled  the  plain- 
tins  to  complain  of  the  payment  of  the 
excess; 

.  Secondly,  that  as  to  the  payment  on 
forged  indorsenients  the  account  at  the 
bank  was  in  effect  the  plaintiffs*  ac- 
count ;  that  the  bank  was  protected  by 
16  <fe  17  Vict.  c.  59,  8.  19 ;  and  that  as 
by  the  act  and  direction  of  the  plain- 
tififs  the  only  receipt  of  moneys  on  their 
behalf  was  a  receipt  by  the  bank,  the 
defendant  was  not  chargeable  in  any 
other  way  than  as  the  bank  was  charge- 
able ;  and  further,  that  if  the  account 
at  the  bank  were  regarded  as  the  de- 
fendant's account,  stiU  being  so  kept  by 
the  order  of  the  plainti£b,  they  could 
not  make  any  claim  against^im  which 
he  could  not  enforce  against  the  bank. 
Halifax  Union  v.  WtudwrighL  617, 
628  note. 


KEGOTIABLE  INSTRUMENTS. 

1.  When  bonds  are  and  who  are  bona  fide 
holders  thereof.    Dow  v.  Black,   166, 
165  note. 
See  Bonds,  525,  584  note. 


NOTICE. 

1.  In  1845  R.  effected  a  policy  for  £1,000 
upon  his  life,  and  assigned  it  by  way 
of  mortgage  to  G.  In  1868,  W.  (who 
was  G.'s  attorney)  went  to  the  office  to 
pay  a  premium  and  to  confer  with  the 
secretary  upon  other  business  connected 
with  the  office,  and  then  informed  him 
of  the  assignment  In  1862  R.  be- 
came a  bankrupt,  and  he  died  in  1871. 
After  the  death  of  R.  the  office  for  the 
first  time  had  notice  of  his  bank- 
ruptcy ; 

Hdd, — ^upon  a  special  case,  the  court 
to  draw  inferences  of  fact, — that  the 
conversation  between  W.  and  the  secre- 
tary in  1858  was  a  sufficient  notice  to 
the  office  that  the  policy  had  been  as- 
signed and  was  not  in  the  order  and 
disposition  of  R. ;  the  statute  requiring 
sucn  notices  to  be  in  writing  not  being 
at  that  time  in  existence.  AUetetm  v. 
Chichester,  886 

See  Bankruptcy,  830". 

Landlord  and  Tenant,  489. 
Municipal  Corporations,  824. 


OCCUPATION. 
See  Chattel  J^ortoaob,  524. 

OFFICER. 

See  Master  and  Servant,  588,  544  note. 
Warrantt,  555. 

OPTION. 
^See  Agreement,  295,  296  note, 

ORDINANCES. 

1.  A  local  board  of  health  made  by-laws, 
under  s.  84  of  the  Local  Goremment 
Act,  1858  (21  &  22  Vict  c.  98) :  "  6th. 
Eveiy  person  intending  to  erect  any 
new  building  shall  give  fourteen  days' 
notice,  to  be  delivered  to  the  board's 
surveyor,  or  left  at  his  house,  with  de- 
tail plans  and  sections,  and  any  person 
who  shall  erect  any  new  building  with- 
out delivering*  such  notice  and  plans 
and  sections,  or  without  having  the 
plans,  (&c.,  approved  by  the  board,  shall 
be  liable  to  a  penalty  of  40«.'*  Bv  by- 
law 86,  the  board  may  cause  to  oe  al- 
tered or  pulled  down  any  building  be- 
ffun  or  done  ii;  contravention  of  the 
by-laws : 

Held,  that  the  6th  bv-law  was  within 
the  powers  conferred  by  s.  84,  and  was 
reasonable,  and  therefore  valid.  Hall 
V.  Nixon.  218,  226  note. 


PARENT  AND  CHILD. 

1.  Per  The  Lord  Chancellor  (Lord 
Cairns) :  The  act  of  Parliament  has 
givep  the  court  the  widest  discretion  to 
weigh  the  comparative  advantages  or 
disadvantages  of  giving  the  custody  of 
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all,  or  of  any  of  tlie  children,  to  the  one 
parent,  or  to  the  other ;  and  I  am  at  a 
loss  to  conceive  how  any  general  role 
can  be  laid  down.  It  is  the  duty  of  the 
court  to  consider  all  the  circumstances 
of  the  particular  case. 

2.  Per  Th£  Lord  Chancellor  :  Grave  as 
the  offence  in  this  case  was,  there  ap- 
pears .to  be  no  continuance  of  immoral- 
ity. It  is  proved  tliat  the  husband  is 
affectionately  attached  to  his  children, 
and  has  always  been  so.  He  is  en- 
gaged in  a  profitable  business.  1  can- 
not perceive  that  an  order  which  should 
take  ^om  him  the  custody  of  his  sons 
would  be  conducive  to  their  future  wel- 
fare. It  is  a  very  different  matter  with 
regard  to  the  daughters.  Their  mother, 
against  whom  nothing  has  been  proved, 
is  the  natural  person  to  have  their 
custody. 

S.  iV  Lord  O'Hagan  :  The  father  did  not 
lead  an  openly  immoral  life,  but  had  the 
character  of  a  religious'  and  upright 
man.  He  had  a  ^nuine  love  for  his 
childi-en,  and  exhibited  a  watchful  care 
of  them ;  and  there  does  not  seem  any 
reasonable  ground  for  anticipating  that 
the  male  children  will  be  injured  if  their 
custody  be  with  their  father ;  especially 
as  they  are  of  sufficient  age  to  be  kept 
at  school. 

4.  Per  Lord  Sblborxb  :  Looking  to  the 
moral  interest  of  thes9  boys,  I  am  not 
satisfied  that  it  will  be  compromised 
by  leaving  them  in  the  care  of  him 
who  is  their  natural  and  legal  guardian, 
and  on  whom  their  material  interest 
must  mainly  depend.  Bymington  v. 
-     ■  109,  123  naU, 


PAROL  EVIDENCE. 

1.  How  far  admissible  to  ud  in  construc- 
tion of,  or  to  show  mistake  in,  wills. 
'Charter  v.  Charter,  1,  21  iiofe. 

2.  When  admissible  and  when  not  246  naU, 
See  Frauds,  Statute  of,  286,  241  note. 


PARTNERSHIP. 

See  Illegal  Agreement,  826. 
Lex  Loci,  306. 


PASS. 
See  Carrier,  268,  278  note. 

PATENT. 

1.  An  agreement  by  the  vendor  of  a  patent 
to  assign  to  the  purchaser  all  future 
patent  rights  which  the  vendor  may 
hereafter  acquire  of  a  like  nature  to  the 
patent  sold,  is  not  contrary  to  public 
policy.  Priniing,  ete.,Co,  v.  JBampaon.  841 

PAYMENT. 
See  Bankruptct,  888, 88*7  note. 

PERFORMANCE. 

See  Frauds,  Statute  or,  211. 
Sale,  681. 
Title,  846,  867  note, 

PERSONAL  ESTATE. 
See  Real  Estate,  887. 

POSSESSION. 
See  Sale,  401,  466  noU,  681. 

PRECATORY  TRUST. 
See  Will,  67. 

PREFERRED  STOCK. 
See  Ultra  Vires,  798,  802  note. 

PRESCRIPTION. 
See  Light,  726. 

PRINCIPAL  AND  AGENT. 

See  Corporations,  148,  164  note. 
Factor,  418. 
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8ee  Frauds,  Statutk  of,  667,  672  note, 
Insukanck,  Fire,  846,  860  note. 
Nrouoence,  617,  628  note. 
Warranty,  666. 


PRINCIPAL  Am)  SURETY. 

1.  Where  the  acceptor  of  a  bill  of  ex- 
change presents  a  petition  for  liqui- 
dation or  composition  under  the  Bank- 
ruptcy Act,  1869,  and  the  creditors  pass 
a  resolution  for  liquidation  or  composi- 
tion, the  acceptor  must  be  considered 
as  discharged  oy  operation  of  law,  and 
the  drawer  is  thereby  not  discharged 
from  his  liability.  In  such  a  case  it 
makes  no  difference  whether  the  bill- 
holder  is  present  at  the  meeting  or  not, 
or  whether  he  votes  in  favor  of  the 
resolution  or  against  It.  Matter  of  Jo- 
coha,  101,  in  note. 

See  Bankruptct,  704. 


PRIVATE  HEARING. 
See  Divorce,  686. 

PROFITS. 

See  Will,  808. 

PROHIBITION,  WRIT  OF. 

.  When  a  superior  court  is  clearly  of 
opinion,  both  with  reference  to  the  facts 
and  the  law,  that  an  inferior  court  is 
exceeding  its  jurisdiction,  it  is  bound 
to  grant  a  writ  of  prohibition ;  whether 
the  applicant  for  the  prohibition  is  the 
defendant  below  or  a  stranger.  In  such 
a  case,  neither  the  smallness  of  the  claim 
in  the  suit  below  nor  delay  on  th«  part 
of  the  applicant  is  a  reason  for  refus- 
ing the  writ  The  plaintiff  in  tlie  in- 
ferior court  has  in  no  case  an  absolute 
right  to  have  the  plaintiff  in  prohibition 
put  to  declare  in  prohibition.  Worthr 
tngton  v.  JeffHee.  440 


PROMISSORY  NOTES. 

See  Bona  Fidb  Holder,  692,  608  note. 
Neougsncb,  617,  628  note. 


PUBLIC    OFFICERS. 
See  Warrantt,  666. 


R 


RAILWAY  COMPANY. 

1.  Where  a  passenger  by  a  railway  is  in- 
vited to  alight  at  a  spot  where  there  is 
no  platform,  so  that  the  usual  means  of 
descent  are  absent,  the  duty  of  the  rail- 
way company  not  to  expose  the  passen- 
ger to  undue  danger  requires  ti|em  to 
provide  some  reasonably  fit  and  safe 
substitute ;  and,  in  tlie  case  of  a  female 
passenger,  a  jury  may  reasonably  find 
that  the  company  fails  in  this  duty 
where  the  only  moans  of  alighting  pro- 
vided are  the  usual  iron  step  and  foot- 
board, with  no  attendants  to  assist  the 
passenger  in  alighting. 

2.  Plaintiff,  a  female,  was  a  passenger  by 
defendants'  railway  to  B.,  a  very  small 
station  ;  on  the  arrival  of  the  train  at 
the  station,  the  engine  and  part  of  the 
carriage  in  which  plaintiff  was  nding 
were  driven  past  the  end  of  the  plat- 
form which  is  short,  and  came  to  a 
standstill;  the  door  of  the  plaintiff's 
compartment  being  beyond  the  end  of 
the  platform.  Upon  the  train  stopping, 
plaintiff  rose  and  opened  the  door,  and 
stepped  on  to  the  iron  step :  she  looked 
out  and  saw  the  station-master,  who  is 
the  only  attendant  kept  there,  taking 
luggage  out  of  or  putting  luggage  into 
a  van.  She  did  not  see  the  guard  or 
any  other  railway  servant,  and  she 
stood  on  the  step  looking  for  somebody 
to  help  until  she  became  afraid  of  tho 
train  moving  away ;  and,  no  one  then 
coming,  she  tried  to  alight  by  getting 
on  to  the  footboard ;  she  had  her  back 
to  the  carriage,  and  she  had  hold  of  the 
door  with  her  rig^ht  hand,  and  got  one 
foot  on  to  the  footboard,  and  whUst  en- 
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deavoring  to  get  the  other  foot  on  to  the 
foot  board  she  lost  her  hold  of  the  car- 
riage-door, aud  slipped,  and  fell,  and 
was  injured.  *  She  nad  a  small  bag  on 
her  left  arm,  and  an  umbrella  and  two 
small  articles  in  her  left  hand,  but 
nothing  in  her  right  hand.  The  judge 
having  nonsuited  the  plaintiff  on  the 
above  evidence,  with  leave  to  enter  a 
verdict  for  the  plaintiff: 

Hdd^  first,  that  there  was  evidence 
from  which  a  jury  misht  have  prop- 
erly found  that  the  plaintiff  was  in- 
vited or  had  reasonable  ground  for  sup- 
posing she  was  invited  to  alight  by  the 
company's  servants ;  and  that  the  de- 
fendants had  failed  in  their  duty  towards 
the  plaintiff,  and  had  not  provided  a 
reasonable  substitute  for  a  platform. 

S.  Held^  secondly,  that  the  jury  might 
not  improperlv  have  found  that  the 
expectation  of  being  carried  beyond  the 
B.  station  was  reasonably  entertained 
by  the  plaintiff,  and  that  the  inconven- 
ience would  have  been  such  as  not  to 
render  it  imprudent  on  her  part  to  ex- 
pose herself  to  the  danger  incurred  in 
alighting;  and  that  the  defendants 
were  therefore  liable  for  the  injury  re- 
sulting from  the  plaintiff's  act,  which 
had  been  caused  by  their  negligent 
breach  of  duty.  And  that  the  nonsuit 
was  therefore  wrong,  and  the  verdict 
ought  to  be  entered  for  the  plaintiff. 
Ii3>9(m  V.  Nartii,  etc,  802,  806  note. 

See  Cakrixr. 

Neqlioenox,  508,  614  ttote,  544. 


RATIFICATION. 
jSSw  Municipal  Coilfo&ations,  824. 

REAL  ESTATE. 

.  A  voluntary  covenant  to  secure  by 
will  tiie  payment  of  a  sum  Qf  money 
to  be  applied  for  charitable  purposes 
cannot  oe  satisfied  out  of  the  impure 
personalty  of  the  covenantor ;  and  the 
debt  created  by  the  covenant  must,  like 
a  legacy,  abate  in  the  proportion  of  the 
impure  to  the  pure  personalty.  Fox  v. 
Lownda,  887 


RECEIVEB. 
See  Baxkbuptct,  714. 

REDEMPTION. 

1.  The  rule  that  the  dismissal  of  the  bill 
in  a  redemption  suit  operates  as  a  fore- 
closure of  the  mortgage  does  not  apply 
to  an  eouitable  mortgage  by  deposit  of 
title-deeds. 

A  mortgagor  filed  a  bill  for  the  re- 
demption of  a  legal  mibrtgage.  The 
mortgagee,  by  his  answer,  alleged  that 
he  had  advanced  another  sum  of  money 
on  the  deposit  of  the  title-deeds  of  an- 
other estate,  and  he  claimed  to  hold 
both  estates  till  both  debts  were  paid. 
The  plaintiff  amended  his  bill  by  stat- 
ing the  allegations  made  by  the  defen- 
dant, but  before  the  bill  came  to  a 
hearing  he  obtained  an  order,  ex  parU^ 
dismissing  the  bill  with  costs.  The 
mor^affee  afterwards  contracted  to 
sell  boUi  the  estates,  and  then  filed  a 
bill  for  the  administration  of  the  estate 
of  the  mortgagor,  who  was  dead,  pray- 
ing for  permission  to  carry  out  the  sale, 
and  for  payment  of  his  whole  debt  oat 
of  the  mortgagor's  estate : 

Hdd  (affirming  the  decision  of  Hall, 
y.C),  that  the  equitable  mortgage  waa 
not  foreclosed,  and  that  the  (Saintiff 
was  entitled  to  the  relief  prayed  for. 
MarekaU  v  Shrew^mry,-  719 


RELIGIOUS  SOCIETIEa 
See  Chdxch  Deooeatiosib,  670. 

REMEDY. 
See  Lxx  Loci,  806. 

RENT. 
See  Bavkruftot,  714. 
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RES  ABJUDICATA. 
Sm  FoBMBft  Suit,  l%1. 

REVERSIONER. 

J3e$  Fraud,  769. 
Will,  808. 

REVIVOR, 
/8m  Abatemsnt,  616,  619  noie, 

W&ONGFUL  DkATH,  810. 

REVOCATION. 
8d0  Will,  672. 

s 


SALE. 

1.  Where  foods  were  sold  by  sample, 
and  the  Dulk  was  found  by  the  pur- 
chaser on  inspection  after  delivery  not 
to  be  equal  to  sample : 

Hdd,  that  the  purchaser  might  reject 
the  goods  by  giving  notice  to  the  ven- 
dor tnat  he  would  not  aooept  them,  and 
that  they  were  at  the  vendor^s  risk, 
and  was  not  bound  to  send  back,  or 
offer  to  send  back,  the  g^oods  to  the 
vendor,  or  to  place  them  in  neutral 
custody.     GrinMby  v.  WeUs, 

461,  466  note, 

2.  The  defendants  in  October,  1870,  con- 
tracted to  sell  to  the  plaintifis  2,000 
tons  of  iron  "  delivery  in  monthly  quan- 
tities [of  1661  tons]  over  1871,  or  sooner 
if  required;"  payment  by  four  months' 
acceptance  from  the  10th  of  the  month 
following  delivery.  In  January,  1871, 
101  tons  were  delivered,  but  the  plain- 
ti£b  did  not  then  demand  the  deuvery 
of  the  balance  of  the  monthly  quantity. 
In  February,  1871,  and  at  several 
periods  between  that  date  and  Decem- 
ber, 1871,  the  plaintiffs  requested  the 
defendants  to  forbear  from  delivery  of 
more  iron  under  the  contract,  and  the 

12  Eng.  Rep.  113 


defendants  accordingly  only  made  par- 
tial deliveries  dunng  the  several 
months  of  1871,  up  to  and  including 
November.  In  December  the  plain- 
tiffs required  delivery  of  the  resiaue  of 
the  whole  2,000  tons.  The  defendants 
refused  it,  and  denied  that  they  were 
liable  to  deliver  any  more  iron  under 
the  contract,  except  what  was  due  on 
the  monthly  balance*  The  plaintiffis 
then  brought  an  action  for  non-de- 
livery. 

The  majority  of  the  Court  of  Ex- 
chequer (Kelly,  C.B.,  and  Pigott,  B.) 
held  that  the  plaintiffs  having  them- 
selves requestea  the  defendants  to  for- 
bear from  delivery  during  the  several 
m<Miths  of  1871  up  to  November,  could 
not  require  delivWy  of  the  residue  of 
the  whole  2,000  tons  In  December,  and 
were  therefore  not  entitled  to  recover ; 
but  Martin,  B.,  dissenting,  held  that 
the  original  contract  had  not  been  put 
an  end  to  by  the  plaintiffif  application 
to  the  defendants^  not  to  dehver  ftill 
montiily  quantities  between  February 
and  November,  1871,  and  that  the  de- 
fendants were  bound  to  deliver  the 
whole  2,000  tons  under  their  contract : 

8.  Ifdd,  by  the  Exchequer  Chamber,  re- 
versing the  judgment  of  the  court 
below,  that,  without  deciding  whether 
the  defendants  could  be  required  to 
deliver  in  December  at  once  the  whole 
balance  of  the  2,000  tons,  they  re- 
mamed  liable  to  deliver  it  at  some  rea- 
sonable time,  and  not  having  asked  for 
such  reasonable  time,  but  having  re- 
pudiated their  liability,  they  had  no 
defence  to  the  action.  J^w  v.  Mo$e- 
daU,  etc.  681 

JSa  Damaoks,  296. 

IiraimANOS,  Mabinb,  282: 
Vkcdok  Aim  VsifBBB,  479. 


SALYAGH 
See  Ai»ifi«Ai.TT»  646 

SEAL. 
See  Frauds,  Statutb  or,  468. 


T 
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SELLING  LIQUORS. 
See  Ezcuu,  269. 

SENTENCE. 
See  CuxiNAL  Law,  181. 


SERVICE. 

1.  If  the  roBpondent  be  in  priaon,  the 
court  will  not  be  satisfied  with  snb- 
stitoted  service  of  the  petition  and 
citation  to  be  made  on  an  official  of  the 
gaol  in  which  he  is  confined,  unless 
there  is  a  reasonable  probability  that 
the  contents  of  those  documents  will 
thereby  become  known  to  the  respon- 
dent   Bkmd  Y,  Bland,      688,  690  nete. 


SET-OFF. 

1.  In  an  action  for  breach  of  a  contract  for 
the  quick  di8chai|;e  of  a  ship  made  with 
several  persons  jointly,  where  some  of 
the  plaintiflb  had  made  profits  by  rea- 
son of  such  breach  of  contract  which 
they  would  not  otherwise  have  made, 
throuffh  another  ship  in  Which  they 
were  mterested  having  been  substituted 
for  the  purpose  for  which  the  former 
ship  was  required : 

Meld,  that  the  amount  of  the  joint 
damages  could  not  be  reduced  by  the 
profits  so  made  by  some  of  the  plaintifb 
mdividuaUy.    Jebeen  y,  Basi,  tie,     868 


SHIPPING. 
See  Adxibaltt. 

STATUTE,  EX  POST  FACTO. 
See  Excisi,  269. 


STOGEHOLDERa 


.  A  solicitor  who  was  promoting  a  nul- 
way  company  induced  various  persons 
to  sign  the  subscription  contract,  by  an 
assurance  that  they  should  incur  no 
liability  if  the  line  was  not  made.  Soma 
of  thesepersons  were  provisional  direo- 
tors.  Tne  act  was  oDtained,  and  con- 
tained the  usual  clause  that  the  pre- 
liminary expenses  should  be  paid  by  the 
company.  The  line  was  not  made. 
The  nndertakinff  was  abandoned,  and 
the  company  oroered  to  be  wound  up. 
The  solicitor  carried  in  a  daam  as  cred- 
itor for  professional  services'  in  obtain- 
ing the  passing  of  the  act  This  claim 
was  opposed  by  some  of  the  contributo- 
ries,  on  the  ground  of  the  above  assur- 
ances: 

HM,  (affirming  the  decision  of  Ba- 
con, y.C),  that  the  solidtor  was  en- 
titled to  prove,  for  that  the  aaeurancea 
made  by  him  could  only  operate  as  a 
contract  to  indemnify  tne  mdividuals 
to  whom  they  were  made,  and  did  not 
exonerate  the  company  in  its  corporate 
capacity.  Matter  of  Shau^e  Clabn. 
691,  699 

See  ConpoKAnoNS,  148,  154  note. 
Ultra  Yius,  798,  802  note. 


SUBPCENA. 
See  WiTinu,  101, 

SUPPORT. 
See  Mnnes,  11Z. 

SURETY. 
See  Pbingipal  and  Subbtt,  707,  711 

SURVIVOR. 
See  Wbonoful  Death,  810.  * 
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SUSPENSION  OP  PAYMENT. 
See  Bankeuftoy,  888»  837,  note. 


TIMBER. 
1.  Reservation  on  Bale  of.  248  note. 


TITLE. 

1.  The  defendants  contracted  with  the 
plaintifb  to  make  and  supply  new  boil- 
ers and  certain  new  machinery  for  a 
steamship  of  the  plaintiffs,  and  to  alter 
the  engines  of  such  steamship  into 
compound  surface  condensing-engines, 
according  to  a  specification. 

The  engines,  boilers,  and  connections 
were,  by  the  contract,  to  be  completed 
in  eyerv  way  ready  for  sea  so  far  as 
specified,  and  tried  under  steam  by  the 
enfl^eers  (the  defendants)  previous  to 
bemg  handed  over  to  the  company ;  the 
result  of  such  trial  to  be  to  the  satis- 
faction of  the  company's  inspector. 

The  price  of  the  work  was  to  be 
£6,800,  and  was  to  be  paid  as  the 
work  progressed,  in  the  following  man- 
ner, viz.,  £2,000  when  the  boilers  were 
plated,  and  £2,000  when  the  whole  of 
the  work  was  ready  for  fixing  on  board, 
and  the  balance,  £1,800,  when  the 
work  was  ftilly  completed  and  tried  un- 
der steam.  These  payments  were  only 
to  be  made  on  tiie  certificate  of  the 
plaintifis'  inspector.  The  old  materials 
removed  firom  the  ship  were  to  become 
the  property  of  the  defendants.  The 
specification  contained  elaborate  provis- 
ions as  to  the  fitting  and  fixing  the  new 
boilers  and  machinery  on  Iraard  the 
ship,  and  the  adaptation  of  the  old  ma- 
chinery to  the  new.  <"  The  boilers  and 
other  new  machinery  contracted  for 
were  completed,  and  ready  to  be  fixed 
on  board,  and  one  instalment  of  £2,000 
had  been  paid  under  the  contract, 
when  the  ship  was  lost  by  perils  of  the 
sea. 

The  value  of  the  work  actually  done 
by  the  defendants  under  the  contract 
amounted  to  £4,118.  The  second  in- 
stalment of  £2,000  was  subsequently 


paid,  at  the  tiine  of  which  payment  the. 
plaintiffB  knew  of  the  loss  of  the  ship, 
but  the  defendants  did  not. 

The  plaintif&  claimed  delivery  of  the 
boilers  and  other  macliinery  completed 
under  the  contract,  and  this  being  re- 
fused, brought  an  action  for  the  deten- 
tion of  the  same,  or  to  recover  back  the 
£4,000  paid  by  them  to  the  defendants : 

Hdd,  that  the  contract  was  an  intire 
and  indivisible  contract  for  work  to  be 
done  upon  the  plaintiflfis'  ship  for  a  cer- 
tain price,  from  further  performance 
of  which  both  parties  were  released  by 
the  loss  of  the  ship ;  that  the  property 
in  the  articles  manufactured  was  not  in- 
tended to  pass  unUl  they  were  fixed  on 
board  the  ship ;  and  that  consequently 
the  plaintiflEs  were  not  entitled  to  tlie 
boilers  and  machinery,  nor  could  they 
recover  the  £4,000  already  paid  as  upon 
a  failure  of  consideration.  Anph,  etc 
Y.Betmie.  946,  ^61  note. 

See  Factor,  418. 

Lden,  782,  792  note. 


TREfiS. 
1.  Reservation  on  sale  of.  248  note, 

TRESPASSER. 
See  Mastbr  and  Sxbvant,  688,  644  note. 


TRUST 

See  AssiOMMKNT,  62,  66  note. 
Will,  67. 


TRUSTS  AND  TRUSTEES. 

1.  Where  a  petition  is  presented  for  the 
appointment  of  a  new  trustee  under 
the  Trustee  Act,  1860,  in  place  of  a 
trustee  of  unsound  mind  not  so  found, 
service  on  the  trustee  of  unsound  mind 
is  not  necessary.  Matter  of  Green,  724 

2.  A  testator  devised  real  estate  to  trus- 
tees, their  heirs  and  assigiis,  upon  oer- 
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The  surriying  trustee  de> 
vised  all  estates  Tested  in  him  as  a 
trustee  to  three  persons,  one  of  whom, 
after  proving  his  testator's  will,  became 
of  unsomid  mind.  .  A  petition  was  pre- 
sented for  the  appointment  of  new  trus- 
tees, and  for  the  appointment  of  a  per- 
son to  convey  on  behalf  of  the  devisees 
of  the  surviving  trustee  : 

Held,  that  the  petition  was  properly 
presented  in  lunacy  as  well  as  in  chan- 
cery.    Matter  of  Ma^im,  720 

See  ExiouToaa  and  ADMnnsmATonS)  671. 
Gift,  750. 
Will,  808. 


u 

mnOUE  INFLUENCE. 
See  Will,  76,  101  noU, 

ULTRA  VIRES. 

1»  If  the  memorandum  and  articles  of  as- 
sociation of  a  company  are  silent  on  the 
subject,  it  is  an  implied  condition  that 
the  shareholders  are  entitled  to  rank 
equal  as  regards  dividend,  without  pre- 
ference or  priority  between  them- 
selves; but  such  implication  will  be 
rebutted  if  the  articles  of  association 
contemporaneous  with  the  memoran- 
dum, contain  clear  provisions  as  to  the 
preference  or  priority  of  classes  of 
shares. 

The  memorandum  of  association  of  a 
company  incorporated  under  the  Com- 
panies Act,  1862,  declared  that  the  cap- 
ital was  £2,700,000,  divided  into  186,- 
000  shares  of  £20  each.  It  was  pro- 
vided by  the  articles  of  association  that 
the  directors  might,  with  the  sanction 
of  a  special  resolution  of  the  company 
previously  given  in  general  meeting, 
increase  the  capital  by  the  issue  of  new 
shares,  such  increase  of  capital  to  be 
made  in  such  manner,  tg  such  amount, 
and  to  be  with  and  subject  to  such 
rules,  regulations,  privileges,  and  con- 
ditions as  the  company  in  general 
meeting  should  think  fit : 

Hdd^  on  demurrer,  that  special  reso- 
lutions authorizing  an  increase  of  the 


capital  by  the  iasidng  of  preferred  shares 

were  not  in  excess  of  the  powers  of  the 

company.      HuMon  ▼.  iSbarfroroi^  etc 

798, 802  note. 


VENDOR  AND  VENDEK 

1.  Part  of  an  estate  consisted  of  three 
forms  in  Hampshire,  and,  in  that  county, 
valuations  between  outgoing  and  in- 
coming tenants  for  hav,  straw,  and 
manure,  are  made  at  "iodder  value,* 
which  is  lower  than  what  is  oalled 
"  market  value."  The  three  tenants  of 
the  forms  held  under  verbal  agree- 
ments, from  year  to  year,  according  to 
the  custom  of  Hampshire.  The  d^sn- 
danfs  were  devisees  of  the  estate  in 
trust  for  sale,  and,  in  contemplation  of 
a  sale,  they  save  notice  to  the  tenants 
to  quit  at  MiehaeUnas,  1869.  The  ten- 
ants alleged  that  they  had  been  prom- 
ised leases  by  the  devisor,  and  althoogfa 
there  was  nothing  to  show  that  0»ch 
promises  were  binding  in  law  or  eouity, 
the  defendants,  thinkmg  the  claim  bind- 
ing in  honor  and  conscience,  entered 
into  iigreements  with  the  tenants,  by 
which,  in  consideration  of  their  giving 
up  possoorion  of  their  forma  aooordins 
to  tne  notices,  the  defendants  promised 
to  remit  the  half-yearns  rent  doa  at 
Michaehnas,  1868,  to  pay  £100  to  the 
tenant,  and  to  pay  for  hay,  Ac.,  at  the 
termination  of  the  tenancy,  at  "  market 
value."  In  June,  1868,  the  estate  was 
put  up  for  sale  b^  auction.  In  the  par- 
ticulars and  conditions  of  sale  the  three 
forms  were  described  as  in  the  occnpa- 
tion  of  the  tenants  respectively  till 
Michaelmas,  1869,  at  certain  rents,  and 
certain  incumbrances,  subject  to  which 
the  sale  was  made,  were  specified,  viz., 
land-tax  and  tithe  rent^^ige;  but  no 
express  mention  was  made  ofthe  above- 
mentioned  agreements  with  the  tenants. 
The  conditions  stipulated  that  the  prop- 
erty should  be  taken  to  be  corractly 
described  as  to  quantity  and  otherwise, 
and  that  if  any  error,  misstatement,  or 
omission  should  be  discovered,  the  same 
should  not  annul  the  sale,  nor  should 
any  compensation  be  allowed,  and  that 
the  rent  or  possession  should  be  re- 
ceived or  retained  and  the  outgoings 
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diaeharged  by  the  rendon  up  to  the 
29th  of  September  and  from  that  day 
by  the  purchaier.  The  property  was 
bought  in  at  the  sale  by  auction,  and 
afterwards  sold  by  private  contract  on 
the  18th  ©f  July,  1868,  to  the  plaintiff. 
The  contract  described  the  property  as 
in  the  foregoing  particulars,  and  aa  be- 
ing pnrdiased  subject  to  the  foregoing 
conditions.  At  the  time  of  the  pur- 
chase the  plaintiff  had  no  knowledge 
of.  the  alx>ye-mentioned  agreements 
with  the  tenants.  Upon  Ids  becoming 
aware  of  and  objecting  in  respect  of 
them,  it  was  agreed  that  he  should  com- 
plete without  pr^udice  to  his  claim  to 
oe  Indemnified  in  respect  of  the  asree- 
ments  to  pay  market  value  for  the  hay, 
^c.  The  plaintiff  afterwards  paid  the 
tenants  the  amount  of  the  valuations  of 
hay,  ^c,  at  market  value,  and  now 
sought  to  recover  the  dififereaoe  be- 
tween that  and  fodder  value  from  the 
defendants : 

Hdd  (reversing  the  dedsion  of  the 
court  below ;  Amphlett,  B.,  dissenting), 
that  the  i^^reements  with  the  tenants 
to  pay  market  value  were  collateral 
agreements  binding  only  on  the  defen- 
dants personally,  and  did  not  amount 
to  fresb  demises;  and  that  by  the  ar- 
rangement between  the  parties,  the 
plaintiff,  having  paid  the  tenants'  claims, 
could  recover  the  difference  between 
market  and  fodder  value  from  the  defen- 
dants as  money  paid  for  their  use. 

8.  Per  Amphlett,  B..  the  agreements 
amounted  to  fresh  demises,  as  to  which 
there  was  no  duty  cast  upon  the  defen- 
dants to  disclose  the  terms  of  them  to 
the  plaintiff,  and  as  to  which  a  court  of 
equity  would  not  enforce  compensation 
against  the  vendors;  and,  consequently, 
that  the  action  was  not  maintainable. 
Pkmpt  V.  mUer.  479 

See  Daxaqbb,  296. 

Insuranob,  Makixk.  282. 
Insvranoe,  Firk,  766. 
Sale,  461, 466  Mo(e,  681. 


WAIVER. 
5^  Frauds,  Statctb  of,  211. 


WAREHOUSEMAN, 

See  Carrikr,  ^288. 
Factor,  418. 


WABEANTY. 

1.  The  defendants  being  about  to  con- 
struct a  bridge  across  a  tidal  river,  em- 
ployed an  engineer  for  the  execution  of 
the  works,  and  specifications  and  plans 
and  drawings  of  such  works  were  pre- 
pared by  him.  The  defendants  then 
tssaed  an  advertisement  invitine  tenders 
for  the  execution  of  the  woncs  com- 
prised in  the  specification,  plans,  &c 
By  the  specifications  the  foundations  of 
tile  piers  were  to  be  put  in  by  means  of 
caissons,  as  shown  in  a  drawing;  th» 
form  and  dimensions  of  the  ironwork 
and  sise  of  rivets  to  be  as  shown  on  the 
drawing,  or  to  be  thereafter  supplied 
by  the  engineer,  Ac.  By  the  deed, 
after  reciting  t^e  specifications  and  ten- 
ders, the  plaintiff  covenanted  that  he 
would  complete  the  work,  according  to 
the  terms  of  the  specifications,  within 
three  years.  Power  was  given  to  ti^ 
defendants*  engineer  to  alter  the  mode 
of  executing  the  work,  and  it  was  pro- 
vided that  if  additional  expense  was 
incurred  by  such  alteration,  tne  plaintiff 
was  to  receive  compensation,  to  be  fixed 
by  the  engineer. 

The  plaintiff  commenced  the  work, 
and  after  he  had  incurred  CTeat  expense, 
it  was  found  that  the  wonr  could  not  be 
executed  by  means  of  the  caissons  in  the 
manner  specified,  and  by  the  directions 
of  the  engineer  a  new  mode  of  putting 
in  the  foundations  was  carried  out  The 
plaintiff  having  brought  an  action  to 
recover  the  .value  of  the  work  which 
was  thereby  thrown  away : 

Held^  by  the  Exchequer  Chamber 
(affirming  the  decision  of  the  court  be- 
low), that  no  warranty  by  the  defen- 
dants that  the  work  could  be  executed 
in  the  numner  described  in  the  plans 
and  specifications,  was  to  be  implied. 

2.  Per  Bhickbum  and  Mellor,  JJ.,  that 
the  mode  of  laying  the  foundation  by 
means  of  caissons  was  not  part  of  the 
contract,  but  only  a  mode  of  carrying 
it  out,  which  the  engineer  had  power  to 
alter. 
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8.  Per  Brett,  J,,  that  this  mode  of  laying 
the  fonndatioDs  was  a  snbstantive  part 
of  the  contract,  and  that  the  plaintiff 
could  only  be  required  to  pursue  a  dif- 
ferent mode  under  a  new  contract. 
77u>m  y.  Mayor.  566 

See  Salk,  461,  456.  note. 


WATERCOURSE. 

1.  A  natural  stream  was  divided  imme- 
morially,  but  by  artificial  means,  into 
two  branches;  one  branch  ran  down 
to  the  riyer  Irwell;  the  other  passed 
into  a  farm  yard,  where  it  supplied  a 
watering  trough,  and  the  overflow  from 
the  trouffh  was  formerly  diffused  over 
the  surface,  and  discharged  itself  by 
.  percolation.  In  1847,  W.,  the  owner  of 
the  laud  on  which  the  watering  trough 
stood,  and  thence  down  to  the  Irwell, 
connected  the  watering  trough  with 
reservoirs  which  he  constructed  adia- 
cent  to,  and  for  the  use  of,  a  mill  on  the 
Irwell.  In  1865,  W.  became  owner  of 
all  the  rest  of  the  land  through  which 
this  branch  flowed.  In  1867  he  con- 
veyed the  mill,  with  all  water  rights, 
to  the  plaintiff. 

In  an  action  brought  by  the  plaintiff 
against  a  riparian  owner  on  the  stream 
above  the  point  of  division,  for  obstruct- 
ing the  flow  of  the  water : 

Held  (affirming  the  judgment  of  the 
court  below),  that  the  plaintiff  was  enti- 
tled to  maintain  the  action  HoUcer  v. 
Porritt,  520 


WILL. 

1.  Evidence  of  the  declarations  of  a  tes. 
tator  as  to  whom  he  intended  to  benefit, 
or  supposed  he  had  benefited,  can  only 
be  received  where  the  description  of 
the  legatee,  or  of  the  thing  bequeathed, 
is  equally  applicable,  in  all  its  parte, 
to  two  persona,  or  to  two  tilings.  But 
evidence  of  the  circumstances,  the  hab- 
its, and  the  state  of  his  family  at  the 
time  he  made  the  will,  is  admissible,  so 
as  to  put  the  court  in  the  position  of 
the  testator,  in  order  to  ascertain  the 
bearing  and  application  of  the  language 
which  he  uses,  and  whether  there  exist 
any  person  or  thing  to  which  the  whole 


description  given  in  the  will  can  be, 
with  sufficient  certunty,  applied. 

Forster  Charter,  a  Korthmnbriaa 
farmer,  made  a  will  in  1859;  it  was 
drawn  for  him,  at  his  request,  by  the 
vicar  of  the  parish.  The  vicar  knew, 
personaUy,  nothing  of  the  testator's 
fiunily.  The  testator  had  had  a  son 
named  Forster  Charter,  but  this  soai 
died  unmarried  while  yet  under  age. 
The  second  son,  who  thereapon  be- 
came the  elder  surviving  son,  was  named 
William  Forster  Charter.  In  1850  he 
left  home  and  settled  in  business  at  a 
place  about  100  miles  distant  He  was 
never  known  as  Forster  Charter  bat 
was  called  William  or  Willie.  In  185S 
he  went  to  Australia,  but  returned  in 
1856.  He  then  resumed  his  former 
business  at  his  previous  residence,  and 
visited  his  fiither  only  oocasionally. 
It  was  doubtful  whether  they  were  or 
were  not  on  good  terms  with  each  other. 
The  younger  surviving  son  was  named 
Charles  Charter.  He  always  lived  with 
his  fiither,  except  for  a  very  short  pe- 
riod in  1859  or  1860,  when  he  absented 
himself  on  account  of  a  quarrel  in  the 
family.  On  his  return  he  went  on  as 
before,  assisting  his  father,  the  testator, 
in  the  farm  bunness  till  the  lather  died, 
which  was  in  1869.  The  testator  had 
three  daughters;  two  were  married  and 
living  away.  They  were  not  mentioned 
in  the  will  The  third  was  unmarried, 
and  lived  with  her  father.  Her  name 
was  Barbara.  She  was  mentioned  in 
the  will,  but  was  erroneously  called 
"Barbara  Forster,"  thotu^h  she  had 
never  been  kno)vn  by  that  double  name. 
The  testator's  residence  and  farm  were, 
in  the  will,  left  to  "  my  son  Forster 
Charter,"  who  was  made  executor.  This 
name  and  this  description  were  twice 
repeated.  The  will  went  on  to  provide 
an  annuity  for  the  wife,  to  be  paid  "  by 
my  executor  Forster  Charter,  as  long 
as  they  should  "  reside  together  in  the 
same  house  " :  but  "  should   they  think 

f roper  to  live  separately"  the  "sMd 
brster  Charter"  was  to  let  her  live 
rent  free  in  a  neifirhborlng  cottage,  sod 
furnish  her,  in  addition  to  the  annuity, 
with  necessary  supplies;  and  in  case 
of  any  dispute  between  them  as  to  the 
supplies,  the  decision  of  W.  D.  (a  near 
neighbor  and  one  of  the  witnesses  to 
the  will)  was  to  be  final.  There  was  a 
similar  provision  as  to  "  Barbara  Fors- 
ter." Probate  was  granted  by  the  pro- 
vincial r^strar  to  the  elder  surviving 
sun,  William   Forster  Charter.  'On  a 
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citation  to  recall  probate,  eridenoe  was 
received,  not  only  of  the  state,  oircnm- 
staDcee,  and  habits  of  the  family,  but 
of  the  declarations  of  the  testator  as  to 
his  intentions  with  r^ard  to  his  prop- 
erty : 

Neld,  that  this  latter  evidence  was 
inadmissible : 

2.  Heldf  by  the  Lord  Chancellor  and  Lord 
Selbome,  that  evidence  as  to  the  state, 
circnmstances,  and  habits  of  the  family 
was  here  admissible. 

S.  And  (dm.  Lord  Chelmsford  and  Lord 
Hatherley),  that  the  evidence  of  that 
kind  here  given  had  the  effect  of  cor- 
recting what  was  thereby  shown  to  have 
been  a  mistake  in  the  will,  t.e.,  the  name 
of  the  executor  as  there  written;  that 
the  description  of  what  was  to  be  done, 
of  the  circumstances  under  which  it  was 
to  be  done,  and  of  the  person  who  was 
to  act  in  doing  it,  of  the  place  where 
the  directions  of  tiie  will  were  to  be 
carried  into  effect,  and  all  the  circum- 
stances connected  therewith,  pointed 
plainly  to  Charles,  who  had  alwaj^s 
Deen,  and  then  was,  resident  with  his 
father,  as  the  person  intended  to  carry 
the  provisions  of  the  will  into  effect ; 
and  that  a  mistake  having  been  made  in 
the  use  of  one  christian  name,  which 
the  provisions  in  the  will  and  the  evi- 
dence, properly  admissible,  had  cor- 
rected, the  ori^nal  probate  had  been 
rightfully  recced;  and  that  Charles 
Charter  was  properly  and  completely 
shown  to  be  tne  person  rightfully  enti- 
tled to  the  probate. 

The  difficulty  having  been  created  by 

the  act  of  the  testator liimself,  the  costs 

of  both  parties  were  ordered  to  come 

out  of  the  estate.     Charter  v   Charter. 

1,  21  nOe. 

4,  A  bequest  to  A.,  and  if  she  shall  die 
unmarried  or  without  children,  to  B., 
is  an  absolute  ^ft  to  A.,  defeasible  by 
an  executory  gilt  over  in  the  event  of 
A.  dying,  at  any  time,  unmarried  or 
without  children.  This  construction 
can  only  be  affected  by  a  context  which 
renders  a  different  meaning  necessary. 

6.  A  gift  to  X.  for  life  with  remainder  to 
A.,  and  if  A.  dies  unmarried  or  with- 
out children  to  B.,  is  an  executory  gift 
over,  which  will  defeat  the  absolute  in- 
terest of  A.  in  the  event  of  A.  dying,  at 
Riiy  time,  unmarried  or  without  chil- 
dren. 


6.  There  is  no  rule  of  construction  arising 
from  possible  delay  in  the  vesting  of  a 
^ft,  which  controls  the  natural  meaning 
of  the  terms  of  the  bequest. 

7.  There  is  no  authority  that  the  words 
introducing  a  gift  over  in  the  case  of 
the  "  death  unmarried  or  without  chil- 
dren** of  a  previous  taker,  do  not  indi- 
cate, according  to  their  natural  mean- 
ing, death  unmarried  or  without  chil- 
dren at  any  time,  or  that  the  ordinar}*' 
and  literal  meaning  of  the  words  used 
is  to  be  departed  from  otherwise  thsn 
in  conse<}uence  of  a  context  which  ren- 
ders a  different  meaning  necessary  or 
proper. 

8.  Gift  of  £1,000  consols  to  A.  for  her 
life,  after  her  death  to  her  daughter  B., 
"  if  B.  should  die  unmarried  or  without 
children  the  consols  I  here  will  to  re- 
vert to  C."  The  will  then  appointed  D. 
residuary  legatee.  Both  A.  and  C.  died 
in  the  lifetime  of  the  testatrix.  On  her 
death  B.  entered  into  possession,  and 
married,  but  after  some  vears  died  with- 
9ut  ever  having  had  a  cnild : 

Held,  that  on  the  death  of  B.  without 
children  the  gift  over  to  the  residuary 
l^atee  took  effect,  and  that  it  was  not 
affected  by  the  death  of  C.  in  the  life- 
time of  the  testatrix.  The  gift  to  G. 
failed  by  lapee,  and  the  residuary  lega- 
tee became  entitled  to  take  all  tbat  C., 
if  living  at  the  death  of  the  testatrix, 
could  have  taken. 

9.  The  words  "  I  here  will  to  revert  to 
C*  indicated  a  benedt  intended  for  C. 
by  means  of  an  executory  limitiBttion 
over,  after  enjoyment  by  a  previous 
taker,  and  not  an  alternate  gift  to  take 
effect,  if  at  all,  before  the  period  of 
enjoyment  had  commenced. 

10.  Per  Lord  Hathcrlbt  :  The  fourth 
rule  in  JSdwards  v.  EdvMrdg  (15  Beav., 
857),  would  be  better  stated  thus: 
"The  period  to  which  the, executory 
devise  will  be  referred  will  be  the  pe- 
riod of  the  death  of  the  first  taker, 
unless  there  are  directions  in  the  will 
inconsistent  with  that  supposition." 
OMahmey  v.  BurdeU.  22 

11.  A  will  contained  beonests  to  daugh- 
ters, failing  whom  and  their  issue  living 
at  their  deaths,  to  sons,  failing  whom 
and  their  issue  living  at  their  deaths, 
t*)  "Mary  II.  her  fxecutora, <tc. .  and  in 
case  Mary  U.  shall  depart  this  life  with- 
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out  learuig  any  vm»  of  h€r  body  liying 
at  the  time  of  her  deoease"  over : 

Hdd,  that  the  jiatural  meaning  of 
these  words  was,  the  dying  of  Maiy  H. 
without  issue  living  at  the  time  of  her 
death,  at  whatever  time  that  death 
might  happen;  on  that  event  happen- 
ing the  fund  went  over. 

12.  And  that  there  was  no  technical  mle 
of  construction  which  prevented  the 
words  from  bein^  applied  according  to 
this  their  natoral  meaning.  Ingrmn  v. 
SouUen,  40,  62  mte, 

13.  The  expression  of  an  intention  accom- 
panying a  bequest  does  not,  necessa- 
rily, constitute  a  condition  on  which  the 
bequest  is  to  take  effect,  or  be  defeated. 
The  testator  may  not  do  that  which 
would  fully  effectuate  his  expressed  in- 
tention, and  yet  the  bequest  may  be 
valid. 

14.  A  testator  left  cerUdn  specified  per- 
sonalty to  his  wife  for  life,  and  after 
her  death  provided  as  follows,  "  I  give 
and  bequeath  the  same,  dkc,  unto  Uni- 
versity College,  London,  for  the  purpose 
of  foundiug  in  it  a  new  professorship  in 
Archosology,  for  the  regulation  of  which 
professorship  I  purpose  preparing  a  code 
of  rules  and  regulations,  wnich  1  intend 
to  authenticate  under  my  hand.**  As 
soon  as  convenient  after  his  decease, 
the  fact  of  his  bequest  and  a  copy  of  the 
rules  were  to  be  communicated  to  the 
college,  and  the  college  was,  within 
twelve  months  afterwards,  to  signify 
in  writing  bv  the  president,  Ac,  the 
acceptance  of  the  said  rules ;  and  if  the 
college  should  decline  or  refuse  to  ac- 
cept the  rules,  or  should  not  within 
twelve  months  sij^nify  acceptance  there- 
of, the  bequest  of  the  stock  and  shares 
was  to  be  wholly  null  and  void,  and 
the  stock  and  shares  were  to  sink  into 
and  form  part  of  the  residuary  estate. 
The  testator  died  without  making  any 
rules : 

Hdd^  that  the  will  contained  a  clear 
and  valid  bequest,  wliich  was  not  af- 
fected by  the  subsequent  provisions, 
nor  by  the  non-acceptance  of  intended 
rules  and  regulations,  the  acceptance  of 
which  had,  oy  the  act  of  the  testator 
himself,  been  rendered  impossible. 

15.  The  House  will  not,  on  the  applica- 
tion ofaperHOu  not  an  appellant  a;j:ainst 
a  decree,  uiuke  an  alteration  in  it.  If 
a  change  in  the   details  uf  the  decree 


ahonld  be  neeeosary,  his  mppliartioo  for 
it  should  be  made  in  the  conrt  bdow. 
Jote  y.  Univeniiy  College.  67 

16.  A  will  was  propoonded  for  probate. 
A  caveat  was  entered.  '  The  Court  of 
Probate  directed  the  caae  to  be  tried 
at  the  assizes ;  it  was  ao  tried  on  six 
issues.  The  first  four  required  a  deter- 
mination of  the  fact  whether  the  testa- 
tor was  of  eound  mind  and  undervtand- 
in«,  capable  of  making  a  will ;  the  fifth, 
whether  he  knew  and  approved  of  the 
contents  of  the  will ;  the  sixth,  whether 
he  knew  and  approved  of  the  residuary 
clause.  That  clause  was  the  laa(  in  tlie 
will,  and,  by  it,  the  propounders  of  the 
will  were  made  the  residuary  legatees, 
aod  were  ^ip<^ted  ezecuton.  Evi- 
dence liaving  Doen  taken,  the  judge  at 
the  trial  aalrad  the  opinion  of  the  jurors 
on  every  one  of  the  issues.  They  found 
for  the  propounders  of  the  will  on  the 
first  &y9  issues,  but  for  the  opponents 
on  the  sixth.  No  leave  to  set  aside  the 
verdict  and  enter  judgment  for  the  pro- 
pounders, notwithstanding  the  veraict 
on  the  sixth  issue,  was  reserved,  but 
when  the  case  came  before  the  Oourt  of 
Probate  a  rule  was  obtained  to  aet  aside 
the  verdict  generally,  and  have  a  new 
trial,  or  to  set  aside  the  verdict  on  the 
sixth  issue  for  misdirection.  On  argu- 
ment, the  judge  of  the  Court  of  IVo- 
bate  made  the  rule  abeolnte  to  enter 
the  verdict  for  the  propounders  of  the 
will,  and  eranted  probate  of  the  whole 
will,  including  the  residuary  elauae  : 

Hddf  tiiat  Uiis  judgment  was  irregu- 
lar, and  could  not  be  sustained. 
• 

17.  By  the  40th  Rule  of  Proceeding  in 
the  Probate  Court  (1865X  made  as  to 
contentioas  business,  it  is  required  that 
any  party  having  pleaded  certain  pleas 
as  to  the  competency  of  the  testator 
and  the  validity  of  the  execution  of  the 
will,  shall  give  particulars  in  writing, 
stating-  shortly  the  substance  of  the 
case  he  intends  to  present  to  the  court, 
aod  no  other  defence  shall  be  available. 
The  particulars  delivered  in  this  case 
set  forth  that,  "at  the  time  of  the  ex- 
ecution of  the  alleged  will  the  deceased 
was  in  a  state  of  mental  prostration 
brouffht  on  by  liabitnal  drunkenness 
and  disease  of  the  brain,  and  that  when 
he  executed  the  alleged  will  he  was  not 
conscious  of,  and  did  not  approve  of, 
the  contents  of  the  alleged  will  or  of  tlie 
residuary  clause*': 

Ueld^  that  these  particulars  could  not 
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be  consiraod  as  nstiicting  the  defen- 
dants to  proof  that  the  non-approval  of 
the  residuary  olauae  was  abne  occa- 
sioned by  mental  prostration  brought 
-  on  by  habitual  drunkenness  and  disease 
uf  the  brain. 

18.  Per  LoED  Hathku.et:  Those  who 
take  a  benefit  under  a  will,  and  have 
been  instrumental  in  preparing  or  ob- 
tunlng  U,  have  tiirown  upon  uiem  the 
onus  of  showing  the  righteousness  of 
the  transaction. 

19.  There  is  no  unyielding  rule  of  law 
(especially  where  the  ingredient  of 
fraud  enters  into  the  case)  that,  when 
it  has  been  proved  that  a  testator,  com- 
petent in  xnind,  has  had  a  will  read 
ofer  to  him,  and  has  thereupon  ex- 
ecuted it,  ail  farther  inquiry  is  shut 
out.    FuiUm  V.  Andrew,      76,  101  note, 

20.  The  deceased  signed  his  name  and  the 
witness  attested  such  signature  on  a 
piece  of  paper  upon  which  no  dispositive  • 
part  of  tne  will  was  written.  This  paper 
was  attached  by  string  to  the  paper  on 
which  the  will  was  written  just  opposite 
to  the  termination  of  the  writing.  On  \ 
the  evidence  of  the  witnesses  that  the 
pipers,  to  the  best  of  their  belief,  were 
in  the  same  stete  when  they  ogned 
them  as  they  are  now :  it  was  held  that 
the  execution  was  valid. 

21.  Where  a  testator  has  pasted  over  a 
whole  legacy  a  piece  of  paper  on  which 
at  some  time,  about  which  the  witnesses 
can  give  no  information,  he  has  written 
a  new  bequest,  the  court  will  not  order 
the  upper  paper  to  be  removed,  and 
will  direct  the  probate  to  issue  in  blank 
as  to  that  legacy ;  but  if  the  testator 
has  covered  over  the  amount  of  a 
legacy  only,  leaving  the  legatee's  name 
untouched,  the  court  will  .consider  it  a 
case  which  comes  under  the  principle 
of  a  dependent  relative  revocation  and 
will  endeavor  to  discover  the  amount  of 
the  legacy  originally  bequeathed  by  re- 
moving the  upper  paper.  Ooom  of 
Horeford,  672 

22.  The  deceased  by  his  will  directed  his 
executors  and  trustees  (who,  however, 
did  not  act)  to  permit  his  vrife  to  re- 
ceive the  rents  and  annual  profito  of 
his  estate,  and  to  carry  on  his  busi- 
ness of  a  draper  for  her  natural  life. 
She  took  admmistration  with  the  will 
annexed,  of  the  goods  of  the  deceased, 

12  Eng.  Rep.  114 


and,  in  carrying  on  Uie  bvdoMB,  in- 
curred debts  to  manj  pensons,  more 
espedaay  to  the  pkintt£  She  died 
intestate  and  insolvefit»  and  the  parties 
entitled  to  the  reveraion  of  tne  de- 
ceased's estate  having  been  dted  did 
not  accept  administration  of  the  UDnd- 
ministered  estate  of  the  deceased : 

Hdd^  that,  as  the  estate  of  the  widow 
was  primarily  liable  for  the  debte  con- 
tracted by  her  in  carrying  on  the  bnsi- 
ness,  the  plaintiff  must  first  take  admin- 
istration to  her  efifocts  before  he  oonld 
be  entitled  to  a  graat  af  adnuniaCmtion 
de  honii  turn  of  the  estate  of  the  de- 
ceased.   Fairhud  v.  Pm:y.  678 

28.  A  testetrix  gave  personal  estate  in 
trust  for  all  the  nephews  and  nieces  of 
her  late  husband  who  were  Bving  at 
the  time  of  his  decease,  except  A.  and 
B. ,  as  tenants  in  common.  Two  nephews, 
who  would  otherwise  have  taken  under 
the  bequest,  died  before  the  testetrix,  • 
one  before  and  the  other  after  the  will : 
^e2ef  ^affirming  the  decision  of  MaKns, 
y.C),  mat  the  elft  was  to  a  class,  and 
'  not  to  designated  persons,  and  therefore 
that  there  was  no  lapse,  but  the  fund 
was  divisible  among  those  of  the  dass 
wlio  survived  the  testetrix.  JHmond  v. 
Boetoek.  768 


24.  A  testator,  seized  of  real  estate,  and 
possessed  of  leasehold  collieries  which 
ne  was  working,  by  his  will  devised  all 
his  real  estate,  "  and  also*  all  bis  lease- 
hold estates,  "and"  all  his  "goods, 
chattels,  and  credits  "  to  three  trustees, 
so  that  they  should  have  the  legal 
estate,  upon  trust,  as  to  one  moiety 
for  his  married  daughter  for  life  (not 
to  her  separate  use),  then  to  her  hus- 
band (one  of  the  trustees)  for  life,  then 
to  her  first  son  absolutely ;  and  as  to 
the  other  moiety  for  his  only  other 
child,  an  unmarried  daughter,  for  her 
separate  use  for  life  (wl&out  restraint 
upon  anticipation),  then  to  her  children, 
and  in  default  (which  happened),  upon 
the  trusts  of  the  other  moiety.  He  em- 
powered the  married  daughter,  and  her 
husband,  and  also  the  unmarried  daugh- 
ter, to  appoint  portions  to  be  raised  and 
paid  out  of  his  "  said  real  and  personal 
estetes  respectively."  He  empowered 
the  unmarried  daughter  to  appoint  any 
part  not  exceeding  one  half  of  the 
"rente,  issues,  and  profite,  interest, 
dividends^  and  annual  income"  of  her 
moiety  during  the  lifetime  of  any  hus- 
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bond  for  his  use.  The  trastees  were  em- 
powered to  "  levy  and  raise  and  pay  and 
apply "  and  for  adyancement  any  part 
or  parta  of  the  moieties ;  and  to  pay  and 
apply  snch  part  as  they  should  think  fit 
of  "the  income  and  annual  produce" 
for  maintenance.  He  mve  power  to 
the  trustees  to  lease  "fOl  or  any  part'* 
of  his  "said  freehold  or  leasehold  es- 
tates "  for  twenty-one  years ;  to  "  alter, 
vary,  and  transpose  "  the  "  state  of  in- 
vestment of  the  property,"  provided 
the  same  shall  consist  of  "real  estate, 
securities  upon  real  estate,  or  shares  in 
the  public  funds,"  for  which  purpose, 
and  also  for  the  purpose  of  "  raising " 
such  sums  of  money  as  it  might  become 
"  necessary  to  raise  in  pursuance  of  the 
powers,"  to  "sell  and  convert  into 
money  "  all  or  any  part  of  the  "  said 
trust  estates,"  or  to  mortgage  the  same. 
He  then  empowered  the  trustees,  "in 
case  they  should  deem  it  beneficial  to 
do  so,"  to  continue  the  collieries  and 
either  to  increase  or  abridge  the  busi- 
ness thereof,  and  all  losses,  costs,  charges 
and  expenses  of  carrying  on  the  busi- 
ness should  be  "  borne,  paid,  and  de- 
frayed "  out  of  his  "  real  and  personal 
estate,"  and  also  to  procure  any  lease 
of  the  collieries  to  be  renewed,  and  to 
continue  the  business  after  such  re- 
newal 

The  testator  died  in  1884.  The  son- 
in-law  was  the  sole  proving  executor, 
and  was  the  only  acting  trustee  until 
the  marriage  of  the  unmarried  daugh- 
ter in  1885,  shortly  after  which  date 
her  husband  was  appointed  co-trustee. 
The  trustees  continued  and  enlarged 
the  colliery  business  for  thirty-seven 
years,  taking  leases  of  additional  col- 
lieries, making  large  profits,  and  greatly 
increasing  the  value  of  the  plant. 

Upon  suit  by  the  eldest  son  of  the 
eldest  daughter,  claiming  to  have  the 
profits  over  £4  per  cent  on  the  value  of 
the  collieries  at  the  death  of  the  testa- 
tor capitalized,  and  made  to  form  part 
of  the  estate: 

ffM,  that  there  were  sufficient  in- 
dications of  intention  in  the  will  to 
exclude  the  operation  of  the  rule  in 
ffoiM  V.  Lord  Dartmouth,  and  that  the 
tenants  for  life  were  entitled  to  the 
enioyment  in  specie  of  the  produce  of 
all  the  collieries.     Tkureby  v.  Thursby. 
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WITNESa 

1.  A  petition  for  winding  up  a  company 
having  been  presented  By  a  shareholder, 
the  secretary  filed  an  affidavit  in  oppo- 
sition to  the  petition,  and  was  cross- 
examined  by  the  petitioner  before  a 
special  examiner.  On  his  cross-exam- 
ination, he  was  called  on  to  produce  the 
books  of  the  company,  which  he  refused 
to  do.  Malins,  .V.U.,  accordingly,  oa 
the  application  of  the  petitioner,  made 
an  oraer  that  the  company,  by  their 
secretary,  should  produce  before  the 
special  examiner,  upon  the  cross-exam- 
ination of  the  secretary,  the  books  and 
papers  which  they  had  had  notice  to 
produce : 

Heldf  that  the  petitioner  had  a  |4ght 
to  the  production  of  the  company's 
books  and  papers  on  the  cross-exam- 
ination of  the  secretary  for  the  pur- 
pose of  testing  his  evidence,  but  for  no 
other  purpose;  and  that  the  order  of 
Malins,  V.C,  was  right  both  in  form 
and  substance.  Matter  of  Emma  Siiver 
Mining  Co,  701 


WRIT  OF  PROHIBITION. 
See  Prohibition,  Writ  of,  440. 

WRONGDOERS. 

1.  When  and  how  far  contribution  among 
enforced.  822  note. 

2.  When  two  liable  as  and  when  not 
ArmtCronffY,  Laneaahire.    508,  514  note. 

WRONGFUL  DEATH. 

1.  Where  a  passenger  on  a  railway  was 
injured  by  an  accident,  and  after  an  in- 
terval diea  in  consequence : 

Held,  that  his  executrix  might  re- 
cover in  an  action  for  breach  of  con- 
tract against  the  railway  company  the 
damage  to  his  persomil  estate  arising 
in  his  lifetime  from  medical  expenses 
and  loss  occasioned  by  his  inability  to 
attend  to  business.  Jaradehaw  v.  Jbam- 
caehire,  etc.  810 
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